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ATTITUDE IS HELD BY LIBRARY ADMINISTRATORS TOWARD A SYSTEM OF

COPYRIGHT ACCESS, PERMISSIONS, AND PAYMENTS, PROVIDED THERE

BE JOINT USER OWNER CONTROL. MANY OTHER CONCLUSIONS,
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INVESTIGATE COPYRIGHT PROBLEMS AFFECTING COMMUNICATION IN

SCIENCE AND EDUCATION (CICP) AND RELEVANT TABLES FROM THE
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Summary

1968 is apparently a critical year for the copyright law and
copyright principle. The crisis has been building up for a decade

and as in the case of all crises, retrospective examination clearly
shows all of the evidence which should have caused our society to
take early corrective measures. As of the date of submission of
this repnri-, the Copyright Revision Bill, H.R. 2l2 /Q_597, has

been passed by the House (April 12, 1967), but 5.597, the iden-
tical 'Dill, has not yet been reported to the Senate; the Lill tc,

establish "A National Commission on New Technological Uses of
Copyrighted Works," 5.2216, was passed by the Senate on October

12, 1967, but the House version has not been reported nor have
hearings been held. User-oriented groups are vigorously debating

in the offices of the Register of Copyrights the need or the lack
of need for a moratorium, which would hold the possibility of

user infringement in abeyance during the proposed three-year life
of the Commission. The Williams & Wilkins Company, a major pub-

lisher of professional journals, has brought suit against the

National Library of Medicine in the United States Court of Claims
under section 1498b of title 28 of the U.S. Code. The United
Artists Television Inc. vs. Fortnightly Corporation case 255

(S.D. N.Y. 1966) will be heard by the Supreme Court on March 12,
1968. These are some of the stresses and strains occuring be-

tween the well-established principle of copyright and modern

information transfer technology. Because of this social, legal

and technological conflict, it has been particularly hard to
write this status report. A number of significant changes may
occur while it is being disseminated. Still it had to be done

so that our policy makers might have some data on which to base
decisions and take action. It was also felt that some platform

was required from which further studies could be initiated. This
report is intended to provide such a base. It is organized by
chapters, of which the first four are introductory to the fifth,

which contains the substance of the report and conclusions.

History

In a sense the report supplements a 1960 study "First Annual
Report by CICP Study Group," May 10, 1960 (Appendix A to the report),



This study anticipated today's problems and reported that the cost

factor and the convenience of emerging copying devices would im-

prove rapidly and that: (1) the user might be ignorant of, or

ignore, or not obey copyright law and (2) the amount of infringe-

ment would grow very large within a few years. Time has sustained

the truth of these observations. A clearance system for access,

permissions and payments was suggested as the most reasonable way

to solve the problem. The report and recommendations received

little attention at that time.

Findings and Analysis

Chapter 5 of the report titled "Analysis of Current Prac-

tices of Libraries and Information Centers and the Resulting Size
of Dinnhlmm 1-can qPritiOnS. Section I "Analysis

of Current Practices of Libraries and Information Centers," re-

views the attitudes of librarians toward the copyright principle,

and analyzes how these attitudes determine their operating prac-

tices. Section II is concerned with the "Economics of Copying

of Copyrighted Works. It measures the amuant of copying of copy-

righted periodicals and hooks located in libraries and information

centers. Particular attention is given to the kind of material

copied, the currency of the material copied, and the publisher-

source of the material.

The data for Chapter 5 were obtained from 66 separate in-

depth interviews at selected active copying U.S. libraries, and

from the detailed records of one month's copying by six libraries

on forms designed by CICP. These data plus other pertinent lit-

erature constitute the basic data bank for this report.

A separate chapter, Chapter 3, "Fair Use What is the Law?"

precedes Chapter 5. It's purpose, to quote Newsweek, is "to

separate fact from opinion" as regards the law of "fair use."

So much attention is given to "fair use' because library adminis-

trators have assumed until now that the legal right to make single

copies for scholarly or professional purposes depends on the

validity of this concept. Therefore many important library photo-

duplication programs may rest or fall on the correct interpretation

of this court-developed legal principle.

Almost every librarian interviewed considered the making of

a single copy of any part of a copyrighted work as within the

meaning of "fair use." The most commonly-cited authority for this

belief is the report of the Joint Libraries Committee on Fair Use

in Photocopying, 1961, "Fair Use in Photocopying: Report on
Single Copies," which concluded that:
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(1) The making of a single copy by a library is a
direct and natural extension of traditional library
service.

(2) Such service, employing modern copying methods,
has become essential.

(3) The present demand can be satisfied without
inflicting measurable damage on publishers and
copyright owners.

(4) Improved copying processes will not materially
affect the demand for single-copy library duplication
for research purposes.

Yet the law in general, despite the "fair use" prdnciple,
prohibits single-cony reproduction without the express permission
of the copyright owner. Thus a legal guideline, essentially
develonPa fnr I-r4Vgn1 '44"n1-4^n', 4° vx^rontly u3cd az auLhuiLy
for a national pattern of professional and scholarly information
dissemination based among other things on the most efficient tex-
tual and graphic duplicating devices.

h single-copy infringement of any particular copyrighted work
in most cases does not measurably damage a copyright owner. No
specific program for providing copies by any one library appears
to damage the infringed copyright owners. However, single-copy
reproduction at all libraries has a cumulative effect that can be
measured. The report measures aspects of this cumulative effect
for the first time and obtains some interesting results:

1. Copying of copyrighted materials in the major resource
libraries is primarily at the single-copy level (about 97 per
cent of the total). Multiple copying is negligible--about 3 per
cent of the total.

2. There is, at present, no general practice in library
administration which limits single -copy reproduction. Limitation
is economic.

3. The bulk (about three-quarters) of U.S. copying is in
science and engineering.

4. The bulk of U.S. copying is from the serial literature,
next is book copying. The ratio is 10 to 1 by titles, nearly
4 to 1 by numbers of exposures made from these titles.

5. The ratio of hard copies to microcopies is 5 to 1.

6. More material is copied from nonprofit than from for-
profit publications (about 3 to 2).
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7. Eighty-five per cent of the materials copied in U.S.

libraries are less than five years old; 90 per cent are Jess

than ten years old.

8. It is estimated that in 1967 over one billion copyrighted

pages were copied in the U.S.

9. Less than 1,0,00 publishers provide the material copied

by U.S. libraries. About 5 per cent of these provide roughly 40

per cent of the material copied.

10. Slightly less than a third of the major resource or

copying libraries Are participating in experimental interlibrary

facsimile or file-searching systems.

11. Ninety-nine per cent of journal articles copied are

copied as a whole.

While this study was severely limited to an examination and

analysis of what might be called straightforward copying by

libraries for the purpose of servicing their clientele, it was

inevitable that certain other elements of the copyright problem

would receive tangential examination. Two of these are: the

problem of information networks (often associated with ideas such

as computer storage and processing of data, and with facsimile

transmission), and the question of the need for and desirability

of a clearinghouse for access, permissions and payments for the

extended use of copyrighted works.

Although an unwarrented concern may have been shown for the

network problem up to this time, its potential as an area of con-

siderable difficulty for the writing of future copyright legisla-

tion must not be ignored. However, the time available before

the network conception becomes competit've with conventional inter-

library loan programs may range from five to ten years. This time

should be used to re-examine the fundamental nature of the copy-

right principle, what is copyrightable, and at what point of

transformation do the proprietary aspects of a copyrighted message

lose their legal protection.

Though adjustments may be made by Congress and the courts as

between the rights of the copyright owner and the rights of the

user of copyrighted material, these reassessments or adjustments

of rights will not eliminate the essential problem of how the

copyright owner can control his rights and equity. A national

copyright clearance system will apparently be even more necessary

when and if networks become real.
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Library administrators were queried on the concept of a copy-
right clearinghouse described as an organization which would have
the following two functions: (1) It would be a single point to

be contacted for blanket permission for reproduction of copyrighted
material. (2) It would collect and disburse monies for the use
of copyrighted material from users to copyright holders. It is
significant that twice as many affirmative as negative responses
were obtained. Many of the affirmative responses indicated a

desire to settle an increasingly complex matter, rather than an
enthusiastic approval of the idea.

The next question (query 43) asked, 'What type of control or
sponsorship would you favor for the organization /of a clearing-
house/?" The responses indicated unanimously an insistence on
equitable representation of the user ;end the publisher as repre-
senting the copyright owner in the management of such a
clearinghouse.



Prpfaoa

The authors of this report have watched for a decade with
growing concern the deterioration of the principles of copyright
and observed the general lack of interest and consideration as to
whether this is good or bad for science, technology and education.

The reader of a report that is not merely the recording and
evaluation of physical phenomena is entitled to know something
about the authors beyond the fact that they have the qualifications,
and something about the directors of the organization. When it
concerns a subject that is a combination of legal-economic and
educational problems, it becomes even more important, especially
when large interests are involved in the problem under investiga-
tion--school systems, publishers, libraries, manufacturing indus-
tiies and the scientific community--to name a few.

The co-authors are members of and have been presidents of
the American Documentation Institute (now the American Society for
Information Sciences). Their livelihoods for the past fifteen
years have in one way or another depended on the growing impor-
tance of information science as a profession rather than as an
ad hoc conglomeration of many communications methods.

In 1960 they joined with a number of other individuals to
incorporate the Committee to Investigate Copyright Problems
Affecting Communication in Science and Education (CICP) in res-
ponse to the unanimous vote of the attendees at a second ad hoc
meeting on copyright problems affecting communication in science
and education. The group had met in May of the previous year to
consider the fact that:

The present copyright system presents an increasingly
serious problem because of the tremendous need for
reproduction and dissemination of scientific and educa-
tional information. The communication of this informa-
tion is unduly restricted under the overall copyright

system. . . .

It is felt that the interests of our country can
best be served through the fullest interchange of s
scientific and educational information. With this
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objective in mind we are interested in investigating

how the free flow of information can be maintained and

advanced on an ethical, legal and efficient basis

without depriving the copyright proprietor of his

rights.l

iaV Jm^4%- . "^' 4^" ,It= LoapG an.. rile A.ccp.LLIu u4 Lite 1.0. al ui.
resided in a few men. They not only kept the formal structure

but the idea of CICP alive for more than half a decade, while

waiting for its goals and objectives to become more generally
understood. They are the directors of CICP:

Dr. Howard Meyerhoff, President and Chairman of the Board.

Dr. Meyerhoff, now retired, is a geologist by profession. His

last post was Chairman of the Department of Geology at the Uni-

versity of Pennsylvania. He also has been editor and publisher

of Science and the Scientific Monthly, and was at the time of

CICP's incorporation Executive Director of the Scientific Man-
power Commission.

The late Joseph A. McDonald, Esquire, prominent copyright

attorney and onetime Chairman of the Copyright Committee of the

American Bar Association, was an incorporating director and our
first Vice President. He earlier than most attorneys understood

the impact information science would have on copyright law, the

large amount of interaction that had to occur between the two and

the need for early accommodation. We cannot help but wonder: if

he had lived, would accommodation have been swifter? He wrote our

certificate of incorporation, which is includEd at the end of
this preface.2

Mr, A.L. Baptie, former President of the Microcard Corpora-

tion, now with National Cash Register, showed remarkable tolerance

for the time the principal investigator of this report took from

Microcard during CICP's formative years, while he was an employee
of the corporation. Mr. Baptie is now a CICP director and its
Treasurer. These positions were offered and accepted several years

after the principal investigator had left the Microcard Corporation.

Walter J. Derenberg, Esquire, a director, is Professor of

Copyright Law at New York University, Executive Director of the

Copyright Society of the U.S.A., editor of the Copyright Bulletin
of the U.S.A. He filled the vacancy left by Mr. McDonald's death.

Dr. Luther H.

General of UNESCO,

motion that the ad

Evans, former Librarian of Congress and Director

became a director this year. It was on his

hoc committee resolved in 1960 to incorporate.
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Dr. Laurence B. Heilprin, co-investigator for this report, is
a director and Vice President of CICP, Chairman of the CICP Study
Group. He was formerly on the staff of the Council on Library
Resources, and is now professor of Information Science at the
University of Maryland.

Mr. Gerald J. RnphAr, grinn;pAl investigator, is Executive
Director and Secretary of CICP. Before this he was with the
Microcard Corporation and Vice President of the Jonker Corporation.

CICP anticipated a problem by observing its gestation and
birth. It hoped that the signs of impending chaos would cause
the affected and presumably concerned human elements of the in-
formation transfer process to recognize common needs and prepare
for the inevitable conflict, thus avoiding the crisis. This did
not happen. A Copyright Revision Bill has still not been passed
by the Congress, and partly as a consequence, the Congress will
now probably establish a National Commission on New Technological
Uses of Copyrighted Works. The problem remains.

From the viewpoint of the information scientist, copyright may
appear as an impediment to the most efficient flow of information.
It is apparently a blockage in an information system. Our early
tendency was to oppose and try to limit the protection and control
granted in copyright for the sake of efficiency. After careful
analysis we no longer do.

There is a philosophical reason for not wanting to see copy-
right destroyed and there are a number of practical reasons. The
philosophical reason is simply a belief that copyright is one of
a number of ways in which our society expresses its belief and hope
that an individual can continue his identity in a world of mass
efforts by assuring the individual, his publisher or his association
sufficient income from his ideas to maintain a degree of independ-
ence. The erosion of the economic value of copyright must lead to
federal support of all kinds of writing and, of course, control.

The practical reasons flow from the philosophical reasons.
Publishers, non-profit as well as commercial, will simply not be
able to continue publishing under an eroded system. The scientific
and other professional societies which, through their memberships,
have done the most to develop information-handling tools and media
are the ones most hurt by them. A means must be developed to
assure payment to the copyright owner in return for unlimited and
uncontrolled access to and duplication of the copyrighted work.

Our only concern and "vested interest" in copyright since we
became interested -in the problem "is to find a way to protect the
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'exclusive Right' of an author to his 'Writings,' while permitting
the advantages of modern information dissemination systems to be-
come as useful as they may without weakening or threatening the
economic urge and the need to create." We believe the two must
become reconciled, not in the interests of compromise, but simply
because both concepts are too valuable for either one to be per-
mitted to severely harm or destroy the other.

We want to thank the Bureau of Research of the U.S. Office
of Education. The necessarily anonymous Government officials

directly involved in the support of the program were more than
helpful. They represent a non-parochial attitude towards the
problem that transcends their specific mission and interests.

We want to thank the Register of Copyrights and his principal
staff, who more than any others, taught us many of the less-
apparent aspects of copyright law. They have always been willing
to review CICP papers for correct legal context.

Mr. Saul Herner of Herner & Company, the sub-contractor, and
his project officer, Mr. Melvin Weinstock, treated the sub-contract
as if it were a prime effort and met not only the requirements,
but also the schedule of the sub-contract.

Special thanks are due to the following libraries for record-
ing and transmitting the special data on which the present survey
is partly based: Bowdoin College Library; Fort Detrick Technical
Library; Harvard University, Widener Library; Lockheed Missiles
and Space Center, Technical Information Center, Palo Alto; the
John Crerar Library; and the Stanford University Law Library.

Mr. Harold Nisselson, of Operations Research, Inc., provided
guidance in designing the forms used in the six-library sampling.
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NOTES

Preface

1. From a letter of invitation to attend a conference to
investigate copyright problems affecting communication of educa-
tional and scientific information. More complete documentation
concerning these early meetings can be found in "Hearings Before
the Subcommittee on Patents, Trademarks, and Copyrights of the
Committee on the Judiciary, United States Senate, Ninetieth
Congress, First Session, Pursuant to S. Res. 37 on S. 597," Part
1, March 15, 16, and 17, 1967, pp. 107-140.

2. CERTIFICATE OF INCORPORATION

We, the undersigned, all citizens of the United States and
a majority citizens of the District of Columbia, of full age,
desiring to associate ourselves as a corporation pursuant to the
provisions of Title 29, Chapter 6 of the Code of Laws of the
District of Columbia, 1951 Edition, do hereby certify as follows:

1. The name or title by which such society shall be known
in law is: Committee to Investigate Copyright Problems Affecting
the Communication of Scientific and Educational Information, Inc.

2. The term for which it is organized shall be five years.
3. The particular business and objects of the society shall

be: As a non-profit corporation, in the interest of improved
scientific and educational communication and in furtherance of
national defense and the public welfare, (a) to determine the facts
with respect to the dissemination of scientific and educational
information as it is affected by copyright and (b) to develop,
and to assist in the implementation of, a plan under which the making
of copies of copyrighted material might be suitably authorized on a
basis fair to the owners of the material and to the makers, dis-
tributors and users of such copies.

4. The number of its trustees, directors or managers for
the first year of its existence shall be five.

The names and respective addresses, including street and
number, of the incorporators are:

Name Address

Dr. Howard A. Meyerhoff

Dr. Laurence B. Heilprin
150 7 M St., NW, Washington, D.C.

1025 Connecticut Ave., NW,

Washington, D.C.



Mr. Gerald J. Sophar

Joseph A. McDonald, Esq.

404 N. Frederick Ave.,

Gaithersburg, Md.

1240 19th St., MR, Washington,

D.C.

DISTRICT OF COLUMBIA; SS:

I, Ward Miller, a Notary Public in and for the District of
Columbia, do hereby certify that Howard A. Meyerhoff, Laurence
B. Heilprin, Gerald J. Sophar and Joseph A. McDonald, parties to
a certain Certificate of Incorporation bearing date on the 21st
day of September, 1960, and hereunto annexed, personally appeared
before me in said District, the said four named individuals being
Personally well known to me as the persons who executed the said
Certificate of Incorporation, and severally acknowledged the same
to be their act and deed.

GIVEN under my hand and seal this 21st day of September, 1960.

(Notarial Seal)

PILED

9 - 26 - 60

/s / Ward H. Miller

Notary Public

My Commission Expires

April 14, 1963

Alfred Goldstein

Superintendent of Corporations

xi



Chapter 1

A Short History of the Problem, "Copyright Law

and its Relationship to the Disemination

of Scientific, Technical and

Educational Information"

The Ad Hoc Task Group on Legal Aspects Involved in National

Information Systems of the Committee on Scientific and Technical

Information (COStTI) stated in a recent report that it wasn't

until recently that the Government's science managers had any

indication of the serious conflict between copyright law and the

concept of national information systems as outlined and analyzed

in the report "Recommendations for National Document Handling

Systems in Science and Technology. n1,2

No testimony was offered by any government agency

on the impact of the proposed copyright revision on

the computer usage of copyrighted material in national

education programs or on the problems of national

information systems. This may have occurred because

the growth of technology and its use of information

systems has only recently indicated the possible

problems involved.3

This statement would be understandable if no consideration

and study had been given to the kinds of socio-economic dislocation

and change these systems were causing in library and information

centers. The costs of operating the systems, the needs and atti-

tudes of the users of the systems to the new services, the adapt-

ability of the users to new information media, the needs, costs

and patterns of the training of information scientists, the effect

and usefulness of the systems to science, technology and education

have all been investigated. A large body of literature has devel-

oped out of these social and economic concerns which demonstrate,

at least, the public and governmental interest in these areas.4

No comparably significant or sizeable literature exists about the

relationships between copyright law and scientific, technological

and educal:ional information systems.



One kind of literature that does exist is the polemic kind,
which can be roughly divided into two classes: (1) user-oriented,
written by and for librarians, educators, scientists and inf or-
mation center specialists and (2) author-oriented, written by and
for authors, publishers, and the copyright bar. This is under-
standable, but not excusable. Large doses of this adversary
litrature are in the House and Senate Committee Hearings on
H.R. 2512/S. 597.5,6

Another kind is what may be called the "on the one hand, on
the other hand" literature. It takes no position and is really
no more than a combination of the two classes noted in the previous
paragraph, liberally sprinkled with quotations from both sides.

A third kind is the legal treatise, usually written by a
highly-trained copyright attorney. These documents are the most
useful. Contrary to prevailing opinion, it is entirely possible
to develop a clear understanding of what the copyright law is
and how the courts will probably rule in cases involving large-
scale dissemination of copyrighted scientific and educational
information through highly-structured systems. A succinct,
relatively current analysis of copyright law as it relates to
"Protection for Books and Magazines against Machine Copying"
has been written by David C. Petre.7

The 'rends of documents most needed to prevent further deteri-
oration of the social, economic and legal relationship between
the publisher and the user are clear, non-self-serving studies,
based on the recognition of two inescapable facts: (1) that the
author and publisher, when all is said and done, will still have
their essential bundle of rights and (2) the user will continue to
violate these rights with comparative impunity. The only study
prior to thjs report that clearly recognizes the relationship between
the publisher and the user within the context of copyright law is
the 1960 CICP study entitled, "First Annual Report of CICP Study
Group," which is attached to this report as Appendix A.*... V........1111.1=11 ....

*The question of the credibility gap should not be limited to
the larger public issues and therefore we have no choice but to ask,
if only as a footnote, why the First Annual Report of the CICP Study
Group was not discussed or referenced in the report of the COSATI Ad
Hoc Task Group on Legal Aspects Involved in National Document Handling
Systems.8,9 The report has been published in Reprography and the
Copyright Law, Lowell H. Hattery and George P. Bush, eds., and in
the plalfariaLtnet-ofttheusa..-0- It is reprinted
as testimony to the House and Senate Subcommittees on H.R. 2512/
5.597,12,13 and was given personally to the chaimman of the COSATI
Task Group.
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To summarize, while serious attempts to examine the nature
of the problem have not been financed or encouraged until this

year, sufficient exposition and written debate has existed since

1952 to have clearly indicated to the policy-shaping and policy-

making institutions, both private and government, the need for
action.

The late Arthur Fisher, former Register of Copyrights, called

attention to the problem as early as 1952: "These problems are
accentuated by the invention of modern devices of many kinds facil-

itating the reproduction and transmission of knowledge. . ."

He then continued with a suggested solution:

It has been suggested that these undertakings might

be expanded by the organization of a society somewhat

similar to the American Society of Composers, Authors

and Publishers (ASCAP) which in the field of music

licenses performance rights in the use of musical com-
positions. Such a society might solicit blanket

authorizations to add an overriding charge to the

present costs of microfilm and other reproduction

of scientific articles, the charge either to be paid

over to the proprietor of the works or donated to

scientific development ervl related purposes.

Por certain types of use where the commercial and

monetary aspects appear least significant, a series of

calculated risks could be taken without involvement

in efforts to secure specific consents. Such risks

might be covered by some coinsurance device shared by

a group of participating institutions or organizations.14

In 1958 the same thought was voiced by the principal investi-

gator at a panel convened before the Division of Chemical Litera-

ture of the American Chemical Society in Chicago. A specific
problem was described:

The American Diabetes Association is anxious

to undertake a program which would abstract some

1000 items per year and at the same time reproduce

these items on Microcards. The literature would be

problem-oriented rather than discipline-oriented.

a compilation would quite obviously be inval-

::,Jle to the clinician, the researcher and the

educator. The cost for the reproduction of such

material in micro-opaque form would not be great;

the cost of obtaining the necessary permissions and
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the efforts and negotiations which would be required,
make such a project completely uneconomical.15

To our knowledge, this is the first record of an attempt to
use Jch,.4 microform to compile reports and articles according to
discipline which was aborted because of the copyright problem.

This paper and the unpublished papers of Brode and Mohrhardt
produced a strong reaction from the late Walter Murphy, editorial
director, American Chemical Society. He editorialized in Chemical
and Engineering News, October 6, 1958:

In regard to scientific journals in particular, it
may be the publishers rather than the authors who
are concerned about photocopying. In a recent
Report by the Subcommittee on Patents; Trademarks
and Copyrights of the Senate Judiciary Committee
(S. REP. 97, 86th Cong., 1st Sess. 12 (1959)),
appears the following: "Most scientists feel
that their work is not published to gain any
financial reward for the authors but should pro-
vide scientific data wnich other scientists may
freely use and build upon to advance the cause
of science. On the other hand, the commercial
publishers of scientific articles regard copy-
right protection as essential to meet their costs
of publication. A clash between these authors and
publishers occurs when public libraries or private
industrial subscribers undertake to circulate
numerous copies of scientific articles for the
benefit of interested scientific personnel. The
authors regard such copying as desirable. The
publishers feel that it impairs their circulation
and revenue. "16

Study No. 15, May, 1959, prepared for the Senate Subcommittee
on Patents, Trademarks and Copyrights by Borge Varmer of the staff
of the Register of Copyrights, is the first official government
recognition of today's problem.

The need of researchers for ready access to
a mass of materials is present in every field of
scholarly investigation, but the problem is exem-
plified most clearly in the field of scientific and
technical research. The body' of scientific and

technical literature has grown so rapidly during
the last few decades that it would be extremely
difficult for the individual scholar or researcher
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to gain access to the works he may need to consult
unless he can obtain copies from a library. This
is true especially of periodical literature. It
would be virtually impossible for a person engaged
in research to subscribe to all the periodicals
which from time to time may touch upon his field
of interest, and even the libraries where he lives
may be unable to furnish the necessary material.
Nor can libraries be expected to meet the needs of

any number of researchers by loan of the copies in
their collections. It is invaluable to a re-
searcher to be able to obtain from a central or

specialized library photocopies of the various
articles he needs for reference and study.

However, much of the materials needed for

scholPrhip and research is of recent date and is
under copyright, and the question arises whether
the making and furnishing of photocopies of copy-
righted material without the permission of the
copyright owner is a violation of his exclusive
right to copy secured by section 1(a) of the copy-
right law. It is the purpose of this study to
examine this question and to consider possibilities
for its solution.17

The study discusses the 1937 "Gentlemen's Agreement" between
the Joint Committee on Materials for Research of the American
Council of Learned Societies and the Social Science Research Coun-
cil and the National Association of Book Publishers. The most
interesting part of the agreement states as follows:

The statutes make no specific provision for

a right of a research worker to make copies by hand
or by typescript for his research notes, but a
student has always been free to "copy" by hand; and
mechanical reproductions from copyright material

are presumably intended to take the place of hand

transcriptions, and to be governed by the same prin-
ciples governing hand transcription. 18

Varmer made the point in 1959 as many have made it since,
that the right of a scholar to make a hand transcription does
not extend to photo-mechanical devices and was probably not
contested because it created no practical Leconomic7 problem.
He points out very clearly that the Gentlemen's Agreement "is
without legal force" and also that "one of the parties to the
so-called agreement, the National Association of Book Publishers,
has since (1959) ceased to exist. The book publishers are now
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organized in the American Book Publishers Council. Furthermore,
the periodical publishers, who publish most of the scientific

and technical material of interest to researchers, were not
generally members of that Association, and even many book pub-
lishers were not members."19

Varmer also remarked prophetically in 1961, "bat, reproduction

for private use takes on different dimensions when made by modern
photocopying devices capable of reproducing any volume of material
in any number of copies. The competition created by extensive
photocopying Is unfair not only to copyright owners but may be

harmful to scholarship and research by diminishing the marketing

possibilities of the journals without which the copies could not
be made."0

In 1959 and once again in 1960 and during subsequent years,

CICP tried to make Government agencies. professional societies,
publishers and other groups involved i.:, and affected by informa-

tion systems aware of the serious nature and the almost inextricable

situation our national scientific and technical information systems

were headed for by refusing to face up to the copyright dilemma.
(Appropriate documents are attached as Appendix B.)

In 1962, the National Science Foundation contracted for a

study that would objectively ascertain the nature of certain
types of documentation practices in reprography: "In conclusion,

our survey reports that economic damage does not exist in sub-
stance. It does exist in special circumstances; but in relation
to the total picture, we do not consider ii- a major problem. Based
on those findings, we feel that proponents of systems designed to
remedy economic damage would do well to take another look at their
proposals."2i

The above report was criticized as "outdated the day it was
released, by the fast-changing situation."

In 1963, American University's Center for Technology and
Administration held a symposium on "reprography and copyright
law." The speakers recapitalated and projected almost all of
the points then current on the problem. Lacking was the viewpoint
of the non-profit scientific publisher and any extensive considera-
tion of the potential impact of computer-directed facsimile inter-
library networks.22

Since then the most significant consideration of copyright
and infnrmation systems has been by the House and Senate Sub-
commi*-ees on Patents, Trademarks

. cv .1!opyrights of the Committees
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on the Judiciary. The committee hearings managed to bring to more

public attention the fact that science, technology and education

did not have a single position on how copyright should be treated

by the professions; indc,d much of the testimony, such as it was,

reads more like trade association testimony than the reasoned words

of professional men.23

Despite the specific attempts to focus a spotlight on possibly
the most serious phase of the copyright dilemma--the unrestricted

use of the copyrighted material of professional societies by scien-

tific, technical and education information transfer systems--the

matter was hardly touched upon during the House and Senate hearings
on H.R. 2512 and S. 597. What seemed to be lacking was any clear

realization that all of the testimony and argument for limiting or

expanding the fair use concept missed the issue of the size of the
problem, possibly because it was a matter of conjecture. On the
other hand, the question can be asked that since copyright revision

has been under consideration since at least 1960, why is it that
there has been such a dearth of specific information about the nature
and size of the problem? Almost every discussion, every brief, every
argument about copyright and information transfer seems to deterior-
ate into arguments concerning the rights of the user under the fair
use concept, the one concept which can provide no relief and certain-
ty to either the copyright owner or the user of his material. It
is absolutely clear that there is no affirmative authority that can
be found in the decisions of the Supreme Court or lower courts,
authority Live legal treatises or the proposed revision bill, which
condon' .he kind of practices now going on in all kinds of
librar_ and information centers. (See Chapter 3 - Fair Use.)

The House of Representatives passed H.R. 2512, the Copyright
Revision Bill, on April 11, 1967.

Attempting to fill a void in the testimony taken by the House
and Senate Subcommittees on H.R. 2512, 5.597 and in the COSATI
report, "Recommendations for National Document Handling Systems in
Science and Technology," the executive branch of the Government
convened an Ad Hoc Task Group on Legal Aspects Involved in National
Information Systems. The report calls attention to the copyright
problem but does not contribute further to the subject. It is

apparent that science agencies of the Government, while properly
concerning themselves with the information transfer process, have
on the whole ignored or been unable to resolve the problem of copy-
right as it affects the economic well-being of science publishing,
both non-profit and for profit.24,25



To ask only if science publishing is or is not damaged is once

again sighting too low. The main questions are: if they are being

damaged, how severe is that damage? When and to what extent will

such damage curtail certain kinds of publication? Or when and to

what extent will the publication managers resort to the courts to
roiteratp ,nr3 pnfnrrp their_ right-s? The rpsillt of Ilph artinn

could inflict very great harm on the whole information transfer

system.
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Chapter 2

Background of This Study

In 1960 CICP completed a study simply titled, "First Annual
Report." Its purpose was to isolate and describe what was con-
sidered to be an emerging problem of wholesale violation of copy-
right law caused by the rapidly developing technologies of dupli-
cation and information transfer, more generally described then as
information storage, retrieval and dissemination. In practice, the
successful application of any of these technologies, dedicated as
they were to speed of access, completeness of response to a search
and rapid transmission of information, would be thwarted by the
copyright law to the extent that the law would be observed. Or
should the law not be observed--as has become the case--the owners
of copyright, the Register's office and the Congress would have to
re-evaluate the meaning of a copyright, which in the last analysis
is a lqwful means to encourage creativity, or simply work, by
assuring the author or publisher the opportunity to competitively
market his product.

Copyright is not a selective legal concept applicable to a
limited range of subject matter. Regardless, the Study Group con-
fined its investigations to what appeared to its investigators to
be areas of more immediate conflict and consequence: scientific,
technological and educational information.

The problem was succinctly described with the following words:

It is important to see that the conflict is not
between /science/ publishers, on the one hand, and
scientists on the other. It is an internal conflict,
between the scientist-publisher or his agent who is
supplying the scientist-user with publications. On the
surface they are struggling for the same things. The
scientist-publisher struggles to retain his grip on
revenue through copyright. The scientist-user struggles
for freedom to create and teach. With his advancing
techniques he is slowly breaking the grip of the pub-
lisher. Neither is the gainer, for both serve science. 1

The report analyzed a number of possible solutions to the
hypothetical problem: very large infringement of copyrighted
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scientific, technological and educational works on a single or

relatively small multiple copying basis.

Consideration was also given to the thought that the demands

of science, technology and education, coupled with the potential

capabilities of the new techniques then being investigated or

developed, might cause a substantial modification or change in

the Law. It was concluded that this would not occur. Regardless

of the demands of science, technology and education, copyright is

a legal principle developed to support the economic needs and

reasonable expectations of an author and to protect the peculiar

vulnerability of writing from piracy and improper use. As the

right to legislate in this area is specifically authorized, it

might be said, encouraged, by the Constitution, "To promote the

Progress of Science and useful Arts, by securing for limited

Times to Authors and Inventors the exclusive Right to the res-

pective Writings and Discoveries," it was reasonable to conlcude

that the courts and the Congress would tend to strengthen the

equity position of the copyright owner, rather than weaken it.2

Judge Herland's decision (extensively discussed in the chapter

of this report entitled "Fair Use: What is the Law?") in the
United Artists Television, Inc. vs. Fortnightly Corp. case, and a

comparison of the Copyright Revision Bill with the current copy-

right law supports these earlier conclus:ions.3,4,5

Thus the Study Group concluded that the new media and devices

for document duplication and information transfer would continue

to improve and become widely accepted, and that it was impossible
for any system of contracts for access, permissions and payments

for the making of single copies to operate efficiently and econ-

omically except through a clearance or switching system, prefer-

ably voluntary and controlled by the user and the publisher.

Two hypothecations on which the study was based could not be
defended at that time: (1) that the user would not obey the law

and (2) that the amount of infringement would become very large
within a few years.

Time has taken these premises out of the hypothetical class
into the factual class. Much of this report seven years later

is concerned with data that measures the Study Group's hypotheses.
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Chapter 3

Fair Use: What is the Law?

Title 17 of the U.S. Code is the Copyright Law of the United
States. It begins where common law copyright ends. Upon publi-
cation of a work, the work passes into the oublic domain or the
author acquires all of the rights enumerated in the statute by
complying with the formal requirements of Title 17.1 Once the
owner has acquired a copyright he has the statutory right to print,
reprint, publish, copy and vend (see Figure 1 for complete list of
rights); to translate or make any other version; for a period of
28 years, which may be renewed for another 28 years prior to the
expiration of the first period.2 Thus the copyright law says the
rights of the copyright owner are absolute.

Custom and the courts temper all rights until the Congress
chooses to rewrite the law. But custom does not dictate the
standards of reasonableness.3 In the absence of any conflict,
court decisions are binding if an analogy can be established be-
tween any new situation and a prior situation. And as fair use
is a court-developed concept, the understanding of it and the
interpretation of it must be based almost solely on analogy. The
analogy of "cases in point" (similarity of facts and law) presents
no problem but also almost never, occurs; analogous situations
applicable either as to facts or law, but not both, is one area
of our present problem.

Fair use started as a custom to which by and large copyright
owners did not and do not object. Simply put, the type of fair
use copying done by hand by the scholars in the not-too-distant
past was self-limiting and the only real concern of the copyright
owner was improper quotation. After all, much of scholarly writing,
except for observation or laboratory experimentation, is a judi-
cious compilation and review of the prior work of others. It is
necessary to scholarship and to be commended. Certainly no harm
is done by this practice to the owner of a copyright, except pos-
sibly to his ego.

Infringement of copyright today is very large in science,
technology and education. This will be substantiated in this
report. The fact that copying of the technical literature is

15



Figure 1. CHART OF POWERS AND RIGHTS OF ORIGINAL AUTHOR UNDER THE

COPYRIGHT LAW OF THE UNITED STATES
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still essentially a one -at- -a -time operation has no bearing on the
matter. As one commentator has remarked, "Babies are still born
one at a time, but the world is rapidly being overpopulated."

There aro no court decisions at the circuit, appelate or
Supreme Court levels to date which condone most of the copying
practices of academic, industrial, governmental or general lib-
raries. The only reliable guidelines as to how far the user may
lawfully go in reproducing copyrighted material -in support of an
information system without express authorization from the copy-
right owner are to be found in Section 107 of H.R. 2512 and the
supporting committee report passed by the House in the first ses-
sion of the 90th Congress (see Figure 2) .4 The source of the four
guidelines are the criteria used by the courts in building the
fair use concept. Therefore they offer guidance to the uncertain
user, even prior to passage of a revision bill.

It is interesting to note that there is no mention made, and
no exemption specifically provided for, against the possibility
of infringing because only a single copy was made, nor is it nec-
essarily an infringement because multiple copies have been made.

A word of caution is in order before we turn back to the law
as it is and not as it may be. Section 107 of H.R. 2512 will make
fair use a matter of statute, but as Committee Report No. 2237
(H.R. 2512) states:5,6

Although the courts have considered and ruled upon the
fair use doctrine over and over again, no real definition
of the concept has ever emerged. Indeed, since the doc-
trine is an equitable rule of reason, no generally appli-
cable definition is possible, and each case raising the
question must be decided on its own facts. On the other
hand, the courts have evolved a set of criteria which,
though in no sense definitive or determinative, provide
some gage for balancing the equities. These criteria
have been stated in various ways, but essentially they
can all be reduced to the four standards which were
stated in the 196 bill and have been adopted again in
the committee's amendment of section 107:. . .

It is completely predictable that these guidelines, ust-u1 as
they may be, cannot do much to solve the dilemma. They represent
the summation of the responses of the courts to generally minimum
situations and patently harmless infringement. If it should be
the will of Congress that copying, transmission, facsimile repro-
duction and non-ephemeral display of copyrighted works be made
lawful as a matter of national policy, it cannot and should not
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hide this decision behind fair use guidelines, for by so doing,

it is simply once again returning the problem to .:he courts.

"Fair use" is at best inconclusive. If some clear-

ance system is not established, it will serve as a

temporary guideline to the user and eventually to the

courts. It does not solve the real problems, which are

two: the increasing need of education, science, govern-

ment, and business for multiple copies of documents; and

the fact that since the copyright owner's compensation

is the total return from the use of his work--the loss

through "fair use" of his work cannot be measured in

terms of any individual use, but only in terms of the

total use and total copying.

Therefore, we felt that the present provision for

fair use, while making possible some types of research

use of copyrighted material in computer and microfilm

storage devices, cannot solve the "computer problem,"

let alone the direct copying problem. At best, it

serves as a temporary safety valve, until some clearing-

house system is established. At that time, the concept

of fair use should lose its importance and die off as

some form of vestigial tail.?

The connundrum of fair use is that the wider its area of

application, the less fair and the less useful it becomes as a

valid legal doctrine, and the more likely it becomes that the

copier, researcher, educator and general user of copyrighted

material, whether individual or institution, is an infringer.

Though this report is not concerned with the nature and

functions of a modern library or information resource center, it

is necessary to recall that the industrial, academic and govern-

mental library has forsaken its former role as a passive warehouse

of knowledge and information. In many cases the information

resource center and the library have completely merged as to

concept, in others they are under one roof and one administration.

The library acting as an information resource center has become

a republisher. Examples abound: the National Library of Medi-

cine, the Engineering Societies Library, the John Crerar Library

and all industrial li3sLc7-ies. It is unfortunate and possibly

unpleasant that the cp:;(_stion of infringement must be measured

against these advances.

To fully understand fair use, it is necessary to accept the

fact that copyright exists for the public good. The continuation

of authorship as a private activity seems to be a worthwhile

17



objective of American policy. So is the right of the user to make

effective use of the work an equally desirable end. Any attempt

to make a general determination as to which is more important

vitiates Article I, Section 8 of the Constitution.

From this one .ay reasonably conclude that it is fair use +--o

copy from a copyrighted work if there is no element of damage to

the copyright owner in so doing. While the nature of the infring-

ing institution has no bearing on v'hether or not the copyright

owner has been damaged, it may well be mitigating. No cases exist

as yet involving alleged infringement by libraries of copyrighted
materials. There may be a number of reasons for this. There is

the natural reluctance of the publisher to move against such august
and respected institutions. It is also assumed--although not

validly--that only scholarE use libraries. Also there was always

the strong possibility in the not-too-recent past that the doctrine

of de minimum non curat lex (the law is not concerned with trifles)
would be raised as a defense if it could be shown that little if

any damage was done to the copyright owner. Still it cannot be

assumed that the alleged infringer is safe from the issuance of an

injunction because profit is not his goal. Even proof of actual
damage is not necessary, if infringement appears and damace may
probably follow from its continuance. '8

The prevailing attitude by legal scholars to the question of
fair use has been that each case must be decided on its merits.
If this is so, a number of hard questions must be asked:

- Is full-text copying of copyrighted periodical articles by

an industrial library an infringement? This kind of activity is
extensive and highly organized.

- Is serving of an industrial organization by a non-profit

library supported by industrial organizations an infringement?

- Is extensive and highly organized copying of copyrighted

works by academic, public or government libraries and information
centers for academic and scientific purposes an infringement, or

are these instittttions in a most favored position because of their
nature?

- Probably the most important question is: will the courts

continue to examine even the most minimal of alleged infringements
only on a case-by-case basis, or will they be persuaded to eval-
uate a single case as a part of a whole planned pattern of non-
ending reproduction by the user?

Tables VIII, IXa and IXb of the CICP Survey do not give a
true national picture of the amount and kind of copying done by
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libraries and information centers. Still they represent a cross

section of the 7,000 university and college libraries, special

libraries, law libraries and medical libraries in the country.9

According to Characteristics of Professional Scientific Jour-

nals, 1962, 75% of the periodical literature and 95% of the texts
are copyrighted. These are data that can hardly be ignored by any
future court considering "the effect of the use upon the potential
market for or value of the copyrighted work. "1°

Fair use may still be valid doctrine for classical scholarship;
it may prove to be unreliable as a legal base for the operation of
modern information service centers or networks using copyrighted
material.

The evidence seems clear that fair use is no longer a safety
valve but a conduit. It is neither practical nor wise that it
should be the legal foundation upon which the most efficient library
and information systems are built.

The survey responses seem to indicate clearly that the li-

brarian either firmly believes, chooses to believe, or chooses to
take the position that the making of a single copy of any part of
a copyrighted work is fair use.

The Development of the Library

Position on Photocopying

Representatives of the American Library Association (ALA) met
in 1935 with the Board of Directors of the National Association of
Book Publishers (NABP), which became in 1938 the Book Publishers
Bureau, Inc., to produce a statement of understanding regarding

acceptable library practices in the use of photography for repro-
duction of copyrighted material. It seems that the "Gentlemen's
Agreement," as it was called, produced the basic concept of "a
single photographic reproduction or reduction of a part thereto
to a scholar representing in writing that he desires such repro-
duction in lieu of loan of such publication or in place of rwual
transcription and solely for the purpose of research. . .

Despite the "Agreement," the courts have ruled that a photo-
graphic copy of part of a copyrighted work is a technical infringe-
ment at least. "In order to constitute an infringement of the
copyright of a book it is not necessary that the whole or even a
large portion of the book shall have been copied. It is sufficient
if a material and substantial part shall have been copied, even
though it be a small part of the whole."12
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Another argument consistently advanced is that a copy was not

made for the purpose of profit, or for the purpose of commercial

gain. 13 This is no excuse. While copying for a profit--vending--

would clearly be an infringement, it does not follow that infringe-
ment did not occur_ because no profit- was made through the act.

The copyright owner's rights are not limited to vending--a synonym
for selling- -and presumably making a profit. He also has the right

to print, reprint, publish and copy, rights which do not necessar-
ily include any financial remuneration or commercial purpose.

Most non-industrial libraries which provide copying services re-
quire the user of the service to sign a statement similar to the
following:

"The reproductions are made as a service to the applicant
and are not for sale. The fee charged for the service is

established on a basis of no profit to the library. it

The above and similar statements can be attributed to the
report of the Joint Libraries Committee on Fair Use in Photocopy-
ing, which concluded that:

(1) The making of a single copy by a library is a direct and
natural extension of traditional library service.

(2) Such service, employing modern copying methods, has be-
come essential.

(3) The present demand can be satisfied without inflicting
measurable damage on publishers and copyright owners.

(4) Improved copying processes will not materially affect
the demand for single-copy library duplication for research

14
purposes.

The fault with this set of principles IP that it may be con-
sidered self-serving, and does hot relate to today's conditions.

Copyright Law vs. National

Document Handling Systems

Our request for support from the U.S. Office of Education
called attention to the inherent conflict between the law of copy-
right and the conceut of "National Document Handling Systems in
Science and Technology. v15

The main effort here will be to determine how

many planned information programs have been aborted
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within the last seven years; how many have been curtailed

and the extent of the curtailment clue to an acceptance of

the copyright limitation on unlimited dissemination.

Also, how many systems are operating without regard to

the law and the justifications given for ignoring the

law.

An equal of will be made to determine the

extent to which certain "Basic Propositions" of the

Committee on Scientific and Technical Information

(COSATI) clash with copyright law.16

Proposition (1) of Recommendations for National

Documents Handling Systems in Science and Technology

states: "The Federal Government has the responsibiliy

to assure that there exists within the United States at

least one accessible copy of each significant publica-

tion of the worldwide scientific and technical

literature."17

The discussion of this "basic proposition" contains

the following paragraph: "One accessible copy' also needs

elaboration. It says that there must be at least one copy

of each document which can be reached in an effective

manner by some yet-to-be-defined class of users. The

idea of accessibility does not mean that there exists

one copy which can be obtained in an emergency or under

a court order. Rather it implies that a copy or a

reproduction will be available in a reasonable time to

any qualified user. "l8

Further discussion of this subsection of the Report

definitely includes all copyrighted works: serials,'teXt-r

books, monographs, etc.

It is difkicult to understand why the whole matter

of copyright received no more attention than one paragraph

in the total report. Copyright is interwoven into almost

every aspect of the total Recommendations for National

Document Handling Systems.l9

It makes little difference which, if any, of the

recommended systems finally evolves, notice will have

to be taken of copyright law. The Government and our

society will have to give complete support to the law,

or openly admit that it is abandoning it. The latter

is highly unlikely.20
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The Ad Hoc Task Group on Legal Aspects involved in National
Information Systems in its recent report argues from the same
paragraphs that:

If copyright operates to impede or to prevent access

to worldwide scientific and technical literature,

then the Federal Government, using section 1498b of

Title 28, may be the only instrument for providing
material in the forms desired by the scientific and
technical community. 21

The implication of the above quotation is that the United
States has the power to usurp the rights of the copyright owner in
his material. To the contrary, Section 149Lb of Title 28 provides
the "exclusive remedial action" which a copyright owner may take
against the United States:

(b) Hereafter, whenever the copyright in any work protected
under the copyright laws of the United States shall be
infringed by the United States, by a corporation owned or
controlled by the United States, or by a contractor, sub-
contractor, or any person, firm, or corporation acting for
the Government and with the authorization or consent of
the Government, the exclusive remedy of the owner of such
copyright shall be by action against the United States in
the Court of Claims for the recovery of his reasonable and
entire compensation as damages for such infringement, in-
cluding the minimum statutory damages as set forth in
section 101(b) of title 17, United States Code.

The report continues with a statement of how Western European
countries freely copy from U.S. periodicals and implies that the
least we can do to our own copyright holder is the same. "Do unto
our own what others do unto him."

And then it raises the specter of the Soviet cnallenge as the
clinching reason for the Federal Government to join hands with all
of the scientific a d technical community to violate our own laws.

The Problem of copyright Doses no obstacle for input,
manipulation, or output of information for the Soviet
Union which is developing a computer network. Soviet
authorities neither pay for copyrighted material of for-
eign origin nor take the time to ask permission for incor-
poration of material into their system.22
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In the first place, it seems absurd and improper for our state
to use its sovereign power to retaliate against its own citizens
as a reprisal against the acts of another state, not even bound to
observe our law by bilateral or multilateral agreement.

The report also makes the following statement:

A fee paid to the operator of the document collection
is the test for determining the qualifications of the
user. In discussing this point the National Document Hand-
ling Systems in Science and Technology report noted that:
"The user should be willing to show that he is qualified
to receive the document by expressing a willingness to pay
a reasonable fee for the document. The fee should be as
modest as possible to cover only a fraction of the over-
all cost of obtaining, processing, and copying documents,
even though the cost of processing particular documents

may be quite high. If the fee involved can be kept small
enough to be met by serious users, the whole question of
who is qualified probably does not need to be conWered
(except for matters of military classification).'

The above statement is a recast, of course, of a similar state-
ment in the Weinberg Report:

We place special stress upon what seems an obvious
point because, in the early days of science, the problem
of communication could be managed casually. Each indi-
vidual scientist could work out his own private communi-
cation system, suitable to his own needs, and, since
the requL'emenJ,:s were relatively small, the whole matter
could be :reatud rather incidentally. But with the
growth of science a casual attitude toward communication
can lead only to insufficient communication. Scientists
individually, technical societies agencies supporting
research and development, will have to reco nize that
adequate sprilmurHcatn no longer comes_free. /Emphasis
added/. Communication cannot be vievc:d merely as
librarians' thit is, as not reolly part of science.
An apprciable and :increasing fraction of science's resources,
including deeply motivated technical men as well as money,
will inevitably have to go into handling the information
that science creates.24

The key question is: must not the user pay and should he not
be expected to pay, the owner of the copyrighted material in the
system for copies made of the owner's material with the same
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"expression of willingness" as he is expected to pay for a fair or
bearable share of the processing, that is, the use of copying
devices, computers, telephone lines, et cetera?

Is Fair Use a Sufficient Excuse?

If there is anything absolute about fair use, it is that it is
a concept favoring the user of the copyrighted work and not the
owner. It limits the rirlIts of the copyright owner. It has served
as a reasonable safety valve to the almost paralytic effect that
copyright might have placed on the sensible use and exploitation
of published works, if the law had been interpreted as an absolute
doctrine. Even the copyright owner recognizes this.

What then i.s the problem? Why has a rather easily understood
doctrine which has been reasonably observed by the user in the
past and largely accepted by the copyright owner become one of the
major road blocks to the final passage of the Copyright Revision
Bill? More important, why is it that it will continue to be a
problem even if the Revision Bill becomes law?

The essence of the problem is that modern intra-library and
inter-library loan systems and modern information clearinghouses--
to the extent that they make use of copyrighted material--would
not exist if the copyright law, including the court-developed con-
cept of fair use, were adhered to. These systems depend on the
delusion that it is lawful to reproduce from copyrighted material
as long as only one cony of a text is made at a time, though there
is nothing in Title 17 of the U.S. Code or any court decision that
supports this belief.

The simple fact is that the user or his agents, the librarians
and information center managers, have made their own judgments as
to what is lawful and what is not. The copyright owner has not
been a participant in these decisions, nor have the courts.

CICP has repeatedly warned that this approach--a non-violent
form of civil disobedience--must produce a disastrous ending for
many information networks, unless the Congress chooses to pass a
copyright law which will fully accommodate the capabilities and
practices of the commercial and non-profit information networks,
as well as the government-controlled ones. So far there is no
indication that it intends to do so.

An ominous warning as tc what may happen to an infringer of
any kind of copyrighted material is to be found in the May 23, 1966
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landmark decision by Judge Herlands in United Artists Television,Inc., vs. Fortnightly Corporation, 255 F. Supp. 177 (S.D. N.Y.1966). Judge Herlands' decision was upheld on appeal by the 2ndCircuit on May 22, 1967. Tt has since been certified to theSupreme Court and the Court has taken certiorarl.

While a number of issues were carefully examined, reasoned andsettled, the one that appears to have the closest analogy to thecurrent practices of libraries and information networks and whichneed not be examined within the context of the case is the Herlands'statement that ft is the function of the courts to prevent "a newmeans of accomplishing
an old and proscribed end from diluting. ordecreasing the scope of the monopoly

Congress has granted to thecopyright proprietor." He also "notes in passing that, despitethe fact that exemptions from inclusion within the copyright pro-prietor's performance monopoly may arguably be desirable in certaininstances purely on policy grounds, such desiderata are for Congressand not the courts."

Sixty-six libraries were surveyed to develop a data base forthis report. They included 12 U.S. Government, 20 academic, 5municipal or state government, 13 industrial and corporate, G non-profit reswch and 10 professional society or trade associationlibraries." In response to the question, "I-low do you relate yourcopying practices with present or projected copyright law?" 64librarians judged themselves in compliance with "fair use," onefelt the library occasionally violated the law and one did notrespond clearly. 26

In response to the question, "/What are the7 limits firmposed7on the number of
multiple copies of the same item /for the samecustomer/?" 49 of the 66 libraries stated that they never made.multiple copies; two, mostly never; two, seldom ever; twelve hadno policy; and one did not respond.27

Question 21 determined the "/Types of-7 limits imposed onunrestricted single coy reproduction." The response showed that45 of the libraries responding placed no limits on single copyingand 24 limited single copy reproduction for a variety of adminis-trative reasons: numerical, budgetary, availability of machinesand availability of staff. Only one library of those surveyed,the Library of Congress, made no distinction between single andmultiple copies. It's Photoduplication Service will not make any
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copies of copyrighted material, single or multiple, without the
signed authorization of the copyright owner.*

*Copyright material will ordinarily not be copied without
signed authori7aticn of the copyright owner. EKceptions to this
rule may be made in ;artictl.ar cases, a2.1 responsibility for the
use made of photoduplicates is assumed by applicant. - From:
Library of Congress, Photodupliz:ation Service Informational
Brochure 25-15e (10/65).
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Chapter 4

Methods

Methods: in General

The new data collected and analyzed in this report were obtained
in two distinct but related studies and are presented in two sections.
The study embodied in the first section is a status report that
analyzes the effectiveness of current copyright law as it relates
to the information transfer process. The study reported in the
second section is a quantitative study of copying of copyrighted
material. Section III combines the conclusions of both sections.

Selection of Candidates for Stuff

The following description applies mainly but not exclusively
to the study of Section I.

Personal interviews were arranged for with 66 key libraries.
These were selected out of the following groups according to
sponsorship:

1. U.S. Government
2. Academic

3. Municipal or state government
4. Non-profit research
5. Professional society or trade association

Some geographic distribution was required. Because of the
limiting factors of available time and travel funds, the geographic
areas selected were:

1. The Washington, D.C. and Baltimore areas
2. The New York City and New York State areas
3. The Chicago, Kansas City, Bloomington and Columbus areas
5. The Boston area
6. The Los Angeles and San Francisco areas,

Guidelines were then listed to assist the selection committee
in choosing candidate libraries and information centers most useful
in connection with the objectives of the study and within the limi-
tations of sponsorship and geographical distribution.
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The guidelines were:

1. Select candidates active as document or information service

oenters.

2. Maintain balance among discipline-oriented, task-oriented

and general libraries or information centers.

3. Maintain balance between large and small centers.

4. Select candidates with managements likely to cooperate

(based on past contacts and experience).

The selection committee consisted of four persons: Mr. Saul

Herner and Mr. Melvin Weinstock of Herner & Company, and the prin-

cipal and co-investigators. Potential candidates were evaluated

by the committee against the guidelines and other constraints.

Within these, the most important factor which determined final

selection of libraries was the combined experience and knowledge

of the committee about the nature and information transfer programs
of candidate institutions. Particularly heavy reliance was placed

on Herner & Company's experience as contractor to the Office of

Science Information Services of the National Science Foundation

in connection with publication of Non-conventional Scientific and

Technical Information in Current Use.

However, the candidates for this survey were not limited to

organizations which operate on "non-conventional" or "scientific

and technical information systems." In the selection process use

was made of the National Science Foundation's Specialized Science

Information Services in the United States, the 23rd edition of the

American Library Directory, Kruza's Directory of Special Libraries

and Information Centers, the National Science Foundation's series

Non-conventional Scientific and Technical Information S stems in

Use, and the National Referral Center's Directory_of Information

Resources in the United States.

The 66 institutions cooperacing in the first study have not
been listed. They we-e promised anonymity because much of that

study concerns opinions on copyright which might conceivably be

of legal or administrative embarrassment to them. However, the

group of six libraries discussed below (under Method: Section II,

and in Section II. Charyter 5) provided a'ly quantitative data. Their

cooperation with CICP is acknowledged in the preface to this report.

Method: Section I

Query Preparation

The selection committee

66-library query checklist.

designed, reviewed and prepared the

First a list of twenty query topics
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was prepared (see Appendix C). Responses to five major questions
were sought: the size of the problem; the kinds of material copied
as to form and source; the economic, administrative and legal con-
straints which determine a library's actual copying practices in
regard to copyrighted material; the librarians' or managem ts'
interpretation of current and proposed copyright law; and the
attitudes toward the idea of a copyright clearinghouse.

The query topics were expanded to 43 line questions, exclusive
of identification data. Two prior forms were designed before the
final query guide was approved. These were pretested by the inter-
viewers at libraries and information centers in the Washington area.
The final "Checklist of Query Topics" appears in Appendix C.

Intery Preparation

The checklist of twenty questions ("Checklist for Statistical
Data") was selected from the checklist: of query topics and mailed
to the cooperating institutions several weeks prior to the scheduled
interview. These were quantitative questions and it was felt that
more accurate information could be obtained by providing the oppor-
tunity to the respondent for pre-examination of records for precise
data or reasonable estimates.

The remaining 23 questions were not asked until the time of
interview so that the responses could not be predetermined.

Interview-Survec Method

In addition to the di..ectly solicited responses to the queries,
the interviewers encouraged a dialogue with their respondents so
that the interviewers might obtain more insight into the librarians'
attitudes than could have been obtained from a direct response.
Two of the interviews were conducted by the principal investigator,
mainly to provide the background and understanding necessary to
a.nterpret the circumstancial evidence of the responses analyzed in
Section I. The query topics of specific interest in the Section I
analyses are: 20, 24, 25, 26, 27, 31-36, and 38-43. These are
behavioral questions and were designed to determine the legal,
philosophical, social of business reasons on which practice is
based,

Whenever possible, supporting documents illustrative of the
library's policy and procedures were obtained. Under the promise
of anonymity, none are included in the appendix. Relevant verbal

31



74:11EN -

or textual sections of some of them are quoted in the analysis, but
always without identification of the responding institutions.

nr,nAuct of Interview Survey

Directors or their representatives in 59 of the 66 institutions
were directly interviewed. This method was chosen because it was
assumed from the testimony on H.R. 2512 and S. 597, as well as from
previous hearings on copyright revision, that libraries and infor-
mation centers did not differentiate to any marked degree between
the copying of copyrighted and non-copyrighted material. This was
also assumed in the six-library study, in which the participating
libraries were asked to keep records of the copying of all materials,
copyrighted and not copyrighted. The interview protocol was so
designed that direct observation followed by analysis could be used
to determine as far as possible the actual attitudes and practices
of administrators of libraries and information centers in regard to
copyrighted material.

Method: Section II

Section II describes mainly an intensive study of a sample of
copying that CICP had initiated with six cooperating libraries in
1966, prior to the U.S. Office of Education support contract; but
also describes some of the results obtained from the questionnaires
to 66 libraries. Though not specifically funded by the support
contract, the six-library study has been considered and treated as
central to the purpose of the contract, and has from the first been
incorporated in this report.

The chief differences between the six-library study and the
b6-library study lie in the size of the "universe" (6 versus 66),
the time-span of the study (one month versus one year), and the
nature of the data (records of copying versus estimates-plus-
records). The six libraries were selected on the same basis as
the 66for-variety, representativeness and willingness to cooperate.
The data consisted in complete records for one month of operation of
all copying (copyrighted and not copyrighted) performed by the res-
pective photoduplication services of each collaborating library.

Design of Forms_,.1_ransfer
The forms are described in the Instruction Sheet sent to the

six collaborating libraries by CICP on FPhruary 5, 1967. See
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Appendix D. The forms themselves are also shown in this appendix.

As mentioned in the May 4, 1967 interim report to the U.S.
Office of Education, "these forms were designed to facilitate trans-
fer of data from individual library copying records to uniform CICP
records."

The data requested were designed primarily to study the distri-
bution of publishers whose works were copied, the main forms of
works copied (books, journals, other forms), the numbers of separate
items (or titles) copied, the numbers of prints, the proportion of
copyrighted versus uncopyrighted material, the time-distribution of
copied copyrighted material, and the copying of journal articles in
whole or in part. Only one class of data used below were not derived
from thes= forms - -the classification of publishers as non-profit and
for profit.

Collection and Reduction of Data
Six- Library Study

The data were collected by experienced librarians under the
supervision of the heads of each collaborating library. After
collection on Forms 1000 they were transcribed to Summary Forms
100 IA End 1001B. Both sets of data forms were transmitted to CICP.

During the summer and fall of 1967 the data were reduced and
tabulated as shown in the Tables, Figures and discussion of Section
T1.

Reduction of Data, 6G- Library
Study

All data arising from the surveys and questionnaires of the
66-library study were reduced for analysis as follows: each library
was assigned a code number (from 1 to 66). Each of the 43 questions
in the survey questionnaire was analyzed into a quantitative or
qualitative spectrum covering the range of replies. All data from
the replies were classified according to these spectra and the
results were recorded on aniterm cards. This preparatory analysis
of data was performed by the sub-contractor, Herner & Company, who
had also collected the data. The coordinate classification permitted
the investigators to make arbitrary correlations, rapidly and easily.
On the other hand, there was one disadvantage -- namely, shifting the
contact of the investigators one step further from the original data.
This was not the case in the six-library study, for which the data
were both reduced and analyzed by the same investigator. However,
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without this division of labor between the preliminary and final

analyses of the data in the case of the 66-library study the inves-

tigators could not have completed their report anywhere as promptly
as they have.

For the final analyses the investigators roughly divided the

43 questions into those most suitable for Section I of the analysis

in Chapter 5, and those most suitably analyzed in Section II of the
same chapter. Questions mainly analyzed in Section II are numbers

7-13, 15-18, 21-23, 26, 27 and 37. (This division was not rigidly
observed by the investigators.)

The results of these analyses were merged as far as possible
with the other observations in Section II of the analysis, and
in concluding Section III of Chapter 5--Conclusions. It is anti-
cipated that additional use will be made of these data and those
of the six-library study either directly in other studies or in
pinpointing problem areas requiring further investigation.
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Chapter 5

Findings and Analysis

Analysis of Current Practices of Libraries

and Information Centers and the Resulting Size

of the Problem Due to these Practices

General Introduction

The following analysis evaluates the opinions of the librarian
and practices of the library or its parent institution as it relates

to the duplication of copyrighted material at these institutions.
It examines the justification given for these opinions and practices
by the librarian or the institution's management and evaluates
whether current opinions and practices are static or changing, Some
of the responses to the queries about opinions and practices are
categorized and quantified. This has been done where it seemed to
aid the interpretation of the responses. In a number of cases the
particula,' language of the respondent has been quoted because it
adds a value to the interpretation and analysis that simple cate-
gorization and counting cannot do.1

The specific data on the amount and kind of copying from per-
iodicals and books are interesting in themselves. If copyright law
did not exist, or if all of the copying were from non-copyrighted
material, the data would serve as some measure of inter- and intra-
library loan activity and the relative interest of the user in
journals and books according to age and discipline. They may even
provide a clue as to relative effect on the use: of current aware-
ness versus retrospective searching programs. However, as copyright
is very much in the picture, the data that have been gathered for
this analysis are used to obtain guidance as to the magnitude and
growth rate of the problem as a p::'eliminary step in determining its

actual size, the value of the material copied and its effect on the
general economics of publishing.

For all practical purposes, copyright law as it relates to
single or multiple copying from journals and books can only be en-
forced by the transferee (librarian, information center manager,
etc.) who has legally acquired a copyrighted work by purchase or
gift. The owner of a copyrighted work is powerless at this time
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to enforce his lawful right to "print, publish and vend" and there-

fore maximize his marketing effort, because a measure of control

of his product has passed into the hands of the consumer (see

Figures 1 and 2, Chapter 3) .*

The transferee in turn ha,t had the capability for some time to

do almost anything he wished with his purchased volume, secure in

the knowledge that his action is either lawful, free of detection if

unlawful, or free from punishment if unlawful and detected. Finally,

he knows that the more effective are his information dissemination

and document transfer programs, the more will he be commended by

his profession, management and clientele.

A scale-up of the two surveys estimates that about one billion

pages of copyrighted material were made in 1965 on a one-at-a-time
basis. It must be remembered that these measures are based on data

obtained from controlied situations, where some records were avail-

able. No attempt was made to measure the copying done on coin-

operated machines within and without the library, or to measure

recopying by the user upon receipt of an inter-library or intra-

library copy at the point of use for the purpose of. further dupli-

cating and distributing the document. For example, a single copy of

an article about a new method of indexing integrated circuit devices

may be obtained by the electronic component section of an organization

through or from its library. In turn it may be duplicated in mul-

tiple copies at the user station or some intermediate processing

station for general use within the section.

Another kind of copying not measured by the surveys is the kind

done in non-library or non-information center situations. Every

functional professional unit subscribes to a limited number of jour-

nals, monographs or reference works directly oriented to the unit's

At the heart of the problem, of course, is not just what is

fair use but how much use of fair use makes it unfair use. The

study of man can never be equated with the study of mankind. For

the same reasons, an examination of how a scholar can fairly make

use of a copyrighted work only provides clues for understanding the

total effect of technology--as a means and as an objective - -en

copyright principle. It doesn't provide much help in defining the

whole problem or suggesting a solution. Conversely, unless it and

the user's attitudes and behavioral patterns in regard to fair use

are understood, the larger economic question cannot be approached.

Without ti -e constant consideration of both together, it is not

possible to determine where the publ.Lc interest lies.
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task. All of these units have access to copying devices and use

them as needed.

In summary, it can only be surmised that the "amateur" activity

may well represent another large increwent of copying. Section II,

the section on the size of the problem, which of course has very

large economic implications, derives its meaning from that part of

copyright principle summarized in guideline 4, Sec. 107, of H.R.

2512/S. 597, the Copyright Revision Bill

"In determining whether the use made of a

the factors to be considered include:. . and

the use upon the potential market for or value

work."

work is a 'fair use'

(4) the effect of

of the copyrighted

Because it is usually not damaging to copy a small amount of

work, it does not follow that damage occurs in some direct propor-

:ion 'co the total size of the work. The point has been frequently

made that journals are presented in the form that they are--a package

of reasonably related articles--for economic reasons. Separates are

a far more desirable means of making documents available to the

user. The various copying devices, and those alerting services

and searching systems which guide the user to a specific paper have

combined to provide the user with access to separates. Thus

separate articles are being republished after original publication

in the journal. Maximum damage exists at the point at which a

single article is copied in full. Users are not interested in copy-

ing the complete journal except on microfilm for archival purposes.

The cost of copying a single article is already far below the yearly

subscription rate to any journal. Thus an area to be examined is

the extent which the capability of reproducing a single article in

a journal has affected total subscription sales and potential sales

of a journal. We are not trying to suggest the demise of the journal

in favor of published separates. We do not see how this can be done

economically in the private sector without heavy federal subsidy.

It is in this light that the "effect of the potential me,?ket for,

or value of, the copyrighted work" must be examined.

Though it may seem that the theme being developed by this

analysis is negative, this is not the case. The amount of copying

now being done of copyrighted material suggests that the use and

therefore the market value of the material in periodicals and cer-

tain kinds of monographs has increased to the point that income from

this selective reprOduction of material can be profitably recovered.

"The First Annual Report by CICP Study Group," referred to in

Chapter 1, "Short History of the Problem," included the following

as a necessary specification of a solution to the copyright dilemma:
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"The solution sllould provide revenues which support scientific and
edvT.ational publication. This support need not be confined to
compensation for 1.-,ss of circulation, but could be a main source
of income. u2

Section I

Analysis of Current Practices of

Libraries and Information Centers

The administrative practices of librarians and their manage-
ment control the amount of copying of copyrighted material done by
their staff or permissively done by their clients. These practices
are a reflection of their viewpoint regarding the meaning of copy-
right law in general and the fair use concept in particular. The
quantitative analysis of Section II (Chapter 5) shows one-at-a-
time copying is producing the large volume of reproduction of
copyrighted material by libraries and information centers. There-
fore, though almost all of the organizations surveyed observed a.

no-multiple copying rule for non-authorized copying, the restriction
appears to be economically meaningless at this time. It is also
reasonable to assume that the library client who uses a coin-op-
erated. machine will only make a single copy because of a cost of
10 to 25 per page. Sixty-five of the 66 libraries responded
to query 22: What are the limits placed on the number of multiple
copies made of the same item? Forty-nine libraries stated they
never made multiple copies and two that they almost never did
(Survey Table XXII, Appendix C). Conversely, all the single-copy
limitations reported by the responding centers (query 21), except
for one institution which can be named--the Library of Congress- -

are the result of budgetary or other administrative controls, rather
than of controls for legal reasons. Forty-five libraries imposed
no limits on making single copies of copyrighted material (Survey
Table XXI).

As the cultrol point is the library, the regulations regarding
the amount and kind of copying permitted by its management are of
interest. Of the restrictions imposed on single oopying (numerical,
budgetary, available machine time and available staff time), none
are absolute. The responses indicated that if the financial and
staff resources were unlimited, all except the Library of Congress
would place no limitation on single-copy reproduction. Thus it
can be concluded that in general within any single institution the
restriction on the number of items of which single copies can be
made is a financial one rather than a legal one
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The Single Copy Equals Fair

Us Concept

Although virtually no limitations are placed on single-copy

reproduction, a significantly high percentage of respondents (77%)

indicate multiple copying cf one item for the same client is not

permitted (Survey Table XXII).

Query 36 of the survey asked:

How do you relate your copying practices with the

present or projected copyright law? (The present copyright
law grants exclusive rights to the copyright owner for

the reproduction and distribution of copies and does not
in any way define so-called "fair use."

The projected copyright law grants exclusive right

to copyrighted works to the owner to reproduce the copy-
righted work to the public by sale or other transfer of
ownership or by rental, lease or lending. The projected
law contains a "fair use" clause (paragraph 107) which
permits reproduction of copies for purposes such as

criticism, comment, news reporting, teaching, scholar-
ship or research. In determining whether the use made
of a work is a "fair use" the factors to be considered
include:

1. The purpose and character of the use;

2. the nature of the copyrighted work;

3. the amount and substantiality of the portion
used in relation to the copyrighted work as a whole;
and

4. the effect of the use upon the potential market
for or value of the copyrighted work.

The projected law also permits a non-profit institu-

tion having archival custody of collections of manuscripts
to reproduce a copyrighted work for purposes of preserva-
tion, security and for deposit.) How, do you relate your

copying practices with the present or projected copyright
law?

The brief restatement of current copyright law and the summary
guidelines of fair use in section 107 of the Copyright Revision
Bill were added to make certain the respondent be as clear about
the law of fair use as it is possible to be.

The librarian has tended tc equate the making of a single
copy cf copyrighted material with fair use. Query 36 was phrased
to encourage the fullest response in order that an understanding
might be obtained of how individual librarians--as opposed to
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library associations--justify, explain or argue their positions.

Survey Table XXXVI summarizes the results of query 36. This con-
firms the public position of the library profession. For all

practical purposes, according to the tabulation of the responses

to query 36, the librarians judge themselves in compliance with

the law under the 'fair use" concept. Their separate responses
should be read with Chapter 4--"Fair Use: What is the Law?" in
mind. Chapter 4 is an effort to examine this aspect of copyright

law, that is, what the lawsays and how the courts have interpreted

specific cases they have judged. No substantial legal base for
the extensive copying of copyrighted material now being done was
found. In view of this the responses to query 36 are illuminating:

Responses to Cuery 3c6

- We will make one or at most two copies and these for research

and development and education.

- We see no conflict.

Our practices are in conformity with past and projected
/copyright/ law.

- We are not in violation. DDC and ASPER regulations say

the Government has unlimited rights where Government puts up

dollars for research and development although the published

results are copyrighted.

- Our copying is interpreted as coming under the usual inter-

pretation of fair use. As all librarians interpret the law, we
are not in violation.

- Our copying practices relate to research or scholarship and

teaching and to the "fair use' section of the projected law.

Copying also prevents tearing out of pages.

- We are within "fair use." Scholarly and industrial ubt: is
the same.

- This library follows the principle of "fair use" as under-

stood by reading ALA and SLA journals.

- We do not copy copyrighted material in books. We do not

copy journal material if we are aware of prohibition /against
copyin21.

- I would say we are within the letter and spirit of law as

it is and as it is projected.

- We'll continue present practices. When our legal department

advises us differently we'll stop present practices.

- We think we are in compliance with "fair use" as it is

interpreted by the library profession. One copy is made for

/scholars?' engaged in research.

- We believe the Library Is in full compliance /with the law/.

- We feel we are not violating the laws although it has been
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sort of nebulous. If a person receives one copy 2or scientific

research, we do not compete with copyright holder. This is based

on Ralph Shaw's book on Literary Property in the United States.

- I feel we are in general compliance with the accepted notion

of "fair use," as librarians understand it.

I feel we are in general compliance with the law. Global

Medicine is the primary user of multiple copies and permission is

always obtained for this. Multiple copies /For other reasons% are
rarely

Projected law seems subject to "fair use" interpretation.

This library is presently in compliance with the law. I don't

think the law is enforceable and librarians who want to can get
around the law.

- We feel that supplying one copy to one member within our

organization does not violate the law, unless it is material sup-

plied for limited numbers of subscribers such as newsletters or
services which we don tt copy.

- We do copying to replace torn-out pages, and do not copy
for other purposes. Users copy on their own behalf.

- We feel that we are supplying a need for internal purposes

and are in ge.-c-2ral in compliance with accepted notions of copyright

and "fair use

- Copies are made singly only for "research" purposes.

- We believe that present practices conform to "fair use" and

that the proposed law would require no change in our practices.

- The policy of the library is to maintain a policy of fair

use in order for academic libraries to function in assistance of
research. We abide by the interpretation of fair use.

- We have been trying to live within "fair use" doctrine

since December 1964. We believe our current practice to be law-
ful. If our interpretation of the proposed law is correct "fair
use would allow us to continue our present procedures. If fur-

ther amendments to the proposed law should interfere with the

growing trend of substitution of photocopy for loan the nation's

educational and research activities could be adversely affected.

- The projected copyright law sounds more feasible from a

working point of view than the present one. We are in accordance

with fair use--we only produce one copy for research purposes.

- The present position of our general counsel is that copying

is in conformity with the general interpretation of fair use.

- Our use is mainly single copying for scholarly purposes

and is in compliance with common interpretation /O1 "fair use"7.

- We are upholding copyright law in terms of general under-

standing of "fair use doctrine.

- The library is following ALA code, Gentlemen's Agreement,

etc., and is in compliance /with copyright law? as it is commonly

understood under "fair use:ff.

- Journal literature is unprotected at this point. There is
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far more copyjng than of other items. The library's effort is
tc aet information out. It is really not justified on an ethical
basis. /There is7 no objection to increasing income based on use.
fair use is stretched.

- We have assumed our copying to be "fair use."

- We are hewing the line to the best of our knowledge to gen-
erally accepted concept of copyright as understood by library pro-
fession. We strictly obey the one copy concept.

- We copy in accordance with the accepted notion of copyright
held by the library profession with respect to fair use.

- We are holding to generally accepted ALA practice of "fair
use" and permit no multiple copying of copyrighted /material/.

- We practice the zfair use" doctrine.

- We are in compliance /with the copyright law7. We copy
mainly journal articles and reports.

- We don't think copying practices would change under the new
law--we are in compliance with the accepted sense of "fair use."

- The library does not copy much on a patron's behalf. The
library is aware of copyright problems, and attempts to keep to
the provisions of "fair use."

- We observe "fair use."

- In the case of newspapers, we get permission; in the case
of articles we abide by "fair use" doctrine.

- We adhere to "fair use" practices.

- We abide by "fair use."

- I would not change present practices under the new law be-
cause they are within the realm of "fair use" as defined above.
We are a non-profit research institution /and are/ not copying
material that would normally be purchased.

- We don't copy more than one copy, and inter-library loan
operations are involved legitimately in research activities. Our
users only want one copy for research /purposes/.

- We presently adhere to "fair use" of copyrighted material.
The new law would complicate copying policies and would probably
call for a drastic and unfavorable change in our policies.

- We conform to fair use concept and believe in the need for
upholding copyright.

The library generally follows the "fair use" principle.
- The projected law empowers us to continue as before--fair

use for research purposes.

- Any attempt to obtain needed reference material by means
other than photocopy is doomed to failure in such a high percentage
of the cases that this route is impractical. Authors cannot be
located or do not honor requests or are out of copies. Publishers
will not furnish reprints and copies of journals beyond current ones
are not available at any price. It takes so long for correspondence
to be initiated and receive replies that the need for the articles
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has had to be met by some other i-neans-in order for the ordinary

course of business to continue, and often no copy is ever received,

anyway. Before Xerox and Verifax, typists copied the articles, a

time consuming and costly process. Now we xerox, allowing for a

far more efficient use of personnel. Record keeping would lose

tl-is more efficient use of time and personnel by added effort and

Pxpansa in the .1,1 An,,,nting departments higher poicarl1 s,

rout-rJ than a typing pool. Present day procedures allow for increased

referencing and bibliographic work--something of far more value and

Prestige to author and publisher than the 25 to 50 he might

possibly receive as royalty on the 8 or 10 copies per year for the

first one or two years.

Since the authors of scientific articles are not paid for

their articles anyway (they pay the publisher to get their articles

published), the authors would collect nothing. The publisher would

collect so little that, (1) it would not be worth his record keep-

ing for Internal Revenue Service and in order to prove to the

author that he really is NOT getting wealthy from the proceeds of

the author's brainchild, and (2) what the publisher did collect

would not begin to offset the loss in publisher prestige from the

eventual resulting drop in number of times articles published in

his journal would be referenced in future articles and in biblio-
graphic work.

This drop in referencing and bibliographic listings would

occur concomitant to the unavailability of a reprint in an author's

or bibliographer's hands at the time he is writing a new paper or

compiling a bibliography. Many worthwhile papers would be doomed

to die _forever unseen and unused because no usable copy was avail-
able. There would result a stifling and hampering of the scientific

effort and its free recording, and even more wheel-. would be re-

invented than now are.

If you doubt this position, note the growth of Citation
Indexes since the advent of easier copying methods. This is not
accidental.

- Our practices appear to be consistent with the projected
"fair use clause.

- We believe that present practices conform to "fair use"

and that the proposed law would require no change in our practices.

- We plan on obeying the law. We have been very careful not

to overstep the "fair use'. one copy for research doctrine. I

feel we have been downright conservative on this.

We don't think our practices would be changed. We observe
the "fair use" interpretation as librarians see the law. We pro-
vide work for research; we wouldn't provide 20 copies for a pro-
fessor's students.

- We observe the law in providing one copy of an article 4--o

one person, as this law is commonly interpreted in the library
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profession under the concept of "fair usee"

- We have not considered it.

- We at present follow the "fair use" idea in rather liberal
fashion.

- We operate

based on judicial

- We will be

see no major prob

- Actually I

posed law (except

within the framework of the fair use doctrine,

interpretations of the present copyright law.

copying some archival material in the future and
lem.

see no difference between the present and the pro-

for archives) and this cannot answer this question.

The Checkina2yeLtions

Queries 33 and 34 were actually checks against queries 21, 22
and 36. It was hoped that the questions might bring out any shades
of difference of behavioral or administrative practices regarding
the copying of copyrighted material that would not be expressed in
response to query 36.

Query 33 asked: What provision does the library make for

getting permission to copy copyrighted items? The responses to
this question confirmed the responses to queries 21, 22 and 36.
A few minor deviations were noted. Four of the respondents stated
that if they have an indication the requested material is intended
for inclusion in another report, they insist that permission for

reproduction must be obtained from the copyright owner, even though
only a single copy is provided. One respondent reported that even
single copies of translated material are not made because of a

greater awareness of the cost of preparing translations. Two
librarians confirmed that the Library of Congress will not provide

any copies of copyrighted material without an accompanying authori-
zation from the owner, or unless the Library of Congress has a
blanket authorization on file. Another reported it will not copy
maps, nor will it copy for archival purposes without permission.

In general, the responses show that there is no standard set of
rules for obtaining permission to copy, if permission is sought at
all. The rules that are followed are inconsistent, and apparently
for the most part ad hoc.

Query 34 asked: Has the library stopped or altered any of its
copying services because of copyright questions. Of the 66 res-
pondents, three did not answer. Of the remaining 63, six responded
in the affirmative. Four of these discontinued permanently or

temporarily copying the works of certain publishers at the request
of the publisher or copyright owner. One discontinued copying
musical scores which it had been reproducing for the University's
muic department.
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The most interesting response concerned the discontinuance

of an experimental facsimile transmission system between a resource

library and an industrial firm in 1962. Legal counsel for the firm

insisted that the program be halted. Counsel for the resource

library in response to a question about the proposed program

answered: "Properly restrjcted, reproduction of copyrighted

material does rot ccnstitute an infringement of copyright. But

on the facts of the present case, the client's practices seem to

fall outside the bounds of propriety." The industrial firm con-

tinues to receive copies of copyrighted material through the con-

ventional inter-library loan system and also continues to make

single copies from its own holdings for in-house use. Th, only

conclusion that can be drawn from these facts is that neither

attorney cared to have the fair use concept put to a court test,

which might have resulted from such an experimental program. The

greater vulnerability of the industrial company as against that

of the non-profit resource lib,"ary was of particular concern to

the corporation's counsel.

Aborted or Curtailed Library.

Services Due to Action of

Copyright Owner

Query 35 had as its purpose the identification of instances

of copyright owner-induced curtailment of copying programs. The

only way that a complete answer to this question can be obtained

is by inquiry to every library and resource center in the. country.

The query was: Have any copyright owners placed, or attempted to

place, limitations on copying of their materials, and, if so, how

did this affect the library's copying practices? (Give details,

results of action.)

Only one respondent confirmed that the library had had a

continuing policy since 1958 of not reproducing anything, even

in single copy, from a set of journals published by one publisher.

Peculiarly, this library in its internal instructions, states:

2. The /name deleted] Library can make three copies

for a single requestor of any article in any journal in

its possession EXCEPT never under any circumstances re-

produce ANYTHING from the following journals without a

copyright release from the publisher. /fist of journals

and name of publisher deleted./ To do so will get us

into VERY SERIOUS trouble. The person assembling the

order, the person doing the actual reproductive work and

the person handling the bills, must watch for any mistakes
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that the other has made and not send the photostats if

already done.

These are the journals at present from which no re-

productions are to be made. I repeat, Reproducing from

the above will be a VERY SERIOUS MATTER.

Another library, upon the insistence of a publisher, discon-

tinued providing single copies of the publisher's works. On the

advice of counsel, it has returned to its prior position of pro-
viding single copies.

ERIC

A brief reference should be made to the policy of the U.S.
Office of Educationry Its Educational Resources Information Center
(ERIC) is a comprehensive national information system which makes

available current educational and research-related materials.

There are currently eighteen clearinghouses. The reports are

indexed, abstracted and put on microfiche. ERIC will not copy a

copyrighted work without permission of the copyright owner. An

experimental copyright clearance program has been funded for the

American Textbook Publishers Institute to seek limited clearance
for reproduction in response to any specific ERIC clearinghouse
request.

ERIC is the youngest of the national information clearance
systems. Because of this, the U.S. Office of Education has had the

opportunity to build its ERIC program in cooperation with the
educational publishers. Recognition of the rights of the copy-
right owner may have slowed and limited some of the services ERIC

can ,upply at this time, but was held preferable to ignoring the
copyright owner. From this position ERIL will be able to be res-

ponsive to changes in copyright law and practice.

Do Libraries Profit from Copying_

Facilities and Services?

Librarians claim that their organizations do not profit from
the copying services they provide. This is apparently true as
regards non-industrial libraries, though data for a cost analysis

....Mi,./eamsp/.70/1,..

*Copyright Permissions Clearing uouse for Project ERIC,

September 1967, from American Book Publishers Council and the
American Textbook Publishers Institute.
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were not obtained. Despite this, some observations are possible
from the responses to query 29: What are the charges per page for
copying? (Survey Table XXIX.) Of 58 libraries on which data were
obtained, seven (governmental or industrial libraries) reported
interdepartmental bookkeeping. Of 51 providing external 3ervices,
32, or 63 per cent, charged from nothing to 10 per page. Twelve
of these, or 24 per cent, provided free copying services. Mini-
mum charges were not recorded as they are normally established
in order to protect against loss rather than to provide a gain.

Five of six libraries which reported a coin-operated copying
service charged lO per page. One charged 25 per page. This is
in line with the non-coin-operated machine page charges. Commonly
available cost data for electrostatic copying indicate that in
either case copying charges are generally based on the unit cost
of completing the transaction. Thus these data tend to support
the disclaimers on the library order forms (usually requiring the
signature of the client) which read, e.g.,

or:

The reproductions are made as a service to the
applicant and are not for sale. The fee charged for
the service is on the basis of no profit to the
library.

I desire reproduction in place of loan of publication

or manual transcription solely for research. I will not
further reproduce this material without express permission
of the copyright owner, if any; I am not purchasing the

reproduction and the fee is exclusively for your service
as my agent in copying upon my request. I assume full

responsibility to any copyright proprietor for your acts
in so copying.

The non-profit status of the institution or the non-profiting

aspect of the activity may, however, only be mitigating (see
Chapter 3, pages 18 and 24).

The confused and paradoxical situation faced by the .librarians
extends also to a client making use of a self-service coin-operated
copying device. He may sign a disclaimer similar to one of the
two above and then read a notice on the copying device as he pre-
pares his material for copying:

SUBJECTS NOT TO BE COPIED OR REPRODUCED
. . . . --There are legal restrictions on many things which
may not be photographed, copied or reproduced. Congress
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by statute, has forbidden the copying of subjects

substantially enumerated in the list which follows.

Those making such copies are subject to penalties of

fine or imprisonment. IGNORANCE OF THE LAW IS NOT A

SUFFICIENT EXCUSE' 5. Copyrighted material

of any manner or kind (without permission of the copy-

right owner)."

Wrat is he to believe?

Of the nineteen libraries reporting free-of-charge reproduction,

internal bookkeeping or "no data," four (public libraries or

university libraries) were found to be making charges for th3r

copying services. Three were government libraries, and one served

accredited industrial firms. Eight were industrial libraries,

three were part 'of non-profit, competitive corporations, and one,

a university library, actually did not charge.

The foregoing shows that concepts of profit-making alone, or

the non-profit status of an organization alone, or the use to be

made of the copied work alone, or the amount of copying alone, are

insuEficient to provide any guidance to the library or its clientele

as to whether infringement is actually occurring.

In summary, it may be stated that in all probability libraries,

as is claimed, do not profit from the copying services provided for

their clientele. However, this conclusion might well be moot in

a legal argument in support of current practices because if a profit

were obtained, libraries undoubtedly would be considered infringers

under copyright law. And even if a profit were not made, the fact

still remains that damage to the copyright owner from copying does

not entirely flow from the possible profit-making by the copier.

It is also most obvious that with the best of good will toward

the copyright owner on the part of the librarian or his clientele,

neither can possibly know "the effect of the use upon the potential

market for or value of the copyrighted work."* This observation

will be discussed more fully in the conclusions under Section III,

Chapter 5.

Inter-library. and Intra-librarl

Networks: Conventional and

Non-conventional

The multiplying effect of the document and information netQwk

concept was considered in this study. For the purpose of this

*Guideline 4, Section 107, S. 597.

........101.111111.11
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report, networks are divided into two classes: conventional and
non-conventional.

Conventional networks are those in which the library members

have substituted supply of photocopies for the direct loan of

materials from their holdings, as an extension of classical inter-
1ihrary ?man prngrmme.

Non-conventional networks are those in which wire services
connect two or more resource r,enters, or a resource centr and

use center, with terminal equipment for searching a stored catalog,

uu complete ilie, wnich equipment is capable of transmittiny
a selected abstract, page or article. A more restricted version

of this concept is the kind in which selection completes the auto-

matic phase of the transaction and the desired report is manually
removed from a file, copied and mailed.

Query 31 asked: Is the library now, or was it in the past,

part of, or involved in, any formal or informal network of inter-
library relationships?

Of the libraries surveyed, 57 participate in a conventional

inter-library loan system and 19 participate in a non-conventional

(facsimile transmission) inter-library loan system (Survey Table
XXXI).

Section II of this chapter analyzes and estimates the total

amount of copying of copyrighted material used by conventional

inter-library loan networks. The amount of copying of copyrighted

materials for transmission by non-conventional systems is not and

probably cannot (at present) be measured. These systems are either
too new or experimental. Yet they must be considered as they
undoubtedly will contribute on an increasing scale to single-item
copying. Their impact on copying will be subordinate, for some
time to come. That is, the conventional restricted network will

dominate until broader transmission channels, larger capacity

read-only memories and greater packing densities on magnetic tape
become available.

Answers to query 32: Is the library now contemplating enter-
ing any formal network or inter-library relationship in the future?

indicate that 26 libraries plan to participate in some sort of net-

work relationship (Survey Table XXXII). Some of the responses to

queries 31 and 32 partly describe the planned networks. Reports

exist which discuss these programs in great detail.* The only fact

W. Mm

For example, Schatz, Sharon, Facsimile Transmission in Librar-
ies: A State of the Art Survey, Information Systems Office, Library

of Congress, Jure 1967; and INTREX the Report of a Plannina_Cpn-

ference on Infomation Transfer Experiments, Cambridge, Mass.:1...WaaamW.04e.. o.ma or. ..enOor swmo

Massachusetts Institute of Technology Press, October, 1265.
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noted here is that nineteen now participate in some kind of expe :i -

mental file searching or facsimile transmission system, and that

26 of the 66 respondents "plan or intend to participate in a net-

work relation."

Electrostatic copiers and other copying devices are available
it mlmnct ntymInt, lnnmtinn wha,,a 7-1111-1 ihar-1 ( :7-1wrinint-PH mAtPcni,q1 ic

available in some organized form. Therefore, it is pn,-2. to

examine a limited number of libraries and information centers and

obtain a reasonably useful pattern of the practices of the "copy-

ing universe" involved; and to expand the data resulting from

this iJciLLE-vn as has 1;ten dc_._ IT of this chapter. This

is not true of non-conventional network relationships. About all

that can be done is deduce what to expect from the scattered re-

ports on the subject and the very inexplicit responses to the very

broad queries 31 and 32.

An analogy might be appropriate here. The information trans-

fer problem can be compared with the transportation problem. Both

automobiles and aircraft transport people. Automobiles are free

moving, individually controlled, limited in their functional

ability only by available roads, traffic and a non-unified set of

traffic laws. Aircraft, which accomplish the same task, are a

part of a highly-organized system and must operate within a very

rigid pattern. Each creates its own social, economic and legal
problems. The newer form of transportation--the aircraft--has a

definite effect on the older--the automobile. For example, the

auto rental services may be mentioned. Yet of and by itself the

air transportation network has produced social and economic changes

as the automobile did before it.

Thus direct facsimile transmission of text, when it becomes

practical and economical, will add to the volume of reproduced

copyrighted material. The legal problem remains the same. There

is no difference in the nature of an isomorphic copy reproduced

within a few feet of space or at a distance of several hundreds or

thousands of miles. The most likely immediate effect of the non-

conventional network systems will be upon the conventional
systems. They will intensify the current copyright problem rather

than create a new problem or problems.

The Clearinghouse Systems

question

The last four queries, 39 through 43, were designed to elicit
opinions on the clearinghouse concept as a proposed mechanism for
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solving the copyright problem. At the time the questions were

asked, not even the vaguest form of a model for such a system had

been outlined beyond the two functions expressed in query 42:

What would be the library's response to or attitude toward the

concept of a clearinghouse for royalties? (The clearinghouse

would be an organization which would have the follnwing two func-

a .c...
ket permission for reproduction of copyrighted matial. (2)

would collect and disburse monies for the use of copyrighted

material from 11Q. to convright bn1(1,--'s.)*

The responses to query 42 are reported verbatim and without

interpretation:

i)r
74-
2. A..

P.esponses to Cuery 42

- I would not favor this arrangement at all even if collection

were made "easy."

- As a taxpayer I don't want to pay royalties on manuscript

or on other non-copyrighted material. But this seems to be fairer

than other means.

- Insurmountable bookkeeping problem. The library could not

absorb cost; user should absorb cost.

- Need some type of organization to do this. If there were

injustice to copyright holders, this would seem to be a fair way

to handle it.

- Easier done with publishers alone; but fairer and more dif-

ficult to manage if both sides are involved (user and publisher).

- My question would be do you want royalty collected if I

let someone use a book or if I circulate it? Why is it any more

reasonable to collect for copying? Should d person copying a book

in longhand be charged a royalty? I feel it would be a deterrent

to free interchange of information and am absolutely opposed.

4ould consider it unfavorably. Cost would be charged

back against contracts.

- Would favor paying one source (to reduce bookkeeping).

- This sounds like it might be practical.

am.... -=0111

*Since the summer of 1967 when the survey was conducted, two

experimental programs have started: (1) The American Textbook

Publishers Institute clearance system in support of ERIC (see

page 46, above), and (2) The Committee to Investigate Copyright

Problems (CICP) -American Society for. Testing and Materials (ASTM)

agreement. The contracts on which the CICP -ASTM clearance system

is based are included as Appendix E.
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- I would approve very much of such a mechanism.
- I think there should be a central depository for all in-

formation on science and technology which would protect documentby copyright; let a central point announce and index material. Iwould then give the author a royalty on the basis of use. I woulddispense with scientii journals as they are only read by a smallportion of scienLiLs arid subscribers.
We would ilve no ob-icLion--,iould prefer it dune in the

manner of ASCAP.

would be willing to pay a flat fee (Due central source,
I feel that public libraries violate copyright by lending a bookto any comer.

- Would affect our service slightly, but with our low volume
it would be easier and less costly to absorb cost.

- No objection providing
an efficient system could be devel-

oped that would not restrict our deadline needs.
- We would want to know if we are infringing first, and what

nature and type of fees are involved. We would have to know moreabout the economics.

- Users (who would pay the extra charges) and copyright
holders (who would receive funds collected) would be affected
more than the library.

- At present we would question
the desirability of setting

up machinery of this sort to collect the very small sums that
appear to be involved.

- Clearinghouse would be better than sending to each individual
publisher, but still do not consider this proper approach (seeNote #4). Note #4: Suppose publisher would charge higher fee for
material that would be sold to educational 1,stitutions who wouldhave to charge more for prints and this money would then be usedto pay higher subscription.

- Could be based on sliding scale based on library size and
strength.

- My frank opinion is that there shouldn't be such a thingfor "fair use copying but OK for multiple copying. We think itwould have very little bearing on the university. Educators shouldbeware of losing "fair use" principle.
- Since most of our copying is done under the "fair used pro-visions, we see little need for the establishment of a clearing

house.

- Sounds like a good approach to the problem.
Acquiesence in this type of thing means you would accept

"no" for answer to request permission., Our position is that wehave the right to ccpy under fair use already.
- Would consider this detrimental to the goals of research

library. Costs would be an impediment--we cannot find source offunds. Believe that it would be administratively impossible. As
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an administrator, I oppose it as a budgetary and administrative
horror. We are opposed to the additional financial burden. Also

we have large foreign collection where we have the only copies in
the country.

- If you have to do it, this would seem the logical way to
do it.

- We an ;linng a good mcoh=in4.m were 'involved

- Simple. User participation would make it acceptable.
Tt would he A g-ct help, if royalties were xccvl

the clearinghouse itself did not charge a prohibitive fee.
- Would depnd on how it is set up. I would not express an

opinion unless more details were known.

- I think it would be a good idea and would simplify our prob-

lems with respect to copyright.

- We do not think the City Auditor or the Library Commission

would let us handle this amount of money without the most detailed
financial procedures.

- We are not overly enthusiastic. This could develop into
quite a monster (very large with a voracious appetite where money
and staff are concerned). We realize that something needs to be
done.

- I would like this if they had final authority to grant per-

mission without first checking with the copyright owner. Other-
wise I would not approve.

- This would depend on who ran it and how well it operates.

Control mechanism would determine an acceptance. Centralized
situation would be advantageous.

- Interested. Possibly the only workable method.

- We can't visualize mechanism that is workable or economical,
and even if it were, costs would be higher than revenues. In
general we would appreciate a clarification of ambiguous current
practices.

- We'd be inclined to say lithe hell with it," as this is a
personal matter between requester and user. This is not our job
and we would not accept administrative responsibility.

- We would prefer a clearinghouse for assisting in blanket

permission to copy rather than to go to each copyright owner.

- Would favor this as soon as copyright volumes equal repeat
sales. We are copyright holders ald copiers.

- Would be good for getting clearance not only for photocopy,
but also for our faculty members who write, to make it easier for
them to get permission to cite and use other's materials. Would
favor this if details were known.

- I don't think it could be made to work. How would one
audit it?

- Adamantly opposed. We stick to the "fair use" concept and
would fight any attempt to set up royalties for one copy jobs in
lieu of loan.
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- I think it impractical and don't think the money collected
would go to publishers and authors.

- If it must be, let it be obviously less costly as to admin-
istrative procedures.

- Would resist any record keeping whatever. This would be the
final proverbial straw on an already overloaded camels back.

- Perhaps in the future with immediate response on a national
1-1e ti!Jf:irk, -Fht- bc feasible, but nut until such time.

- We are committed to the soundness of the fair use concept.
m'ig'ht set 'JD such a clealsp, on Icy on a self-

sustaining basis by collecting some sort of agent's fee.

- The Library would comply with the law.

- We would do what is necessary if and when the copyright law
is passed including such a provision. We try our best to service
our clientele.

- Our only concern is if it would not make more work for us.
Our problem is staff. We don't care what they charge. Opposed
to the idea.

- I think they would be against the whole royalty idea; after
all, the board of MLA has in principle lent its support to NLM's
effort to fight the Williams & Wilkins case.

- No negative reaction, but not strictly applicable to this
library.

- The final definition of "fair use" would determine how much
this affected us. If we had to get permission for each copyrighted
item, we would probably have to discontinue copying such material.
We wonder if the Clearinghouse would be feasible since it would
surely be difficult if not impossible for it to get blanket per-
mission on all copyrighted material, and if it didn't have every-
thing libraries would find permission-seeking too much of a bother.

- Too much bother or red tape.

- Rather cumbersome.

user

User \Library,

''-,Aclearinghouse or

-,,Clearinghouse
User ___.:,.clearinghouse. Library-' tser

or other d-ombination with ah additional st

pil

- Would willingly cooperate.

Query 43 asked: If a clearinghouse were to be established,
what type of control or sponsorship would you favor for its or-
ganization? Forty-two responses were obtained to this query.
They are summarized in Survey Table XXXXIII, Appendix C. Again,
interpretation is avoided because of the hypothetical nature of
the question, though it does seem fair to say that the user will
insist on some equitable participation in the management of a
copyright clearance system.
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In summary, the responses to these questions provide some

guidance for the design of further surveys and planning for

clearance system designers, but not much more.

The National Commission on New

Te^hn,-,1nrrirl -,/_-J",,.+. aa.
Works.,

Examination of the social, economic and legal consequences

which may occur because of non-conventional, automated networks

is planned by Congress in Su 2216: "A Bill to Establish a National

Commission on New Technological Uses of Copyrighted Works." This

was introduced by Senator McClellan in the 90th Congress on August

2, 1967, and passed in the Senate on October 12, 1967.* Section

1 of the bill states: ". . . . (b) The purpose of the Commission

is to study and compile data on the reproduction and use of copy-

righted works of authorship in automatic systems capable of stor-

ing, processing, retrieving, and transferring information and (1)

by various forms of machine reproduction. The Commission shall

make recommendations as to such changes in copyright law or pro-

cedures that may be necessary to assure for such purposes access

to copyrighted works and to provide recognition of the rights of

copyright owners."

Based on the prognosis of the data-processing industry, the

photographic industry and the transmission industry as to the

capability of industry to provide the necessary equipment for a

more efficient and more economical information transfer process

(non-conventional network), the proposed date for the Commission's

report (three years after the effective date of the Act) is suffi-

cient for the Commission to complete its work and the Congress to

consider the Commission's recommendations.

The meaning behind the simple statement of purpose is to

assure that copyright law continues to foster the creation of

useful information and access to it; that it continues as a posi-

tive force, instead of becoming a punitive and restrictive device;

that it continues to prcvide for fair compensation to the copy-

right owner regardless of changes in the technology of information

transfer, and that it serves the whole public interest.

However, the Commission should do more than shore up the

existing structure. It should reexamine the whole structure of

* S. 2216, 90th Congress, :Lst Session, October 12, 1967.
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copyright law to determine if the fundamental method now provided

by copyright law to achieve the national objective "To promote

the progress of Science and useful Arts, by securing for limited

Times to Authors and Inventors the exclusive Right to their res-

peeLive Wri tings and Discoveries" doec in fact now do so.

_

Li. seems questionable whethk;r. in some areas of creativity,

at least, the arc,_ zovcrzd by thiz ztudy thz cczial, naLuvdi

and physical sciences, technology and education--the instruments

currently available under copyright law are effectively promoting

the progress of science or securing the rights of authors.

* U.S. Constitution, Art. I, sec 0.
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Section 11

Economics of Copying of Copyri hted Works

As described in Chapter 4 (Method, Section II) the present

section reports two work projects undertaken by the CICP Study
Group. Section HA presents an intensive study of library copy-

ing based upon detailed records of copying by six collaborating
libraries. Section IIB augments the results of Section IIA with
additional analyses based upon the questionnaire-survey of 66
libraries. As far as possible, both sets of results are herein
integrated. However, in fulfilment of a promise by the investiga-

zor of the six-library copying sample to provide each contributing

library with the results of the analysis of the sampling, Section
IIA is being issued separately, for their comment and use.

A. Analysis of a Sample

In October 1966 the Committee to investigate Copyright Prob-

lems enlisted the assistance of six libraries in a collaborative
effort to record their copying for one month. (The cooperating

libraries are mentioned in the preface.)

Five of the six libraries were able to contribute records of

one month of copying without cost to the CICP. In all cases there

were substantial contributions in time of one or more skilled
librarians.

As described D'2eviously, three data collection forms were
designed by CICP to assist the six collaborating libraries in trans-
ferring data from individual library copying records to uniform
CICP records. The instruction sheet, sample transfer forms and
the summary form (1000 and 1001) are shown in Appendix D. In
order to synchronize the copying and to use a period during which
all the libraries--industrial, governmental and academic--would
be active, the sample was taken during the month of March, 1967.
In the summer of 1967 all reports were received. These materials
were ten collated and used in two ways: directly, in the
analysis below (Section IIA) ; and indirectly, in planning the
subsequent investigation and survey-questionnaire for the 66-
library study entered upon by Cie? with support of the U.S. Office
of Education. Results of the latter study pertinent to the econ-
omics of copyright follow as Section IIB.
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1. Objectives of the Sampling Studi

The general objective of the sampling study was to obtain
reliable quantitative data on the economics of copying copyrighted
7,ateria1. A LiDui.-ciinate oDJective was to obtain data 1.Apftil fnr

guidance in design of any solution to the photocopying-information

processing problem of copyright. Subordinate in turn to this we.s

the objective of obtaining data relating to a specifin solution- -

the often-proposed copyright clearinghouse. The feasibility of
such a solution depends on design of a sampling system, rather

than complete accountability; in view of the enormous numb-a. of
(mainly) small transactions. The nature cf the sample, and

size, are of critical importance, for the sample is subject to
several, constraints. It must be large enough to be reliable.

That is, it must destThguisb reliably the amount of copying from
the works of each publisher, so as to insure fair distribution
of roceeds. It must be small enough to be economical. That is,
the cost of obtaining the sample should not absorb most or even
much of the proceeds, With the first constraint there is a reed
for sufficient comolexity, while with the second there is a need
to keep the sample simple.

It was hypothesized that the number of publishers who originate
the bulk of the materials copied by libraries is not large--on
the order of 1,000. If this proved to be the case the short list
of publishers might provide the needed simplification. Forms 1000
and 1001 were primarily designed to elicit this information. The
principal class recorded oh these forms is the publisher, with
other classes of information subordinate to it. However, although
data-collection was arranged this manner, it is not suggested
that any data class was considered or treated as preferential to
any other.

2. The Data

The data were transcribPd by the six collaborating libraries,
first on sheets of Form 101 and then on standard sheets of Form
1001. Both sets of forms were sent to the CICP. CICP compiled
the results mainly from the summary sheets (1001) but the original
forms (1000) were also used when it became necessary to resolve
ambiguities and errors of transcription. A few other data could
be obtained from the original sheets which were not obtainable
from the transcribed sheets. The six sets of both forms are kept
for reference in the CICP office files.
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The data are summarized in Tables I and II. Summaries for

each of the six libraries are shown separately, so that each can

be examined individually and as a component of the total sample.

With exception of a few outside sources to which reference is

given in the text, these tables contain mos17 of the m2tcrial an-

dly4d 1).1uw. in rills analysis, in connection with the objectives

stated above, it was found convenient to group much of the data

around six "points" or aspects. Each point has a more or less

direct bearing on the economics of copying. Some concern mainly

copyrighted material; others concern both copyrighted and uncopy-

righted material. The six classes are:

(1) the number and distribution of publishers whose works are

copied in libraries, by number of titles copied per month;

by number of pages copied per month; by number of prints

made from copies per month. Note: the names of pub-

lishers and publications are not given herein--only the

figures. However, they are available in the files.

(b) The ratio of journal copying to other copying, especially

to copying of books;

(c) the ratio of journal articles copied as a whole, to ar-

ticles copied in part;

(d) the 'copyright copying curve," that is, distribution of

volume of copying by number of years elapsed since date

of copyright;

(e) the ratio of copied copyrighted non-profit publications

to for-profit publications;

(e) an estimate of overall annual copying in the U.S., and

similar data.

3. Results

(a) Publishers

Table I shows a total of 960 _publishers whose works were

copied by six representative libraries in a one -- month sample.

Of these, less than 800 were different. This confirmed the hypo-

thesis that the size of the class of publishers whose works are

copied in U.S. librarjas is on the order of 1,000. By this is

not meant that a larger sample of library copying taken over a

longer period might not considerably increase the list. All that
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is meant is that the size of the class of publishers copied was

sampled and found to be wdthin the preliminary estimate.

Insight into the distribution of copied materials by pub-

lishers was provided ry analysis of the class of publishers copied

arranged by descending rank order of numbers of titles copied,

and of exposures made from these titles (data not shown here).

The first 25 publishers, or 3 per cent of the total, arranged by

descending numbers of titles copied accounted for 44 per cent of

the total number of titles copied. The first 25 publishers, or

3 per cent of the total, arranged by descending numbers of ex-

posures made accounted for 36 per cent of the total number of

exposures in the six-library sample. However, the two lists of

25 were not identical: 14 publishers appeared on both lists, i.e.,

at most 36 publishers were among the first 25 by either rank order.

Placing equal weight on the two percentages, roughly 40%of the

material copied (titles and exposures) was provided by less than

5 per cent of the publishers whose works were copied. This un-

equal distribution within the sample is, of course, central to

the problem of sample design. It offers an important area for

further investigation.

(b) The Ratio of Journal Coulartlo

Other Copying Especially to Copying

of Books

Table I shows that 3,816 titles were copied in the six-library

sample, of which 2,946 were different. Of the 3,816 titles, 3,444

were those of journal articles, 353 were book chapters or excerpts;

only 19 were copied from "other" forms such as reports, manu-

scripts, etc. Of the titles copied, journals dominated books

10 to 1 (Table III), books dominated "other" forms about 18 to 1,

and journals dominated "other" by 180 to 1.

If numbers of exposures are used, rather than titles, another

descending sequence is obtained: 31,649 exposures from journals,

9,126 from books, 2,341 from other materials copied. The ratios

are: journal exposures to book exposures: 3.5 to 1; book ex-

posures to "other" exposures: 3.8 to 1; journal exposures to

"other" exposures: 13.5 to 1.

Another ratio. of interest is the mean number of exposures

per title copied, in the three forms. It is 9.2 exposures per

title for journals, 25.8 exposures per title for books, 123 ex-

posures per title for other forms. The number of exposures per

title apparently increases as the use of the type of material

decreases, That is, we may hypothesize that
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( Number of exposures varies inversely as fuse of

Title material .... (1)
\

This might be more compactly expressed in a formula. Suppose we

define

Ei = number of exposures in the lth class of material copied.

/T.e., i = 1 (journals), i = 2 (books), i = 3 (other forms)7.

Ti = number of titles in the ith class of material copied.

/T. = 1 (journals), i = 2 (books), i = 3 (other forms)/

Ri = relative amount o±. use of copied material in the ith class.

Number of uses /

Total uses/

Then we can write (1) as

Ei 1
(i = 1, 2, 3) .... (2)

Ti Ri

where ,,, is translated "varies as."

A proportion using the symbol can always be transformed into

an equation by introducing a constant. Thus

Ei
(i = 1, 2, 3) .... (3)

Ti Rd

or alternatively, we can multiply both sides by Ri and obtain

E.R = K (i = 1, 2, 3) .... (4)

Ti

This is a convenient form for testing the hypothesis, and we

will use it from here on, in determining values of K.

Now there are at least two possibilities for Ri We can assume

Ri is RiT, the relative use of titles in the ith class. Or we

can assume Ri is RiE, the relative use of exposures in the ith

class.

Clearly, there may be- two values of K, which may be called KE

or KT, depending on whether we use RiE or RiT in equation (4). In

order to test which value of Ri gives the most constant value, i.e.,

comes closest to supporting the hypothesis that such an equation

as (4).exists connecting usage classes, we make both computations

in the table below:
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Form

Copied
Exposures

Ei

Relative

Frequency

of

Exposures

RiE*

Titles

Ti

Relative

Frequency

of

Titles

RiT*

,

Expo-

sures

per

Title

(Ei/Ti)

Calculated Value

KE=

Ei

Kt=

E
i
.

R4xmi RiTxTi

Journal:,

(1)

31,649 0.734 3,444 0.902 9.15 6.70 8.25

Books

L___(2)

9,126 0.212 353 0,.093 25.8 5.48 2.40

Other

(3)

2,341 0.054 19 0.005 123.0 6.65 6.15

43 116 1.000 3,816 1.000 6.28 5.60

RiE =
Total exposures

RiT = Number of titles in itl copying class
Total titles

.

Number offnaL4su311th1sm12221,111

It is seen from the last two columns that the three values of
KE are much closer together than the corresponding values of KT.
The average of the KE values is KE = 6.28 exposures per title. In
other words, the three separate equations in (4) are each satisfied
by a value for K which is the same to within about 10 per cent.
A chi square test shows that the hypothesis that this is indeed
the same constant for all three equations is supported with a
probability of about 70 per cent.

Let us now rewrite equation (4), substituting the values of i:

EiRj EbRb E0R0

Tb To

This empirical relation states that the number of pages per
document in any copying class (here only three: journals, books
and "other," but a more detailed sample might extend the number of
copying classes) depends only on the relative number of exposures
in that class. This is the meaning of the constant, which is
independent of copying class. It remains to test the relation
more widely, and to extend it to other copying classes.
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Assuming that rule (4) or a successor proves to have some

general validity, then it bears on several technical aspects of

information science, as well as on copyright. It would introduce

the possibility of predicting any one of the variables Ei, Ti or

Rd given the other two. It could permit comparison or evaluation

of the activity of different reprographic operations by comparing

the constants or other variables at two or more such operations.

It might extend to new forms of dissemination by duplication, as

these become large enough to be statistically significant parts

of the total dissemination. It might permit: design of a more

effective copying sample system. Such possibilities will be

briefly reviewed in the conclusions.

Turning from the class of document copied to the class of

medium on which copying was done, the ratio of microforms to total

prints is about 1 in 5 (Table I). By far the most copying was in

the form of "hard copy" at presumably original size. Only certain

libraries tend to use microforms as a main dissemination vehicle.

Users of copies still tend to prefer reading without visual aids

such as microscopes or projectors.

It should not come as a surprise that the total number of

prints listed on Table I is 43,116, the same as the number of

exposures. This exhibits one of the primary constraints self-

imposed upon libraries with photoduplication services. As they

now operate, such libraries tend to assume that supplying a single

copy is equivalent to "fair use." However, the fact that these

numbers matched so exactly scarcely implies that only single

copies were ever needed. What it does seem to imply is that the

responsibility for making multiple copies was passed along. If

multiple copies were needed they were not made by the libraries.

(c) Ratio of Journal Articles

Co led as a Whole to Articles

Copied in Part

Another suggestive result of the six-library sampling is in

the analysis of articles copied as a whole or in part. As shown

on (last three columns of) Table I a total of 3,444 articles were

copied, of which 3,401 were copied as a whole. That is, about

99 per cent of articles copied by the six libraries were copied

as a whole. This again indicates certain usage habits: either

the user of a journal article overwhelmingly prefers to have at

his disposal a copy of the entire article rather than a part of

it, or the library copying service prefers not to have to scru-

tinize and subdivide articles ordered. Even when the number of
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articles copied in part was augmented by the number of book titles
copied (presumably copied only in part) copying as a whole was
still ten times as great as copying in part.

(d) "Copyright coalLaLa-tif.

Per Cent of 922yrilhal
Copied. etc.

A statistic of prime interest for various reasons is the
record of materials copied, by year of copyright, or "copyright
copying curve." The method of compiling the results was straight-
forward. Table II lists individually by year (for each contribut-
ing library) the monthly copying for the first seven years elapsed
after copyright; and by groups of five or ten years thereafter.
The final class (before 1931) was arbitrarily assumed to extend
20 years back from 1931. Columns were totalled for each contrib-
uting library and then merged into overall sample totals. Since
the six-library sample was taken during March, 1967, the numbers
of exposures with 1967 copyright date could not be considered as
representing the entire year, i.e., the monthly copying in the
"zero" (most recent or current) year. In order to overcome this
the curves were first smoothed to a best eye-fit, then extrapolated
through the end of the zero year (1967). The original data are
shown in Table II and also on Figure 3 for four libraries. The
curves for two libraries (Harvard (Widener) and Bowdoin College)
contain too few data for certain years, and are more erratic
than the other curves. They are shown in Figure 6, again with
best eye-fits and extrapolation to current year. The smoothed
curves show a steep "monotonic" decrease in copying of copyrighted
material with time elapsed after copying. Materials copyrighted
earlier are copied less and less frequently.

The data for one library were plotted on a semi-logarithmic
basis, to test whether the curve were exponential. The result is
shown in Figure 4. With some allowance and smoothing, the curve
is representable by an exponential of the form

N = Noe bt

Here 1: is the time between the current year (t = 0) and the
retrospective date year of copyright. No is the number of copies
per month made in the year of first copyright (t = o) and N is
the number of copies of material copyrighted t years ago. The
value of the "attenuation constant" b for the John Crerar Library
was 0.0087,
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It is suggested by this that all of the libraries roughly

follow copying "decay-curves" which can be represented by expon-
entials within a range of values for b. The larger values occur
for more rapid decrease, the smaller for slower dec,^ease. This
offers an area for further study--correlation of rate of copying
curve decrease with library type, subject of collection, etc.

However, what seems most important here is not so much the further
refinement of the (not unexpected) model as the fact that, in six
independent samples of copying, the same general shape of copyright
copying curve emerged. As will be discussed later (section IIB),
these curves are suggestive of user habits more fundamental than
merely habits in copying. If so, they offer some general guidance
for information system design.

In line with the most narrow of the objectives of the six-
library study, to obtain data relating to design of a copyright
clearinghouse, a short study was made to estimate the length of
time for which prime economic/legal mutual protection might be
offered by such a clearinghouse.

Two steps were taken to prepare the data in Table V. The
first (left hand table) records the values from the four smoothed
curves of Figure 3. The second (right hand table) computes the
linear decrement per year for the first ten years. The results
show that, on the average, over 80 per cent of the copying from
copyrighted matter occurred in the first five years; and 90 per
cent in the first ten years. Figure 5 plots this average decrease
in copying (Table V) with years elapsed after the date of copy
right. Assuming this curve is confirmed for larger samples, it
provides a good basis for preliminary design of contracts and
sampling procedures for a clearinghouse for copyrighted material.

In Table IV a column of particular interest is the last column
This shows the ratio of number of exposures of copyrighted material
to total exposures (computed from the last column of Table II and
the "Total Prints" column of Table I). It is seen that two or
three of the libraries have a very high ratio, i.e., they copied
almost exclusively from copyrighted materials. On the other hand,
two of the libraries made very little use of copyrighted material.
Since the types of libraries which used a high ratio are not very
similar, nor are the libraries alike which did not use a high ratio,
it is impossible at this time to draw a correlation between library
type and per cent of copyrighted materials to total materials
copied. Rather, from these limited samples it appears to be either
a random matter of library rule or of random client usage. Pos-
sibly larger samples will show a systematic relation. This seems
to be an area for further investigation.
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(e) Ratio of Conyr

Nonprofit Publications to For-

Profit Publications

Composition of Sample. The combined sample of library copying

was classified as to nonprofit and for-profit status of the pub-
lisher. Since this classification was not requested of the report-

ing libraries it was supplied as far as practical by the research
team. In performing this, part of the total sample was omitted.

For example, publications other than in book or journal form
(marked mp" in the tables) were not used; nor were any publications

for which there were insufficient data for identification of non-
profit or for-profit status. The total finally included about

33,000 of the 43,000 exposures, about 3,500 of the 3,800 titles;

and represented nearly all publishers.

The data are shown in Table VI.

Since the data were easily separated into U.S. (or "domestic,"

including a few Canadian and Mexican publications) and Foreign,

this classification was made and is shown in the table. However,

the geographic division was less reliable than others noted below.

The following simple ratios are based on the overall (i.e., com-

bined U.S. anti Foreign) data. In each ratio the numerator is a

total NP (nonprofit) quantity and 'the denominator is the corres-
ponding FP (for-profit) quantity. For example:

Total NP Journal Titles Copied 1437 + 234 1,871 = 1.6
Total FP Journal Titles Copied 917 + 780 1,197

The NP/FP ratios are shown in Table VII.

Publishers 1.4

Journal Titles 1.6

Journal exposures 1.8

Book Titles 0

Book Exposures 0.7

Table VII. NP/FP Ratios

These ratios bring out some rather striking facts. In the

first place, there were numerically more NP than FP publishers

copied. The ratios for journal titles copied and exposures made

from journals are slightly larger. This indicates that volume-wise

the nonprofit journal publications dominated the sample.
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On the other hand, the ratios for book titles and book ex-
posures are (more or less) the inverse of those for journals.
Therefore, how much copying is done NP and FP depends sharply on
whether the copying is from journals or books. This finding cor-
responds with what one would instinctively expect: the main
journals copied are those pub1ishcad ly prnfann=1 and scientific
societies, i.e., NP publishers. On the c' her hanl, the main books
copied are those published by textbook, reference book and similar
(mainly) FP publishers.

A related classification for appraising the economics of
copyright is the relative amount of copying from journals and
from books. These data can be obtained from the sample in two
ways: from the entire sample (Table III) and from the NP-FP
sub-sample (Table VI). Results from both sources are shown in
Table VIII. A sample computation:

Total Journal Titles Copied 1 637 + 917 + 234
-I, 280 3,068

Total Book Titles Copied 101 + 260 + 28 + 29 418

Titles

Table III 9.8

Table VI 7.3

Exposures

Table III 3.5

Table VI 3.7

Table VIII. Journal/Book Ratios

These data show that journal copying dominates book copying
by fairly large factors. If we combine these data with those of
Table VII, we oitain (Figure 7) graphic representations of the
composition of the copying sample with respect to relative numbers
of book and journal exposures and titles; and simultaneously, the
NP and FP proportions of each. The "universes" in the case of
exposures were 43,000 and 33,000 exposures respectively, and in
the case of titles were 3,800 and 3,500 titles respectively. The
blank areas represent NP copying, the shaded areas FP copying. The
universes of NP/FP ratios for total journal and total book copying
are shown vertically. The ratios are indicated by the differences
in height of the horizontal lines dividing the shaded and unshaded
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areas. The overall preponderance of journal over book copying is

shown by the unequal horizontal distances between the vertical

lines separating journal from book copying. The combination shows

that nonprofit material dominates for-profit material both in

numbers of titles copied and in exposures.

This evidance would be more complete if a second diagram could

be produced showing the relative numbers in Figure 7 weighted by

the average costs per page or costs per title, in the four "regions"

or categories of each composition diagram. Certain regions would

be contracted, others expanded in relative importance. For example,

the relatively high cost of certain FP textbooks and reference

books (such as encyclopedias, atlases, dictionaries and biblio-

graphic tools) would probably tend to increase the relative impor-

tance of FP :books. On the other hand certain NP journals are very

costly to produce, and might exert an opposite effect. While the

fitting-in o data represents an important area for further

investigation, it nevertheless seems clear on the basis of the

cost-unweighted data from the sample that library copying is mainly

from journals, and mainly from nonprofit journals.

The above conclusion is important for education, science and

all activities depending on journal dissemination. Attention was

recently called to an obvious application, in a paper given before

the American Society for Engineering Education. 3 The data on

which the paper was based are independent of the above data from

the six-library sample of copying. Table I from the A.S.E.E.

paper is reproduced here. It shows data in turn reproduced from

a slrvey on scientific publishing conducted for the National Science

Foundation in 1964 by Herner & Company.

Only the "hard core" of about 400 main scientific and engineer-

ing journals are represented. Quoting the A.S.E.E. paper:

No journals (as a group) in any discipline were

completely self-supporting. All depended upon two sources

of revenue to make up their deficits.': /Chemical journals

have since added page charges.! All imposed on the con-

tributor or his organization a charge per page, all

received subsidies or grants.
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Discipline

(Number of Journals

in parenthesis)

)1,12122,LCIa____

Chemistry (5)

Earth Sciences (5)

Engineering (15)

Mathematics (11)

Misc. Society (6)

Physics (10)

Social Sciences (24)

Percent of Income Supporting

Journals

Pat Charges Subsidies or Grants
Range Median Range Median

2-28 9 2-17 10

0 0 16-19 17

3 -9 6 2-5 3

2-10 4 15-27 20

5-25 8 3-6 4

15-36 19 6-10

15-52 35 24-27 25

1-6 3 1-79 40

TABLE I. Range and Median Percent Income

from Page Charges and from

Subsidies or Grants, for

Professional Society Journals*

*Characteristcs of Professional Scientific Journals, 1962,
D.T.H. Campbell, et al. Herner and Company, Washington, April
30, 1964.



To page charges and subsidies may be added higher membership

dues. The paper concluded:

In surveys of what is being copied now in large

libraries it appears that a larae proportion is in the

area of science and technology. Of this, a substantial

fraction is already copyrighted, and could be increased.

Therefore the publishing area in need of deficit support

partly if not largely overlaps the area of maximum copy-

ing of copyrighted materials. The area would, presumably,

be one of the most immediate beneficiaries of a copyright

clearinghouse. This is the basis for the argument that

a proposed solution to the technology-copyright problem

may in fact help solve the journal economics problem.

Geographic Analyses. Division of the NP/FP sample on a

geographic basis introduced some uncertainty in that the sample

of copying from the John Crerar Library did not include all its

copying of foreign publications. This mainly affected ratios

comparing U.S. with foreign copying. The following table shows

such ratios of total copying (i.e., combined NP and FP data in
each category):

Publishers 2.5

Journal Titles 5.0

Book Titles 6.3

Journal Exposures 4.0

Book Exposures 1.9

=...emiaAvamel10,1.
Table IX. U.S./Forel2n_Ratios

These ratios indicate a preponderance of U.S. over foreign

publishers whose works were copied, and larger preponderances of

journal and book titles copied, and of journal exposures made.

The lowest ratio, about 2 to 1, was shcwn for exposures of bool<s
copied. All ratios in the table would tend to be lower had all

of the John Crerar foreign copying data been available for in-
clusion. However, the general trend shown--considerably more

copying of domestic than of foreign material--would not be re-

versed, and agrees with what one would intuitively expect.
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(f) Estimates of Total Annual

Copying

The total annual U.S. copying of published material and its

rate of growth are important copyright statistics which, however,
can only be estimated. In the following, three independent esti-

mates are compared--one of them arising jointly from the six-
library and 66-library studies.

The first two estimates are by the Wall Street Journal 4 and
by Arthur D. Little, respectively. The two estimates are not
given in the same terms, but have been made comparable by an assump-
tion, namely, that total copying from published material approximates
one-tenth of total copying for all purposes. On this basis the
estimates for total annual copying from published material are:

1965 1969

Wall Street Journal 0.6 x 10
9
copies 1.2 x 10

9
copies

Arthur D. Little 1.0 x 10 copies 2.9 x 109 copies

A third estimate can be derived from the analysis in Sect'n
IIB, queries 9b and 13. Here the total annual copying by libraries
for 1967 is estimated at 2.2 x 109 copies per year. Total annual
copying of published material, as distinct from total annual copy-
ing, is very largely but not entirely library copying. If we make
the assumption that the two are approximately the same, then the
three estimates can be compared. In the following table the two
1965 and 1969 estimates are interpolated to 1967, and the library-
copying estimate for 1967 is extrapolated backward and forward
at the estimated average, five-year growth rate of 35 per cent
(query 13, Section IIB). All derived values are shown in brackets,
and all values are expressed in units of 109 copies per year:

1965 1967 1969

Wall Street Journal t 0.6 (0.9)

ii

y 1.2
Arthur D. Little 1.0 (2.0) 2.9
Library Coo 'nc Samples (1.4)

...i.

2.2 (3.0)

Table X. Three Estimates of Total Annual

Copying of Published Materials
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These estimates are within reasonably close agreement. The

probable reason for the main discrepancy shown (increasing values,

reading from top down) is that this is also the order in which the

forecasts were made: 1963, 1966 and late 1967. During this period

copying accelerated (section IIB, query 13). The acceleration is
reflected in higher estimates as the time of forecast came closer
to the forecast periods. Simply for this reason the library-based

estimate (which because of assumptions made may be somewhat low)
may be the most realistic. It seems safe to assume that copying

of published material in 1967 amounted to at least 2 billion pages,

and in 1967 will amount to 3 billion pages.

To convert these estimates to estimates of total annual copy-

ing of copyrighted published material requires only one further
step. They can be multiplied by the ratios of total copyrighted

material to total material copied. These were 54 per cent (six-

library sample); 59 per cent (66-library sample). Use of the

latter figure would give estimates of about 1.3 billion copied

copyrighted pages in 1967, and 1.8 billion in 1969. As has been

seen (section IIA, 3(c)) there is a wide library-to-library var-

iability in copying of copyrighted material. There is also a wide

range in the field-to-field per cent of material copyrighted. A

1964 survey by the .Office of Scientific information of the National

Science Foundation' reported that in 1962 74 per cent of profes-

sional scientific journals were copyrighted in full, and 77 per

cent in part. These ratios could change if the economic value of

copyright should change. If, for example, a royalty payment system

for copies of copyrighted publications should arise which would

substantially increase the publishers' income from this source, a

much higher per cent of copyrighting by such journals might become

general, and the total annual copying of copyrighted material

approach closer to the total annual copying of published material.

At this point selective (i.e., not full) use has been made

of the data of the six-library copying sample. A similar study

follows, of parts of the 66-library survey. Some of the results

have already been made use of, and this merging continues.
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B. arlaJ_ s Questionnaire- Survey

The query numbers under which the 66-library data are analyzed
refer to the correspcinding numbers in the questionnaire-survey.
Each query is stated as in the questionnaire; and the data col-
lected in response to it are found under the corresponding number
in Appendix C.

Queries 5 and G. (5) Types of users (general public, students,
scientists, etc.) . (6) Major activities and/or subjects of users
(if applicable).

The occupational distribution of principal users shows a
preponderance of scientific, technical and professional personnel,
including educators; and students, presumably a large number of
whom are preparing tor similar occupations. The same classes of
users predominate in the six-library sample. There are not enough
data, however, to test how closely the two populations of users
may be considered as randomly drawn samples of the same parent
population.

Query 8. Types or forms of published material copied (journal
articles, book chapters, etc.).

Considering only the most important class reported by 60
libraries, the estimated relative importance was:

Journal articles 85%
Book chapters 10%
Reports 3%
Patents 0%
Miscellaneous 2%

100%

If weights 3, 2 and 1 are given rankings 1, 2 and 3 res-
pectively, then the estimated relative importance becomes

Journal articles 59%
Books 23%
Reports 8%
Patents 4%
Miscellaneous 6%

These classes are somewhat broader than those for the six-
library sampJ_e (journals, books, other) but the same general pattern
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is shown: journal copying dominates book copying, and book copying

dominates all other forms of copying.

Query 9a. Number of exposures or pages of each type or form (in

_query No. 8) copied per annum.

By assigning the median value of each class (Table IXa) to

represent that class, assuming 6 million as the mean value of "more

than 5,000,000," and discributing "books and journals not separately

reported" in the ratio in which they are reported, the following

estimate is obtained:

Form

Total Pages

Copied per Year. Per Cent

Journals 15.1 x 106 48

Books 1.6 x l06 5

Reports 8.6 x 106 27

Patents 6.2 x l06 20

31.5 x 1T5- 100

This distribution differs from those of query 8 chiefly in

that the numbers of copies of reports and patents copied are sig-

nificantly larger than their estimated relative importance.

Journal copying again dominates book copying. But copying of

reports and of patents numerically dominates book copying.

It should be noted that the number of reporting libraries

for query 8 was 60; for query 9a was 44.

Query 9b. Reported number of annual exposures.

By assuming the median of each class (Table In) to represent

that class, and assuming 6 million as the mean value of "more than

5,000,000s" the following estimate is obtained for the total annual

exposures of the 55 reporting libraries: 40.8 million exposures

per year. This averages approximately 0.75 million exposures per

year per library; and compares with approximately 0.09 million per

year per library in the six-library study. The higher average

reflects the fact that the 66-library sample was selected for copy-

ing activity, while the six-library sample was not, and contains

several small libraries. Presumably its average is closer to the

overall national average than thq:t of the 66-library sample.
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Query 11. Number of multiple copies (of same, separate

per annum.

Table XXI shows the number of multiple copies per
same document for the same patron.

documents)

year of the

The result for the 66 libraries was not so very different
from that for the six-library sample. In that sample no multiple
copies were recorded. In the 66-library study 34 of the 47 li-
braries responding to this question (over 70 per cent) indicated
"no" or "negligible" multiple copying. However, the remaining 13
(30 per cent) did indicate a small amount of multiple copying.

Using the median values of each range, and assuming no more than
600 for the largest class, there were over 2,800 multiple copies
made, or approximately 60 per library per year. Three libraries
indicated that multiple copies comprised between 1 and 5 per cent
of total annual copying.

The modesty of the reported multiple copying in both the 66-
library and six-library studies, in view of the needs of the pre-
dominant types of users (scientists in government, industry and
education; students, etc.--see query 5), is a significant negative
finding. That is, the subject of both studies is library copying.
One outcome is the practical absence of library multiple copying.
Therefore important remaining questions are how, when and where
multiple copies are being made, and in what quantities.

Query 13. Number of pages or exposures copied per year over the
past five years: 1962 -, 1963 -, 1964 -, 1965 -, 1966 -.

Table XIII shows the distribution of total annual exposures,
by reporting libraries, for the years 1962-1966. Table IXb provided
t..e total annual copying for the year 1967, using the assumptions
made for query 9b. The following table incorporates both:

Year

Number of

Reporting

Libraries

Total Number of

Exposures (or

Pages) per Year

in Units of 1 Million

Number of

Pages per

Year Copied

by Median

Library

1962

1963

1964

196 5

1966

1967*

% Increase

30

33

35

42

55

55

83

14.3

13.9

16.8

31.1

35.9

40.8

100,000

100,000-250,000
TT sr

TT TT

tt I?

1; 1r

185 small or none

From Table IXb and assumptions
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These data show a steady increase in number of reporting

libraries (83 per cent) but more than twice as great an increase

in number of pages copied per year. The annual growth in report-

ing libraries, and in exposures, averaged about 16 and 37 per cent

per year, respectively. This indicates not only more libraries

offering photocopying services, but increased services. The last

column shows that the total number of copies per year by the median

library remained approximately constant. That is, the number of

new libraries offering photoduplication services balanced the in-

crease in copying by established services, so that the median

library did not increase its annual total. This in turn suggests

away of making a rough check on the total annual copying by

libraries in the U.S. Assume the total number of libraries in the

U.S. reported by the American Library Association for 1967, 24,500.

(This figure omits the smallest units.) Assume the average annual

copying in the U.S. is to the average annual copying of the espe-

cially active 66-library sample in the ratio of 0.09 to 0.75 (i.e.,

in the ratio of the average for the six-libraries to the ratio of

the average for the 66 libraries. The former included several

small libraries, and their sample average is here taken as more

representative of a national average). Then an estimate for the

total annual copypg by U.S. libraries for 1967 is 0.09 x 106 x

24,500 = 2.2 x 10' or 2.2 billion copies per year. (This estimate

has been compared in Section IIA, 3(f), with two other independent

estimates.)

Queries 16 and 17. (16): Estimate of relative ages of serials

or periodicals copied (in percentages: % less than one year,

% 1 - 2 years, % 3 - 5 years, % 6 - 8 years, % 9 -

10 years, % over 10 years. (17) Estimate relative ages of

monographic materials from which copies are made (in percentages):

% less than one year, % 1 - 2 years, % 3 - 5 years,

---% 6 - 8 years, % 9 - 10 years, % over 10 years.

The age distributions of serials or periodicals and monographs

copied is shown in Tables XVI and XVII, Appendix C. These data

indicate an amount of copying which descends somewhat sharply over

the first decade, as in the case of the copying curves in the six-

library sample, Section IIA, 3(d).

At this point may be appropriate to ask whether the copy-

ing curves are not, in fact, simply "use curves" and indicative

of a broader and older phenomenon than that of photocopying prac-

tices. An affirmative answer is provided by a well-known large-

scale use-study carried on by the University of Chicago. 7 For
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example, Figure 12 in that study shows a sharp decrease in use (in

1954-1958) of monographs with successively older publication dates,

similar to the decreases recorded here for copying. There are more

rapid decreases (sharper slopes) for the component of sciences; and

less rapid decreases (flatter slopes) for the component of human-

ities (Figures 13b and 13a respectively). The same phenomenon is

shown for uses of serials in 1955-1959: Li...es of scientific serials

(e.g., in Biology--Figure 16b) fall rapidly with age; uses of

serials in the humanities (e.g., Teutonic languages and literatures,

Figure 16a) fall very little if at all. The general use pattern

for both books and journals, then, is a decrease with date of pub-

lication rapidly (science) and slowly (humanities). It is there-

fore reasonable to assume that the rate of decrease in use-curves

has some relation to their subject-composition. For example, an

overall use curve which tends to fall rapidly would probably con-

tain a large scientific component. However, more research is needed

before we can reliably characterize library type by "use decay

curve."

The Chicago studies of uses of monographs and serials were

made in a period before the greatest rise in photocopying. There-

fore the overall pattern of declining use with age since publica-

tion is presumably the basic phenomenon underlying the age-

distributions found for copying in the two present studies. The

copying curves may be interpreted as use curves. That is, they

simply represent basic habits and use patterns, translated into,

and perhaps accentuated by, uses of new technology. They do not

appear to be new effects peculiar to the new technology.*

On the other hand, if copying data can be used to represent

use under reasonably broad conditions of the new technology, then

a new data base for research becomes available. Not only the spe-

cific questions of copyright but more general questions concerning

usage relations in other areas of information science may be attacked.

It is desirable to verify these types of relations, as they may pro-

vide criteria for quantitative design of information systems.

Query 18. Approximate percentage of scientific and nonscientific

and technical materials copied: % scientific and technical;

*Some older use curves show a period of rise before falling

off. As technology has shortened the access time between publi-

cation and use, later curves should show this rise-period as

shorter and shorter. The curves in Section IIA, Figures 3 and 6,

show the "ideal"--an exponential fall from date of publication.

They represent actual use except for very short intervals near

the start of the curves (t = o).
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% non-scientific and non,-technical (humanities and social
sciences).

The estimated percentage of all materials copied represented
by scientific and technical materials is shown in Table XVIII,
Appendix C. Of the 51 libraries renorting, 44 or 84 per cent re-
ported between 41 Dar cent and 100 per ccnt of all material copied
as scientific and technical. This result reflects in part the
choice of libraries, i.e., a non-random sample. Nevertheless it
reflects a preponderance of scientific and technical material
copied among the most actively copying libraries in the United
States, and tends to substantiate the same finding in the six-
library study.

Queries 21 and 22. (21): Limits on number of single copies per
user; (22) limits on number of multiple copies of the same item
for the same patron.

Nearly all of the 66 libraries placed no limits (Table XXI),
other than those imposed by economics and personnel, on the number
of single copies of different documents for the same patron. Table
XXII shows that 51/65 or 78 per cent nearly always imposed limits
on multiple copies of the same document for the same patron. As
was found from query 11, libraries appear alert to the problem of
copyright infringement, and interpret a single copy as within
"fair use."

Query 23. By what process(es) are multiple copies made?

Only 36 libraries replied. For those which did Table XXIII
shows the following practice in making multiple copies

Xerography G9%
Silver halide photography 21%
I1ultilith, DTR and other 10%

100%

Since the quality of copy by the various methods is more
widely acceptable than the respective differences in time to make
copies, it may be inferred that time was the determining factor
and, perhaps, convenience next. Xerographic equipment appears the
most popular at present for rapid, multiple copying.

Queries 26 and 27. (26): Speed of delivery of copies (in per-
centages) % same day, % 24 hours, % 2 days, ---% 3 days,
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% 4 days, % 5 days, % over 5 days. (27) Factors or
priorities governing speed of copying.

The suggestion in query 23 that libraries try to meet the
shortening time requirements for copies by patrons, and demands'
on time of their own personnel, is borne out by examining Table
XXVI, Fifty per cent of the reporting libraries met 41 to 100
oer cent of their copy orders the same day. The economic impor-
tance of time is also shown in Table XXVII. The chief factors in
fulfilling orders (aside from machine speed, availability of
personnel, etc.) were the priorities given by "rush" orders and
by the importance of the requestor. Apparently client status
often was equated with need to hurry.

Query 29. Charges per page or other unit (break down by copying
process).

Table XXIX shows that most charges per exposure are between
and 15. Aside from a substantial group (about 22 per cent of

the reporting libraries) which make no charge for copies, the
"charge per copy curve" (based on both xerography and silver halide
photography) starts with a few library charges between 1 and 5%,
reaches a maximum for library charges between 6 and 10, and
gradually decreases.

The charge per copy to the client is an important parameter
in the economics of copyright. At this one point in space and
time the user presumably reimburses all parties concerned in sup-
plying him the copy: the author, publisher, copying equipment
maker, supplier of copying materials, the copying service (includ-
ing both the making of the copy and the location of the original
on the shelves, in the files or in the memory). The question
arises: how many of these contributions to the final copy are (a)
adequately paid? (b) over- or underpaid? (c) actually paid? The
answers to (a) and (b) are comparatively straightforward: the
charges are more or less subject to the "market place." Too
high charges bring remedial competition. On the other hand thereis no such compensatory mechanism acting to insure that all
legitimate costs are charged. In the long run there is--lower
output by authors and publishers. But for the short term there
exists no mechanism to charge for their contributions, to collect
or to transmit such charges. Therefore, subject to the market
place, the above charges ignore such contributions. A second
question arises: by how much would the present range of charges
have to be increased (if at all) in order to include this pro-
vision, assuming that the client agreed as to its fairness? One

78



answer might be: if such a mechanism were brought into existence,
then the royalty charge would also become subject to the market
place. It would automatically become self-adjusting. Such a
charge could not easily become a large fraction of the copying
cost (except in the case of free copies); perhaps on the average
not more than 10 per cent of the cost of copying. Nor could it
become -coo small and still retain its effectiveness.

The question of how to provide a 'free market" for copying
royalties is a key area for further investigation of copyright.

tleryp. What per cent of the items copied are copyrighted
materials?

Table XXXVII shows the estimates of the per cent of copyrighted
meterial copied by the 66 libraries. If the median for each class
is weighted by the number of libraries reporting (44 in all), the
mean estimate for these libraries is that 59 per cent of the mate-
rial copied is copyrighted. This compares with 54 per cent in the
six-library sample. As was shown in the study of that sample, the
per cent of copyrighted material copied varied widely from library
to library. Therefore the 59 per cent figure should be regarded
as an estimated mean with a rather wide dispersion for individual
libraries.

This completes the analysis of the 66-library questionnaire-
survey undertaken in conjunction with the six-library study. The
main results of Section IIA and IIB are briefly summarized (follow-
ing those of Section I) in the concluding Section III of this
chapter.
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Section III

Conclusions and Recommendations

A. Attitudes and the Law

Conclusions

(1) Most liLraPians and information center managers believe

the making of a sincyle copy of an articl.e from a periodical or

the chapter of a bool, is not z.r1 infringement and that it falls

within the area of fair use. Other prevelant beliefs are that

no infringement of copyoighc occurs if no profit results from

the transaction, if it is 1 or the purpose of research or educa-

tion; if the coDyrightcd work is published by a nonprofit pro-

fessional society, or if the copyr:,ghted work resulted from

government-supported research.

(2) The most commonly-cited authority for these beliefs is

the report of the Joint Libraries Committee on Fair Use in Photo-

copying, 1961: "Fair Use in Photocopying: Report on Single

Copies."

(3) These beliefs have led to practices which have resulted

in a very large amount of single-item or unit copying, and little

or no multiple copying by libraries.

(4) The law in general, despite the fair use principle, pro-

hibits single-copy reproduction without the express permission of

the copyright owner.

(5) For all practical purposes copyright -.aw has neither a

promotional nor a restrictive effect on single-copy reproduction.

Effective access and dissemination occurs regardless of copy-

right law in the areas of the social, natural and physical sciences,

technology, general scholarship and education.
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Recommendations

(1) The proposed National Commission on New Technological

Uses of Copyrighted Works should, in the national interest,

closely examine and evaluate the single-copy phenomenon in the
light of the constitutional clause 'To promote the progress of

Anr1 11a4:"1 Artc, /-":" securing for limited Times to PalthOPS

and Inventors exclusive Right to their respective Writings and
Discoveries." It should seek to determine if the instrument of
copyright is effectively promoting progress in the areas of the
socil, natural and physical sciences, technology and education.

(2) The National Commission should investigate whether it is
in the national interest to specifically permit the transferee to
make a single copy of any part of a copyrighted work, and if so,

to decide if this exemption to infringement should be limited to

particular institutions, and particular conditions and purposes.

If from its deliberations it should decide that the current prac-
tices of the transferee are contrary to the national interest,
it should prepare a set of recommendations to the Congress as to
how the law can be implemented and enforced.

B. Fair Use

Conclusions

(1) Pair use is not a useful, effective guideline for making

a priori judgments as to whether or not copies may be made of a
part of a copyrighted work in a working environment. It provides
no protection to the copyright owner because there is no effective
control. It has become a euphemism for single-item copying.

(2) The limitation of copying to single copies by the library
and information center is an economic limitation. Budgets, avail-
able machine time and available staff time control copying at the
library and information center. In these environments neither
the copyright law nor the fair use concept directly limit copying.

Recommendations: None.

C. Aborted, Limited or Curtailed Library

Services because of Copyright Law

The copyright law has not been restrictive and has not cur-
tailed library and information services in the past. It is a
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potential impediment chiefly to information networks (document
transfer by television, telephone, facsimile, etc.) mainly
because of the high degree of public exposure and public know-
ledge of these networks. The more immediate effect of the net-
works will be to cause more extensive duplication of copyrighted
material because of the identification of wanted material by the
automatic searching and alerting services of the networks. The
sole purpose of these programs is to identify material which if
selected by the user will be transmitted as a copy or copies.

Recommendation

Some equitable system of access, permissions and payments
for the use of copyrighted material that conforms with the ob-
jectives of copyright law and with its statutory provisions
should be developed.

D. Clearinghouse Concept

Conclusion

A clearinghouse for access, permissions and payments for
use of copyrighted materials is acceptable or would be accep-
table to the user if well designed and fair. It must have user
and owner participation in its managenwnt.

Recommendation

Investigate, design, test and evaluate a clearinghouse for
the extended use of copyrighted material and based on the prin-
ciple of owner-user control.

E. Economics of Library Co ,in

The material in sections hIA and IIB is possibly the first
extensive study of library copying with special reference to
copyright economics. Out of it the reader may draw some con-
clusions which were more or less to be expected- -and a few new
ones. The reader is therefore urged not to accept those listed
below in lieu of but in addition to his reading of sections
IIA and IIB.
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Conclusions

(1) The published materials copied in U.S. libraries are

produced by comparatively few publishers--on the order of 1,000.

A much smaller number (about 5 per cent) supply a disproportion-

ately large part (about 40 per cent) of the materials copied.

(2) Nonprofit publishers of materials copied in U.S.

libraries outnumber for-profit publishers by about 3 to 2.

(3) The published materials copied in U.S. libraries are

chiefly from journals, next from books, least, from all other

forms combined. Journal copying dominates book copying almost

9 to 1 by numbers of titles, and nearly 4 to 1 by numbers of

page-exposures. Books dominate "other" forms copied about 18

to 1 by titles, and nearly 4 to 1 by exposures.

(4) The particular vehicle (or form) of a published document

(journal, book, report, etc.) is apparently not critical in deter-

mining the average volume of copying from this form, while average

length of item copied is critical. That is, there seems to be an

inverse ratio (independent of form) between average number of

pages copied and average number of pages per item copied.

(5) Articles from journals are nearly always copied as a

whole; books are nearly always copied in part only.

(6) The average numbers of pages copied, arranged by year

since copyright, tend to follow exponential loss or "decay"

curves. They vary somewhat from library to library, and are

explainable as usage curves. The stress on recency (rate of

decrease) is subject-sensitive and mission-sensitive. It is

greater for the sciences than for the humanities.

(7) Copying has provided a reliable new means for the measure

of usage. According to this, the most recent material and there-

fore the most available is the most copied.

(8) Also, copying-curve data may be a reliable new data-bank

for engineering design of information dissemination systems.

(9) The ratio of nonprofit publications copied in U.S.

libraries to for-profit publications is nearly 2 to 1 for lournals,

and nearly 1 to 2 for books. That is (see (3), above), U.S.

libraPy copying is mainly from journals, and mainly from nonprofit

journals; while library book copying is secondary, and is mainly

from for-profit books.
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(10) There is a preponderance of copying from materials

containing scientific and technical subjects, as against other

subjects.

flll 4e. fn
.1.0 por.cpvitucl.ct t.J.L \U. Q.) OVer

foreign matevials copied.

(12) Several independent estimates of total annual copying

of published material tend to converge around the following es-

timates: 2 billion pages copied in the U.S. in 1967, with a

forecast of 3 billion pages in 1969.

(13) The ratio of copied copyrighted material to copied

published material varies widely from one library to another.

Overall, it is about 55-60 per cent. In selected subject areas

it is much higher., or-lcwer. It appears subject to economic
incentive: a higher ratio would presumably follow if a mechanism

existed for effective collection and distribution of copying
royalties. Estimate for 1967: over 1 billion copied pages of

copyrighted mateldal.

(14) The number of multiple copies of the same document made

for the same client by U.S. libraries is almost negligible.

Multiple copies are (in general) not supplied by U.S. libraries,

while single copies are supplied freely. One-to-one copying--one

copy, one client--dominates U.S. library copying.

(15) U.S. library copying is dominated by xerography, with

silver halide photography second, all other methods third. Ratios

are about 7 to 2 to 1.

(16) The charges per page by U.S. libraries to clients form

a "copying charge curve" which starts at zero (over 20 per cent

make no charge) and peaks at 6 to 10 per copy in a range extend-

ing both down and conside/ably higher. The shape of this curve

and peaking range could chance with technology, and alter copy-
right and publishing ?conomics. It could also change with appear-

ance of a "free market" for copying royalties provided by a

clearinghouse.

Recommendations

The recommendations, following the conclusions, range widely
in scope. Some conclusions suggest investigations applicable to

information science in general; others to specific measiTes af-
fecting the future of copyright. What is considered important
de:erds on the reader's viewpoint. The recommendations made be-

low may perhaps be roughly divided into three classes:
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(1) To confirm and explore the factual findings (numbers,
reported percentages, ranges, special conditions, assumptions
made in reaching estimates, etc.).

(2) To exploit relations found, such as the copying-usage
curves, the possible length-volume copying relation, or the
approximate distribution of charges-per-copy to clients.

The copying curves, for example, can be used to design
information storage and dissemination systems which incorporate
an average holding cut-off date. This applies especially well
to libraries connected into networks. The network can adopt any
cut-off h'Ading date -equired simply by connecting into itself
at least one archival library to hold materials older than the
cut-off date or dates. The copying curves can be used to design
a viable copyright clearinghouse system--with convenient, real-
istic cut-off dates for contractual coverage, protection, etc.

(3) To investigate phenomena not sufficiently covered, such
as multiple copying, its locale, if it exists, and the need for
it; or the sensitivity of copying curves to subject- and library-
mission. Another investigation might undertake preliminary design
of a solution to the problem of copyright and photocopying and
data processing which would meet certain requirements, e.g., (a)
permanently protect the user and his agent (such as the librarian)
against infringement suit; (b) provide the copyright cwner an
equitable return for copying and other conversion of his copy-
righted works from one format to another; and (c) permit full
use of modern technolon7, including unlimited multiple copying
(and facsimile transmission, computer processing and conversion
of copyrighted works from one format to another.) Fur the general
welfare--to improve communication by Lopyrighted messages--
ossibly the last recommendation is the most urgent.
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Chapter

1. A number of the questions included in the 66-library
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that could be correlated), only those tables referred to in this
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one, it was decided to keep the numbering system inviolate.
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FOREWORD

TrIclaciawy

Copyright Problems Affecting Communication in Science and Education

(CICP) covers the year from the appointment of the Study Group (June

1959) to the time of writing (May 1960).

The report consists of three parts:

I. The Problem As We See It Now

II. Proposed Solutions to the Problem of Reproduction of

Copyright Material for Nonprofit Scientific and

Educational Use

III. The Optimum Solution?

The three parts represent a continuous development and summary.

They show the progress in thinking from just after the first CICP

meeting, May 19, 1959, to just before the second meeting, May 18,

1960.

The year's work by the Study Group may be summarized as follows.

During this period through fact-gathering; discussion and reflection

the nature of the problem and proposed solutions became better defined.

A point of view was developed as to what an adequate solution should

contain (Part I). In the light of this viewpoint a set of specifica-

tions was drawn (Part I). The specifications enabled analysis of the

proposed solutions (Part II), and (assuming the analysis valid) swept

much of the ground clear (Table I, Part II; and Part III). For many

of the proposed solutions were found to be lacking in essential features.

There remained several solutions of high merit. These it was proposed

to use in synthesizing an "optima solution." A beginning has been

made on it (Part III).

The chairman takes responsibility for the report because, although

it has been reviewed by some members of the Study Group; there has not

been time for a fourth Study Group meeting. The report is submitted

in the hope that the pembers of CICP will contribute their criticism,

suggestions and guidance as to the next steps. From the discussion on

the report should emerge a plan for the second rear of CICP.

The Study Group wishes to acknowledge the strong support given it

by the officers of CICP. Dr. Howard A. Meyerhoff, President; Mr.

Joseph A. McDonald, Vice President; and Mr. Gerald J. Sophar, Secretary.

It also wishes to gratefully acknowledge support in many forms, ranging



from professional advice to the supply of services and facilities:

the Copyright Office through Mr. Abe A. Goldman, Chief of Research;

the Department of Commerce, through Mr. Horace Hart, Director of

Printing and Publishing Industries Division; the Joint Library Asso-

ciation, Special Library Association and Association of Res arch

Libraries Committee on Copyright, through Air. Edward G. Freenafer,

Director, New York Public Library, and Mr. Julius Marke, Law Librarian,

New York University; the Council on Library Resources, through Mr.

Verner W. Clapp, President; the Microcard Corporation, through Mr.

A.L. Baptie, Manager; the Eastman Kodak Company, through its Duplica-

tion Services and its Legal Department; the International Business

Machines Corporation, through its Systems and Research Department

under Dr. George W. Petrie.

Respectfully submitted by the CICP Study Group

L.B. Heilprin, Chairman

Washington, D.C.

May 10, 1950
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I. The Problem As We See It Now

At the first CICP meeting, May 19, 1959, we were concerned with

an effect of the operation of copyright law, which could scarcely have

_Law Wd. odoou .L1L .L.-Ju:/. .111 0L1111.e all' cuw-a-

tion communication takes place largely by journal article, book and

audio-visual material (to all of which we shall simply refer as "pub-

lished works" or -publications"). Because of this fact the most common

method of dissemination, after primary publication, is to copy. Single

copies are often needed bi the scholar, research person or teacher. In

increasingly many cases multiple copies are required. This is particu-

larly true in the conducting of classes, in drafting scientific and

scholarly reports, and in operation of information storage and dissemi-

nation systems now appearing on the scientific horizon. A large fraction,

on the order of 50 per cent, of scientific and educational publication

is copyrighted. For these publications it is necessary to obtain the

copyright owner's consent before copyjng. This practice has not been

strictly observed for single copies made for nonprofit, scientific or

educational purposes. It has been well observed in the case of mul-

tiple copies. Success in multiple copying has been notoriously lacking.

A certain fraction of the owners refuse or fail to respond to requests.

These exceptions are important enough to nullify many scientific pro-

grams, especially large-scale programs requiring the gathering of many

sources. Other projects which suffer are bibliographies and collections,

the chief value of which lie in their completeness. In many cases, even

when consent is finally given (with or without royalties), the time,

effort and resources needed to secure the permission are prohibitively

large. The user prefers not to ropy rather than to risk suit for

infringement. In effect the operation, not the intent, nf the copy-

right law has often been to impede communication in science and in

education. The direct connection between science and education and

the national welfare renders the proble,n important to solve.

In the proceedings of last year's CICP meeting, and more fully in

rcference I of section -1, one of our main concerns was to disengage

the purely legal aspects of this problem iron the non-legal economic

and social aspects. This was accomplished by looking at copyright from

a new point of view - considering it as a message. From the scientific

viewpoint it can be seen that the economic value of messages in the arts

and in the sciences differ. rrotection for messages in the arts is

effective under copyright law. For messages in the sciences, where

value resides in the meaning rather than in the form of the message,

copyright protection is poor. The law protects embodiments of ideas,

not ideas. Nevertheless copyright is the only way in which scientific

publishers can protect their intellectual property. Thus, the

scientist or educator (we will use "scientist'' for both) finds himself

in conflict. The conflict is between himselr in his professional role



and in his role as publisher. Because of the lower economic value of

his messages, the sc:lentist has to undertake most of his own publish-
ing. (The scientist is rarely interested an financial return from his

contributions as an author, as he receives his income in other ways.)
As a scientist he needs more freedom to copy, especially to make mul-
tiple copies. As a publisher he needs assurance of revenue for publi-
cation. Since it is a national principle to make enterprises "stand

on their own feet," the revenue must arise from the publication.

Hence, any reduction of circulation brought ah_dt by copying, without

compensatory revenue, weakens scientific communication at the publish-
ing source.

It is important to see that the conflict is not between publishers,

on the one hand, and scientists on the other. It is an internal conflict,

between the scientist-user, and the scientist-publisher or his agent who

is supplying the scientist-user with publications. On the surface they

are not struggling for the same things. The scientist-publisher
struggles to retain his grip on revenue through copyright. The scientist-

user struggles for freedom to create and teach. With his advancing

copying techniques he is slowly breaking the grip of the publisher.

Neither is the gainer, for both serve science.

If this analysis is correct then it is apparent that the new element

in the problem, which takes it partly outside the immediate problem of

copyright, is the support of scientific and educational publication.

This is really at the bottom of the interference with scientific communi-

cation by copyright. It suggests that in any solution this must be an
important element. The other equally important element is that the

scientist must be in a position to obtain multiple copies when he needs

them, at speeds consistent with those required in modern research and
teaching.

At the 1959 CICP meeting the dilemma was seen to be resolvable in
two principal ways. The first was through some change in the law.

Since this would involve congressional hearings and possibly a long

time before a satisfactory solution could be worked out, and since

there was present an element which seemed to lie outside of copyright,
it was the general opinion that if possible some other solution should
be sought. The second type of solution was to make some administrative

change, operating under the law. The most promising type of adminis-

trative change was to supply an additional mechanism now lacking in

the economics of our copyright system. It would be a mechanism whereby
the copyright owner can grant licenses to copy his publications to some

agency, provided the copying was performed for nonprofit, scientific or

educational purposes. Other rights would be reserved. In return, the

copier would pay royalties which would reach the copyright owner through
the agency. This mechanism, a combined agent and clearing hcuse, wculd
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eliminate delays, permit multiple copying and support scientific andeducational publication.

During the year since the meeting the nroblem has been better de-fined. The basic situation remains the same, but a number of specifica-tions have been set up which enable comDaring the various proposedsolutions on an objective basis. These sDecifications can be divider'into those that are (1) necessary and (2) desirable. Their relativeimportance beyond this point has not been evaluated. One of the func-tions of the 1960 meeting will be, it is hoped, to consider whether allimportant specifications have been included. They are:

Necessary

1. The solution must provide copies promptly - that is within a
time entirely suitable for the needs of the scientist, educa-tor, scholar or student. This time may vary from a few minutes
to a few hours or days. The delay interposed by requests forpermission to cc, 7y should not be prohibitive, or in any way
burdensome, as in the past.

2. The solution should provide revenues which support scientificand educational publication. This support need not be confined
to compensation for loss of circulation, but could be a main
source of income.

3. The solution should provide multiple copies. The expandingneed for multiple copies in all fields of science and educa-tion cannot be met by a solution which orovides only singlecopies.

4. The solution should remove the threat of infringement suit for
copying for non:)rofit scientific or educational purpose, wherethe suit is based only on economic loss of intellectual prop-erty. Suits for other purposes would not be affected.

5. The solution should not reduce the constitutional rights to
their intellectual property vested in copyright owners.

6. All individuals or groups interested in the solution should
participate in it beneficially.

7. The solution should not adversely affect the rights of foreignpublishers and copyright owners entitled to protection underthe Universal Copyright Convention (UCC) to which the U.S. issignatory.
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8. The solution sllould require no legal or administrative measures

which are highly iroractical to carry out. For example, the

solution should not require that the administrators of the

Copyright Law , or any agency involved in the solution, dis-
tingnill hptwr-pn onwrightri cr,jPritifir, nr prinratinnfll works

and other copyrighted vorks. To have to define and weigh the

ideas in copyrighted works would be onerationally unfeas:11e.

Desirable

9. The solution should not require a long time before it can be

put into effect. For example, solutions which require congres-

sional changes in the copyright law that may be controversial

and may require extended hearings over several years before

passage, are not as desirable as solutions free of this

preliminary.

10. The solution should be practical to initiate. Setting it into

operation should not require prohibitive effort.

11. The solution should be practical to administer.

12. The solution should be practical to alter. For example, any

legal statute less easily altered than a purely adminis-

trative measure, and to the extent that it is less flexible,

is not as desi2able.

Underlying every solution is the assumption that copying is for

nonprofit scientific or educational purposes. Copying for profit would

presumably be arranged for as in the past by private agreement between

copier and copyright owner.

We are now in a position to survey the possible alternative solu-

tions. These are given in Section II. Rt the end of that section they

are compactly sum,,arized in Table I, so that they can be compared. In

this Table "1" signifies that the specification is substantially met,

"0" that it is substantially unmet, ?" that there is some doubt as to

the classification.

Further discussion of the results is given in Section III,

(1): Copyright as Communication, L.B. Heilprin, June 1959
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II. Proposed Solutions to the Problem of

Reproduction of Copyright Material

for Non-profit Scientific and Educa-

tional Use

A. Solutions Based on a Chan e or Chan es in the Law

1. Do nothing 'laissez faire, nor fear of even more restric-

tions on copying if the law is changed and limits are

accurately "spelled out."

Pro: There is some substance (for instance, the way in

which the United Kingdom Copyright Act of 1956,

Sect7on 7 developed) to the fact that the law if

rewritten may become more restrictive than

ameliorative.

This alternative involves the least present effort.

Some satisfactory results are attainable at the

present time under 'llaissez faire."

Con: Does not face up to the main problem the solution

of which is being attempted.

The situation is probably going to become worse than

it is now.

Copyright infringement suit remains a threat.

2. Extend the Principle of "Pair Use" to Statutory Law. Fair

use is recognized by the courts. It is tacitly assumed

that the principle applies to nonprofit single copies of

copyrighted works. This point has not been directly

tested. The principle may not apply to copying of an

entire work.

Pro: Statutory recognition of this principle would solve

one problem - the right to make single copies - which

now worries many who need to make copies for non-

profit purposes. It would relieve conscientious

librarians as to the .oropriety of supplying single

copies, and should enable scientists and educators

to work more effectively at individual tasks.

Con: The concept of fair use probably could not go beyond

single copies. Therefore it would not solve the



nroble of large scale, multi -)le copying for research

or educational undertakings. Examples of problems

which would not be soled are the making of groups

of reprints which cut across a large field or

several fields, as well as all systems depending

on multi nle copying of the item stored.

Recognition of this principle does not solve the

main economic reason for scientific copyrighting -

need for support of scientific publications. No

alternative royalty or revenue is provided the

scientific publisher or author.

3. qtatu-LayIngofIcientif_c and Educational
Copyrighted Works

Statutory licensing is at present recognized in the

recording of copyrighted music only. If a musical work

is copyrighted it may not be reproduced without permis-

sion. But, if permission is given to anyone to make a

recording, anyone else may make a recording upon payment

of a fee set by law. Extension of this principle to

copyrighted scientific and educational works could have

two forms, a ;'strong" form and a "weak" form.

Weak: Copyrighted scientific or educational work cannot

be reproduced without nermission. But, if per-

mission is given to anyone to copy, anyc,ne else

may reproduce the work for scientific or educa-

tional purposes upon payment of a royalty, set by

law, to the copyright owner.

Pro: Such a law would permit single and multiple copying.

It would provide royalties to publishers of scien-

tific and educational publications.

Con: It is not practically feasible to distingUish what

material is scientific or educational from other

copyrighted material. This would require indivi-

dual examination and lvossibly close study of each

copyrighted work to determine whether it is

scientific or not, educational or not. Also, the

law would probably give rise to much litigation,

and need for definitions which in many cases would

be borderline and difficult.



The provision is against U.S. tradition in that it

reduces constitutional rights to property. It

deprives the owner of control over who may copy

his work and in what form; and amounts to taking

pronerty now vested in the owner, by eminent domain.

Fixing the rate of remuneration in a manner satis-

factory to all owners might be difficult.

Since the stltute would fix the rate of remunera-

tion, there might be created an inflexible

situation hard to rectify later.

There might be some question whether the principle

would be applicable to foreign Dublications entitled

to nvotection in the U.S. under the UCC.

There would still be needed a mechanism for collect-

ing royalties and for distributing them. Without

such a mechanism there would still be (a) dis-

couragent from copying because of the time and

e2fort required for payment, and of the need to

be sure that permission had been given at least

once, and (b) a tendency to disregard the payment

of royalties not because of dishonesty but because

of the time and effort needed for contacting the

copyright owner.

Strong: If any scientific or educational work is copy-

righted anyone may reproduce it for scientific or

educational purposes upon payment of a royalty at

a legally fixed rate to the copyright owner.

Pro: The same as for the "weak" form.

The strong form removes the need to determine that

the right to copy has already been granted once.

There would be greater simplicity in carrying out

projects which are based upon copying, since all

material covered by U.S. copyrights in science

and education would be uniformly accessible for

copying.

Con: The same as in the "weak" form.

The deprivation of pronerty rights would be more

absolute, since in the "weak" form the owner could

3



still exercise some control if he denied everyone

the right to copy.

4. Enact a New Provision in the Coming Revision of the U.S.

Copyright Lai for the Needs of Science and

Education. Specifically: oermit unlimited multiple

copying of cop-righted scientific or educational works

for nonprofit scientific or educational EarEastst.

Pro: Such a provision would protect communication in

science and education made via domestic copyrights.

The simplicity of the law would stimulate needed

copying, and provide the most immediate measure for

relieving the copyright problem of communication in

science and education.

Since copying would be fre as long as it was per-

formed for nonprofit scientific or educational

purposes, there would be no need for a mechanism

for collection and distribution of royalties.

Con: Unless the law were to provide for unlimited free

copying of all copyrighted works, provided only the

purpose were nonprofit scientific or educational,

there would be need to distinguish the nature of

the material, in addition to the purpose for which

copying was performed. This is the same objection

as that to statutory licensing: it is not practical

to distinguish between scientific and non-scientific,

educational and non-educational copyrighted works.

If, on the other hand, the law were to permit free

copying of all copyrighted works, providing the

purpose were nonprofit, educational or scientific,

this would weaken the purpose of the copyright law

and reduce the incentive to copyright not only in

the sciences, but in the arts. Even if a line

could be drawn, e.g., between use for educational

purposes (for instance, self-education) and use for

purely recreational purposes, such a line could

hardly be drawn without much litigation.

This provision would deny the publisher or owner

any remuneration for this type of use. It would
provide no support of scientific publications and

would nullify the chief economic reason for copy-
right protection of scientific publications.

4



The effect might go further: free copying might so

reduce the income of scientific and educational pub-

as to diminish or eliminate their contribu-

tions to scientific and educational communication.

The sane question raised under Statutory Licensing

as to whether this could apply to foreigil publica-

tions under UCC, arises Ilere even more strongly.

This provision would probably meet legislative op-

position because of the serious implications for

hitherto protected intellectual properties.

Even if it were finally accepted, this solution

would probably take a long time to consummate.

B. Administrative Solutions

1.' Voluntary Agreement Among Copiers and Coo' right Holders,
Like the 'Law Merchant to Permitlinal222pies for
Nonprofit Scientific or Educational Use.

Pro: A voluntary agreement might be readily accepted by

Publishers and might become accepted on a world-
wide basis. In fact, some agreements of this nature
have been formed. Examples: the "Gentlemen's

Agreement" of 1935 in the U.S.; and the "Pair Copy-

ing Declaration" in Great Britain.

Among ethical users such an agreement would probably
be well observed.

An agreement is flexible enough for adjustment.

A voluntary, informal agreement would take less

trouble to set up and less time, than would a more
formal arrangement among leading copying institu-
tions and publishers.

Con: Such an agreement might not include all publishers,

so that copyright infringement suit remains a threat.

Does not solve the problem of large-scale multiple

copying.

Does not contribute economically to the support of

scientific or educational publications.
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2. Agreement on a Contract Basis Between U.S. Publishing

Industry and Groups of Users, to Permit a Limited Number

of Multiple Copies, and Payment of R2yalties (Modeled on

German Contract).

Pro: Permits multiple copying to signatories.

Pays royalties to publishers and authors.

Involves short term (Germany - 3 years) for copyrights.

Annual settlement and paying in advance reduces

accounting.

Con: Unless open to all, is not sufficiently inclusive of

users. Should include all parties interested, e.g.,

individual scientists, educators, as well as all

scientific and educational institutions.

Not sufficiently inclusive of publishers, and danger

of co,)yright infringement suit remains.

3. Nonorofit, Privatelk Operated Clearing House for Granting

Paid Permissions to Cony Cowrighted Scientific or Educa-

tional iJorks for Nonprofit, Scientific or Educational

Purposes, on a Large Scale. and for Administering a Paid

Method of Similar Copying on a Small Scale.

(a) Statutory System. (Everything that is copyrighted in

designated classes is in the system.) This is the

same as 13 (Statutory Licensing) with added clearing

house. Pro and Con are the same, except that this

would provide a mechanism for collecting and distri-

buting the royalties. Thus the system with statutory

licensing and a voluntary clearing house would be an

improvement over statutory licensing only.

(h) Voluntary System. (Copyright owners, mainly scien-

tific and educational publishers, participate by

mutual consent.)

Pro: Permits both large scale multiplication and small

scale by all types of users, individuals, teams or

institutions.

Supports scientific publication.

Retains private control over copying of copyrighted

6



scientific and educational works for other than

nonprofit purposes, e.g., control over non-ethical

use.

Voluntary agreement on a scale of royalties has

greater flexibility than a scale provided by law.

Permits publishers to make trial of system without

irrevocable decision.

Foreign publishers could participate or not, as they

elected, without affecting the JCC.

The entire operation would be conducted under exist-

ing or revised copyright laws and would require no

special treatment of any copyright owner under U.S.

law.

Con: A voluntary system would not guarantee participation

by all publishers. The utility of the system would

depend upon success in enlisting a large majority of

publishers of scientific and educational works.

Getting voluntary participations from scientific and

educational publishers would be a large operation.

Administering a clearing house would be a large

operation.

4. Ad Hoc Solutions for Publishers

A number of arrangements could be worked out by the pub-

lishers themselves to supply promptly all copies ordered,

in return for remuneration. Examples:

(a) Publisher supplies photocopies and/or reprints on demand.

(b) Publisher licenses duplication of his copyrighted works

by:

(1) Libraries and commercial copicrs.

(2) Subscribers.

Pro: All such arrangements operate under the law and

require no change.

All have the flexibility of private enterprises.

7



Con: All such enterprises lack the generality of a national

solution. Science and education are of national con-

cern, and the Copyright Law is of national scope.

Other things being equal, the most satisfactory
c,-.11111-inn is e!: 64.1t+ ret.ci-- evelne%inn1 nmi-tivIn r.7:1-1-. mll
..........a....A. a..., ..,A. N.A..- .......,... y....,,,_ ,,%-....,,..) v...64. ........

interested groups participating.

If the publishers were to institute a separate,

large scale private organization for collection of

royalties and for dissemination 'of copies of copy-

righted works, this would ainroach solution. II 3,

with the exception that it might not be nonprofit

as to administration costs. Even if it were con-

ducted as a nonprofit organization, however, because

of the public interest in the relation of copyright

to science and education it is probable that an

institution conducted by nublishers only would not

solve the problem as well as one conducted under

the sponsorship of all interested groups.
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DESIRABLE averr.---**--*

SOLUTIONS '`
triort

Tme
Before

Startin,

Practicall

--f-5

Initiate

'Practical

to

Admiflqs-

ter

Practical

to

Alter.

A Changes in the Law

(1) Do Nothing 1 1 1 1

yz) Fair' Use - Statutory 0
P

(3) Statutory Licensing

Weak 0 C 0
0J

.-...--..-.-.............%........-....0.. u......m.0.0a.s....
Strong 0 0 0 0

(4) Statutory Free Copying

Science and Education

(a) All copyrighted

works 0 1 1 0

Science and educa-

tion only 0 1 0 0

..

B Administrative Solutions

(1) Voluntary Agreement
-

,
J.

---S1_9IlleC22LL...
(2) Contract Agreement

Multiple Copies 1 1 1
,
J....

(3) Nonprofit Clearing,

House
A

(a) Statutory 0 0 0? 0

(b) Voluntary 1 1
1
.,.

(4) Ad Hoc Solutions

Publishers 1 1 1 1

Table 1-b: Specification Analysis of Proposed Solutions

*1: Condition substantially met 0: Condition not substantially met

?: Doubtful

** 241 solutions: Copying is for nonprofit scientific or

educational purposes.



III. The Optimum Solution?

If the important specifications for a solution to the problem of

copyright and scientific communication have been included, then we may

draw certain conclusions from Table 1. In the first place, there is

no change in the copyright law which, without other measures, would
remedy the situation. The closest approach is statutory recognition
of "fair use." This measure would still leave two important problems
unsolved: multiple copies, and support of scientific and educational
publication. On the other hand, it may appear desirable to CICP to
endorse statutory fair use. This should strengthen any other measures
taken, without interfering with their effectiveness.

For an effective solution it appears that we must look to some
administrative measure or measures . We can rule out voluntary agree-
ment, as it fails to meet several off_ the principal specifications.

Contract agreement and ad hoc publishers' solutions appear to have
identical specification patterns. There is much to recommend them.
The weakest points of botl- are that not all of the important publishers

may join in the operation, and that consequently (1) there remains the

threat of infringment suit, and (2) the solutions are open to criticism
that they are not truly general, as any solutions must be which under-
lie the welfare of science and education. But they do represent appar-

ently workable solutions, and deserve further study.

We may rule out the nonprofit clearing house with statutory licens-

ing for a number of reasons, most of which are the same as those for
statutory licensing (I-3) This leaves the nonprofit clearing house
with voluntary membership. As shown by the score, this solution has

the highest number of specifications met, all except the removal of

threat of infringement suit. As stated in Section II, the success of

the agent-clearing house solution wou] d depend on how many publishers

(and possibly individual authors) of scientific and educational works
join in it. If the majo. ity were to join then many others. would prob-

ably also join for purely economic reasons: they would have nothing to

lose by so doing, and would have the opportunity to share in the
royalties. in the same way, the larger the fraction of publishers and

authors which participate, the smaller the threat of infringement suit.

Thus the success of the clearing house solution resembles an "all or

none" process. If the number of participants is above a certain

threshold, the process does not take place. One of the estimates to

be made is this threshold fraction of publishers in science and educa-

tion, which would assure success with high probability.

The clearing house solution is one for which there are precedents,

and which is within the capabilities of the data-processing industry.

It is a bold, massive solution requiring both the large-scale techniques

2



at which Americans
are adept, and the voluntary concerted action ofprivate groups for which Americans are equally noted. An institutionof the kind contemplated would have a special status. For it wouldsupport the constitutional principle of disclosure of intellectualworks, the creative efforts of scientists and teachers, and their

communications.

The question arises: is this the optimum solution? Or is itpossible to incorporate features which may be found elsewhere, includ-ing the other solutions discussed here, to produce a solution betterthan any yet proposed? In the belief that the latter might prove tobe the case, your study group decided to carry on in parallel with the
analytic work of the study group some synthetic work looking toward theearliest possible solution of the problem. If possible a draft was tobe prepared in time to lay it before the CICP members at the 1960meeting. Accordingly cne of the study group members doubly qualifiedby knowledge of the problem and of the law was asked to initiate such
a synthesis by heading

a subcommittee to draft it. This was carriedout. The draft follows immediately after these Addenda.
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ADDENDA

The following notes are added at the time of reprinting the above,
to bring the CICP members up to date on major developments in our field
of interest, and to request their participation (in one case) by read-
ing and commenting on :Inc. of the enclosures.

1. The draft referred to above (and appended) is a separate,
Preliminary investigation made for the Study Group, in furtherance of
the ideas advanced in ref. 1, p. 6, and in the annual report. This
draft study has aroused much interest on the part of individual members
of CICP, but CICP has not committed itself for or against manv of the
ideas contained therein. The author, a working member of the Study
Group, has presented many of the ;Host coLtroveisial of thc iGSUES vajsec
by the Study Group, narticillarly the legal aspects of establishing a
Copyright Clearing House. As part of CICP's effort to obtain informed
opinion on the feasibility or desirability of such a project, we ask you
to reread this work carefully and give us your analytical comments.
Bear in mind that the author was not asked to address himself so much
to the economic and organizational problems as to those of his greatest
competence, namely, the legal problems. Please communicate with the
Committee by sending your comments to Dr. Howard A. Meyerhoff, President,
Committee to Investigate Copyright Problems Affecting Communication in
Science and Education, and Executive Director, Scientific Manpower Com-
miscion, 1507 N Street, N.W., Washington 5, D.C.

2. The Joint Libraries Committee on Fair Use in Photocopying Report
on Single Copies has been issued. This committee, also called the
Preehafer Committee, endorsed the principle that it be library policy
to fill an order for a single photocopy of any published work or any part
thereof." The full text can be found in: Special Libraries 52, No. 5,Nay -June, 1961, pages 251-5. See comment following 3, belag.

3. The U.S. Copyright Office has, in its Copyright Law Revision
of July, 1961, proposed a revision to the Copyright Statute which spe-
cifically recognizes the doctrine of "fair use." It would permit "a
library to make a single photocopy of material in its collections foruse in research,"--subject

to certain restrictions. Specifically, the
recommendation made is,

The statute should permit a library, whose collections are
available to the public without charge, to supply a single photo-
copy of material in its collections to any applicant under the
following conditions:

(a) A single photocopy of one article in any issue of a
periodical, or of a reasonable part of any other publication,
may be supplied when the applicant states in writing that he
needs and will use such material solely for his own research.



(b) A single ohotocopy of an entire publication may be

supplied when the applicant also states in writing, and the

library is not otherwise informed, that a copy is not avail

able from the publisher.

(c) Where the work bears a copyright notice, the library

should be required to affix to the photocopy a warning that

the material appears to be copyrighted.

The full text can be found in Copyright Law Revision, Report of the

Register of Copyrights on the General Revision of the U.S. Copyright Law,

July 1961, printed for use of the House Committee on the Judiciary. See

pp. v and 25-26. See also a brief article by j. Donovon, in Publishert

Weekly, October 9, 1961, pp. 24-27. Special Libraries, November 1961,

contains several a-in:ides. 011 of them A Publisher Looks at Copyright,

by D. Dorward, comments favorably on the work of the CICP.

Comment: It should be noted that this recommendation by the Copyright

Office is more strict than that of the Freehafer Committee. The latter

would permit copying complete works, without written statements by the

applicant. There is at present a certain amount of debate as to whether

the Freehafer Committee has been too courageous, and has actually sub-

scribed to a greater invasion of proprietary rights than library interests

require. From the point of view of CICP's interest in solving a funda-

mental issue and jointly accomplishing two objectives, namely, to pre-

serve both the essence of the Copyright Law end the freedom of communica-

tion in science and scholarship, it is felt that progress has been made

but not enough. Neither recommendation attacks the central problem of

multiple copying. The late Arthur Fisher once remarked to the under-

signed that the single copy is not simply a special case of multiple

copies. He felt very strongly on this matter, his basis; being what he

referred to as the time-honored, inalienable right of scholars to make

their own copies of any work for purposes of research. The Copyright

Office recommendation follows this concept, But the CICP might ponder

this: is there a great economic difference between the making of many

single copies of a copyrighted work, over a length of time, and the

making of a set of multiple copies, equal in number, in a like period

of time? Is not the copyright owner equally deprived of compensation

in each case? If the answer is "yes," then we must settle the multiple

copy problem in order to reach a full and permanent solution.

4. The same Copyright Law Revision recommends elimination of

compulsory licensing for owners of copyrights on music. See the

Revision, p. vi.

Comment: Since music is the only field to which compulsory licensing

has been applied in the U.S. Copyright Statute, the recommendation re-

moves an important justification for consideration of compulsory

2
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licensing of multiple copies being incorporated in the Copyright

Statute is remote. This would leave the field clear for voluntary

enrollment in any projected Copyright Clearing House for scientific

and educational works. It is in line with the feeling expressed by

the majority of members of CICP at the last discussion, notably by

representatives of the publishers of scientific and educational works.

eft. ,

oLuuy uroup

L.B. Heiiprin
17 nnr.,
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Appendix B

Letter of Invitation to the Conference to

Investigate Copyright Problems

Affecting Communication of

EdirEitiona1 and Scientific

IlifoPmation

ca-%^ "1-.4r-tninrt :n.

April 9, 1959

Subject: Conference to Investigate Copyright Problems Affecting

Communication of Educational and Scientific Information

Dear : As a result of an informal meeting of an ad

hoc committee on copyright matters, it was concluded that there is

a present and serious need for a steering committee to consider' the

subject problem and to propose and attempt to implement its overall

solution. The following were present at this meeting:

Dr. Dwight Gray, Science Information Service, National

Science Foundation.

Mr. Horace Hart; Printing and PublishLng Industries

Division, Denartment of Commerce.

Mr, Robert W. Hampton, Patent Department, Eastman Kodak

Company.

Dr. L.B. Heilprin, Council on Library Resources Incorporated.

Miss Anne Jacks, Printing and Publishing Industries Division,

Department of Commerce.

Mr. Henry E. Jasper, Apparatus and Optical Division,

Eastman Kodak Company.

Mr. Gerald J. Sophar, The Microcard Corporation.

Accordingly, you or a designated representative are invited

to attend an all day conference on the above subject which will



be held at the Windsor Park Hotel, 2300 Connecticut Avenue, North-

west, Washington, D.C., on Tuesday, May 19, 1959, from 9:30 A.M.

to 4:30 P.M. For your information, a list of those invited to

participate is furnished as enclosure number 1.

The present copyright system presents an increasingly serious

problem because of the tremendous need for reproduction and

dissemination of scientific and educational information. The com-

munication of this information is unduly restricted under the over-

all copyright system.

Only yesterday, we were concerned with the right to make an

occasional copy of copyrightrid, scientific or research Material -kor

4nA4virlu.1

-1:avn mc4-11,-.Ao nr,r1 revy, r.mnid
Sm. 4 %. I %."..10 %AA 1/4.. 1/4.. 1/4 J. .4"

reproduction of printed and graphic material which make it easy and

desirable for the individual researcher to copy material when and

as he needs it. Now we stand on the threshold of automatic storage,

retrieval, and dissemination of information. Methods are already

available for inexpensive recompilation of articles, papers and

monographs. It is a well known fact today, that scientific infor-

mation is so fragmented and its sources so diversified, that it is

almost a physical impossibility, as well as an economic one, for

any group, unless richly endowed, to obtain the necessary permis-

sions to utilize the known copyrighted information as required

without building and financing a massive library.

New methods, inventions and techniques may solve many of the

physical and intellectual problems of handling and disseminating

information. The copyright system, as it now works in practice,

does not permit the unrestricted circulation of information. It

is felt that a more efficient way must be sought to administer the

system either through changes in the law or through some structure

which will permit the fullest utilization of the present law.

It is felt that the interests of our country can best be

served through the fullest interchange of scientific and educational

information. With this objective in mind, we are interested in

investigating how the free flow of information can be maintained

and advanced on an ethical, legal and efficient basis without de-

priving the copyright proprietor of his rights.

Dr. Howard A. Meyerhoff, Executive Director of the Scientific

Manpower Commissjon, has agreed to be the moderator for this meet-

ing. A tentative agenda is furnished as enclosure number 2. Time

has been allowed for presentation of various viewpoints.

ii



An early reply as to whether or not your organization will be
represented at this meeting would be appreciated. For your con-
venience, a reply form is furnished as enclosure number 3. A
luncheon will be served at a cost of $3.00 per person attending
the conference.

The informal group calling this conference sincerely hopes
that you will recognize the importance of the subject problem and
that your organization will participate.

Sincerely,

iii



Appendix B

Letter of Invitation to the Conference to

investigate Copyright Problems

Affectira Communication of

Educational dnd Scentific

Information

Washington, D.C.

April 9, 1959

Subject: Conference to Investigate Copyright Problems Affecting

Communication of Educational and Scientific Information

Dear _: As a result of an informal meeting of an ad

hoc committee on copyright matters, it was concluded that there is

a present and serious need for a steering committee to consider the

subject problem and to propose and attempt to implement its overall

solution. The following were present at this meeting:

Dr. Dwight Gray, Science Information Service, National

Science Foundation.

Mr. Horace Hart:printing and Publishing Industries

Division, Department of Commerce.

Mr. Robert W. Hampton, Patent Department, Eastman Kodak

Company.

Dr. L.B. Heilprin, Council on Library Resources Incorporated.

Miss Anne Jacks, Printing and Publishing Industries Division,

Department of Commerce.

Mr. Henry E. Jas der, Apparatus and Optical Division,

Eastman Kodak Company.

Mr. Gerald J. Sophar, The Microcard Corporation.

Accordingly, you or a designated representative are invited

to attend an all day conference on the above subject which will



be held at the Windsor Park Hotel, 2300 Connecticut Avenue, North-
west, Washington, D.C., on Tuesday, Hay 19, 1959, from 9:30 A.M.
to 4:30 P,M. For your information, a list of those invited to
participate is furnished as enclosure number 1.

The plpFlpnt copyright- eystem presents an increasingly serious
problem because of the tremendous need for reproduction and
dissemination of scientific and educational information. The com-
munication of this information is unduly restricted under the over-
all copyright system.

Only yesterday, we were concerned with the right to make an
occasional copy of copyrighted, scien-criic e,r rese=arch material for
individual research.

Today we have efficient methods and techniques for rapid
reproduction of printed and graphic material which make it easy and
desirable for the individual researcher to copy material' when and
as he needs it. Now we stand on the threshold of automatic storage,
retrieval, and dissemination of information. Methods are already
available for inexpensive recompilation of articles, papers and
monographs. It is a well known fact today, that scientific infor-
mation is so fragmented and its sources so diversified, that it is
almost a phys :.cal impossibility, as well as an economic one, for
any group, unless richly endowed, to obtain the necessary permis-
sions to utilize the known copyrighted information as required
without building and financing a massive library.

New methods, inventions and techniques may solve many of the
physical and intellectual problems of handling and disseminating
information. The copyright system, as it now works in practice,
does not permit the unrestricted circulation of information. It
is felt that a more efficient way must be sought to administer the
system either through changes in the law or through some structure
which will permit the fullest utilization of the present law.

It is felt that the interests of our country can best be
served through the fullest interchange of scientific and educational
information. With this objective in mind, we are interested in
investigating how the free flow of information can be maintained
and advanced on an ethical, legal and efficient basis without de-
priving the copyright proprietor of his rights.

Dr. Howard A. Meyerhoff, Executive Director of the Scientific
Manpower Commission, has agreed to be the moderator for this meet-
ing. A tentative agenda is furnished as enclosure number 2. Time
has been allowed for presentation of various viewpoints.

ii



,

An early reply as to whether or not your organization will berepresented at this meeting would be appreciated. For your con-venience, a reply form is furnished as enclosure number 3 A
luncheon will be served at a cost of $3.00 per person attending
the conference.

The informal group calling this conference sincerely hopesthat you will recoanize the importance of the subject problem andthat your organization will partioiDatc.

iii



Befer,

TneCommittee on the Judiciary

Housc of Representatives

Sebccmmittee No. 5

Statement b\Y the Committee to Investigate Cowri ht Problems
Affecting Communicatjon in 3cience and Education ,CICP) ,

on H,R. 4347

Oy ne,,e is Howard A, Meysrof2. I an President of the Committee
to Investigate Copyri9ht Problems Affecting Communication in Science
and Education, and Chairman cf the Board of Directors. CICP is a
non-profit corporation incorporated in the District of Columbia. It
was formd by a group of persons interested in solving, before it
became too severe, the problem of reconciling the copyright prin-
ciple with growing use of the new copying and processing techniques.
This problem and its possible solutions was discussed by CICP as
early as 1958. What we have to say now also applies to the future
rather than to the ileesent.--we are looking ahead, perhaps to the
next twenty five years. Because our recommendations depend closely
on this view as presented in the statement, they are summarized
after rather than before it

Joined with me in this presentation are my fellow directors
and of of CICP: Alexander A. Baptie, Laurence B. Heilprin
and Gerald J. Sophar,*

...."1111=1.40.11111......1,1111e ea&

*Alexander A. Baptie, Vice President, Microcard Corporation,
t !est Salem, Wisconsin; Director, CICP

Laurence B. Heilprin, Staff Physicist, Council on Library Resources,
Washington, D.C.; Direet=, and Chairman, CICP Study Group

Howard A. Mt!yerhoff, Chairman, Department of Geology, University of
Pennsylvania, Philadelphia, Pa.; Director, and President,
CICP

Gerald J. Sophar, Vice President, Jonker Business Machines,
Gaithersburg, Maryland; rirector, and Secretary-Treasurer, CICP

Walter J. Derenberg, Professor of Law, New York University School
of Law.



You are familiar with Benjamin Franklin's remark to the
riembers of the Continental Congress at the signing of the Declara-
tion of Independence: We must all hang together, or assuredly,
we will all hang separately

That is our message today. Gentlemen, if we don't hang
together in support of the copyright principle, assuredly it will
be weakened, and much of our separate interests will go with it.
If we can't overcome our narrow parochialisms and unite, we will
not only not get what any of us wants, but cnni-ributc L1 Le down-

fall of an institution eszi-ILial to the American way of life.

Let us now see how those concerned with copyright form interest
groups which differ widely on many points. We will then show how
these views can be reduced to essentially two, which cannot be re-
conciled unless they broaden their viewpoints

1. The Copyright Interest Groups

One of these groups looks at copyright from the viewpoint of
publishers for profit. They and many related industries have
developed almost solely because of the protection of "intellectual
property" by the Copyright Statute. They are doing well and do not
want change. Their interest is to protect protection.

Another interest group are authors who write for money.
Their views tend to coincide with those of publishers. If they
did not have copyright protection against infringement, selling
their intellecttlal produce (as shown in copyright history) would
be as unprofitable as carrying a pig to market through a country-
side of starved bandits.

A third interest group are scholarly and scientific authors.
In general they are not paid, and not particularly interested in
copyrighting. But they are interested in communicating. In fact,
they would like their articles copied, and some even urge their
publishers not to copyright. More specifically, they stand for
freedom of communication in the sense of not copyrighting articles,
as long as they are copying the papers of others or encouraging
others to copy their own. However, when they use duplicated
material to write a textbook, this view is reversed. They feel
that to allow chapters in these books to be mimeographed by enter-
prising youngsters and sold to the class at small or no profit--
is unethical. "It hits us right in the royalty check!" they cry,
and join the textbook publishers in invoking the copyright principle.



A fourth group are the publishers of scientific and scholarly
periodicals. They also are not too interested in copyrighting
their publications, but most of them say they must do so in order
to maintain the circulation of their journals. This last is rather
halfhearted, as they do not take the threat of reduced circulation
seriously, trusting that if it should materialize they can charge
their subscribers more or obtain a subsidy in the "public interest."

Another group with parochial views are the educators. Educa-
tion, they say, is our most important national occupation. There-
fore, while there is something to what the author-for-pay and the
textbook publisher say about "drying up the sources," still,
communication and dissemination of ideas with ever freer access
are so much more important that the educator should not be hampered
in discharging this function. He should be able to make a royalty-
free copy or copies if and when they are needed; and even have much
free use of educational TV and other audiovisual media. In general,
the educators tend not to discriminate between free physical access
and free economic access.

The librarians as a group
Granted, they say, were it not
are their stock in trade would

assert that they are in the middle.
for copyright many good works which
not exist. But their chief clien-

tele are readers who occasionally or often need single copies of
documents, single uses of audiovisual material. A single copy,
they argue, is all they ever need. It does nobody harm and has
been traditionally allowed the student or scho:.ar patiently copy-
ing by long-hand. 4hy not now, by rapid mechanized met'iods? They
even go so far as to say that if a whole book is not in print they
should be able to make a single copy for a client, in the "public
interest."

The makers of film, photographic materials and reproduction
equipment are not greatly concerned whether copies are royalty-
free or not. Their main interest is in the number and cost of the
copies apart from the royalty. Like the scientists who do not write
for pay, they support greater freedom of communication, since this
leads to wide.:' use of their materials and equipment.

Another interest group are commercial makers of audiovisual
pi oducts such as television films used in the educational process.
They feel that use of such products should be protected like other
copyrighted works, Closely related to them are the makers of com-
puter programs also for sale to education. They feel that use of
these programs should be protected.
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On the other hand, manufacturers of computers, which can
swallow great masses of copyrighted materials and digest and regur-
gitate them in new configurations, are worried lest these trans-
formations be construed as "copies" and their use an infringement.
For if so, they warn it would mean really serious obstruction Lo
scientific and educational advance. Like the scientists who do
not write for pay and the makers of graphic equipment and mater-
ials they stand for greater freedom of communication, since this
leads to wider use of their equipment.

While there are otMr groups with special interests in copy-
right, we mention only one more--the "general public." What is
their interest in copyright? In the main they are neither aware
of its advantages, nor feel constrained by it. Like the law and
medicine and politics--copyright does not ordinarily touch their
lives. Nevertheless, in the long run the general public will be
the heaviest loser if copyright is weakened.

Summarizing the various interest group views, we may say that
each is one of more or less enlightened self interest. Our task
in this paper is to increase the enlightenment with ultimate bene-
fit to the self interest.

2. The Two Basic "Factions.n Analogy

If we sort out these various parochial attitudes and interests,
we find that they can be roughly divided into two groups: that of
the goose which lays the golden eggs, and her assistants; and that
of the consumers of the eggs, and their friends and assistants.
Since these are intellectual eggs they are, of course, intellec-
tually and spiritually edible. Those who produce the golden eggs
of intellectual creativity want protection and encouragement to
lay. Those who are nourished by the intellectual feast want free-
dom to consume. While some consumers recognize that productive
geese must be fed and tended, most are aware only of the eggs--and
only after these are so accessible as to seem free--i.e., in the
public domain. Users in small quantities often tend to confuse
free physical access with free economic access. Once the proto-
type egg is laid, they may rationalize, what unfairness is there
in making a little more use of it, say, by making a personal copy?
True, the Copyright Statute requires permission to copy--but is it
necessary or even possible to ask each time if one needs only a
single copy? Obtaining permission for a few copies, under todayls
conditions of diffuse organization, great speed and fast competition
is no longer practically feasible. The enormous amount of trouble
and time needed to get permission far more than offsets any slight
economic loss to the copyright owner. Besides, there is not
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necessarily any economic harm. Who can measure so small an amount
as the economic effect of one additional copy?

But the goosewho in reality is nobody's goosehas learned
statistics. She 'replies: it may be that the loss to me of a
7royalty on a single copy is quite small--pennies compared with the
dollars it would cost :Lou to get permission for access to my work.
But that is the point of what is going wrong. I am paid by the
total. One and one and one and one- is becoming more of the total.
In future it will make a bigger and bigger difference to me who-the-1r
my egg is duplicated one-at-a-time, or in an edition, if I am not
paid for one-at-a-time copies. I can see my income shrinking- -

simply because there is no way to paybecause it costs you more to
pay for permission to pay me than to pay me.

Before we go further with &is discussion, let us introduce a
simple analogy from physics. You are familiar with the experiment
of hanging a weight co a spring qhich is fastened to a support.
If you pull dot the weight: and let go, the weight oscillates up
and down as the spring is alternately stretched and compressed.
The energy in the compressed spring passes into that of the motion
of the weight, and back into the spring, and so on. This exchange
of energy between weight and spring keeps up until friction brings
it to a stop. However, if you pull the weight down again at just
the right time (i.e., add just a little energy each cycle, to over-
come friction) it will keep on going and like the pendulum in a
clock, will keep time.

The mint I wish to make is that this simplest of all oscil-
lators is a going "dynamic" system only as a whole. The cycle does
not depend only on the spring, nor only on the weight, but on the
spring-and-weight. The spring must not be too stiff for the weight,
the weight not too heavy or light for the spring. Only when spring
stiffness and weight are "matched" does the system oscillate. And
so it is with the dynamic system consisting of the goose that lays
the intellectual eggs that largely underlie our national creativity,
and those who consume them. It is impossible to maintain the
creativity cycle if we consider only the producers, or only the
consumers. The dynamics according to which this country operates--
the "free enterprise" system--requires that both parts be matched
to each other. The energy of the producer is his effort in creat-
ing and disseminating ideas. This intellectual creativity is
transformed mentally -- analogously to the way food is transformed
into chemical energy--into the productivity of the users. The
users then feed back to the producers part of their product in
the for of royalties for use of the ideas, and the cycle is
completed.
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The above f.s, or course, an oversimplificatiorl. But it is
exact insofar as the inseparability of the carts is concerned. It
is clear that neither can of ford to neglect care for the other.
Thus consumers who only make use of the ideas of others and
thoughtlessly fail to replenish the creativity cycle by paying
for them in some way will slow down or stop its dynamic action.
Likavism, if taa goose c.nd attendants try hold on to their
control by the economics or: scarcity--and limit egg-laying, or
impede wides2Yead dissemination and consumption--they also will
slow down or stop the action.

Let us now resume our examination of the goose's changed
position, as it has developed through the advent of new copying
and communication techniques . Until recently the goose iflsured
her return on the eggs by the economics of scarcity. Pro.:ected by
the Copyright Statute, she controlled the number of eggs Laid, and
largely, how they were consumed. The Statute was effective not
only because it was the laa, but because it; was possible to cont.c:)1
production. aoday, however, the goose no longer has as tight a
monopoly of the supply. There exist many new ways of "multiplying':
an egg, once laid. Particularly in tha fields of graphic art and
printed works the user can, if he wishes, amplify the number of
replicas to suit himself, and not cormult the goose. The law is
still the same, but there is less and less chance that an infringe
ment can be detected. It would take a very large increase in
Federal expense to maintain the same degree of control as in the
past. Thus the user is in a new and potentially much str- .er
position. He may not and so far has not chosen to exerci. his
new power to its fullest extent. The areas where he has chosen t:-)
do so are the most highly competitive: industrial production,
research leading to new industrial or military products; any sit-
uation where there is strong economic, political or other incentive.
And so far the consumer has limited himself to types of copying
which are less evident infringements on the economic position of
the goose. The goose is still fat, and, as the consumers like to
point out, among publishers it is still true that the goose hangs
high. But some geese are aware of their growing vulnerability to
being plucked. Those who are squawking the loudest are the ones
that lay very expensive eggs, very slowly, and who find out that
from one of these the consumer can make many others. For example:
publishers of maps, encyclopedia articles, business advice and
reports.

In summary of this situation we may say that the two main
factions in copyright are the producers and the consumers; that
the position of the producers has been weakened relative to that
of the consumers for the short term, i.e., there is less and less
probability of a physical way that any law against infringement can
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be effectively enforced; but that for the long term the essential

need of the consumer to preserve the goose that lays the golden

intellectual eggs is the same as it was; and the only hope for

preserving the dynamic balance and still maintain "free enterprise"

is to restore the equality of the two parts of the creativity

3. A Proposed Solution

We are now on the threshold of enacting a :revised Copyright

Statute. Nevertheless, if the above ,nalysis is corre,:.t, there is

less and :Less probability of achieving by means of a 7,aw, the re-

stoation of a situation which essentially is economi:;. The law

can create the "intellectual property" and can state that thc:

author or his assigns has time-limited exclusive right to cont-r.ol

it. But no law can control the economics of supply and dememd,

unless the power so legislating backs up the law with adequEtte
police. And it is precisely here that the new methods of communi-

cation have precluded such action by enormously broadening The

number of consumers and their access to multiplying equipment.

The new "reprographic" equipments resemble more and more dc-it-
youself printing presses, It is possible for a small office to

set up and reproduce in black and white or in color, not one, nor

a few carbon copies, but thousands of copies per hour. The per-
fection of TV and scanning have made facsimile transmission easy

and have introduced the possibility of unlimited further multipli-

cation at a distance. This is by no weans all. For example, the

coming high-density reproduction of images, with 100:1, 200:1 and

higher reduction ratios, makes it potentially possible to send

thousands of pages on one post-card size film, and set up whole

libraries for the cost of the film copies and the postage. Thus

dissemination by copying of the printed page will be reduced from
a few pennies per page to a few hundredths or a few thousandths

of a penny per page. Can the goose hope to hold her own in such a

disadvantageous struggle?

The contention which I wish to advance is that, if the narrow
views of the consumer and of the producer are allowed to prevail,

nothing will prevent the eventual extinction of the goose. We have
Passed from an economics of scarcity as the means of economic

balance to an economics of superabundance in which, without some

remedy, there will be no control by the goose except not to lay.
But this is control, and as a nation we don't want it. Let me use
stronger language: as a nation we would no longer be in the

scientific, technical and artistic forefront, were this allowu?sci

to occur.



We have seen that there is less and less probability of an

effective legal remedy, unless it is accompanied by greater and

greater expenditure for enforcement against infringement. Is

this the correct direction to take? Should we be willing to pay

a higher and higher price for policing a system which is quite

essential to our well being, but which until now has required very

little enforcement beyond the previously adverse economics of the

cost of making copies? Since the cost of copying has gone down

and the cost of enforcing the law has or will go up, this kind of

solution seems headed toward eventual impracticality.

What then remains? There is no easy way, but there is one

wlth :h is relatively easier than the others. This is to educate
outtselves. We must educate ourselves in two ways. In general we

n1ust show the consumer that our national cycle of creativity de-

?ends not only on the more obvious use of ideas, but on the less

obvious i2eplenishment of the source of ideas. We as a people must

come to recognize that it is our own enlightened

selfish interest to look out for both parts of tne creativity

cycle, and we must as a people wiJ.h to comply. Not because we have

to, but because, with a higher sense of :?esponsibility we can see

that unless we do our nation will suffer, and each of us with it.

In a more narrow sense we must educate ourselves to the fact

that the change in the balance of economics brought about by more

rapid, easier, cheaper ways to copy and use, can be restored if

we can supply something now missing: a rapid, easy, cheap way for

the consumer to pay the copyright owner for permission to use or

copy. The:method of Da ment of royalties has not kept pace wi

the method of use of the co rrighted material. The methods of

copying are new, the methods of payment are old. This is the crux

of the economic impasse, for we can realistically count on the

voluntary payment for use by the majority of users, if there is

an easy way to do so. So the program of education has two objec-

tives: to recognize national self interest in maintaining the

creativity cycle, and to develop the engineering or systems analy-

sis of a way to restore the economic flow back to the producer,

assuming the first objective is accepted.

4. The "Clearing House for Copyright" Solution

Having got this far I will merely mention that this middle

way has been under quiet study for some time. Many have already

cast aside, at least temporarily, their parochial interests and

views, and by a really enlightened effort, tried to look at the

whole cycle, not just at the part which concerns them. No doubt

the effort made by the small group called the CICP is not alone
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in this. At any rate the CICP has, since 1958, been trying to look
at the whole problem. It has looked at all of the suggested solu-
tions, and has evolved a set of specifications for any solution,
which should restore the balance. What these specifications are
has been

9-
published and you may find them in the appended refer-

-,
en Tces.-,- ne general consensus of this group is that the solu-
tion most likely to succeed is that a Clearing House for
Copyright (CHC) . In its simplest form ti.ojs is a switching system.
See Figure 1. (We changed the initials C7H to CHC, for obvious
reasons.) Figure 1 is reproduced from a paper which appeared in
1963, entitled "Working Paper on the Feasibility of a Copyright
Clearing House.3 I quote from this pap,:

Figure 4 (figure I here) is a schematic diagram showing

many copying services, and many loublis'ners, related by

a copyright clearing house. The CRC acts as a switching
device, passing rights to make copies to all CS subscribers
in the CHC system, and passinc royalties to all'. subscribing

publishers in the system. In both cases participation is
voluntary, an(2, regulated by some s.L.,ndard contract. The
payments by the set of CS exceed the payments to the set of
Publishers by some agreed amount, which amount maintains
the switching action. The result is presumably an increase
in numbers of copies and increased communication in science,
education and other fields; and an increase in revenue of
publishers. Since the revenue is largely (but not exclu-
sively) in addition to what the publishers receive for
their publications, it is presumably a means of increasing
both communication among users of the publications, and

revenue to publishers of the publications. Properly
designed, the CHC should act as a switch which supports
science by increasing the volume of communication, and
which supports science by increasing the return on the
intellectual property which the messages represent. The
feasibility study is to determine how such a switching
system, now lacking in our national economy, can operate
lawfully under the Copyright Statute, and function eco-
nomically, rapidly and effectively.

There are a large number of details which are at present under
investigation. The proposed contracts would grant immunity from
infringement suit, and ;:ermdssion to make unlimited multiples of
copies or uses, in return for royalties. The royalty rates would
be carefully adjusted. They should be low enough so as to not
constitute a burden on communication. Perhaps they should not
exceed ten percent of the cost per copy. They should be high
enough so that the publishers and owners whom they represent would
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derive real revenue from this form of publication or use; and so
that the CHC could maintain itself with a small fee. So far these
Problems do not appear insurmountable The most difficult single
problem in the CHC system is the determination of a sampling system
which will be fair to all publishers, big or little, and not so
expensive to use that it will take a large fraction of the collected
royalties. At present the CICP is raising funds for a design study
of this sampling system. The CICP Systems Committee has also
studied a simple stamp system for individual copiers, which might
be run by the CHC.

This method cf solving the copyright duplicating problem has
many virtues. The chief are: (1) it maintains the copyright prin-
ciple and sustains that part of the creativity cycle which depends
upon copyright; (2) it offers an economic switching device--a means
for copiers to pay a modest fee for the privilege of copying, and
enables them to copy by means of the new techniques, i.e., easily,
cheaply, rapidly and lawfully in unlimited amounts; (3) its exist-
ence would make unnecessary the appeal to disputed legal principles
such as "fair useji in photocopying, and the even more doubtful
equating of fair use with the making of single copies; (4) it is
74 eadily extendable to other media than graphic; (5) it is based on
voluntary adherence to contract, rather than on legal recourse. On
the other hand, since the operation will be under the Copyright
Statute, the CHC in no way reduces legal recourse in such cases as
are necessary,

There is little to be said against this solution. Possibly
the worst is that it depends upon the voluntary cooperation of
Publishers and copiers. A voluntary system, say the "hard-headed,"
will never work. "There will be too many exceptions." One answer
to that is that, in the first place, the present Copyright Statute
is also primarily designed for voluntary contract between user and
copyright owner. The thing which has broken down is not the volun-
tary nature of the contract, but the capability to make the contract
rapidly, so as to permit user to copy on short notice with his
modern means of doing so. The legal recourse against infringement
should not obscure the fact that each individual contract between
user and copyright owner was and is voluntarily entered upon.
What the new CHC would do is to make it feasible to pay a large
number of very small royalty payments--rapidly and easily.

Again it is said that the CHC will be too expensive to operate
and so cannot be self-sustaining. There may indeed be a fairly
high cost for setting up the system. But once in existence there
is evidence that it will pay for itself, perhaps easily. As to
initial costs of setting the system up, there are many enlightened
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persons and cornorations who may make it their business to see that
such an institution is not only set up but does not fail for wantof pump priming, once they are satisfied of its objectives. In any
case it may seem cheap in the long run if the alternative is a de-
cline in the

creativity-productivity cycle. Like democracy, it maybe inefficient and uneconomical, but :till the best solution.

In closing I would like to add that the CICP is not committed
to this solution, although it is associated with their name. In
fact the CICP welcomes suggestions, including other ways to solve
the main problem--to bring together the producer of copyrighted
works, and the consumer. So I conclude as I began: we must all
hang together or assuredly, we shell all hang separately. We must
renounce our parochial views on copyright if we are to preserve
its Constitutional function as a medns of promoting the Sciencesand the Arts, i.e., creativity.
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Recommendations for Le islation

The following recommendations are based on opinions as to

future conditions, as contrasted with present conditions, i.e.,

on estimates of the probable evolution of copying and dissemination

of copyrighted works within the next quarter century. The CICP
reC011uneridSthat:

1. The payment of moderate fees or royalties be recognized by

the Congress as a budget cost in research, development, education

and other productive uses of copyrighted materials; this cost be-

ing recognized in order to maintain a free enterprise system in

which the copyright principle has become essential to the advance
of science and the arts.

2. In revising the Copyright Statute the Congress introduce

no measure which would prolong or aggravate the present short term

technical and economic advantage (as described in the preceding

Statement) of the consumer of copyrighted works over the producer;
no which might hinder the normal economic readjustment of th :.s

advantage that might be brought about, for example, by establish-

ment of a more effective and rapid means for the consumer to obtain

permission to make any number of copies of copyrighted works, and
to make prompt payment for same.

3. As an alternative to legislation within the Copyright

Statute to correct the economic advantage of the copyright consumer
over the producer, the Congress consider chartering a non-profit

utility or semi-private corporation, a copyright clearing house,
to be operated jointly by representatives of both consumers and
producers of copyrighted works, for the purpose of enabling rapid,

inexpensive and convenient economic exchange of moderate fees or
royalties for rights to copy or to make other uses et copyrighted
materials.

June 30, 196 5

13



Appendix C

CICP LIBRARY SURVEY



CICP LEF-.7ary Study_

Checklist for Statistical Data

(Selected Questions)

The following questions from the CICP Checklist are furnished
you in advance so that interview time will not be expended looking
up data from library records. We would appreciate your coopera-
tion in furnishing as accurate a picture of these quantitative
aspects of library and copying operations as your records permit.
If records are not available or up-to-date, please furnish your
best estimate.

2. Approximate total number of patrons using the library per
month

3. Approximate number of volumes and/or document units
Monographs

Bound seriilgEa7673Tanals
Unpublished reports

Others

Total
4. How many current seTrai-Ea7(7731.7177. subscriptions

received

9. Number of exposures OP pages of each type or form copied per
annum.

No. of

lzat Pages

10. Number of (separate documents
not pages) per annum

11. Number of multiple copies (of same separate
annum

or document units,

documents) per

13. Number of pages copied per year over the past five years
1962 1963 1964
196 5 7--------1966

15. Please list the twenty most frequently copied serials or
periodicals (by title, in approximate rank order)

16. Estimate of relative ages of serials or periodicals copied
(in percentages)

_____% less than 1 year % 1 - 2 years
% 3 - 5 years

% 9 - 10 years
17. Estimate of relative ages of monographic materials from which

copies are made (in percentages)

% less than 1 year % 1 - 2 years % 3 - 5 years
-------% 6 - 8 years 9 - 10 years % over 10 years

% 6 - 8 years

% over 10 years



18. Approximate percentage of scientific and technical and non-
scientific and technical materials copied

% scientific and technical

% non-scientific and non-technical (humanities and
social sciences)

19. Copying processes used: and number of pAgaq copied per annum
by each

Process
No. of

Pages

26. Speed of delivery of copies (in percentages)
% same day % 24 hours % 2 days 3 days
% 4 days % 5 days % over five days

37. What percent of the items copied are copyrighted materials
0/0.

1

I

ii



1. Name of library

CICP LIBRARY STUDY

Identification Key Checklist Number

2. Location (city, state)

3. Major source(s) of financial support

4. Name(s) and title(s) of person(s) interviewed

Name

5. Date(s) of interview(s)

Month

Title

Day Year

a1111.1.01...0 'ammo

6. Can you furnish copies of any of the library's documents
relating to copying or copyright matters? (Include instruc-
tions to staff, opinions of legal counse, policy statements
of executive, administrative, or policy boards, etc.)



Checklist of Query Topics

1. Major Subjects dealt with

2. Approximate total number of patrons using the library per

3. Approximate number of volumes and/or document units

Monographs

Bound serials and/or journals

Unpublished reports

Others

Total

4. How many current serial and/or journal subscriptions

received

5. Types of users (general public, stadents, scientists, etc.)

6. Major activities and/or subjects of users (if applicable)

7. Storage media of different forms (books in hard copy, journals

on microfilm, etc.)

8. Types or forms of published materials copied (journal articles,

book chapters, atc.)

9. Number of exposures or pagcs of each .y7)e or form in question

No. 8 copied per annum.

Type

No. of

des

10. Number of single copies (separate documents or document units,

not pages) per annum

11. Number of multiple copies (of same separate documents) per

annum

12. Percent of multiple copy requests expedited by the library and

percent by outside facilities.

% by library

% by facilities

13. Number of pages or exposures copied per year over the past

five years

1062 1963 1964

196 5 1966

14. What percent of copying of collection materials is performed

for archival or storage purooses, and what percent for

specific request purposes.

% archival

% request

15. Please list the twenty most frequently copied serials or

periodicals (by title, in approximate rank order)

16. Estimate relative ages of serials or periodicals copied (in

percentages)

% less than 1 year % 1 - 2 years / 3 - 5 years

% 6 - 8 years % 9 - 10 years % over 10 years

ii



18. Approximate percentage of scientific and technical and non-

scientific and technical materials coied

% scientific and technical

% non-scientific and non-technical (humanities and

social sciences)

19. Copying processes used, and number of pages copied per annum

by each

No. of

Process Pages or Exposures

20. How does the library decide whether or not to copy an item?

21. Limits on number of single copies per user

22. Limits on number multiple copies of the same item

23. By what process(es) are multiple copies made?

24. What limits, if any, does the library place on the types

or status of persons for whom conies are made?

25. What limits, if any, does the library place on the types of

documents or document units it copies?

26. Speed of delivery of copies (in Percentages)

same day % 24 hours % 2 days % 3 days

% 4 days % 5 days % over five days

27. Factors or priorities governing speed of copying

28. What items, or types of items, if any, are copied for library

clients, automatically, or on a continuing basis, without

specific request:?

29. Charg:ss per page or other unit, (Break down by copying

process.)

Charge Process

30. What mechanisms are used for collection of copying charges?

31. Is the library now, or was it in the past, part of, or involved

in, any formal or informal network or interlibrary relation-

ships? (Give &tails as to structure and sponsorship of

network.)

32. Is the library now contemplating entering any formal or in-

formal network or interlibrary relationship in the future?

(Give details as to possible structure and sponsorship of

network.)

33. What provisions does the library make for getting perthission

to copy copyrighted items?

34. Has the library stopped or altered any of its copying services

because of copyright questions?

35. Have any copyright owners placed, or attempted to place,

limitations on copying of their materials, and, if so, how

did this affect the library's copying practices? (Give

details, results of action.)

iii



36. How do you relate your copying practices with the present or
Projected copyright law? (The present copyright law grants
exclusive rights to the copyright owner for the reproduction
and distribution of copies and does not in any way define
so-called "fair use."

The projected copyright law grants exclusive right to copy-
righted works to the owner to reproduce the copyrighted work
to the public by sale or other transfer of ownership or by
rental, lease or lending. The projected law contains a
"fair use clause (Paragraph 107) which permits reproduction
of copies for purposes such as criticism, comment, nets re-
porting, teaching, scholarship or research. In determining
whether the use made of a work is a 'fair use" the factors to
be considered include:

1. The purpose and character of the use;
2. the nature of the c)pyrighted work;
3. the amount and substantiality of the portion used in

relation t:) the copyrighted work as a whole; and
4. the effect of the use upon the potential market for

or value of the copyrighted work.

The projected law also permits a non-profit institution hav-
ing archival custody of collections of manuscripts to repro-
duce a copyrighted work for purposes of preservation, security
and for deposit.) How do you relate your copying practices
with the present or projected copyright law?

37. What percent of the items copied are copyrighted materials?

38. Can you estimate what percent of all copying is done directly
by users without assistance or guidance of library staff?

39. How would payment of per page or per item royalty to copy-
right owners affect the library's copying practices?

40. If bookkeeping and administrative procedures were eliminated
as a responsibility of your libraj, would payment of a per
page or per item royalty to copyright owners affect the
library's copying practices?

41. If the user would absorb the whole cost of per page or per
item royalties, how would this affect the library's copying
practices?

42. What would be the library's response to or attitude toward
the concept of a clearinghouse for royalties? (The clearing-
house would be an organization which would have the following
two functions:

1. It would be a sjngle point to be contacted for blanket
permission for reproduction of copyrighted material.

iv



2. It would collect and disburse monies for the

use of copyrighted material from users to

copyright holders,)

473. If a clearinghouse were to be established, what type of

control or sponsorship would you favor for its organization?

This is the end of the questionnaire. Thank you for your

cooperation.

NOTES:

v



CICP SURVEY

Survey Table I

Sponsorship No. of Libraries

U.S. Government 12

Academic 20

Municipal or State Government 5

Industrial and Corporate 13

Nonprofit Research 6

Professional Society or Trade Association 10

TOTAL 66



CICP SURVEY

Survey Table V

Principal Users in Rank Order Reported

Type of Users

Scientists and Engineers

Students

Administrative and Managerial

General Public

Writers and Reporters

No. of

Libraries Reporting

53

38

20

10

5



CICP SURVEY

Survey Table VI

Ranked Order of Activities or

Subject Interests of Users

Types of Activities/ No. of

Subjects of Users IJILEELE1222rtinQ

Research and Development 43

Education 21

Teaching 10

Administration (includes Research) 9

Marketing 6

Writing 3

Quality Control 2

Class Assignments 1

Not specified 14



CICP SURVEY

Survey Table

Principal Re3orted TvilPs or Forms of LihrAry

liltfalLIJI22121a_1152 2nd or 3rd Order Rank

Reported Importance of

TY.22LMILITML211 Material Copitl____

1st 2nd 3rd

Journal articles 51 6 1

Book chapters 6 22 3

Reports 2 5 8

Patents 5

Miscellaneous - theses, maps, cor-

respondence, office records,

notes, etc. 1 3 7

60 41 19

TOTAL

NOTE: Six Libraries did not provide data on this question.



CICP SURVEY

Survey Table IXa

NE222/91ToesofForms

Libraries Repox1122222mently2L1
and Forms Copied

Books &

Journals

Reports - (not sepia-

Published/ rately re-

Journals Books Unpublished Patents reported)

1 - 20,000 13 9 2 3 1

20,00/ - 40,000 5 2 2 - -

40 ,001 - 60 ,000 - 2 1 - 1

60,000 - 100,000 2 - 1 - -

100,001 - 250,000 7 1 - 1 1

250,001 - 500,000 5 1 2 - -

500,001 - 750,000 5 - - - -

750,001 - 1,000,000 - - - Om,

1,000,001 - 2,000,000 1 - 1 4s. 1

2,000,001 - 3,000,000 - - - 4,0 41110

3,000,001 - 4,000,000 - - - - -

4,000,001 - 5,000,000 - - - - -

More than 5,000,000 - - 1 1 1

NOTE: Number of libraries not reporting by form or type - 22



CICP SURVEY

Survey Table IXb

Reported Number of Annual Exposures

Total Number of Exposui es Number of Libraries Reporting

1 - 20 ,000 12
20 ,001 - 40 ,000 5

40 ,001 - 60 ,000 2
60 ,001 - 100,000

3

.1.-J0 ,001 - 250 ,000 9
250 ,001 - 500 ,000 11
500 ,001 - 7E0 ,000 2
750 ,001 - 1,000 ,000 2

1,000 ,001 - 2,000 ,000 5
2 ,000 ,001 - 3 ,000 ,000

3 ,000 ,001 - 4,000 ,000 IMO

4 ,OM ,001 - 5,000 ,000 .111

More than 5,000 ,000 4

Unspecified 11
TOTAL 66

0.01.1

E.



CICP SURVEY

Survey Table XI

Number of Multiple Copies of Same Document

for Same Patron Per Year

Number of Multiple Conies Number of Libraries Reporting

No Multiple Copying 22

1

101

301

401

- 100

- 200

- 400

- 500

5

1

ONO

501 or more 4

Reported in percentage of

total copying between 1 - 5% 3

Reported as "Negligible," "Rarely,"

"Administrative Material only,"

"Occasionally," "Very Few." 12

No data, not available, etc. 19



CICP SURVEY

Survey Table XIII

Distribution of Total Annual Exposure by
Reporting Libraries, 1962 - 1966

Number of Pages,

Number of Librar

1962 1963 1964 1965 1966

1 - 20,000 8 5 5 6 12
20,001 - 40,000 3 1 1 2 2
40,001 - 60,000 - 2 2 - 2
60,001 - 100,000 4 6 4 6 5
100;001 - 250,000 8 10 11 10 11
250,001 - 500,000 2 3 6 6 10
500,001 - 750,000 1 3 - 3 0

,...

750,001 - 1,000,000 - - 3 3 2
1,000 001 - 2,000,000 2 2 1 2 5
2,000,001 - 3,000,000 1 - 1 1 1
3,000 001 - 4,000,000 - - - - -
4,000,001 - 5,000,000 - - - - -

<5,000,000 1 1 1 3 3

Total No. Libraries

.......

Reporting 30 33 35 42 55



CICP SURVEY

SURVEY TABLE XVI

Age Distribution of Serials or Periodicals

Copied as Per Cent of Total Copies

Number of Librarlesae2211ila: Total Libraries
by Percentages Reporting in

Relative Ages 1-20 21-40 41-60 61-80 81 - 100 Each Age Class

Less than 1 year 19 7 5 5 2 38
1-2 years 23 12 4 - - 39
3-5 years 33 6 1 - - 40
6-8 years 34 1 - - - 35
9-10 years 34 - - - - 34
Over 10 years 19 6 5 1 1 32

Reported

"Less than 3

Years°

"3-10 years"

"6 years or more"

2

1 OWN

1

Number of libraries not reporting - 24

2

1

1



CICP SURVEY

Survey Table XVII

Age Distribution of Monographic Materials

Coieda2.sPercertalCoies

Number of Libraries Reporting-by Percentages

Relative Ales 1-20 21-40 41-60 61 -80 81-100 Total

Less than one year
1-2 years

3-5 years

6-8 years

9-10 years

Over 10 years

Reported

"Less than 3

years"

"Less than 6

years"

"6-10 years"

"6 or more years"

"9 or more years"

Unspecified

12 2 1 1 1 17
11 8 - - - 19
10 7 1 1 - 19
14 1 - - - 15
12 1 - - - 13
7 1 3 1 - 12

1 - - - - 1

- - - - 1 1
- - 1 - - 1
2 - - - - 2
- 1 - - - 1
1 - - - - 1

Number of libraries not reporting - 45



CICP SURVEY

Survey Table XVIII

Estimated Percenta e of Scientific and Technical

Materials Co ied to all material_ LJILL1

Percentaie

1 -20
21 - 40

41 -60
61 - 80

81 - 100

Unspecified

TOTAL

Number of Libraries

Reportitg

5

2

1

11

32

15

66



CICP SURVEY

Survey Table XXI

T nes of Limits Im osed on Unrestricted

Single Copy Reproduction

Number of Libraries
Type Reporting

Numerical 7

Budgetary 4

Depends on available machine 8

Depends on available staff 5

No limits imposed 45
Unspecified or no data 2

Number of libraries not reoorting - 2



CICP SURVEY

Survey Table XXII

De ree to Which Limits are Im osed 012222zini
Multiple Copies of Same Document for Same Patron

Limits E110521
Number of Libraries

Reporting

Always
49

Mostly
2

Seldom
2

No set policy, no limit
12

Unspecified (no data)
1

TOTAL
66

NOTE: One library with uncontrolled (coin-operated) copy machine
requests patrons not to make multiple copies if they notice
them do] rig so, but leave it up to the patron to conform to
policy.



CICP SURVEY

Survey Table XXIII

Copying Process Used for Multiple Copy Repreoduction

Number of Libraries
Process

Reporting

DTR
1

Multilith
3

Silver halide
9

Xerography
29

Thermography

Conventional letterpress

Gelatin dye

Offset

ON.

Libraries not reporting
30



M1 x1

CICP SURVEY

_LLILLa2021.2=

Speed of Photocopy Service by Percent of
Orders Filled Within S ecified Time Period

Days Elapsed for

Fulfillment of Cry Order

Reported Frequency of Percent of

Orders Filled in Timelpecified

1-20 21-40 41-60 61-80 81-100

Same day
8 7 7 5 19

24 hours 21 6 4 5 5
2 days 17 6 3 /.. 1
3 days 12 3 - - 1
4 days

7 2 - - -
5 days 11 - 1 2 -

Over 5 days 10 - 2 1 5

Number of libraries not reporting - 4



CICP SURVEY

Survey Table XXVII

Factors or Priorities Affecting Speed
of Fulfillment of Copy Orders

Number of Libraries
Factors or Priorities Report

Machine speed and capacity 17

Priority given to "Rush" orders 27

Book stack location
3

Library staff availability 7

Status of user 10

Bibliographic verification

Unspecified 13

vla



CICP SURVEY

Survey Table XXIX

Distribution of Char es per Exposure
by Copying Process or Type of Pachine

Number of Libraries Reporting by Process

Charges Xerox

Silver

Halide Microfiche Coin-operated

Free 12 4 - -
$ .01-.05 4 3 ONO

.06-.10 16 3 - 5

.11-.15 6 1 - --

.16-.20 2 - - -

.21 -.25 3 - - 1

.26-.30 3 1
MN%

.31-,50 - 1 -
More than $ .30 1 -

More than $ .50 - 6 1 -
Flat rate per coplete

item 4 - - -

Libraries reporting interdepartmental bookkeeping, no data - 7



CICP SURVEY

Suryfy Table XXXI

Reported Frequency of Respondent's Participation in

Lla-LingaL221112eLtialla22Pe of Relation

Type of Cooperative or Number of Libraries

Network Function Reporting

Conventional I.L. Loan 57

Facsimile Transmission

Perform Announcement and other

services for other libraries 13

Act as "court of last resort" for

other libraries 10

i Cooperative cataloguing 6

Part of statewide library network 6



CICP SURVEY

Survey Table XXXII

Reported intention or Planning to Participate

in Network Relation in the Future

Plans Reporting Libraries

Plan or intend to participate

in network relation 26

Do not plan or intend to participate

in network relation

Unspecified

TOTAL

28

12

66



CICP SURVEY

Survey Table XXXJI

Libraries' Opinion as to Rer!onciliation of their

Gwn Copying Practices with Present

and/or Projected Gopyrjaht Law

Judge themselves in compliance

with "fair use" interpretation 64

Feel they occasionally violate law 1

Unspecified 1

TOTAL 66



CICP SURVEY

Survey Table XXXVII

Percent of Total Co ied Material

Estimated to be

Percent Copyrighted

Material of Total

Copied (estimated) Libraries EtEMILIII

1 -20 6

21 - 40 5

41 - 60 10

61 - 80 10

81 - 100 13

Unspecified 22

TOTAL 66



CICP SURVEY

Survey Table XXXXIII

Type of Control Mechanipm=j1msaia
Favored in Event Clearinghouse

were to be Established

Type of Institution Favored to

L2112212tE212122R2a2Ea1212 Libraries Reported

Independent Agency
7

Government Agency
7

Publishers, Users and Library

Profession
6

Publishers and Library Professi. n 5

Library Profession 4

Publishers and Users 4

Publishers and/or Authors
3

Publishers, Government and Users 3

"All Interested Parties"
2

Publishers, Library Profession
and Government 1

Unspecified 25



Appendix D

February S, 1967

COMMITTEE TO INVESTIGATE COPYRIGHT PROBLEMS AFFECTING COMMUNICATION
IN SCIENCE AND EDUCATION (CICP)

Copyright Clearing House Feasibility Study

Study No 1, Instructions for completion of Form 1000 and of Forms
1001A and 1001B (Form 1001B is a continuation sheet of
Form 1001A and all instructions applying to 1001A also
apply to 1001B. Therefore, no further reference will
be made to 1001B.)

a.10111MAIIIM.1114.0.111../..11 [..11..1e.M11111.111000111,
VlaM.........01.11...11....1.14101M..111.11...1111.11L

Instruction Sheet

General. Two types of Forms are provided:

Data Transfer Sheet (Form 1000)

Summary Sheet (Form 1001 A & B)

The Data Transfer Sheet is used to record information from the
participating library's own particular record form or transaction re-
cord. A separate Data Transfer Sheet, or set of sheets, is to be used
for each individual publisher of material copied. The Summary Sheet is
then used to record a summary, by publisher, of the information on the
Data Transfer Sheets.

In transmitting to CICP final results of the sampling, please send
both the sets of Form 1000 and the summary Forms 1001A.

Instructions for Form 1000

Numbering of Sheets. Use a separate line on the Form 1000 for each
transaction. Use as many sheets of Form 1000 as required to list all
the transactions. Number the sheets successively in the box "Sheet
of Sheets." Start the recording of transactions for each publisher
on a new Form 1000. Number the first sheet of the set of sheets for
the publisher "1," etc. The second figure entered will be the total
number of Forms 1000 filled out for that publisher.

Item Numbers on the Form. Items on both Form 1000 and Form 1001 are
identified by superscripts. Except for superscript "1," these item
numbers refer to successive columns on the Forms. Superscript 1 refers
to the item "Publisher" in the heading box on Form 1000.



Columns. Each column, in addition to its descriptive heading, is iden-

tified by a letter or double letter: "aa," "a" through "h." These

letters identify matching columns on both forms. (See instructions for

transfer from Form 1000 to Form 1001A at end of these instructions.)

Instructions for Specific Items, Form 1000

1. Publisher. By publisher is meant any kind: private, public,

for profit, non-profit, etc. Only one publisher's name is to be entered

on each Form 1000. For example, in making copies from SCIENCE, list

A.A.A.S. on one Form 1000; in copying from the Journal of Modern History,

list U. of Chicago Press on another Form 7000. List only the publisher,

whether the work is copyrighted or not, or even if it is copyrighted but

the publisher is not the copyright owner. E.g., in copying from ECOLOGY,

list Duke U. Press and not the Ecological Society of America.

A line entry on. Form 1000 indicates one transaction, i.e., pre-

paration of a single copy of all or part of any one title of the publisher

whose name appears at the top, item 1. Completion of an order for a

customer may involve one or several transactions, i.e., several Forms

1000. The purpose of Form 1000 is simply to re-classify the contents

of the customers' orders so that at the end of the sampling period all

the transactions relating to one publisher will be individually listed

on one or more pages of Form 1000,

2. Titles. A title is one article or part of an article from a

journal, encyclopedia, or other work, one report or part of a report

from a volume of proceedings or a sywposium, or one or more chapters or

parts of chapters of a book. As indicated in "1" above, a line entry

on Form 1000 corresponds to a single title copied in whole or in part

from a publisher's work. Note: No provision has been made for the

actual title on Form 1000 nor is it needed.

3. Number of Exposures from Title. In general, the number of

exposures per title is the same as the number of frames, but less than

the number of pages copied. Exposures include all exposures of pub-

lisher's works made during the sampling period, copyrighted or not.

Books and Journals. "Books" include books, monographs, trans-

actions and pcoceedings. "Journals" include periodic:qs appearing more

frequently than one issue per year. Since the tabulator cannot tell

frequency from titles, include under "books" doubtful cases such as

annuals where the latter word appears in the title, as with "Annual Re-

views", "Progress in----", etc. Under "Other" list total number only,

not types or formats.

Note: There should be only one entry ("Book", "Journal" or

"Other") per numbered line under main column 3 on Form 1000.

2



4. Prints. By "Hard Copy" is meant an "eye readable" copy; by
"Microform Copy" is meant any copy requiring an optical aid for read-
ing or viewing.

A print is a copy or reproduction from an exposure. In many
cases the exposure and print are the same (e.g., Xerox 914 copy).

5. Works Bearing Copyright Notice, by Date Grouping. These works
bear one of the following symbolic forms notice: C, "Copyright," or
the abbreviation "Copy," accompanied by the name of the copyright
proprietor and (usually) the year of copyright; and properly recorded
foreign copyright notices. These exposures are to be entered according
to year or range of years under appropriate column heading. Use the
latest copyright year.

Note: There can be only one entry per line under main column
heading 5, on Form 1000 (i.e., under only one copyright year or
range of years).

Note: The number of exposures from Title (item 3, columns a,
b,c) include exposures of both copyrighted and uncopyrighted titles;
therefore they include the copyrighted entries in item 5, columns
f--f.

6. Journal Articles Copied. This breakdown applies only to pub-
lished works which appear as journal articles. It requires the sampling
official to note specifically (with a check mark in one or the other
column on Form 1000) whether the article is copied in full or in part.

Note: There can be only one check mark per line under this
main column heading (i.e., under "As a Whol?." or under "In Part.")

Instructions for Form 1001 (A and B)

Transfer from Data T::ansfer Form 1000 to Summary Form 1001A

You have used sets of as many sheets of Form 1000 as necessary to
transfer from your own records all of one publisher's titles copied
during sampl!ng perind. Please list only one pubi.sher per line on
FDIT1 1001A, using many lines (and sheets) as &re heeded to list all
publishers whose works are copied during the sampling period. There
should be as many line entries on Form 1001A as there are sets of Form
1000. A line entry on Form 1000 indicates that one transaction was
completed on a single title per publisher. A line entry on Form 1001A
is the ',111 of all Lines for one publisher transferred from the set of
Forms 100J.

3



The following instructions refer to cne lettered column leadings

on Forms 1000 and 1001A (See also "Columns" in instructions for Form
1000)

Column Instruct:Ion

aa Enter Total number of titles per publisher in column "aa" of

Form 1001A after Publisher's name.

a,b,c Total each column on Form 1000 and enter in columns "a," "b,"

"c," of Form 1001A on the line corresponding to the pT)lisher.

d,e Total each column and enter in columns "d" and "e" of I:orm

1001A on line corresponding to publisher.

f Total each of these columns and enter under appropriate date

grouping "f" of Form 1001A, on line corresponding to publisher.

g,h Total each column and enter in columns "g" and "h" of Form 1001A,

on line corresponding to publisher.

You are reminded to send to CICP both filled out Forms 1001A

and the sets of Forms 1000, following the end of the test.

THANK YOU!
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Appendix E

Agreement

For Extended Use of Publications

This agreement made

between the American Society for Testing and Materials,
1916 Race Street, Philadelphia, Pennsylvania 19103 (hereinafter referred
to as "ASTM") and

witnesseth:

1. ASTM is the cppyright .;per of its publications. The sale of any
of these publications does not carry with it the right to reproduce
any --).11 ication in whole or in part, by photocopying, electrostatic
copyillg, dr any other copying method; nor does it carry the right
to convert the copyrighted material to magnetic tape for data mani-
pulation, storage, retrieval, or dissemination by computer printout,
display or remote facsimile transmission.

2. Information storage, retrieval and dissemination programs depend
on the ability to duplicate documents.

3. No system of permissions and payments exists to compensate ASTM
for the use of its publications as the source document for duplica-
tion either by mechanical, electronic or photomechanical means.
Nor does an equitable pricing structure or accounting system exist
so that a user of ASTM publications can make proper payment to
ASTM for duplicating ASTM's publications.

4. To make possible the widest use of ASTM publications in information
storage, retrieval and dissemination programs, and to permit the
widest possible duplication of ASTM's publications, ASTM has
appointed the Committee to.Investigate Copyright Problems, Inc.,
2233 Wisconsin Avenue, N.W., Washington, D.C. 20007 (hereinafter
referred to as "CICP") to develop a system of access, permissions
and payments equally beneficial to ASTM and users based on actual
use statistics.

5. To facilitate the development of accurate data, ASTM agrees to
suspena certain of its copyright privileges for a two year period.
During this period of time

may duplicate ASTM publications for any
information storage, retrieval, or dissemination program free of
any threat of suit for infringement or injuncture proceedings,
providing that at no time, no more than SO copies of any work is
made by

6. In turn,

agrees to provide CICP with records of the
amount and kind of copying, storage, retrieval or dissemination



of ASTM publications on forms to be provided by CICP for this two
year period. The sole purpose of the gathering of this data shall
be to obtain factual information for the basis of designing a
practical system of permissions and payments.

7. The specific data obtained by CICP during this two year period from

shall not be used by ASTM for the purposes of legal proceedings by
ASTM against

8. Since the purpose of the CICP study is to give

the widest flexibility in the
use of ASTM publications without hindrance of copyright restrictions
and since it is in the interest of

to have developed a practical
system of permissions and payments, then

agrees to donate
$50. per year to CICP during the period of this study. This amount
shall be accepted as dues for a one-year membership in CICP.

shall
be represented within CICP on an appropriate Standing Committee.

9. Upon completion of the study ASTM and CICP pledge that they shall
endeavor to establish a clearinghouse, open to all publishers
and users, to administrate an equitable system of permissions
and payments.

In Witness Whereof, the parties have executed tits Agreement
this day of

, 1967

Attest:

Attest:

...

American Society for Testing and

Materials by:

Executive Secretary

by:



Agreement

Copyright Study

This agreement made , 1967, between the American Society
for Testing and Mate,,ials, 1916 hate Strpot, Pennsylvania

19103 (hereinafter referred to as "ASTM") and the Committee to Investi-

gate Copyright Problems, Inc., 2233 Wisconsin Avenue, N.W., Washington,

D.C. 20007 (hereinafter referred to as "CICP") witnesseth:

I. Copyright law gives to the author--in this case ASTM--the
exclusive rights to his writings. This right is virtually

complete except for the court-developed concept of "fair use,"

which allows very limited copying of aaterial for such practical
reasons as review and quotation. Tire practical value of this
right is an economic one. It encourages an author or publisher

to invest in the preparation o' materials such as ASTM Standards

because he is assured that he Jill receive income based on the

extent to which he can market and distribute the publications.

Modern duplicating and information storage, retrieval and

dissemination technology is possibly eroding the income value
of ASTM copyrights and certainly not providing it with a fair
return from the increased distribution of the material that
results from the users' use of this technology.

ASTM is in agreement with CICP's goal "to find a way to protect
the 'exclusive right' of an autho:2 to his 'writings,' while
permitting the advantages of modern information systems to be-
come as useful as they may without weakening or threatening
the economic urge and the need to create." ASTM is aware of
the U.S. Office of Education supported study now under way
being done by CICP to determine the knowledge and understand-
ing of copyright law by information clearinghouse managers and
their legal counsellors; to obtain information on programs
which have been aborted, curtailed, or suspended because of
copyright; and to develop guidelines to evaluate the quantity,
quality and economic value of copyrights materials, and is
interested that the preliminary effort be continued and expanded.

1. CICP's objectives as described in its certificate of
incorporation, September 21, 1960, are:

The particular business and objectives of the society shall
be: as a noni)rofit corporation, in the interest of improved
scientific and educational communication and in furtherance of
national defense and the public welfare, (a) to determine the
facts with respeo.t to the dissemination of scientific and
educational information as it is affected by copyright and (b)



to develop, and to assist in the implementation of, a plan

under which the making of copies of copyrighted material might

be suitably authorized on a basis fair to the owners of the

material and to the makers; distributors and users of such

copies.

2. ASTM is an international, privately-financed, nonprofit,

technical, scientific and educational society, primarily engaged

in publishing standardization of methods of test, specifications,

recommended practices, definition of terms, and of data relating

to materials. More than 60% of its income is derived from the

sale of Books of Standards, technical proceedings and other

materials to industry, institutions and to other organizations

requiring engineering data, as well as to individual engineers.

II. Therefore:

1. ASTM appoints CICP the exclusive agent and sole organiza-

tion to execute the offer of a two-year moratorium to users of

ASTM materials and publications in accordance with sections

3-7 of the basic agreement which ASTM is prepared to offer any

user of ASTM materials or publications.

2. ASTM will work closely with and assist CICP to make agree-

ments similar to this one with other engineering societies in

order to add strength to the premise stated in section 7 of the

agreement between ASTM and the individual users of ASTM

materials and publications, so that the basic offer of a two-

year moratorium to the user will cover the widest title list

of engineering publications and materie'c essible, so that the

planned surveys will encompass as broa'.I a 'ease of engineering

publications and data as possible. The reference to engineer-

ing societies is illustrative and natural, but does not infer

that the effort is limited to engineering societies.

3. CICP guarantees ASTM continuous aree9sibility to the

survey and ASTM and CICP mutually agree: tr) the specific state-

ment in section 5 of the agreement betwt:en ASTM and the indi-

vidual user of ASTM materials or publications.

4. ASTM will make a joint effort with CICP and any other

engineering societies which may enter into similar agreements

to obtain the necessary grants and support contracts to imple-

ment the proposed surveys and evaluations, and eventual design

of a system of access and payments. The reference to engineering



societies is illustrative and natural, but does not infer that
the effort is limited to engineering societies.

5. ASTM will pay CICP $50 per publication per year during
the two-year period of the contract (minimum, e250, maximum,
$500) and will designate a delegate to CICP Standing Committee
2 -- Scientific and Learned Societies which Publish Journals.

6. CICP will provide ASTM with a half-yearly progress
report on the survey effort and any other pertinent data as a
result of this effort.

7. Both CICP and ASTM will provide direction and take
responsibility for the joint effort to sign user participants
agreements to the ASTM- offered moratorium. As soon as funds
become available CICP will appoint a full-time contract nego-
tiator to direct this phase of the program as well as the nego-
tiation of similar agreements with other societies. ASTM agrees
to finance the first printing and mailing of the ASTM offer and
description of the moratorium co the users of ASTM materials or
publications.

8. This agreement is for a period of two years and may be
renewed for a like or shorter period with the mutual consent of
ASTM and CICP.

In Witness Whereof, the parties have executed this Agreement
this 29th day of June, 1967.

American Society for Testing and

Materials by:

/s/ Thomas A. Marshall, Jr.

Executive Secretary

The Committee to Investigate Copyright

Problems, Inc. by:

/s/ Gerald J. Sophar

Executive Director


