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For some years Neelie Kroes, the European Commissifor Competition, has
tentatively mooted the possible introduction ofiect settlement procedure in cartel
case$ Under such a procedure, infringing parties andctivepetition authority agree
an understanding of the dimensions of both thgalleactivity and the appropriate
penalties. The introduction of such a procedureldeesn supported in a general way
by a number of commentators as a natural coroltairythe leniency policy.
Settlements are attractive as a way of concludages more quickly and avoiding
costly appeals. In October 2007, the Commissionlighdd a draft settlement
procedure for cartel cases that promises to freeregources, allowing the
Commission to clear its apparent backlog of lenfeapplications and enhance
deterrence by imposing more timely punishment atetanembers. Currently, only
'‘Consent Commitments' are possible by virtue ofickat 9(1) Modernisation
Regulation, but are not intended to be used wHegeCbmmission imposes a fife.
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Commissioner Kroes' original reflections were insgi by “a comparative glance
across the Atlantic” where more than ‘90 per ceintarporate defendants charged
with an antitrust offence have entered into pleseagents’ with the US Department
of Justice, Antitrust Division (DOJ).

The US system of ‘plea bargains’ represents aremdrform of settlement whereby
the level of sanction is agreed between the comnpetauthority and the infringing
firm, and where rights of appeal are waived. Thatdfuropean settlement procedure,
by contrast, is designed primarily as a proceduma-saving device; parties can still
appeal the final decision and only a potential fiseagreed. In addition, it is not
intended that parties can bargain or negotiate wighCommission, only that they

should reach a common understanding through digcsss

The benefit of settlements in processing casesklyuis hard to dispute. Cases
involving international cartels are usually con@dddwithin four years in the US,
whereas in the EC the same cases have taken aadangecade — delayed mainly by
long procedures and slow appeals to the Court rst Fistance (CFl) and European
Court of Justice (ECJ). However, a system of disettlement may also bring with it
a number of costs that can outweigh the beneflg: Use of a settlement concession,
and the competition authorities desire to settlenagy cases as possible, can lead to
lower fines at the expense of deterrence; Unjustayoes can result from less
detailed investigations and a greater reliance miormation obtained through
leniency submissions that may be inaccurate. Saome fay choose to settle when it
is not equitable to do so because they are aversski or as a result of bargaining
pressure exerted by the competition authority. @afeds are needed to ensure
fairness (particularly if firms are forced to waivkeir right of appeal), however
effective oversight by the courts is hard to impdemwhere neither party wants the
settlement to be challenged. Where less informagioout the infringement is made

public upon settlement, private follow-on actions damages may also be hindered.

* SD Hammond, ‘The U.S. Model of Negotiated Pleaskgnents: A Good Deal With Benefits For
All" (2006) OECD Competition Committee Working Paftio. 3. p1. Available:
<http://www.usdoj.gov/atr/public/speeches/219332:t(all websites accessed 10 October 2007)
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The aim of this paper is to review the US expement direct settlement in cartel
cases; outline the potential costs of such as systed evaluate whether the new
European settlement procedure is likely to enhadeeerrence by freeing up
resources, while limiting those potential costs.

Section 1 of this paper discusses the motivatianafdopting a system of direct
settlement in EC cartel cases. Section 2 lookseatektent to which settlements are
currently possible on the Community level. Sectiodiscusses the US experience of
plea bargaining. Section 4 identifies some of tbe&eptial trade-offs and costs of a
system of direct settlement and how these cannhieell through safeguards. Section
5 reviews and evaluates the likely effectivenesthefEuropean procedure in light of
the costs identified in section 4. Finally, Sect@identifies how the new procedure is
unlikely to curb the levels of successful appeahtsctv generally do not concern the
extent of liability, but rather how final fines atalculated. It is suggested that savings
in this area can be achieved, not by extendingeétiiement procedure, but by making

the method of calculating fines more predictable sansparent.

1 Motivation for Change

Cartels have come to be seen as ‘cancers on the mpeket economy’;as the
‘supreme evil' of antitrust,and as striking ‘athe very heart of the principal virtue of
economic activity’ As such, they have everywhere become a centralsfaf
competition law enforcement. Enhanced mechanismgaofel investigation and

punishment have been introduced in many jurisdistidn the EC, this has involved

> M Monti, ‘Cartels Why and How? Why should we bencerned with cartels and collusive
behaviour?’ Speech delivered to 3rd Nordic ComioetiPolicy Conference, Stockholm, 11 September
2000.

® Verizon Communications IncLaw Offices of Curtis V Trinko LLA24 S Ct 872, 879 (2004).

" N Kroes, ‘Enforcement of Prohibition of Cartels Europe’ in C Ehlermann and L Atanasiu,
European Competition Law Annual 2006: EnforcemehtPomhibition of Cartels(Oxford: Hart
Publishing 2006)

8 JW Rowley and M LowGetting the Deal Through: Cartel Regulatighondon: Law Business
Research 2006).
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the refinement in 2002 and 2006 of the leniencygmmme for whistleblowersthe
freeing of resources formerly consumed by the ioatibn scheme, the provision of
enhanced investigative powers in Regulation 1/28G8)d the reestablishment of a
dedicated cartel directorate within DG Competitibrin this context, it may seem
pre-emptive that the Commissioner has introducedagether reform. In 2005, she
herself stated that “the measures we are alreaaynitted to taking to improve anti-
cartel enforcement need to bed down and have aceh&m demonstrate their
effectiveness?. While the new enforcement armoury may prove sigffit in the
fight against cartels, the concern is that it hageadered problems of its own. In
particular, the motivation behind introducing atleehent procedure can be found in
two related factors: the length of time taken ttedmine EC cartel cases, and the cost

of subsequent legal defence.

1.1 The Length of Proceedings

The revisions of the leniency programme and theoghiction of other enforcement
initiatives have been damagingly iatrogenic. ThEsperhaps a curious contention
given that, on the surface, the Commission’s infeasion of its efforts to undermine
cartels appears to have garnered a measure ofssudde number of cartel decisions
published by the Commission since 2001 has nowassga those issued in the
previous 30 years, and the average time taken é@yCtimmission to process cartel
cases has fallen significant{yFurthermore, by September 2005 the Commission had
granted conditional immunity in response to 49deniy applications?

°® J Carle, ‘The New Leniency Notice’ (200B.C.L.R.23(6), 265-272; MJ Reynolds and DG
Anderson, ‘Immunity and Leniency in EU Cartel Cagesrrent Issues’ (2006).C.L.R 27(2), 82-90;

A Stephan, ‘An Empirical Assessment of the 1996i&meay Notice’ (2005Centre for Competition
Policy Working Paper 05-10. Available:
<http://www.ccp.uea.ac.uk/public_files/workingpag@SP05-10.pdf

19(0J 2003 L 1/}

1 See generally, C Harding and J JostReegulating Cartels in Europe: A Study of Legal @alnof
Corporate Delinquenc{Oxford University Press, 2003).

2 Kroes (n 1)

13 Based on my own cartel database of horizontakker81 decisions, average case duration can be
shown to have fallen: 1975-1996 (pre-Leniency N®tic48 months; 1997-2001 - 44 months; 2002-
2005 - 42 months.

4 B van Barlingen and M Barennes, ‘The European Cission’s 2002 Leniency Notice in Practice’
(2005)EC Competition Policy Newsletiekutumn, pp €16, 6
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Notwithstanding this apparent progress, furtherlysm demonstrates that the
reorientation towards the ‘cartel-busting’ goal tmeught many more cases to the
attention of the authority than it is easily aldeatcommodate. The increasing burden
of cartel cases is clear. The Commission explain&®05 that “since entry into force
of [the revised 2002 leniency notice]... [it had] ea@d... 80 applications for
immunity and 79 applications for a reduction ofefit® These figures contrast with
the total of 80 applications in the six and a hadérs of the operation of the 1996
Leniency Notice: a four-fold incread®There has also been a substantial build-up of
ongoing investigations with at least 40 differeases pendiny. This has failed to
produce an increase in the number of hard corelceases concluded, with only 5
delivered in 2005 and 5 in 2006. It is not outlaihdio suggest that this may be due to
the diversion of resources to the processing of leewency applications. Notably, by
September 2005 the Commission had not yet complktgdcases under the 2002
Leniency Notice’® By March 2007 it had completed seveifhis is important: any
stagnation of the move to expedite the throughpoadel cases sends out the wrong
message as to enforcement and hence deterfehtmreover, while the Commission
may be complimented on its hastened consideraticrasges, it was starting from a
low base. The much-improved time taken from starfitish in cartel cases is still
running at an average of three and a half years.

Due to the confidential nature of the DOJ’s pleagh@ing process, it is not possible
to learn precisely the start date and hence thatidarof such negotiations. Anecdotal
evidence suggests, however, that the first negatigtilty plea in international cartel

infringements typically occurs within two yearsanf investigation commencing. By

contrast, in the EC every party to the infringemamist wait as long as five years
before learning of the final fine determination.yAappeals process then follows. It is
not difficult to appreciate the basic attractionaogettlement procedure in releasing

human resources for other tasks.

15 |bid

16 «*Commission notice on the non-imposition or redhrcof fines in cartel cases’ (96/C207/04)

17 J Ratliff, ‘Plea Bargaining in EC Anti-Cartel Eméement A System Change’ in Ehlermann, C., &
Atanasiu, |.,European Competition Law Annual 2006: EnforcemérRrrohibition of CartelgOxford:
Hard Publishing 2006) p1; Joshua and Camesascal(®+?4

'81n the six months following, three cases were deteg which involved the 2002 notidéalian Raw
Tobacco(IP/05/1315)]ndustrial Bagg1P/05/1508), an®Rubber ChemicaldP/05/1656).

9 Reynolds and Anderson (n 9)
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The relative tardiness of case determination istm®tonly concern. It is inevitable in
this context that, in accordance with tAe@tomec Il prioritisation principle, some
cases will not be investigated at all despite tpegsentingorima facieinstances of
anti-competitive abusé8.The Commission has conceded that a leniency aiiic
— that is, a fledgling cartel case — “may be ural for further consideration...
because it is considered too unimportant... to ingast, given the Commission’s
limited resources®! This is not a situation that lends itself to effee deterrence.
Moreover, the long duration of cartel investigatomay be inconsistent with
reasonable time requirements under EC law, undalasiprinciples to the European
Convention of Human Right.

1.2 The Cost of Legal Defence

The second factor that may have originally prom@Eedopean interest in settlement
procedures is that the frequency of costly legallehge to cartel decisions and fine
awards is high. The way the Commission determimessfis not a precise science,
and the scope for appeals reducing those fines exlst for as long as the

Commission exercises independently its wide digmmeih their calculation. The rise

in the number of cartel cases naturally entailsoacomitant growth in the annual
number of legal challenges. As Commissioner Kraes rioted: “one cartel decision
triggers an average of 3 to 4 court cases... defgnolim decisions is an ongoing and
implicit part of the process and needs to be pldroein terms of resource$®.

Some statistics can help to illustrate this premieat®* According to Veljanovskr
cartel fines were reduced by an average of 18 @etr @n appeal to the CFl and ECJ
during the period 1996-2005. From my own databdseases covering the same

20 Cases T-24 and 28/90 Automec Il [1992] ECR 2223

2L van Barlingen and Barennes (n 14) 7

22 Case 105/04P, Judgement of September 21, 2006DO®P®a Bargaining / Settlement of Cartel
Cases’ (2006) Directorate for Financial and EnisgoAffairs, Competition Committee. Working Party
No.3 on Co-operation and Enforcement. DAF/COMP/\V2BB6)3, FN6

% Kroes (n 1)

4 Unless otherwise stated, statistics from databbsartel decisions; Stephan 2007

% C Veljanovski, ‘Penalties for Price-Fixers: An Aysis of Fines Imposed on 39 Cartels by the EU
Commission’ (2006) 2ECLR510 p512
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period, | calculate the reductions to be closer2@ per cent. The size of fine
reductions at appeal has, however, fallen sinceattoption of a leniency policy. In
the pre-leniency period (1975-1995), the averageadint on appeal to the CFl was as
high as 49.3 per cent. To date, in no case hadirtakefine set by the courts been
higher than that originally imposed by the Comnauasi

Looking at the propensity to appeal, in 2005 an@6289 actions were brought
against 11 cartel Commission decisions. Of the iff@sf fined over €1 million, 53
appealed— so almost three quarters of firms incurring digant fines currently
appeal. This may be a substantial drop on previ@ass; Joshua and CamesaSca
estimated that as many as 90 per cent of firmsaegegrior to 2005. Of the 53 firms
that appealed in 2005 and 2006, only 11 had redeseene form of leniency discount
other than immunity, indicating a greater tendefazynon-leniency firms to appeal.
Of 50 CFI rulings delivered between 2003 and 20@b6average length of CFl appeal
was 3.5 years. ECJ rulings average three yearsn th@delivery of a Commission
decision, an infringing firm has three months iniehhto either pay the fine, or if they
decide to appeal they can submit a bank guaramidethe appeal is complete. In the
event of the appeal being unsuccessful or leadingnly a reduction in fine, the
sanction is subject to an increase for interest theeperiod.

The high propensity for firms to appeal, despiteirtmatural desire for a speedy
conclusion of proceedings, is a reflection of houitful appeals of cartel decisions
generally are. Although the propensity of appeald seductions granted in the EC
appears to be falling, they are still significactnsuming a sizable proportion of the
Commission’s resources. Given the incentives cedlinbove, it is also unsurprising
that a protracted and costly legal defence hasrbe standard component of the
cartel enforcement process. Moreover, for the fiirneslved, the cumbersome, costly
and time-consuming process — that of waiting ydardhe Commission to reach a
decision before learning the exact level of fineumed, appealing to the CFI and
waiting years for a ruling, and then possibly apmiyto the ECJ if unsuccessful and

waiting even longer for a second ruling — is sumddyrimental to cartel enforcement

% Joshua and Camesasca (n 2) 10-14
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in Europe. Alongside costing the Commission valeal®@sources in prosecuting
litigation, this process creates uncertainty atheéoconsequences of approaching the
Commission for leniency leaving it less likely tHats will come forward in future
to report infringements. It also does nothing ttedeartel formation in the first place,
as fines are often reduced by the appeal procdssever increased to levels above

those initially imposed by the Commission.

Reading this situation, Commissioner Kroes charset@ the cartel enforcement
programme as a potential victim of its own succés$ess charitable interpretation
may be that the ramifications of a ‘successfulideny policy — one that draws in
significant numbers of applicants and thereby sexarwealth of information on anti-
competitive practices — had not properly been thotigrough in terms of the likely

impact on the Commission’s capacity to respond.

1.3 The Attractions of a Settlement Procedure

In this context, the freedom to reach an underatgndf both the extent of illegal
activity and appropriate penalties with cartel jgggants would be welcome. For the
competition authority, settlement is attractive dese it would expedite the
consideration of cases and allow the Commissiomavioid the expense, risk and
resource commitment attendant on allowing accesbddile, conducting hearings,
preparing formal decisions and defending them lsefoe CFI and ECY. This would
also be in the public interest as settlements woufatinciple allow taxpayers money
to be used a lot more effectively in dealing wittrtel infringements; enhancing
deterrence as timely punishment is delivered toeneartels. The costs of lengthy
trials are a welfare loss to society and their dance should be favoured if that does

not compromise the effectiveness of cartel enforrgrand deterrencé.

As well as saving a competition authority resoura@ed providing a fast and flexible

way of clearing the backlog of leniency applicas@nd investigations, settlements or

27 Joshua and Camesasca (n 2) 14
2 K Yeung,Securing Compliance: A Principled Approagtiart Publishing 2004) p110
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plea bargaining might also offer benefits to detand, despite their potentially
having to waive their right to appeal. In partigulsuch advantages would include an
expedited resolution to antitrust action with lesgertainty as to the outcome and
avoidance of higher legal costs. Where a mavemakvidual within the firm is
responsible for the collusion, firms will want tesplve the issue quickly. Defendants
may also be attracted by the potential to negotiateessions through settlements or
plea bargaining as they would gain some power liese a lower agreed fine than
might otherwise be imposed. In turn, such improvegntives may encourage more
firms to co-operate, possibly making more invedtiges less contentiousinder the
current European leniency system, firms are givendaa of the band of leniency
they can expect, but do not learn what the exaetdiscount or final fine will be until
the full Commission decision is delivered yeargdafn additional benefit for guilty
parties is that plea bargains tend to make followeases more costly to private
plaintiffs, as less information about the infringamhis made public in the absence of
a full Commission decision or Statement of ObjewidSO) or trial. As discussed

later in the paper, this is a potential cost toptithg a settlement procedure.

Commissioner Kroes’ original reflections on a pbksisettlement procedure in EC
cartel cases were inspired by “a comparative glaocess the Atlantic®® It was once
estimated that in the US more than 90 per cenbgbarate convictions in criminal
antitrust cases result from a negotiated plea dtfygliand only around three per cent
of criminal cases are decided by jury tffalt cannot be disputed that plea bargains
save the US legal system substantial resourceses$timated that to reduce bargained

guilty pleas in the US from 90 to 80 per cent fommal cases in general would

29 Kroes (n 1)

30 Hammond (n 4) M Grossman and M Katz, ‘Plea Batiggimnd Social Welfare’ (1983 merican
Economic Review3, 749-757; DJ NewmarGonviction: Determination of Guilt or Innocence Wdtit
Trial, (Boston Little, Brown & Co, 1966); TR McCoy and Mlrra, ‘Plea Bargaining as Due Process
in Determining Guilt’ (1980)Stanford Law ReviewMay, 32, 887-941; J Kaplan, ‘American
Merchandising and the Guilty Plea: Replacing theaBa with the Department Store’ (19Aiherican
Journal of Criminal Law5b, 215-24; D Guidorizzi, ‘Should we really “bangal bargaining?: The core
concerns of plea bargaining critics’ (19%8ory Law Journal47, 753.

31| Markovits, Exporting Law Reform — But Will it &vel?’ (2004)Cornell International Law
Journal 37, 95-114, p 107.
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require “the assignment of twice the judicial mampo and facilities®?, although

more recent studies are needed.

By contrast to the lengthy European procedureghén United States — with the
benefit of a plea-bargaining regime — cartel camesregularly disposed of within
three to four years. Table 1 illustrates how muamiger it took in Europe to resolve
Archer Daniels Midland’s involvement in the Lysioartel, as compared to the use of

a plea bargain by the DOJ.

32\W Burger, ‘The State of the Judiciary’ (1978)8.A.J 56 929, p 931 (cited in J Palmer, ‘Abolishing
Plea Bargaining: an end to the same old song anded%l999)American Journal of Criminal Law
26, 505.) See also: R PosnEgonomic Analysis of Lag4™" ed, Boston: Little, Brown and Co, 1992),

561-562.
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Table 1 — Archer Daniels Midland — Lysine Cartel

33

us EC

1992 | INVESTIGATION OPENS

1993 | FBI BEGINS SECRET FILMING

1994

1995 | DAWN RAIDS, ADM CHARGED

1996 | ADM ENTERS PLEA BARGAIN, | INVESTIGATION OPENED

AGREES TO PAY $100 million FOLLOWING LENIENCY

APPLICATION

1997 DAWN RAIDS, REQUEST FOR
INFORMATION

1998 STATEMENT OF OBJECTIONS
SENT, CHARGING ADM

1999

2000 COMMISSION FINAL
DECISION, €47.3m FINE

2001

2002

2003 JUDGEMENT OF COURT OF
FIRST INSTANCE - FINE
REDUCED FROM 47.3m TO
43.9m

2004

2005

2006 FINAL JUDGEMENT, COURT

OF JUSTICE

Thus, the introduction of a procedure for diredtlsment may greatly enhance the

efficiency of the Commission’s enforcement regimevould allow the redirection of

33 Case C-397/03PArcher Daniels Midland v Commissiodudgement of 18 May 2006; Case T-

224/00,Archer Midland v Commissiof2003] ECR 11-2597; See also OECD (n 22)
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saved resources from investigating/developing agferdling decisions towards the
consideration of cases that might otherwise be rae#ised. The potential result
promises to be a broader coverage of cases repontke the leniency programme,

more cases in which infringing firms are punishad thus an increase in deterrence.

2 Extent to which settlement is currently possible on
the Community level

2.1 “Consent Commitments” under Regulation 1/2003

Of course, the EC had previously moved some waytdsva system of settlement of
competition law. The recent reform of antitrust ggdure in the EC saw the
formalisation of the power of the Commission toegtccommitments proposed by
the parties to anti-competitive practices in satdat of its case file. Under
Regulation 1/2003 (The Modernisation Regulatiohg possibility that the European
Commission might close competition law cases by vedythe acceptance of
commitments negotiated with the parties involved haen formally confirmed. By
virtue of Article 9(1), where it already intends &dlopt a prohibition decision, the
Commission can accept commitments offered by theerakings involved that
address the identified competition concethlo such decision would imply any
conclusion either way as regards whether thereimddct been an infringemeht
averting the possibility of costly appeals to th&l@Gnd ECJ except in seeking
annulment on grounds such as duress. The Commisggrcontinue its proceedings
should new evidence emerge or where the undertalage failed to honour their

stated commitments or have misled or obstructe€tmamission’s investigations.

[The main novelty of the 1/2003 as compared to Remunm 17 which it

replaced is that these consent decisions can] fif@eed by third parties in

3 per Sousa Ferro — “It was already common pradticehe Commission to accept "undertakings”

(commitments) during antitrust investigations. Téignificant change brought about by these new
Decisions is that, if the companies in questiomdbabide by their commitments, they will be subjec

to the same fines and periodic penalty paymentsigbt be applicable through a Decision finding a
violation of Competition Law, without the Commissicmeeding to demonstrate anything but a
violation of the Commitment.”

3 Article 9(2) and 9(3)
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national courts, and by the Commission with theedirand periodic penalty
payments provided for in Art 22(2) (c) and 23(1)@®)

Under this existing provision, however, it was hyghmprobable that commitments
decisions would be adopted to close cases involeartel behaviour. The preamble
to Regulation 1/2003 explains that ‘commitment diecis are not appropriate in cases
where the Commission intends to impose a fheThis clearly includes the vast
majority of cartel cases. Some scope might have hefeg however, by the fact that
Article 9 itself includes no such limitation. Inithsense commitment decisions are
equivalent to American ‘consent decrees’ and aus thore regulatory in character
rather than a tool of enforcement which is morendkiplea bargains. They are only
useful where the Commission has concerns that earadaressed with simple
commitments by a firm and where it would not bethe Community interest to

pursue a full investigation and prosecution resglin pecuniary sanctions.

The fact that commitment decisions are not appab@nvhere a pecuniary penalty is
to be applied “may mean that in practice such dmassare unlikely to be frequently
used given that the general presumption is théhenpost-modernisation regime the
Commission is expected to focus on the more serlmesches of law, and in
particular hard-core cartef"which is why they have been used infrequentlyh&es

it is a way of quickly resolving less serious casesas to free up resources for more
serious infringements. The first example of a cahsemmitment pursuant to Art9(1)
Reg. 1/2003 being used to conclude an Article & ocmasGerman Bundesligd
(January 2005) which concerned the exclusive selih commercial broadcasting
rights by a football association. In a one pagesi@t the Commission brought the
case to a close stating, “Without having conduetdall investigation of the case, it is
considered that the League Associdtiocommitments seem to introduce competition

... The commitments shall be binding on the Leagusodmtion until 30 June 2009".

3 WPJ Wils, The Optimal Enforcement of EC Antitrust Law: Essaylsaw and Economicgluwer
Law Int. 2002) at 6.5.2.2

3" Recital 13

3 M Furse, ‘The Decision to Commit: Some Pointeosrfithe U.S.’ (2004F.C.L.R.,25(1), 5-10
39 Commission decision of 19 January 2005 (Case CQMIF7.214— Joint selling of the media
rights to the German Bundesliga) OJ L 134/46
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A similar consent commitment was reached in Jun@52@ith Coca-Col4°
concerning the distribution of carbonated soft kiir{Article 82). In April 2006
another was reached with the Spam&psol CCP petroleum company in relation to
vertical restraints in long-term exclusive supplyreements with service stations.
These cases all concern restraints affecting therduand so differ fundamentally
from hard core cartel cases.

Two further problems with commitment decisions exigstly, they do not protect
undertakings from prosecution by national compmtitauthorities or in national
court$? . However under Art 11(4) 1/2003 they must conthgt Commission firég;
and secondly, some supervision is required to enthat the terms of the agreement
are honoured. This means extra cost to the congeauthority and to third parties
who take firms to court. Contrast this to a pleaghan where a penalty reflecting
punishment and deterrence is agreed upon. Perlepsloshuid suggests, the
modernisation regulation was a missed opportumtystreamline the cumbersome
procedures” of Regulation 17 (which Regulation D20eplaced) by not going far
enough to develop direct settlement under Arti¢lB.9

2.2 Leniency

Leniency discounts of fines in return for cooperatact as a settlement ‘surrogate’ in
the EC to the extent that they offer a reward faoperation and for not denying the
existence of an infringement. Here a distinctioedseto be made in the language of
leniency programmes. In the US *“leniency”, “immuyfijtand “amnesty” are all
synonymous, meaning that the first firm/individt@lblow the whistle (satisfying the
conditions of the US Corporate Leniency Programgrees complete protection from
prosecution and sanctions (except from private gemection¥). Where this has

been granted and the remaining members of a eaaat to cooperate in return for a

0 Commission decision of 22 June 2005 (Case COMB/AI%/B2— Coca-Cola) OJ L 253/21

*1 Commission decision of 12 April 2006 (Case COMR/B8.348— Repsol CPP) OJ L 176/104

2 Art 9, recital 3; Furse (n 38)

3 Wils (n 36)

4 Joshua (n 2)

“5 The Antitrust Criminal Penalty Enhancement ancoRafAct 2004 has offered some protection from
private damage claims to an amnesty (immunity)pieot by reducing a firms liability to single (rath
than treble) damages, and by removing joint andrsd¥iability from that firm.
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discount in fines, they must approach the DOJ fptea bargain. In the EC on the
other hand, “immunity” refers to the protectionrfidines granted to the first firm to
whistleblow (provided the conditions of Sectionflthe 2006 leniency notié@ are
met; formerly Section A of the 2002 notice). “Lemig” on the other hand refers to
fine discounts granted to subsequent revealingsfiparty to the infringement in
return for cooperation. These fine discounts areegwed by the rules set out Iin
Section Il of the notice (formerly Section B) an@ &ot directly negotiated between
the firm and the Commission. In the past, it wasurausual for every infringing firm
in a particular case to receive some leniency dist{typically at least 10 per cent)
even if they only started cooperating in the lagtages of the Commission’s
investigation. It appears that this practice haw meen abandoned. Although the
Commission will verify that a firm has satisfiec¢ertain “band” of leniency discount,
the firm will not know the exact level of fine itilvface or discount it has been
granted until the final Commission decision is deled a number of years later. In
addition, though firms receiving leniency discoumtay not refute the existence of an
infringement, they are still free to appeal to (BElI and ECJ for the fines to be
lowered or on procedural grounds, drawing the Cagaimn into costly litigation.
Indeed, it is not uncommon for firms to appealdlz of the leniency discount.

Even before the EC leniency notice was introdueceduly 1996, the Commission
used its discretion to award substantial fine diste in return for cooperation with
their investigations, even though such discounteewmt explicitly provided for in
Regulation 17 and the Commission purportedly ackedged that there was no legal
basis for theni! An example of this pre-199@e factoleniency isCartonboard?® in
which two undertakings were granted 66 per cerg filscounts and another eight
received 33 per cent in return for providing evidenand admitting the
infringement?® Wood Pulp® also involved a substantial reduction in fineseturn

for cooperation.

*6 ‘Commission notice on immunity from fines and retion of fines in cartel cases’ [2006] OJ C
298/17; preceded by [2002] OJ C 45/3 and [1996CQD7/4

*"| Van Bael, ‘Fining a la carte: the lottery of th&) competition law’ (1995F.C.L.R, 16(4), 237-243
“8.94/601/EC: Commission Decision of 13 July 1994tiely to a proceeding under Article 85 of the
EC Treaty (IV/C/33.833 — Cartonboard)

“9van Bael (n 47)
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Firms have also for some time been able to inflaehe level of fine they incur, by
trying to convince the Commission that they shdaddyranted a further fine discount
due to “attenuating circumstances” as now set pnuthé 2006 ‘Guidelines on the
method of setting fines pursuant to Article 23(R)¢d Regulation No 1/2003"
Recital 29 (formerly Section 3f) of the guidelinkss as a mitigating circumstance,
“where the undertaking concerned has effectivelgpevated with the Commission
outside the scope of the Leniency Notice and beyntegal obligation to do sG*
The guidelines do not provide an exhaustive lisswéh attenuating circumstances
and the Commission has wide discretion in the apptin of discounts. A common
ground for fine reductions in cartel cases is whigmas are undergoing financial
difficulties or where the industry is in cris&sin the US this “ability to pay” type
discount (available under the U.S. Sentencing Casiom Guidelines) is negotiated

as part of the plea bargain and then presentediigiract court for approval.

The leniency programme and other cooperation creatntives for firms to come

forward and cooperate, speeding up the investigaitocess, but it is still up to the
Commission alone to decide the exact level of firecounts that will be awarded.
Moreover, leniency has created a backlog of leryiemplications, no doubt many of
which will prove to be spurious, and as will be kxped later in this paper, does not
discourage firms from appealing.

Thus the European Commission is currently unablert@r into settlements with
infringing firms in hardcore cartel cases, althodgms have for many years been
granted concessions for cooperating and admittiadpility, even before the

introduction of the leniency notice.

*0 85/202/EEC: Commission Decision of 19 Decemberdl@ating to a proceeding under Article 85
of the EEC Treaty (1V/29.725 - Wood pulp)

*1[2006] OJ C210/2; formerly [1998] OJ 98/C 9/03

*2 see also PM RottBellamy and Child European Community Law of Cortipet{(Sweet & Maxwell
2001) at 12-054

>3 For a detailed discussion see: A Stephan, ‘Theigucy Wildcard in Cartel Casedournal of
Business LawAugust Issue, pp.511-534
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3  The American experience

Commissioner Kroes' original suggestion of adoptiag settlement procedure
specifically for cartel cases, implicitly drew upthre experience of the United States
antitrust authorities in plea-bargaining and negotg consent decrees with the
parties to alleged anti-competitive practices. mpaortant distinction must be drawn,
however, between the US and EC antitrust regimiest, ih contrast to the European
Commission, the DOJ imposes criminal, not civih&@ns on hard core cartels and
so has no power in itself to determine whetherrgetaffence has been committed or
to impose appropriate penalties. Rather, it acts @sminal prosecutor in a court and
must persuade a jury that an offence has been db@dmFor less serious offences,
the DoJ can also proceed by means of civil enfoesgnof the Sherman Act.
However, punitive fines for cartel behaviour ar@ased under criminal law. The DoJ
has the monopoly of prosecution in this area (joynan exclusive competence to
enforce the Sherman Act, but shares authority forea the Clayton Act with the
FTC).

Under the equitable civil jurisdiction, the DoJ esititled to any remedy that is
reasonable and necessary to achieve adequatefretiefanti-competitive behaviour.
Relief is deemed adequate where it stops the aldlggal practices, prevents their
renewal, and restores competition to the state wmaild have existed had the
violation not occurred. By negotiating a consentrde in a civil antitrust case, the
DoJ can obtain effective relief without taking tt@se to trial. This may include the
making of a restitutive payment, but not a punitivee. Similarly, by negotiating a
plea bargain in a criminal antitrust case the Dad achieve enforcement with

punishment, again without taking the case to trial.

It is important to distinguish betweencansent decreand aplea bargain Despite
both requiring court approval and essentially animgrto a settlement in lieu of trial
between a defendant and a prosecutor, they hayedifégrent implications, with the
stakes being much higher in plea bargaining. Thendo is an agreement by which a
defendant ceases certain actions alleged to bgallley the antitrust authority in
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return for prosecution being dropped. It is notaamission of guilt and does not
involve the imposition of a sanctiqrer se Plea bargains on the other hand are a
negotiated agreement in which a defendant agreglead guilty to a criminal offence
(unlessnolo contendereliscussed below), cooperating with any ongoingstigation
and waiving its rights of appeal, in return for cessions granted by the antitrust
authority (prosecutor). These concessions typidalke the form of a lesser offence
or a reduced sanction. Under the Sherman Act, tiseme lesser offence for cartels.
Both consent decrees and plea bargains are lebgakdiing and can be enforced in
court. Thus a competition authority cannot use @seat decree to acquire injunctive
relief, or use a plea bargain to obtain evidenod, then go ahead with a prosecution
in the courts anyway — at least not in connectiorthe offence or activities as

described in the agreements.

3.1 US Consent Decrees

More than 70 per cent of civil antitrust cases prauby the DoJ have been settled
with consent decreés.Consent decrees are regulatory in character;areypot about
enforcement, but rather about injunctive (equitplotdief, designed to restore the
competitive position. Settlement discussions ammady initiated by the respondent.
The parameters of the judgment are then negotatdd DoJ staff, and ultimately
approved by the Assistant Attorney General. A neged judgment is subject to
withdrawal by the DoJ at any time prior to its f@inentry by the court.

The DoJ’s negotiation and entering of consent juelgisis subject to the Antitrust
Procedures and Penalties Act of 1974 (APPA, alsowknas ‘The Tunny Act’),
which provides scope for public scrutiny and comimdhe APPA requires the DoJ
to file a competitive impact statement with the taat the same time as its consent
judgment. This document must detail all of the ination necessary to allow the
court and the public to understand the backgrounclimstances, the impugned
practices and the competitive harm, and to evaliregéddoJ’s case and the coherence

of the proposed remedies. It must explain why ttep@sed judgment is appropriate

> ML Weiner, ‘Antitrust and the rise of the regulateonsent decree,” (1998ntitrust, Fall, 4l;
Furse (n 38) FN5
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in the circumstances, and how it serves the pubt&rest. All competitive impact
statements follow a prescribed format. “The sulistarcomponent requires the court
to ‘determine that the entry of such judgemennigi public interest®.

The proposed judgment and the competitive impatestent must be published in a
Federal Register at least 60 days in advance ofléhe at which it is to come into
force. This is intended to allow time for objectoto be raised to the proposal.
Summaries of the proposed judgment and the statemast also be published in
newspapers in line with a similar timescale (&\ashington Po¥t Each defendant
must file with the court a description of all commzations with the DoJ regarding
the proposed consent decree. A court must apprbeerelief accepted by the
government if it is within the "reaches of the pabinterest.” United States v.
Microsoff®). Once entered by the court, consent decreesaanaatiy effective for at
least ten years and can be enforced in the cowttsirid parties.

The main benefit of consent decrees is that theg Hae prosecutor the substantial
costs of trying a case in full as well as dealinghvsubsequent appeals. They also
benefit defendants by resolving allegations pemngtthem to avoid the effect of
section 5(a) of the Clayton Act, which accords prifacie treatment in subsequent
private actions to a judgment adverse to the defendh a litigated government
action. As consent decrees are not an admissioguiif they cannot be used by
private parties in litigation — not even as prineié evidenc&’ However, they
normally serve as a signal to affected buyers sesswhether there is scope for such
an actiort?

%5 S| Weisburst, ‘Judicial Review of Settlements &uhsent Decrees: An Economic Analysis’
(January 1999) 28. Legal Studs5.

6 56 F.3d 1448, 1461-62 (D.C. Cir. 1995)

715 U.S.C., 15 s.16(a); Furse (n 38)

*8 Furse (n 38)
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3.2 US Plea Bargaining

Plea bargains are governed by the Federal Rule€rmhinal Procedure, Rule
11(c)(1):

An Attorney for the government and the defendaattsrney... may discuss
and reach a plea agreement. The court must nofcipate in these
discussions. If the defendant pleads guilty or nodmtendere to either a
charged offence or a lesser or related offenceplde agreement may specify
that an attorney for the government will:

(A) Not bring, or move to dismiss other charges; [TYA®Elea Bargain]

(B) Recommend, or agree not to oppose the defendamtjgest, that a
particular sentence or sentencing range is ap@i@par that a particular
provision of the Sentencing Guidelines, or politcgtement, or sentencing
factor does or does not apply (such a recommenddt@s not bind the
court); or [TYPE B Plea Bargain]

(C)Agree that a specific sentence or sentencing rasgene appropriate
disposition of the case, or that a particular mimn of the Sentencing
Guidelines, or policy statement, or sentencing diactoes or does not
apply (such a recommendation or request binds ¢t ®nce the court
accepts the plea agreemgitYPE C Plea Baragin]

The defendant usually approaches the DOJ althobghrdéverse is also possible.
According to the DOJ’s “Grand Jury Manual’ (GIJM @tex IX) TYPE B plea
bargains are the most commonly used because cangtsore willing to approve
them, with their discretion available to reject thwposed sentence and impose a
different one. TYPE C plea bargains can only beraga or rejected and so courts
tend to be more hostile towards them.

The entering of a guilty plea is usually a conditiof any plea bargain — however,
there is an exceptiomNolo ContendereLiterally meaning "I do not contest it", this
plea is often entered by a criminal defendant wherfaces a realistic prospect of
conviction, does not wish to undergo a trial, aed ig not willing to admit that he
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committed the offence. Generally, a defendant ptgpdolo contendere, or "nolo,"
will be found guilty of the offence by the cours bhe has agreed not to contest the
charge. His plea (unlike any other guilty plea) mayt be used against him to
establish negligence per se, malice, or even #aictually did the acts which resulted
in the conviction, in later civil proceedings re&dtto the same set of facts as the
criminal prosecution. This makes follow-on actidas damages difficultHowever,
nolo contender@leas are extremely rare in antitrust cases alidmly be granted by
the DoJ in unusual circumstances according to thd GChapter IX). There can also
be anAlford Plea® in which a defendant pleads guilty, but contintesnaintain his
innocence. Prosecutors normally foresee such dedstake extra care to collect
factual evidence that proves the defendant’s gAifiord pleas offer no protection

from subsequent civil action.

The DoJ and the defendant are not completely breegotiate any level of fine. The
Sentencing Reform Act 1984 (SRA) requires that esergs arrived at through plea
bargains adhere to the United States Sentencingv@son Guidelines (henceforth
U.S.C.). Plea bargains can however be conditional.

Under the rule established Brady v Maryland®, prosecutors are required to disclose
any evidence it possesses which is favourableetaéfiencé' However in most cases
the defence counsel must make a specific reque&tXoulpatory material” and even
then, the obligation on the prosecutors only agpfi¢he information “in and of itself
creates reasonable doubt of guilt of the acclfd¢dnited States v Aguiy.

There are two recent developments which may pretendental to the operation of
plea bargaining in US antitrust enforcemestly, s.1 of the Antitrust Criminal
Penalty Enforcement Act 2004 has substantially eéased antitrust sanctions.

Maximum statutory corporate fines have increasethf610 million to $100 million

%9 North Carolina v Alford 400 U.S. 25 (1970)

0373 U.S. 83 (1963)

61 C Barrett Lain, ‘Accuracy Where It Matters: Bradiaryland in the Plea Bargaining Context’
(Spring 2002) 8@Wash. U. L. Quarterlyl,

%2 EC Zacharias, ‘Justice in Plea Bargaining’ (Mat&198) 39William and May L. R112

83427 U.S. 97, 112 (1976)
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and for individuals personal fines have increagednf$350,000 to $1 million and
prison sentences increased from three years taloashua suggests that: “While this
reform may "encourage” applicants to rush in fiostfull immunity, it might prove to
be a disincentive to negotiating a plea bargaiceBavith the offer of an 18-month
sentence, a defendant might decide to play saferahan risk three years. An
opening offer from the DoJ of five years might, tre other hand, tempt the
individual to take their chance with a juf§”Secondlyjn United States v Bookéhe
US Supreme Court ruled that district judges ardonger required to follow the US
Sentencing guidelin8% used in the calculation of penalties. They nowehshe
power to set fines that are lower than the minimmaquired by the guidelines making
it tempting for firms to try their chances withway, with the aim of incurring a lower
fine than would be on offer from the DOJ in pleadaaning that adheres to the
guidelines. The Supreme Court also held that “whesentencing judge determines
facts not found by jury or admitted by the deferidanimposing an enhanced
sentence under the U.S. Sentencing Guidelinegjafendant’s constitutional right to
trial by jury is violated®®. Despite Booker and other Supreme Court decisions
confirming the Guidelines status as advisory, fiegrs that courts continue to follow
them when accepting plea agreeméhts.

Under Federal Rules of Criminal Procedure, Rulee)(f)(a guilty plea made through
a plea bargain is admissible in civil (private)iaes unlessiolo contendereHowever

if one examines the contents of a plea bargain meat, there is very little detail
contained therein compared to a full European Casion Article 81 decision, for
example. This is because the plea bargain disaussiemselves occur behind closed
doors away from the court. There is thus an ingerib settle in a plea bargain, rather
than having the details of an infringement fought im court, resulting guilty plea.
This, coupled with the revealed evidence, will Bkassist injured parties in their
legal action more so than a plea agreement. Undler R (e)(6), "any statement made
in the course of plea discussions with an attorfioeythe government which do not

& Joshua (n 2)

% United States Sentencing Commissiomyav.ussc.gov/guidelin.htp

6 SD Hammond, ‘Antitrust Sentencing in the pBsiokerEra: Risks Remain High for Non-
Cooperating Defendants’ American Bar Associatioatife of Antitrust Law, Spring Meeting,
Washington D.C., March 20, 2005.

" OECD (n 22) FN14
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result in a plea of guilty" are privileged commuations and are not admissible in
subsequent criminal and civil proceedings. The fisnthis brings vis-a-vis follow on

suits may make this a very strong driver for firms.

The plea bargaining systems which exist in the 384 Canada both operate within
criminal competition law enforcement regimes. Fowhslirect settlement also exist
in some civil / administrative enforcement systentduding Australia, New Zealand

and South Africa®®

The U.S. thus has a definitive system of plea bamgyg that has evolved over more
than a century and which the judiciary has devedopeparallel to. It represents an
absolute settlement procedure under which the cohngpeauthority and infringing

firm agree the exact level of fine to be paid, aviiere the latter agrees to waive
rights of appeal, bringing cases to a swift conolusSavings are clearly maximised
under such a system allowing more cases to be wéhltHowever such a system is

not without a number of trade-offs.

3.3 The incentives for firms to settle in the US

Before discussing the trade-offs which exist inyatsm of direct settlement, it is
important to understand why such a high proportobrirms in the US choose to
settle with the DOJ, rather than go to trial. Ap&dm the benefit of bringing
proceedings to a timely conclusion, there are thnagn reasons why firms choose to
settle:First, to gain from the concessions available at seétfgmn the US, leniency
discounts are not available once immunity has lgeanted to the first revealing firm.
Any subsequent firms seeking concessions in returmooperation have no choice
but to plea bargainSecondly apart from an admission of guilt and the level of
sanction agreed, no other information about thengément is generally made public
at plea bargain. This hinders follow-on actions damages and so is more desirable
than a full public trial. This is a particularlyrghg incentive in US antitrust cases
where treble damages are normally available torexjuparties;Thirdly, the DOJ

% OECD (n 22) recital 11

A. Stephan - ESRC Centre for Competition Policy. 23



prosecutes individuals and firms for cartel infengents, both of whom can approach
them together in order to settle their culpabsiti®#hese incentives in the US have to
be strong because, by entering into a plea bangdm the DOJ, infringing firms

waive their rights of appeal, making the settlenfiratl.®®

4 The costs of direct settlement

The perceived benefits of adopting a broad US stgtdement procedure have to be
weighed against the potential costs. Although pl@ains may save the competition
authority resources, speed up cartel enforcemeshtclear any backlog of leniency
applications, the introduction of such a systerfikisly to result in three trade-offs:
(i) Lower Fineswill result from the offer of a settlement condgessand from s
potential agency cost, whereby the competition @utyh becomes increasingly
willing to accept lower fines at settlement in artkecomplete more cases. If fines are
the only effective sanction, there will be a negatiimpact on deterrence as the level
of punishment will be reduced; (iynjust Outcomesnay come about as a result of
shortened investigations and procedures, wheree tligera greater reliance on
information of questionable accuracy obtained throdeniency. In addition, the
competition authority may put undue pressure omdgito accept settlements. Some
judicial oversight is required to ensure fairnessedtlement, especially where firms
are forced to waive their right of appeal. (iRyivate Enforcemenin the form of
follow-on actions will be weakened if settlemengsult in less information (or no
information at all) about the infringement becommgplicly available. The first and
third effects will be particularly detrimental tcet@rrence and may outweigh any
benefits in terms of processing more cases in alyimanner or clearing a backlog of

leniency applications.

4.1 Lower fines: Settlement concession & agency cos ts

In a cartel enforcement regime where fines areotiig sanction (as is the case on EC
Community level), high fines are necessary in ofideensure an effective level of

9 SD Hammond (n 4) p2, 11
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deterrence is achieved. As well as persuading fiondesist from cartel behaviour,
high levels of fines improve the effectivenesseafiéncy programmes in uncovering
infringements. This is because more firms are edtimto revealing their anti-
competitive behaviour in return for immunity frorhet high fines. Hammond has
frequently commented that “if a jurisdiction relieson financial penalties alone to
sanction cartel conduct, then the fines must berséy punitive if they are going to
attract amnesty applicanf8” It is generally accepted that fines imposed byoRean
Commission, capped at the statutory 10 per cernafial worldwide turnover, are
inadequate to achieve a high level of deterrénae the absence of effective criminal
enforcement against individu&lsand of prevalent private enforcement in terms of

injured parties bringing follow-on actions for dayes.

4.1.1 The settlement concession

Firms’ primary inventive to participate in a semtient procedure is the availability of
a concession in the form of a fine discount. Treatgr the settlement concession, the
greater the willingness of infringing firms to $ettHowever, as the concession will
be equally available to all firms that settle, geeaconcessions also amount to
reduction in the magnitude of fines imposed in eacases. This has the effect of
weakening deterrence and could outweigh any gairterims of freed-up resources.
There is also a danger that large settlement ceimescould undermine the leniency
programme which relies on a stark difference betwhe immunity prize and the size
of the sanction otherwise facéd.On the other hand, if the settlement concession is
small, then firms may be unwilling to participatesettlements that waive their right
to appeal, particularly if an appeal is likely &adl to 20 per cent reduction in fine, as
has been the case in the EC.

" SD Hammond, ‘Cornerstones of an effective LenidPimgram’, ICN Workshop on Leniency
Programs, Sydney, Australia, Nov 22-23, 2004

" Wils (n 36) at 6.5.2; P Bucciross and G Spagri@ptimal Fines in the Era of Whistleblowers,
Should Price Fixers Still Go to Prison’ (2005) L&esearch Paper 05-01

2 A criminal offence against individuals exists viitlsome member states, and private enforcement is
assumed to be weak, although we do not know howyroases are settled out of court.

3 OECD (n 22) recital 7
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In US plea bargaining, a settlement concession dditian to leniency is not
necessary. Firms that miss the immunity prize hravehoice but to settle if they wish
to receive lenient treatment in return for coopgeratFirms in the US also have a
strong incentive to plea bargain, regardless ofctirecession available, as this makes
it harder for private parties to rely on public pecution to assist them in seeking
damages. Typically, only a press release and lboeft hearing are made public.
These usually confirm an admission of guilt and lehesl of sanction agreed at plea
bargain. Both these incentives are likely to be kveathe EC where follow-on
actions are less prevalent and where a separatedighdct leniency programme
grants discounts to subsequent firms to come falwadter immunity has been

awarded.

It is also in the interest of firms in the US tateanplea bargains in order to secure
immunity from prosecution or reduced sentences employeesinvolved in the
infringement. In the EC on the other hand, crimsehctions exist only within some
member states (e.g. UK and Ireland) and the Conioniss not in a position to grant
such guarantees on behalf of national competitighaities in criminal matters. In
addition, firms negotiating plea bargains with D@J can benefit frommmnesty plus
whereby further concessions are granted in retornirfformation about another
infringement. Inversely, where it is later reveatbdt a firm held information about
another infringement that it did not produce, ityniee subject tgenalty plusunder
which fines are increaséd.

In the absence of the incentives outlined above, néed for generous settlement
concessions may also be heightened by firms’ vgrywilingness to settle’> For
example, firms who choose not to cooperate abalNyho are reluctant because they
were one of the ringleaders (precluding them frovmunity’®), may be less willing to
settle than those already ‘in bed’ with the regulatEven if only one firm in a
particular case refuses to settle, the procedaiasgf settlement will be lost. This is
because delivering and defending a decision or icbom against that firm will

" Hammond (n 70)

S E.g. N Boari and G Fiorentini, ‘An economic anigysf plea bargaining: the incentives of the partie
in a mixed penal system’ (June 2001)iatl Rev. L. & E.

62006 Leniency Notice, Recital 13
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require a full investigation and case file. The petition authority is also more likely
to face costly appeals from the firm, especiallit ivould otherwise have waived its
right of appeal at settlement.

The settlement concession may also need to refhecprobability of a conviction
failing, or of the penalty being reduced at app€ahs fines in the EC are currently
reduced by an average of 20 per cent at appealtlansent procedure that required
parties to waive their right to appeal, would néede underpinned by a generous
concession. Finally, concessions may also needotmter other advantages of
seeking a drawn-out process; for example, to dieligw-on actions for damages in
the courts of national member stafés.

4.1.2 The potential agency cost

The public interest in cartel enforcement lies @ity in the deterrence of future
infringements, averting the harm caused by colkisigreements in the first place.
Deterrence depends, not only on the number ofmigénments punished, but also on
the gravity of the punishment. In particular, iethunishment is inadequate, then the
net benefit from cartel infringements, even if g proportion are caught, may still
be positive. However, politicians and members ef pablic may crudely measure a
competition authority’s success simply in termgled number of cases it completes
each year. If this is so, then there is pressurthertompetition authority to conclude
cases as swiftly as possible in order to improgerdputation, secure public and

political support, and to justify the public monieyested in its activities.

“the prosecutor’'s position as an agent means ghdty plea settlements
negotiated case by case tend to diverge from tti@envould most efficiently

serve the public interest in optimal deterrenceis tlivergence usually takes
the form of unduly lenient sentence offers”

" JR Lott Jr., ‘Should the wealthy be able to “bustice”?’ (December, 198Mhe Journal of Political
EconomyVol. 95, No6, 1307-1316

8 OECD (n 22) FN39

9'3J Schulhofer, ‘Plea Bargain as Disaster’ (Jur@2)1901Yale L. J1979,
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Thus the agency problem that may arise in any systesettlement, is the strong
temptation for competition authorities to process many cases as possible by
offering greater concessions at settlem®rithis may be particularly tempting where
there is a backlog of leniency applications waitiogbe processed, or where the
regulator is keen to curb the number of costly ajgperesulting from its
decisions/prosecutions; particularly where thessulte in prosecutions being
overturned or severely criticised at judicial revieThere may also be a desire to
increase credibility, reputation or to use compgmtitaw enforcement as a way of
furthering other policy objectives.

In the US, fines in plea bargains are calculatecbmbing to the US Sentencing
Commission Guidelines as required by the SRA. Tiseseminimum and maximum
thresholds for fines, with specific criteria unadmich fines can be set outside of these
limits. One of the grounds for imposing a fine kelthe minimum is the “ability to
pay’ exception. The DOJ’s treatment of firms inchgl SGL, UCAR and Hynix
suggest that this exception is applied looselyrduriegotiations at plea bargain. The
firms were granted concessions under this excepa@isnpart of plea bargain
settlements even though the ‘continued viabilitl/tlee organisations did not appear
‘substantially jeopardized’ as required by the @,3n particular Hynix was about to
spend $250 million on a business venture in ChiAlthough such cases suggest fine
discounts may be used as bargaining tools in setiés, this is less of a concern in
the US where other sanctions also exist.

More generally, collusion between the authority #8mel infringing firm is considered
to be a serious danger in the £#S0ne of the purposes of the US Tunny Act in
requiring court approval of consent decrees andd®g in which the public can
scrutinise them, was to prevent alleged ‘sweethdeats’ that occurred before those

requirements came into place. Allegedly under thdsals “powerful corporate

8 palmer (n 32)

8 Schulhofer (n 79)

82 See also: Stephan (n 53); H Mutchnik and C Cassimags United States Hynix Semiconductor,
Inc: Opening the Door to the Inability-to-Pay Deferid@®05) Antitrust SourceSeptember 2005, p.4.
8 RE Scott and WJ Stuntz, ‘A Reply: Imperfect Bangaimperfect Trials and Innocent Defendants’
(1992) 101vale L. J2011
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interests used political influence to negotiateasent decree that did not adequately
address the issues raised in a law &bt that was not in the public interdst.

In Europe, the obvious danger that arises in tloatext is the Commission’s
obligation to take social factors into account wketting fines: “...the consequences
which payment of the fine would have, in particular leading to an increase in
unemployment... ¥ As a consequence of this, the Commission may fgiveurable
treatment to European firms and firms with largeeragons within the EU. Apart

from lowering fines, this will adversely affect piretability and consistency.

Lower fines resulting from generous concessionsapdtential agency cost are thus
detrimental to deterrence in jurisdictions wheree§ are the only sanction, such as on
the European Community level. If the settlementcession is too high then there
may be a net reduction in deterrence, despitert@nig-up of resources which can be
employed in more caseé¥€.Where there is a danger that fines are alreadyffiont

to deter cartels (in the absence of other sangtibles direct settlements risk reducing
the cost of collusion for infringing firms, widergrany gap between the illegal cartel
profits earned and the sanction faced, given #witiood of being detected. On the
other hand, if the settlement concession is too, lithven firms may choose not to
settle; particularly where they are expected tovevéineir right to appeal as part of the
settlement. Instead, they will choose the normé&reement procedure under which
cases continue to be taxing on a competition aiyf®time and resources, while any

backlog of leniency applications continues to grow.

8 Anderson, L.C., ‘United States v Microsoft, Antist Consent Decrees, and the need for a proper
scope of judicial review’, (1995) 58ntitrust Law Journall.

8 Furse (n 38)

8 Joined Cases T-236/01, T-239/01, T-244/01, T-26HAd T-252/01Tokai Carbon and others v
Commission of European Communiti2804] ECR 11-1181, at 371

87 Schulhofer (n 79)
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4.2 Abuse, fairness and judicial safeguards

In an efficient settlement procedure, the commatiuthority will agree to sanctions
that accurately reflect firms’ respective culpdl@B, minus the settlement
concessiofi® Where a settlement procedure is adopted in omléee up resources
and time, there is an implication that investigasiavill become shorter and that case
files will be less detailed. Moreover, the outcomk settlement negotiations or
discussions will depend heavily on the bargainiog/gr of the competition authority.
The settlement procedure occurs behind closed dawdsjudicial safeguards are

needed to insure fairness.

4.2.1 Imperfect information and abuse by co-conspir  ators

In order to save resources and deliver swift jestgettlements have to be reached at
an earlier procedural and investigative stage abttie case can be brought to a close
and the competition authority’s finite resourceas be moved onto the next leniency
application or letter of complaifif. The problem with shortened investigations is that
the competition authority will arrive at a settlamhevith an infringing firm using less
detailed evidence than would otherwise be the chs@articular, the competition
authority will rely more heavily on evidence obth through the leniency
programme which may be of questionable accuracy.

Cartels are multi-agent infringements, but invesi@ns opened through a leniency
application will initially depend on information @vided by just one firm. In the
Seamless Steel Pipappeal, the CFl stated that “no provision or agyegal principle
of Community law prohibits the Commission from iialy, as against an undertaking,
on statements made by other incriminated undemakiri®. The question is whether
firms may abuse this reliance by providing inforimat that exaggerates the
involvement of fellow cartel members (now compettonce more) with a view of

granting themselves a competitive advantage irpts¢-cartel period. The temptation

8 Schulhofer (n 79)

8 Scott and Stuntz (n 83)

% JFE Engineering Corp. and others v. CommissidangdoCases T-67/00 T-68/00, T-74/00 and T-
78/00 8July 2004 par 192; see also Van Barlingen and Barém14)
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to embellish evidence may be heightened by thee'‘rax the commission’ and
concerns as to whether enough information will tbevpled to secure immunity. It is
not inconceivable in extreme cases, that cartelg usa the threat of exaggerating a

cheating firm’s role in an infringement to susttie collusive agreemetit.

Allegations of whistle blowing parties embroideriag exaggerating evidence that is
relied upon by the Commission has been allegeberpast before the CFl and ECJ —
for example in th&€artonboardappeal¥ More recently in an appeal lodged with the
ECJ concerning there-Insulated Pipes Cartel was alleged that ABB had its fine
reduced by exaggerating the participation of offirens in the infringement, even
though it was the main instigator of the cafteAlso in Copper Fittings* the fine for
one infringing firm was increased by 50 per centdose it initially provided
information through the leniency notice that lgtesved to be inaccurate.

A further problem outlined by Ratliff exists whetbe settlements are final and

binding once reached, regardless of informatiorsegbently uncovered,

“...one company’s position may be closely affectedthmy position of others.
What happens if two companies in a cartel pleaa $bort duration, but three
others do not settle and the investigation consnuevealing ultimately a
longer duration of infringement? Presumably, then@ussion cannot go back

on its plea agreement™

Incidents of abuse of the nature outlined above weay well be rare. In Europe the
Commission will normally conduct dawn raids on femat the beginning of an
investigation and should, in most cases, be ablkextmact evidence from firms that
will either corroborate or cast doubt over inforimat initially acquired through

1t is not uncommon for the leniency policy to umeocartels that have already failed, rather than
active ones, as explored in Chapter 2.

9211998] ECT 11-2099; Harding and Joshua (n 11) p251

932002/C 202/02: Appeal brought on 21 May 2002 bypdkeRarindustri A/S against the judgment
delivered on 20 March 2002 by the Court of Firstémce of the European Communities (Fourth
Chamber) in Case T-21/@ansk Rgrindustri A/8 Commission of the European Communi{igase
C-189/02 P)

% RAPID Press Release, 2Geptember 2006, IP/06/1222

% Ratliff (n 17)
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leniency. However, there is an inherent problenthiat those “most involved in a
conspiracy can offer the most evidence when theypemte with a competition
authority, not only about their own, but also th&er participant’s activities in a

cartel®®

. Consequently, it will be harder for firms posseg less evidence of the
infringement to rebut any claims made by the prim@&niency applicant. As
infringements become more sophisticated, the dgastivritten evidence is bound to
increase. Shorter investigations make it hardeotooborate the accuracy of evidence

obtained through leniency, leaving the settlemeot@dure open to abuse.

4.2.2 Fairness and bargaining power

As Yeung points out, a “plea bargain is not famgly because it represents a genuine
consensual agreement between partiestlthough settlement procedures are likely
to lead to a net decrease in the level of fineoseg, there is a danger that a minority
of firms will agree to settle when it is not in thbest interest to do so. The fines on
offer by the competition authority may be undulyghhibecause of imperfect
information obtained from a shortened investigation through leniency? In
Australia, where a civil settlement procedure impetition cases exists, there have
been instances of firms admitting guilt at settlat@® bring proceedings to a swift

conclusion, while publicly protesting innocerice.

On the one hand, firms may do this out of corpopatgmatism: because they want a
swift end to the case, or because they want td tinei amount of information about
the infringement that becomes public, so as to nfakew-on suits for damages
harder and to limit reputational damage. The dandd¢his is greatest amongst firms
who are particularly averse to risk and uncertaittyIn Europe, much of this risk
and uncertainty may be created by the unpredictaid@ner in which fines are
calculated, which make it very difficult for firmse predict the fines they will face if

% OECD (n 22) recital 53; Kobayashi, B. H., ‘Deterce with Multiple Defendants: An Explanation
for “unfair” Plea Bargains’ (Winter 1992)JHE RAND Journal of Economicgol. 23, No4 507-517
°"Yeung (n 28) p130

% Scott and Stuntz (n 83)

9 ACCC v JMcPhee (1998) ATPR 41-62&CCC v NW Frozen Foods Pityd (1996) ATPR 41-515
at 42, 441; Yeung (n 28) p145 & FN19

190 BH Kobayashi and JR Lott Jr, ‘Low-Probability-higtenalty Enforcement strategies and the
efficient operation of the Plea-bargaining Systéh992)Int. Rev. of Law and Economjc, 69-77.
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they refuse to settle. In this respect, predictdbles would act as a ‘screening
device®® in settlements; when firms are unable to negotiafime with competition

authority at settlement that reflects its culpaypilin relation to the other cartel
members, it will have the confidence to wait fog thommission’s final decision and

then appeal to have the fine reduced.

On the other hand, firms may choose to settle withemot in their best interest to do
SO, as a consequence of pressure exerted throagtothpetition authority’s strong
bargaining advantage. Firms may fear that the caitigpe authority will seek even
higher sanctions if settlement discussions reaalersate'® In the mid 1990s Van
Bael observed how “a party with a high degree dpalility may end up with a fine
considerably lower than a party shown to have plagevery minor role... simply
because this latter party has decided to use ritdafmental right to defend itself®
illustrating the pressures that may be exertedrorsf

Competition authorities imposing civil sanctionsnduding the European
Commission) have particularly strong bargaining powwWhereas in the US the
alternative to a settlement with the DOJ is a amahtrial, in Europe it would be a full
decision, with the Commission acting as investigaosecutor and judge. Also
competition authorities can typically pull out ofsattlement at any time before it is
approved by a court or presented in a final dexjsiwhereas the infringing firm
cannot (for example the US Tunny Act in relationctmsent decrees). This means
that the authority can pull out of the decree atléist minute to force a renegotiation
of its terms'®* In such instances, risk-averse firms are mordylike settle, even for

an unduly high sanction, the more generous thiesetnt concession &>

191 Grossman and Katz (n 30)

192 Yeung (n 28); S Bibas, ‘Harmonizing Substantivén@nal-Law Values and Criminal Procedure:
The Case of Alford and Nolo Contendere Pleas’ (20§3) 88Cornell L. Rev1361; Scott and Stuntz
(n 83); Kobayashi and Lott Jr (n 100); F H Eastaokr ‘Plea Bargaining as Compromise’ (June 1992)
101 Yale L. J.1969; SJ Schulhofer, ‘Criminal Discretion as a Ratpry System’ (1988) 14. Legal.
Stud.43; Grossman and Katz (n 30)

193 van Bael (n 47)

194 Eurse (n 38)

1% Yeung (n 28) p115; Kobayashi and Lott Jr, (n 100)
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4.2.3 Safeguards

In settlement procedures, some judicial oversighequired to ensure against unjust,
inconsistent, or discriminatory outcomes, whilell stillowing the competition
authority to free up some of its resources to b@leyed in other cases. This is
particularly important in (although not exclusive) tsystems of settlement that
involve waiving right of appeal. Some suggest tbettlement “merely reflects the
risks of improper conviction [and punishment] taduld already exist at trial” and
that “any increased risk of improper convictionofiset by the lighter sentences
imposed on these defendanf8” However, as Scott & Stuntz point out, “no syst&m
consensual allocation is better than the dispugelugon process that backs it Gfy”
Indeed the potential costs of increased unfair @uis as a result of the US plea
bargaining process have in the past raised enougitecns for some local
jurisdictions (namely Alaska and California) to ued and even attempt to abandon
(unsuccessfully) the use of plea bargains altogéfh¢iowever, this is not to suggest

that trial and appeal systems never produce uajutspmes'°

Yeung contends that settlement procedures “putinstoa values of procedural

1110

fairness, accountability, transparency consistepoyportionality”™ ™ and goes on to

identify three safeguards which can limit these &f:

First, the separation of prosecutorial and judiciinctions is considered
fundamentdf!, otherwise the defendant is vulnerable should thegide to reject a
direct settlement offer. As mentioned earlier iis fhaper, the European Commission
assumes both these functions in cartel caseselpdkt, the same officials have been
involved in investigating and in drafting cartectaons. There may be a bias towards
a finding of guilt where the defendant has refutdesl Competition authorities plea

19 Guidorizzi (n 30)

197 Scott and Stuntz (n 83)

198 1hid; R Wright and M Miller, ‘The Screening/Bargitig Trade-Off (2002) 5%tanford Law Rev.
29, Oct; Guidorizzi (n 30)

109 Easterbrook (n 102)

0yeung (n 28) p132-138

11 M Loughlin, Swords and Scalg®xford, Hart Publishing 2000)
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offer. As it is there have been criticisms by firtigt the Commission does not

properly take into account arguments put forwardHem following the SO

Secondly, because settlements are negotiated belusdd doors, they rely on the
skills and professionalism of the legal represaveatand prosecutors. Whereas in the
US, nolo contederepleas are not generally accepted unless in exoegti
circumstances, in Australia the competition autiyariearly should not have entered
into settlements with firms who publicly protestéeir innocencé’® Yeung contends
that such cases should go to trial where guilt lmarirmly and publicly established

t'* Thus a lot of trust is placed in the ‘prosecutodthics’ of the

beyond doub
competition authority. The best safeguards agatistal laxity are transparency and
judicial review. The former safeguard cannot exissettlement discussions because
they occur behind closed doors. Moreover, in Eurbfgealleged to be lacking from

the method with the Commission calculates fines.

Thirdly, the outcome of settlements negotiateddnrst should be supervised by a
judicial body to insure consistency, proportionaland to safeguard against the
adverse effects of asymmetric bargaining powerthim US, all plea bargains are
approved by a federal court which can, in pringiplegow out the agreement if it is
unfair or inconsistent. This judicial scrutiny stdbe genuine and robust, not merely

a formality.

A major difficulty in achieving this third safeguhis ensuring that incentives for
meaningful scrutiny exist in the first place. Csugenerally rely on an adversarial
dynamic; a prosecutor and a defendant or appeN&here courts are faced by two
opposing parties in consent, putting forward adisettlement, it will be difficult for

courts to scrutinise those settlements, espe@allhey too will usually have a heavy

12 R Wesselling, ‘The Draft-Regulation Modernisinge tiCompetition Rules: The Commission is
Married to One iDea’ (2001) ZBuropean Law revie857; Van Bael (n 47); M Levitt, ‘Access to the
File: The Commission’s Administrative Proceduresdases Under Article 85 and 86’ (1997) 34
Common Market LawRevield13

113 ACCC v McPhee (1998) ATPR 41-628CCC v NW Frozen Foods Rtyd (1996) ATPR 41-515

at 42, 441; Yeung (n 28) FN19

4 yeung (n 28)
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work load and will thus welcome the swift settlemen cases. In Australia courts
actively encourage penalty agreements for thisoreal fact, in one of the cases
mentioned earlier, the court accepted a plea agreeaven though the defendant in
this case consented to the allegations without tishgitheir truth*>. Yeung contends
“It is contrary to the rule of law to penalise irm@mt firms and individuals, even if
they voluntarily accept, punishment for reasonscafnmercial pragmatism™. A
further difficulty is the reluctance by both sidescooperate with judicial oversight:

“Once a deal has been struck, it is in the partimstual interest to ensure that
its terms are observed and they are therefore elplio welcome measures,
such as judicial oversight, that might inhibit thieeedom to bargairi*”.

In addition, the prosecutor and defendant typicalgke a joint statements of guilt,

culpability and agreed sanctioff It is hard for a court to distinguish whether such
statements accurately reflect the negotiationsthate may not enough information

contained in such statements to scrutinise its lasimns. Even where a firm accepts
an unduly high sanction at plea bargain out of cafe pragmatism, the defendant
may conceal facts from the court to ensure théese¢nt is approvetf®

Even in the US, critics suggest that judges “ralyinaccept agreed penalty
recommendations, thus effectively usurping the te®urole in sentencing and

replacing it with trial by prosecutd?® Providing effective safeguards in settlement
procedures can thus be difficult, even where pardiee not required to waive their

rights of appeal.

5 NW Frozen Foods Pty LtdACCC (1996) 71 FCR 285, 296-7; Yeung (n 28) p145

18 yeung (n 28) p147

17 |bid p145

118 |bid p148

119 pid p116

120 |pid p141; K Mack and S Anle®leading Guilty: Issues and PracticéBarlton South, Vic,
Australian Institute of Judicial Administration,9%) p98; OECD (n 22) recital 14
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4.3 Uncertainties over private enforcement

Competition authorities are always keen to enccaurdmp private enforcement of
competition law, both in the form of original acti® and follow on actions for
damages, once there has been a public finding ohgdoing. In Europe, private
enforcement appears to be weak, although it is taastimate the number of out of
court settlement¥! Systems of direct settlement threaten to makevetn suits

harder for private litigants. An important incemivfor firms to participate in

settlement procedures arises if less informatiazuakhe infringement, which would
otherwise be relied upon in private actions, is enpdblic. Competition authorities
will naturally want to publicise as much informatiabout the infringement as
possible, but will not do so if this underminesedtlement procedure. After all, their

function is primarily to secure public prosecutiont private damages.

In US plea negotiations the only information tlsatyipically made public, even where
court approval is required, is the identity of firen, an admission of guilt, and the
level of fine agreed to. By contrast to a full diet 150 page Commission decision,
very little information about a firm’s involvemeint the infringement is placed in the
public domain. Plea bargains enable firms to makiew-on cases more costly to
plaintiffs Although private parties can rely on tfen’s admission of guilt, proving
the extent of their liability and causation will maally be harder following a
settlement. In the United States, plea bargainsxatoseem to discourage private
actions in cartel cases, although the incentiveu® is much higher there, thanks to
the availability of treble damages and cost rulagty heavily favour claimants? As
investigations that end in settlement will be segrtthis hindrance to private
enforcement will exist even where a detailed deniss released by the competition
authority.

121 Green Paper ‘Actions for damages’ (Dec 2005) abéel at
<http://europa.eu.int/comm/competition/antitrustéstiiactions_for damages/index_en.bktml

122D | Baker, ‘Revisiting History—What Have We Leach8bout Private Antitrust Enforcement That
We Would Recommend To Others?’ (2004) 16(dyola Consumer Law Revi&8v¥9
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Ratliff'** identifies third party rights as a key issue. Anpdainant may contest a
settlement, with a view to making a follow-on claion damages. He suggests that the
Commission may simply reject such action, perhagsguarguments of Community

interest as iMutomec Il

The benefits of direct settlements must be balaragginst a number of potential
costs. Lower fines will result from the necessasg of concessions and may be made
worse by the competition authority’s desire to pgscas many cases as possible. In
order to save resources, settlement implies shomesstigations and a greater
reliance on information obtained through lenienafnich may be of questionable
accuracy. Some firms may choose to settle whenribt equitable to do so because
they are averse to risk, or as a result of barggipressure exerted by the competition
authority. Safeguards are needed to ensure faifpesscularly if firms are forced to
waive their right of appeal), however effective might by the courts is hard to
implement where neither party wants the settlerteebe challenged. Settlements will
normally result in less information being made puliindering follow on actions for

damages.

5. The European Commission’s Settlement Procedure

In October 2007, the European Commission publishettaft settlement procedure
for cartel cases. This included a draft Commissimiice** on the conduct of
settlement proceedings in cartel cases, a profmsamendment$® of Regulation No
773/2004 to allow for such a procedure, and twepreleaséd’ containing further

guidance.

123 Ratliff (n 17)

124:Draft Commission Notice on the conduct of settéernproceedings in view of the adoption of
Decisions pursuant to Article 7 and Article 23 @fubcil Regulation (EC) No 1/2003 in cartel cases’
0J 2007/C 255/20

125 proposal for a Commission Regulation (EC) No ..020f [...] amending Regulation (EC) No
773/2004, as regards the conduct of settlemenegtwes in cartel cases’ OJ 2007/C 255/19

126 press Release ‘Antitrust: Commission calls for mmmts on a draft legislative package to introduce
settlement procedure for cartels*26ctober 2007 IP/07/1608 and ‘Frequently asked tipres 26"
October 2007 MEMO/07/433.
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5.1 Stated Aims

Recall from the introduction to this paper how #aings that can be accrued from a
settlement procedure are two fold: resource gdarsugh shortened proceedings that
bring cases to a more timely close, and a reduatidine number of resulting appeals.
However, the draft notice only refers to the forrasran explicit aim: to “allow the
Commission to handle more cases with the same masguthereby fostering the
public interest in the Commission’s delivery of exffive and timely punishment,
while increasing overall deterren¢&” This implies an increase in the number of
cases dealt with, clearing the backlog of lenieagplications. Reference to the latter
saving is only mentioned in one of the press relgaSettlements ....could reduce
litigation in cartel cases’. However it is importda understand from the outset that
the settlement procedure does not prevent infrqxgiinms from appealing the
Commission’s final decision before the CFI or théJE The incentive for firms to
participate in the settlement procedure is an eglisgount in the fine imposed,
drawing a line under their past illegal behaviowrenquickly.

5.2 Procedure

The settlement procedure exists in parallel todtaadard procedure for finding an
infringement in cartel cases; it constitutes adastnd more simplified route for
settling a case. However, there is no right tolesetit is entirely at the discretion of
the Commission to decide whether the settlementguhare is appropriate in a given
case, having regard to factors such as the numbegradies involved and the
likelihood of reaching a common understanding albatextent of liability within a
reasonable time frame. Settlement proceedings atéateéed once the “core”
investigation (leniency, inspections) takes ithe stage of drafting an S& Where
the Commission considers settlement discussiote tappropriate, it will set a time
limit of no less than 2 weeks to receive a writtitlaration from the parties of an
intention to engage in ‘settlement discussidASUpon receipt of these declarations,
the Commission can decide to open discussion rouhdse will tackle alleged facts,
their classification, the gravity and the duratioh the infringement and on the

127 Draft Settlement Notice (n 124) recital 1
128 Draft Settlement Notice, (n 124) recital 9
129 Draft Settlement Notice, (n 124) recital 11
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liability for involvement. This includes discussirige potential maximum fine, not
including any reductions for leniency. At this timf@ems have some access to the

Commission’s case fil&™°

If an agreement is reached that the Commissioappywith, a time limit will be set
in which the firms must send a formal request (I¥nt Settlement Submission)
principally containing:

e Acknowledgement of the parties’ liability for thefingement;

¢ An indication of the maximum amount of the fineg tbarties foresee to be
imposed by the Commission;

e The parties confirmation that they have been indrof the Commission’s
objections in a satisfactory manner and that thayehbeen given the
opportunity to be heard;

e Parties’ confirmation that they will request neitteecess to the file nor a

formal oral hearing.

In return, the infringing firms subject to the $&mttent procedure will receive a
discount in the fine imposed, in addition to angodiunt attained through the leniency

notice.

The settlement procedure yields savings in two wgystly, in participating in the
settlement procedure, firms agree not to requessacto the file or a formal hearing
once the SO has been issued. The infringing fintishave already been given the
opportunity to raise any defences in the writtettlesment submission and during the
settlement discussions, ‘enabling the Commissiotake their views into accouft®.
Thus while the SO is still being drafted, the fimill reach a common understanding
with the Commission. Once the SO has been issurads fire given a time limit in
which to endorse it ‘simply by confirming (in unegocal terms) that the SO
corresponds to the contents of their settlementng@gions and that they therefore

remain committed to follow the settlement procedfiife The Commission can then

130 Draft Settlement Notice, (n 124) recital 17
131 Draft Settlement Notice, (n 124) recital 17
132 Draft Settlement Notice, (n 124) recital 26
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swiftly deliver its final decisioh®, after consulting with the Advisory Committéé
Secondly, a Commission’s SO endorsing the conteftshe party’s settlement
submission could be much shorter than a SO issuéte contradictioli>, meaning

that less resources will be need to be employéis nirafting.

The Commission retains the possibility to depadnirthe parties’ settlement
submission at any time before the final decisiordesivered. The amount of the
settlement discount will be established after pubtinsultations, but the Commission
has made it clear that all parties in the same wdlseeceive equivalent reductions in
the fine. The settlement procedure is summarisédguare 2 below.

133 pyrsuant to Articles 7 and/or 23 Regulation 1/2003

134 pyrsuant to Article 14 of Regulation 1/2003

135 press Release ‘Antitrust: Commission calls for mmmts on a draft legislative package to introduce
settlement procedure for cartels"2@ctober 2007 IP/07/1608
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Figure 2 — The European Settlement Procedure forca  rtel cases
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5.3 The likely benefit of the Settlement Procedure

The stated aim of the settlement procedure is ¢e fip resources so that timely
punishment can be delivered more frequently inetadses. Recall from 3.1.2 that,
excluding appeals, cartel cases currently average tand a half years from when an
investigation is opened, to when the Commissionveld its final decision. The

saving outlined in the settlement notice clearlynes between the SO and the final
decision, when accesses to the file and requestsréb hearings by infringing firms

typically occur. Looking at cartel cases delivesatce 2001, this period averages 12-
13 months. Hence, assuming the settlement proeenherates as smoothly as the
notice envisages, a potential reduction in the @dace time by up to a third may be
possible. This should free up significant resoumgbiEh can be employed in the next
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cartel case; providing more timely punishment to renanfringements, and

consequently increasing deterrence.

5.4 Lower fines at the expense of deterrence

Any deterrence gains in terms of freed-up resouttlt&iscan be employed to complete
more cases, must be weighed against the loss enrdete from lower fines resulting
from the settlement concession. There is a gewersensus that fines are currently
too low to achieve effective deterrence in Eurogwen that they are the only
sanction against cartels on the community 1é%&TThe discount available to firms
through the settlement procedure is effectivelyilalsée to every infringing party in a
given case that is subject to the settlement proeedeffectively resulting in a
reduction in the level of fines imposed. This isrtgalarly so given that the
settlement discount is grantad addition to the leniency discount (which the
Commission views as a separate investigatory tad) is deducted after the 10 per
cent cap is appliet?’ In addition, firms can enjoy the settlement disttoand then
still appeal to the CFl on the grounds that thee fior leniency discount is

miscalculated.

As discussed earlier in this paper, the greatersdtdement concession, the greater
will be both the incentive for firms to settle, atiee loss in deterrence. The size of
the concession will be decided after public coradigh, however it is the opinion of
this author that it should be kept to an absolut@mum until other sanctions, not
least criminal sanctions and private enforcementtlm national level, ease the
Commission’s reliance on fines as the sole deter@wl, or until the 10 per cent

annual turnover cap on fines is lifted.

It is unclear how high the settlement discount setedbe in order for the settlement
procedure to be effective. On the one hand thentneeto settle in Europe may be
low, requiring a high concession for the procedarbe widely employed. Recall how
in the US, firms have strong incentives to settl@clv do not rely on an additional

settlement concession: Firms wishing to receiveerdehcy discount in return for

136 Wils (n 36) at 6.5.2; Bucciross and Spagnolo (n 71
137 Draft Settlement Notice, (n 124) recital 32
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cooperation once the immunity prize has gone, imavehoice but to settle; Very little
information about the infringement enters the pulkdomain (hindering private
actions for damages); and the fact that indivicaglwell as corporate liabilities can

both be settled at plea bargain.

In Europe, firms can benefit from leniency disc@wnithout partaking in a settlement
procedure, as the two mechanisms are distinct. Etere the settlement procedure
has been employed, a detailed Commission decisibbaevpublished. Moreover, the

only criminal sanctions that exist are applied ba bational level, independently of
the Commission and have thus far resulted in venydonvictions as compared to the
US. These factors all suggest that settlement csraes in Europe need to provide a

convincing incentive if the procedure is to be vjdesed.

On the other hand, as the settlement procedure mimtesequire infringing firms to

waive their right of appeal, firms have very litle lose by participating in the
settlement procedure. They are given an opporttoitgise any objections during the
settlement discussions and following the final dieci, are still free to appeal to the
courts if they feel they have been treated unfaiiliis would suggest that the
concession will make the settlement procedure wdnile for infringing firms, even

if it is only small; say 5 per cent. However, ape@als are still allowed, this reduction
in fines imposed must be weighed against the ressufreed-up by a shorter
procedure, not necessarily by any curb the numbdermthy appeals — discussed

below.

5.5 Will settlements be fair and consistent?

The Commission has emphasised three characterisficthe draft settlement
procedure which are ostensibly intended to safehtiae process from abuse and

insure fair and consistent settlements.

First, it is made clear that the settlement procedurkbeilreserved for robust cases,
where the facts are in little doubt and where adbgh investigation, including dawn
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raids, has been conduct®.Settlement discussions do not occur until a thghou
investigation has been undertaken, ‘irrespectivewbkther the standard or the
settlement procedure applies’ and leniency appdinathave been completed, limiting
the scope for abuse through the submitting of miteg information at leniency?’

Moreover, the Commission is free to abandon aesa@tht at any time before the final
decision is delivered if new information emergesnédw statement of objections is
communicated to the parties, who are given the dppiy to respond in the normal

way before a final decision is adoptéd.

Secondly,the Commission has emphasised that the settlentemtession will be
uniform between firms involved in the same infringmnt**! Ostensibly this
uniformity prevents the Commission from favourirgre firms over others, or from

offering over-generous concessions in order tdesa$t many cases as possibte.

Thirdly, settlement discussions are not to involve negofiatior bargaining: “the
Commission would neither negotiate nor bargain tle® of evidence or the
appropriate sanction, but could reward the partesiperation to attain procedural
economies™ In emphasising this, the Commission demonstrasesriease with the
language of more comprehensive forms of settlersenh as US plea bargaining

which suggest bargaining with infringing firms irbazaar-like proceds?

It is sensible to reserve settlement for robusesa® as to avoid unfair outcomes,
assuming that dawn raids and the bulk of a coneratiinvestigation are concluded
before an invitation to enter settlement discussismade. However if the settlement

process is only employed in a minority of casesnta significant saving of resources

138 press Release ‘Antitrust: Commission calls for ommts on a draft legislative package to introduce
settlement procedure for cartels*2@ctober 2007 IP/07/1608

139 Frequently asked questions’26ctober 2007 MEMO/07/433

140 Draft Settlement Notice, (n 124) recital 29

141 Frequently asked questions’26ctober 2007 MEMO/07/433

142 OECD (n 22) recital 63; O Gazal, ‘Partial Ban deaPBargains’ (2005) The John M. Olin Center
for Law & Economics Working Paper Series, Workingaper 59, available at:
<http://law.bepress.com/cgi/viewcontent.cqgi?artidle@s2&context=umichlwps

143 press Release ‘Antitrust: Commission calls for ommts on a draft legislative package to introduce
settlement procedure for cartels’"2®ctober 2007 IP/07/1608; Draft Settlement Notige,124)
recital 2

144 OECD (n 22) recital 6; K Dekeyser, ‘The Commis&oRight against Cartels: Two Years with
Neelie Kroes' Speaking af"CLaSF WorkshopDeterrence: Cartels, Leniency and Criminalisation
Glasgow 12 April 2007.
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will be unlikely. Moreover, even where the settlentnprocedure is invoked, the fact
that the Commission and the infringing firms caneffect, pull out of the settlement
procedure at any time before the final decisionkesathe settlement process very
fragile. This characteristic has been sited as @hthe reasons that US style plea
bargaining failed to succeed in Itdf{?. There is also a danger that some devious firms
may initially agree to the procedure in order tanga ‘head-start’ in its defence by
gaining a picture of the Commission’s case whike 3O is still being drafted, only to

then pull out of the discussions.

Uniform concessions in settlements assume thatereifirms have a similar
willingness to settle or that the concession isegens enough to entice even the most
reluctant settlement candidates. As the saving utfitosettlement is primarily
procedural (firms can still appeal), even a modesicession should ensure that every
firms settles. Indeed, allowing different settletn@oncessions to different firms
would engender problems of its own. The first fitm settle may challenge its
settlement at appeal if subsequent firms receilsger concession because they are
less willing to settle, or have stronger negotistotnder the principle of
proportionality, comparable situations cannot beatied differently and different
situations cannot be treated in the same way urdash treatment is objectively

justified 14

However, the fact that the concession is uniformwben settlements does not
necessarily prevent inconsistencies. This is becail® Commission and the
infringing firm must still reach a common understeng about the potential fine.
Despite the introduction of guidelines for the neetlof calculating fines in 1998 and
2006, the Commission retains wide discretion ircdakulation of fines; in particular,
having the power to make deductions for mitigaiirgumstances as it seesfif.As
discussed in Section 3.6, the way in which fines leniency discounts are calculated
in cartel cases leads to a high number of sucdeagfieals to the CFl and ECJ. The
absence of narrow guidelines for the calculation fimkes means that some
inconsistency in the agreed potential fines betwssdtiements will be inevitable. It

145 E g. Boari and Fiorentini (n 74)

146 Nederlandse Federatieve Vereniging voor de Groadehrop Elektrotechnisch Gebied and
Technische Unig Commissiorf2003] ECR 11-5761, paragraph 430

147 The method for calculating fines in cartel casediscussed in detail in Chapter 4
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also makes unlikely that some element of negotiaéiod bargaining can be entirely
excluded from the settlement discussions. Theese#tht notice states, ‘the progress
made during the settlement discussions leads mnanon understanding regarding
the scope of the potential objections and the ediim of the range of likely fines to
be imposed by the Commissiof® In arriving to this common understanding some
negotiation will be inevitable. Firms are represeinseparately in discussions (unless
they constitute the same undertaking) and the lavethich the Commission sets

fines will depend to some extent on the skill af fiim'’s representative$*®

Apart from the danger of inconsistencies, the udigtable method for calculating
fines may bring rise to the agency effect. The Casion may start to lower the
potential fine levels they are willing to acceptagipeal (in addition to the settlement
concession) in order to settle more cases mor&lguidhe Commission is also in a
position to exert pressure on firms to accept esatht; in particular by retaining
‘discretion to determine throughout the procedureh® appropriateness and the pace
of the bilateral settlement discussions with eacttentaking'*®. This is compounded
by the fact that whereas in the US the alterndabveettling is facing the regulator as a
prosecutor in a court, in the EU the alternativeetaching a settlement, is being put at
the mercy of the same body that settlement disecnssiave broken down with.

A final criticism that can be made is that safeggaio ensure a fair and consistent
settlement procedure are weak, although firms tilefree to appeal following a
settlement. The professionalism and skill of thenpetition authority officials and of
competition lawyers will only go some way in ensigrfairness and consistency. Two
issues of particular concern can be identifiedstFithe prosecutorial and judicial
functions of the Commission are not separatedsircdirtel investigations. Secondly,
the only supervision that exists over the settlenpeacess is a consultation with the
Advisory Committe&* before a final decision is delivered. The Advisd@yard is
not a judicial body and is comprised of the repmnésieves of competition authorities
of member states. As discussed in 3.4.2.3, enswgffggtive supervision over any
settlement process is difficult; in particular, ungg that the supervisory body has

148 Draft Settlement Notice, (n 124) recital 17
149 ott Jr. (n 76)

150 Draft Settlement Notice, (n 124) recital 15
151 Regulation 1/2003, Article 14.
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strong enough incentives to scrutinise settlemernasmeaningful way. Although, any
detailed scrutiny would imply a significant workiéband thus negate some of the

savings of a settlement procedure.

5.5 Will settlements hinder private enforcement?

The Commission does not directly address the isduadverse affects on private
enforcement in its settlement procedure. Howevesa, press release the Commission
has envisaged that if ‘parties chose to introducesedtlement submission
acknowledging them, a Commission’s SO endorsing dbetents of the parties
settlement submission could be much shorter th8@® assued to face contradiction’.
A less detailed SO would certainly help save resesirand would also encourage
firms to settle, but will mean that there will les$ information contained therein that
can be relied upon by a private party in a followaztion for damages. This comes at
a time when the Commission is trying to encourag®w on actions for damages.
However, the SO after settlement will still contairlot more information about the
infringement than would a US style plea bargain.réteer, hiding details of the
infringement in order to encourage settlement ikealy to be necessary for as long
as firms are not expected to waive their rightgpesal. A more pressing issue is how
to deal with the costly and time consuming legdkedee that is required following
each cartel decision.

6 Dealing with lengthy appeals: the problem of
unpredictable fining

Although the settlement procedure may free up soeseurces by shortening the
Commission’s procedures, there are more substassiahgs to be made by curbing
the number of lengthy and costly appeals to the &6l ECJ. Recall from the ADM
case illustrated in table 1, the time consumed eetwthe SO and the final decision
was two years, whereas the subsequent appealsl lstesix years. Under the
Commission’s draft procedure, firms party to alsatient are sill free to appeal after
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the final decision has been deliver8dBy virtue of Article 230 EC, the Commission
would not be able to adopt a system of directesseht that forces infringing firms to
waive those rights. In one respect this is a gdadyt in order for firms to be willing
to waive their rights of appeal, the concessiorreff at settlement would have to
outweigh the likely downward adjustment in finesappeal. As was discussed at the
beginning of this paper, there are hardly any casdmes being increased at appeal,
yet on average fines are decreased by 18-20 perAgmeater settlement concession

could be seriously detrimental to deterrence bexéines are the only sanction.

The commission hopes that the settlement procezhurlel “reduce litigation in cartel
cases* despite parties’ freedom to appeal even if theyehantered into a
settlement. If the majority of successful appealscerned theextentof a firm's
participation in an infringement, then settlememgght reduce the amount of
litigation, as firms reach an understanding with @ommission of their involvement,
while the SO is still being drafted. However, if shaappeals concern the way in
which the fine or a leniency discount are calcuatéen the settlement procedure is
unlikely to curb the costly level of litigation. €procedure only allows firms to agree
to the ‘potentialf®* or ‘maximum™® fine that they might face, not the final amount
and not the level of leniency. Moreover, the setdat procedure may not be
employed in the majority of cases, and even i timconsistencies between settled
cases could bring rise to more appeals.

In 2005 and 2006 some 59 actions against 11 daoimission decisions were made
to the CFI. Of these, 5 appealed the extent otllenant’s liability only. 16 appealed
the way in which the fine or leniency discount wafulated only. The remaining 38
appealed on both grounds; typically primarily oowrds such as mistake of facts and
the liability of a parent firm for the behaviour afsubsidiary. In these actions, the
method of calculating fines and leniency were pnese as an alternative ground for
appeal. These figures are summarised in Figure 3.

152 Draft Settlement Notice, (n 124) recital 36

153 press Release ‘Antitrust: Commission calls for ommts on a draft legislative package to introduce
settlement procedure for cartels"2@ctober 2007 IP/07/1608

154 Draft Settlement Notice, (n 124) recital 16 amdiLB; Article 10a(2) of Regulation (EC) No
773/2004 (Amendment)

15 Draft Settlement Notice, (n 124) recital 20
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Figure 3 — Appeals of cartel decisions filed in 200 5 and 2006
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They can be compared with 50 CFI rulings concercigel cases delivered between
2003 and 2006. Annulments were ruled in three c@spartial annulment in one) and

21 appeals were dismissed. Of the 26 cases whrexe Were reduced, 8 were on the
grounds of mistake of facts or the way in which @e@nmission exercised its powers.
In 18 cases fines were reduced on the groundshbegtwere incorrectly calculated by

the Commission, including the application of lemgnliscounts. To date the CFl has
never raised fines imposed by the Commission. iheds are summarised in Figure
4,
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Figure 4 — Looking at 50 CFI rulings in cartel case s delivered between 2003-2006,
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Suspicions that a large proportion of appeals ssfally challenge the way in which
fines are calculated is confirmed by the fact titet Commission went through a
phase of granting a 10 per cent leniency discooirdgvery firm in an infringement
simply for not contesting the fact® This de facto settlement concession did not curb
the large number of appeals and seems to havedieamoned by the Commission,
although firms who receive leniency discounts deeha lower propensity to appeal
than those who do not.

The high level of successful appeals illustrate&igure 4 may reflect a fundamental
lack of transparency and consistency in the waesfirare calculated by the
Commission. This has for many years made the fib¢isnes seem almost arbitratyy
and the introduction of the 1998 ‘Guidelines on thethod of setting fines’ failed to
address many of these criticisms, preserving thenr@igsions wide discretion in
calculating fines and leniendy? The guidelines were revised in 2006 with the afm o
enhancing transparency. Although some time is rie&dl@ssess the effectiveness of

136 For exampleGraphite Electrodes (2001); Interbrew & Alken-Md@601); Zinc Phosphate (2001);
SEeciaIty Graphites (2002); Industrial Copper Tuki2303).

157E g. Van Bael (n 47)

158 WPJ Wils, ‘The Commission’s new Method for Caldinig Fines in Antitrust Cases’ (1998)L.
Rev.23(3), 252-263; R Richardson, ‘Guidance withouidaoce - A European Revolution in Fining
Policy? The Commission’s new Guidelines on Fin&999)E.C.L.R.,20(7), 360-371; JM Joshua and
PD Camesasca, ‘EC fining policy against cartelsrdfteLysinerulings: the subtle secrets of x’ (2004)
The European Antitrust Revieb,
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these revisions, they are unlikely to make carite@ds any easier to preditt. The
importance of transparency and predictability inergvaspect of US antitrust
enforcement is beyond doubt: ‘Prospective coopeggiarties come forward in direct
proportion to the predictability and certainty oheir treatment following

cooperation™®

In a speech made in 2005, the Commissioner seemedjdct calls for a more
transparent and predictable fine calculation systatiating “I have to say | do not
agree. | cannot see how allowing potential infrisgeo calculate the likely
cost/benefit ratio of a cartel in advance will stvow contribute to a sustained policy

of deterrence and zero tolerant®@” Yet elsewhere she has spoken of the need to have
“a framework that imposes penalties heavy enougloutwveigh the benefits that
companies expect to receive from cartelizatiléh” These seemingly conflicting
statements may reflect a recognition that finesdrnieebe more predictable, but a
reluctance to sacrifice too much of the Commissatiscretion in settling the basic
amount and making adjustments for aggravating amngyating circumstances, as

well as leniency discounts.

The contention of this writer is that costly apgeaan be avoided by making the
calculation of fines more transparent and predletabhis will reduce the level of

appeals, free up resources to process more cadeslear the backlog. This will

happen without the need for a US style plea bamggisystem where defendant’s
rights of appeal are waived — an avenue that isopeh to the Commission anyway,
by virtue of Article 230 EC. Increased predictaliin fining may also be necessary if
the settlement procedure is to operate effectivélyfirms cannot evaluate at
settlement the likely fine they should face, satdat discussions may fail.

%9 The new Guidelines are discussed in detail in @ap
160 Sp Hammond (n 4) p3

161 Kroes (n 1)

162 Kroes (n 7) ; Dekeyser (n 144)
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7 Conclusion

It appears that the leniency notice is attractimgerapplications than the Commission
can reasonably process under the existing enforteregime. Although the length of
proceedings has improved, resources are still wigdn a process that on average
takes three and a half years to produce a carméida. Enforcement efforts are
hindered further by the lengthy appeals processhwtan draw cartel cases out by as
much as ten years from when an investigation isxegpe¢o when the ECJ delivers its
final ruling. If resources are not freed-up to @sE more cases, the Commission will
inevitably have to start turning away leniency a&milons in relation to smaller
infringements, to avoid being overwhelmed. Thisl wit lend itself to a policy of

effective deterrence.

Systems of direct settlement promise to free upp=iition authorities’ resources and
time by shortening procedures and reducing app&#lese resources can then be
employed to deliver timely punishment to more damtdringements, ultimately
enhancing deterrence. The US system of plea bangarepresents one of the most
extreme settlement procedures, in which an exatlpeis negotiated between the
competition authority and the firm, and where rgyltf appeal are waived. The
obvious benefits of such a system must be weighathst the potential costs: A net
reduction in finegesulting from the use of a settlement concesaimhthe pressure
on the authority to process more cases, will negtiimpact on deterrence where
fines are the only sanction; The numbeupjust outcomemay increase as a result of
shortened investigations and procedures, and frarties waiving their rights of
appeal. In particular settlements may rely on ingate information, and some
individual firms may accept unduly high sanctionst @f corporate pragmatism.
Safeguards are needed to ensure fairness (partycifldirms are forced to waive
their right of appeal), however effective oversiplgtthe courts is hard to implement
where neither party wants the settlement to belexhgeéd;Private Enforcemeni the
form of follow-on actions may be weakened if setiats result in less information
(or no information at all) about the infringemermcbming publicly available — yet
this is an important incentive for firms to setitlethe first place. The first and third

effects will be particularly detrimental to deterce and may outweigh any benefits in
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terms of processing more cases in a timely mannelearing a backlog of leniency

applications.

The European Commission’s draft settlement proedamomises to shorten the
length of proceedings in cartel cases by holdingrudisions with firms about the
extent of their liability and potential fine whilde SO is still being drafted. This
circumvents the time otherwise consumed grantingseto the file and holding oral
hearings subsequent to the SO being completed. i effective, the length of
Commission proceedings in cartel cases could bebguip to a third, freeing up

resources to process more cartel cases.

However, in a cartel enforcement regime where faresthe only sanction, any gains
from freeing up resources must be balanced agtiadbss of deterrence in applying
yet another fine discount, in addition to lenieranyd mitigating factors, after fines
have already been adjusted so as not to exceedtah@tory 10 per cent annual
turnover cap. Indeed, if cartel fines are curremttylevels that do not outweigh the
expected benefits and perceived likelihood of ggttaught, the settlement procedure
may simply offer a further way for infringing firnte discount the cost of collusion.

The incentives to settle in Europe are weaker thahe US; in particular, firms can
still benefit from leniency once the immunity prikas gone without entering into a
settlement. Nevertheless, a large settlement ceimceshould not be necessary as
firms are not expected to waive their right to adpe return. One contentious issue
for the future is the relationship between settletmeor civil proceedings on the
Community level, and the criminal prosecution oflividual employees on the
national level. In the US firms and employees dile & approach the DOJ together
and enter into plea bargains for both, or obtaimumity for both. Although there
have been cases of national competition authoriiegploying forms of direct
settlements in civil proceedin§ these are not generally available in member state

183 Sevenoaks Survey cai Office of Fair Trading Press Releases 88-@6l\thy 2006 and 214/05,

9 November 2005; Ratliff (n 17) FN8. In Decembe®2he OFT also reached an ‘early resolution
agreement’ with three supermarkets and three dampanies in connection to the price fixing of
dairy products. The parties accepted liability imgiple and agreed maximum penalties, under the
understanding that ‘significant’ reductions woukddranted in return for continued cooperation: OFT,
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criminal proceedings, and it is unlikely the Comsios will ever be in a position to

make any guarantees to individuals.

The Commission has indicated that it will only tevfirms to settle in cases that are
robust and where a thorough investigation has m#ened out (including dawn
raids). This will hopefully ensure that inaccuratérmation is not relied upon and
that the Commission does not seek to settle casesarly. There is however a danger
that settlements will be under-employed; yieldiegvfgains, especially as both the
firms and the Commission are free to abandon tltieesent procedure at any time
before the final decision. Some firms may eveniahyt participate in settlement
discussions, only to later abandon them. They nayhés in order to gain a ‘head
start’ at building their defence by having premataccess to the Commission’s case
against them.

Uniform concessions in the settlement procedurensgbly prevent inconsistencies
between settlements. However, although the cormesgmains, the Commission
must still reach an understanding with firms abitet maximum likely penalty they
will face. The wide discretion with which the Conssion calculates fines makes it
hard for firms to accurately estimate the fine trshould face, and thus reach
common understanding with the Commission that isisibent with previous
settlements. Moreover, achieving a mutual undedstgnthrough discussions will
inevitably involve some negotiating. Apart from tpessibility of European firms
receiving favourable treatment, the agency probleray emerge whereby the
Commission becomes willing to accept lower poténtiaximum penalties (already
subject to the concession) in order to settle ntages. The Australian experience
outlined by Yeung highlights the difficulty of ensg effective safeguards in a
settlement procedure to prevent unfairness andngistncies. The Advisory
Committee may provide some oversight, but creatmgntives for the meaningful
scrutiny of settlements is extremely difficult. i are at least still free to appeal to
the CFI and ECJ where they feel they have beetettaafairly.

‘OFT Welcomes early resolution agreements and agreer £116m penalties’ Press Release 170/07,
07 December 2007. Availablehgtp://www.oft.gov.uk/news/press/2007/170-07
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With respect to implications for private enforcemdahe Commission envisages the
settlement procedure to produce less detailed Tks.may hinder follow on actions

for damages, and comes at a time when the Commissitnying to encourage such
litigation in national courts. However the resufi8O from the settlement procedure
should still be reasonably detailed and will ceniaiprovide more assistance to
private parties than a US style plea bargain. Boloag as firms are not required to

waive their right of appeal, the US incentive ttilsemay not be necessary.

The preserved rights of appeal are not only esdemirsuant to Article 230 EC, but
also because firms would only be prepared to wedigen if the settlement concession
outweighed the average fine discount awarded oealppurrently at between 18-20
per cent:® However without this requirement, the settlemenicpdure is only likely
to yield procedural savings; not the more substarsavings that can be made by
curbing costly and time consuming appeals. Thisepdyas shown that most cartel
appeals in recent years have succeeded on grobadénes and leniency discounts
have been miscalculated, not on contested factdeebth for some time the
Commission awarded 10 per cent leniency discountgmns for not contesting the
facts and this did not stop firms from appealfifiyThe settlement procedure is
unlikely to curb such appeals because firms onhke@aghe potential maximum fine
they might face, not the final fine.

It is argued that this second cost saving can bdisesl, not by the Commission
extending the draft settlement procedure so axdtude appeals (something that is
not possible by virtue of Article 230 EC), but rathby making the process by which
fines are calculated more transparent and predéstain that they are harder to
challenge at appeal. A clearer fining policy magoamake it more likely that firms

will settle; in the US, ‘transparency, predictalyiland proportionality are key policies
governing the negotiated resolution of cartel ca&®sas emphasised by DOJ

164 See Section 1.2

185 For exampleGraphite Electrodes (2001); Interbrew & Alken-Md@601); Zinc Phosphate (2001);
Specialty Graphites (2002); Industrial Copper Tuk2303).

1% OECD (n 22) recital 15
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officials.*®” Time is needed to observe how the Commission eppihe 2006

guidelines on the method of calculating fines. Hosve on paper these guidelines do
not differ fundamentally from the 1998 guidelinesieh have received substantial
criticism for giving an illusion of scientific riga, while preserving the Commission’s

very wide discretion in calculating fines.

87 Hammond (n 4); GR Spartling, ‘Transparency in Ecément Maximises Cooperation from
Antitrust OffendersPresented at Fordham Corporate Law Institute” 2Binual Conference on
International Antitrust Law & PolicyOctober 15, 1999 FN12
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