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Ot t awa

. . . t he gener al pr i nci pl e of t he l aw of Quebec i s t hat of compl et e

f r eedom of commer ce . Any mer chant i s f r ee t o deal as he may choose

wi t h any i ndi vi dual member of t he publ i c . '

That t hi s expr essi on of commer ci al l i cence st i l l r ever ber at es as " a

r esoundi ng t i nkl e" ' f r om t he past sat i sf i es a cer t ai n l ongi ng on t he

par t of soci et y t o r et ai n anot her of i t s r omant i c myt hs . But not onl y

has t hi s pr i nci pl e never had uni ver sal appl i cat i on i n common l aw

j ur i sdi ct i ons, t he passage of r ecent l egi sl at i on i n Canada, mor e-

over , makes i t even f ar l ess appl i cabl e now. St i l l , t he l i mi t at i ons

whi ch i mpr i son t hese except i ons, bot h common l aw and st at ut or y,

cont i nue t o br eat he a subst ant i al amount of l i f e i nt o t hi s appar ent

aphor i sm and i t i s t he means by whi ch t hese except i ons may be

expanded and t he gener al doct r i ne f ur t her const r i ct ed t hat I wi sh

t o di scuss i n t hi s ar t i cl e.

I t woul d be a zeal ous pr oponent of l ai ssez- f ai r e i ndeed who woul d

r ej ect ent i r el y t he l egi sl at i ve shi el d f or mul at ed of l at e as pr ot ect i on

agai nst t he mor e pat ent i nci dent s of i nequal i t y pr act i sed i n t he

past by t he mul t i t ude of busi nesses cat er i ng t o t he publ i c . Much

of t he pr ovi nci al act i vi t y i n t hi s f i el d concent r at es upon di s-

cr i mi nat i on i n such mat t er s as si gns, symbol s and not i ces, t he

occupancy of commer ci al and r esi dent i al pr oper t y and empl oy-

ment and t r ade uni on member shi p, but i t i s unequal t r eat ment of

per sons i n hot el s, st or es, r est aur ant s, t heat r es and ot her l i ke pl aces

wi t h whi ch I shal l be concer ned.

* Henr y L. Mol ot , of t he Facul t y of Law, Common Law Sect i on, Uni -
ver si t y of Ot t awa .

' Chr i st i e v. Yor k Cor por at i on, [ 19401 S. C. R. 139, at p . 142, [ 1940] 1
D. L. R. 81, at p. 82, f ol l owed by t he Br i t i sh Col umbi a Cour t of Appeal i n
Roger s v. Cl ar ence Hot el , [ 19401 3 D. L. R. 583, at pp . 584 and 586 .

The t i t l e of a pl ay by N. F . Si mpson.
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Thi s l ast cat egor y f i nds a di st i nct i ve r ecogni t i on i n pr ovi nci al
st at ut es whi ch censur e pr ohi bi t ed conduct i n " any pl ace t o whi ch
t he publ i c i s cust omar i l y admi t t ed" , a phr ase t hat appl i es al i ke
t o t he publ i c i nst i t ut i on, ' be i t a museum or beach, and t o t he

pl ace of busi ness . Seven common l aw pr ovi nces have adopt ed t hi s
sweepi ng l anguage, ' wher eas _Quebec" has l i mi t ed i t s pr ovi si ons

t o t he owner or keeper of a " hot el , r est aur ant or campi ng
gr ound" , ' wor ds whi ch have necessar i l y l i mi t ed i t s exper i ence . On

t he ot her hand, t he br oad phr aseol ogy of t he st at ut es of t he ot her
pr ovi nces has per mi t t ed t hese j ur i sdi ct i ons t o pr oceed not onl y
agai nst hot el s, bever age r ooms, r est aur ant s, campsi t es and r esor t s,
but al so agai nst a col d st or age l ocker pl ant , a gol f cl ub, a bar ber
shop, a beaut y sal on and a dance cl ub .

The f or m or qual i t y t hat t he di scr i mi nat i on must t ake under

t hese enact ment s bear mar ked r esembl ance t o each ot her , i nas-

much out l awed i n al l ar e r ace and col our ; i n f our , ' nat i onal i t y ;

i n t hr ee, ' nat i onal or i gi n ; i n f our , ' et hni c or i gi n; i n f i ve, ' pl ace

of or i gi n ; i n f i ve, " ancest r y ; i n f our , " r el i gi on ; i n t hr ee, " r el i gi ous

cr eed ; i n one, " r el i gi ous bel i ef s ; i n t wo, " ' cr eed ; and i n one, "
bel i ef . Mor eover , t he means by whi ch t hese st at ut or y pr ohi bi t i ons
ar e enf or ced appear t o l i e excl usi vel y wi t hi n t he publ i c spher e

and t hi s char act er i st i c i s one cont i nual l y st r essed i n t he var i ous

Act s : cont r avent i on of any subst ant i ve pr ovi si on i s an of f ence

but pr osecut i on may onl y pr oceed wi t h t he consent of t he par -

t i cul ar Mi ni st er of t he Cr own char ged wi t h t he st at ut e' s admi ni s-

t r at i on ; t he common l aw pr ovi nces have pr escr i bed i n t hei r en-

act ment s el abor at e admi ni st r at i ve machi ner y t o i nqui r e i nt o

compl ai nt s, t o at t empt t hei r set t l ement , t o r epor t and make r e-

commendat i ons and t o per mi t t he Mi ni st er t o make or der s di r ect l y

or t o appl y t o t he cour t s f or i nj unct i ve r el i ef .

3 See, f or exampl e, s. 5a of t he Ont ar i o Human Ri ght s Code, S. O. ,
1961- 62, c . 93, as am. by S. O. , 1965, c . 85, s. 3, whi ch ext ends t he pr o-

vi si ons of t he Code t o t he Cr own i n r i ght of Ont ar i o .
4 Al ber t a : The Human Ri ght s Act , S. A. , 1966, c. 39 : Br i t i sh Col umbi a :

Publ i c Accommodat i on Pr act i ces Act , S. B. C. , 1961, c. 50 ; Mani t oba : The
Fai r Accommodat i on Pr act i ces Act , S. M. , 1960, c . 14 ; New Br unswi ck :
Human Ri ght s Act , S. N. B. , 1967, c . 13 ; Nova Scot i a : Human Ri ght s Act ,
R. S. N. S. , 1967, c . 130 ; Ont ar i o : Human Ri ght s Code, i bi d. ; Saskat chewan :
The Fai r Accommodat i on Pr act i ces Act , R. S. S. , 1965, c. 379 .

,' Hot el s Act , R. S. Q. , 1964, c . 205 .
s Br i t i sh Col umbi a, New Br unswi ck, Ont ar i o and Quebec .
' Mani t oba, Nova Scot i a and Saskat chewan .

Mani t oba, Nova Scot i a, Quebec and Saskat chewan .
o Al ber t a, Br i t i sh Col umbi a, New Br unswi ck, Ont ar i o and Quebec .
" o Al ber t a, Br i t i sh Col umbi a, Mani t oba, New Br unswi ck and Ont ar i o .
" " Br i t i sh Col umbi a, Mani t oba, Nova Scot i a and Saskat chewan.
" z Mani t oba, Nova Scot i a and Saskat chewan.
" a Al ber t a .

	

11 New Br unswi ck and Ont ar i o .

	

" s Quebec .
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Thi s ver y br i ef sur vey of t he i ncur si on by l egi sl at ur es i nt o one
speci f i c aspect of ci vi l l i ber t i es has emphasi zed t hr ee mat t er s .
Fi r st l y, t o pr ohi bi t di scr i mi nat i on i n " any pl ace t o whi ch t he
publ i c i s cust omar i l y admi t t ed" yi el ds l i t t l e scope t o an ant ago-
ni st ' s cl ai m t hat hi s act i vi t i es l i e beyond t he compass of t he Act .
For exampl e, an Ont ar i o gol f cl ub t hat had pr i vat e member shi p
but al so upon occasi on opened i t s door s t o t he publ i c was con-
si der ed a " mi xed" est abl i shment and t hus wi t hi n t hi s l anguage i n
spi t e of t he qual i f yi ng ef f ect t hat mi ght wel l have been gi ven
t o " cust omar i l y" . " Next , i t i s not j ust any ki nd of di scr i mi nat i on
whi ch t he st at ut es seek t o exor ci se : t hey conf i ne t hemsel ves t o
t hat conduct whi ch di st i ngui shes amongst per sons on such bases
as col our , r ace, r el i gi on or nat i onal i t y t her eby l eavi ng unt ouched
ot her equal l y, i f not mor e, ar bi t r ar y cr i t er i a . Last l y, t he obj ect s
of t hi s l egi sl at i on ar e ef f ect uat ed ent i r el y apar t f r om pr i vat e means
of enf or cement wi t h t he r esul t t hat r emedi es ar e pur sued by t he
Mi ni st er and publ i c t r i bunal s r at her t han by t he i ndi vi dual com-
pl ai nant hi msel f . An i nj ur ed per son i s not aut hor i zed t o i nst i t ut e
an act i on i n damages and even t he power t o l ay an i nf or mat i on
or t o appl y f or an i nj unct i on has, i n ef f ect , been gr ant ed t o
of f i ci al dom al one . "

I I

The common l aw has not r emai ned si l ent and i nact i ve i n t hi s
f i el d . For cent ur i es, t he r el at i onshi p al one of i nnkeeper and
guest si gnal l ed t he pr esence of cer t ai n obl i gat i ons and cor r el at i ve
r i ght s accr ui ng t o each of t he par t i es, a phenomenon f or whi ch
one can f i nd speci f i c r ef er ence as f ar back as i n t he Year Books . "
Si nce i t was t hei r st at us t hat cl ot hed t hese per sons wi t h t hese
pr i vi l eges and l i abi l i t i es, vi t al t o t he i ssue of t hei r enf or ceabi l i t y
i n any par t i cul ar case was t he t hr eshol d quest i on of whet her t he
par t i es, i n f act , sat i f i ed t he r equi r ement s of i nnkeeper and guest .
I ni t i al l y, t her ef or e, a cour t woul d be f aced wi t h t hi s pr obl em of
i nt er pr et at i on .

For an " i nnkeeper " i s one who hol ds hi msel f out as pr ovi di ng
l odgi ng and accommodat i on t o al l t r avel l er s and soj our ner s upon
t hei r way' s and t hus, t hi s semi nal i ssue cl ai ms consi der at i on of

' s Under t he t er ms of set t l ement made i n

	

1962 wi t h r espect t o t he
compl ai nt agai nst t he Lakewood Gol f and Count r y Cl ub of Wi ndsor under
t he pr edecessor of t he Ont ar i o Codes pr ovi si ons .

17E. g. , i n Ont ar i o, ss 13( 6) , 15 and 17 of t he Human Ri ght s Code,
supr a, f oot not e 4.

" E. g. , Y. B. 39 H. V1 18, pl . 24 .
i s Thompson v. Lacy ( 1820) , 3 B. & Al d. 283, per Bayl ey and Best

JJ. ; Q. R. S. Canadi an Cor p Lt d. v . Col eman ( 1930) , 65 O. L. R. 462, per
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t he busi ness whi ch t hi s per son i n t r ut h hol ds hi msel f out as t r ans-

act i ng. " The past di scussi ons of t he cour t s per mi t one t o di scer n

t hat emphases have been l ai d on t he f aci l i t i es and ser vi ces of t he

al l eged hot el keeper and hi s hi st or y of t r ansact i ng busi ness . The
f or mer si gni f i es t hat because t he house l acks t he mi ni mum com-
pl ement of f aci l i t i es, i t i s evi dent t hat i t s keeper coul d not have
i nt ended t o ext end any i nvi t at i on t o a pot ent i al guest ; t he i nt er est
t aken by t he cour t s i n t he l at t er under l i nes t he publ i c nat ur e of
an i nnkeeper ' s oper at i ons, f or onl y one who has opened hi s door s
t o t he publ i c and deal t wi t h ever yone on an equal f oot i ng can

subscr i be t o t he st at us of i nnkeeper . "

Thi s " pi geon- hol e" t echni que has t ypi f i ed t he r easoni ng pr o-

cesses of t he cour t : i f X i s not an i nnkeeper , he must be oper at -
i ng i nst ead an al e- house, a l odgi ng- house, a r est aur ant , or what
have you. Each of t hese has cer t ai n di st i ngui shi ng f eat ur es t hat
set t hem apar t f r om an hot el and t hus t he j udges per mi t t hem-

sel ves of t i mes t he ease of wei ghi ng t he f act s of t hei r case agai nst

t he i ngr edi ent s and composi t i on of each of t hese ni ches . So, i t
has been st at ed t hat unl i ke a l odgi ng- housekeeper who " makes
a cont r act wi t h ever y man t hat comes . . . an i nnkeeper i s bound,
wi t hout maki ng any speci al cont r act , t o pr ovi de l odgi ng and

ent er t ai nment f or al l , at a r easonabl e pr i ce" . " The pr esence of
a speci f i c cont r act may mar k an i mpor t ant boundar y mer el y be-

cause i t i mpl i es t hat t he l odgi ng- housekeeper , unl i ke t he hot el -

keeper , may choose hi s guest s as he wi shes . " And yet , di f f i cul t i es

seem t o abound i f one concl udes si mul t aneousl y t hat an i nnkeeper

may be def i ned as one who pr ovi des f or al l and al so t hat he i s a

per son obl i gat ed t o r ecei ve al l . To escape f r om t hi s ci r cl e t he
l aw wi sel y l ooks at ot her f act or s i n i t s det er mi nat i on of who an

i nnkeeper i s and i s i nf l uenced by t he r esi dent i al nat ur e of t he

l odgi ng- house whi ch of f er s l ess t r ansi ent accommodat i ons, " l ower

r at es f or t he l onger t er m and t he unavai l abi l i t y of f ood . Regar d

i s t aken of t he dur at i on of t he vi si t and t he l engt h of t i me on

whi ch t he r at es ar e cal cul at ed ; " of t he absence of f ood on t he

Ri ddel l LA. , af f ' d on ot her gr ounds, [ 19311 S. C. R. 708 ; Gat es v . Dor chest er
Hot el Lt d. , The Ti mes, Mar ch 7t h, 1953 .

" Fr aser v. McGi bbon ( 1907) , 10 O. W. R. 54, at p . 57 ( D. C. ) .
21 Br owne v. Br andt , [ 19021 1 K. B . 696, at p. 698.
22 Thompson v . Lacy, supr a, f oot not e 19, at p . 287 . See al so Cunni ng-

hai n v . Phi l p ( 1896) , 12 T. L . R. 352 ; Re Chapman ( 1894) , 11 T. L . R. 92 .
28 Li ght v . Abel ( 1866) , 11 N. B. R. 400 . But cf . Li pper t v . For d Hot el

Lt d . ( 1930) , 65 O. L . R. 340 .
24 At t he ot her end of t he spect r um i s t he l andl or d- t enant r el at i onshi p .
25 Cf . Thompson v . Lacy, supr a, f oot not e 19 ; Ol l ey v . Mar l bor ough

Cour t Lt d . , [ 19491 1 K. B. 532, at p. 543 ; Mi l l er v . Feder al Cof f ee Pal ace
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pr emi ses ; " of a l ower r at e of f er ed t o boar der s ; 2' and of whet her
t he occupant ar r i ves as a member of t he publ i c or r at her as one
havi ng some ot her pr e- exi st i ng r el at i onshi p wi t h t he keeper of t he
pr emi ses . " A si mi l ar di vi si on i s dr awn bet ween t he i nn and t he
al e- house or t aver n . The l at t er may not meet t he st andar ds of a
hot el t hr ough l ack of sl eepi ng accommodat i on, " or f ood . " And
agai n, t he cour t s cl ear l y di st i ngui sh t he hot el i er f r om t he r est au-
r at eur , " t he keeper of a cof f ee- house, " t he si mpl e mot el - keeper "
and t he or di nar y mer chant . '

But t hat does not end mat t er s, f or however i ncont est abl y t he
pr emi ses be an i nn and t hat i ssue answer ed af f i r mat i vel y, t her e
r emai ns t hi s hur dl e : whet her t he per son ent er t ai ned i s a guest at
l aw. For , as ment i oned ear l i er , t he speci al cl ai ms and obl i gat i ons
at t achi ng t o t he r el at i onshi p r est on t he st at us of t he par t i es and,
consequent l y, demand bot h an i nnkeeper and a guest . To sat i sf y
t he l at t er , a per son must be a t r avel l er , a soj our ner . But what i s
t hat ? must a t r avel l er be one who st ops at l east over ni ght ?
who eat s a meal ? who or di nar i l y r esi des i n anot her t own? who
seeks a r oom f or onl y a shor t t i me? These and r el at ed quest i ons
wer e onl y f aced and i n anywi se r esol ved a f ew year s ago when
t he Engl i sh Cour t of Appeal was conf r ont ed wi t h t hat wel l known
i ndi vi dual , t he man who had a dr i nk af t er wor k at an i nn ver y
near hi s own home and who cl ai med never t hel ess t o be a guest . "
The cour t i n unani mousl y f i ndi ng t he pl ai nt i f f t o be such l ai d
emphasi s on t he pr i nci pl e t hat an i nn of f er ed accommodat i on and
r ef r eshment t o per sons seeki ng i t and si nce t he f or m of r e-
f r eshment demanded woul d not be dependent on whet her t he

( 1889) , 15 V. L . R. 30 ; Dani el v . Hot el Paci f i c Pt y . Lt d. , [ 1953] V. L . R. 447 ;
Bel l ai r s v . Yal e Hot el Cal gar y Lt d . , ( 19361 1 W. W. R. 316 ( Al t " D. C. ) ;
Whi t i ng v . Mi l l s ( 1850) . 7 U. C. Q. B . 450.

21 Ki ng v. Bar cl ay ( 1960) , 24 D. L. R. ( 2d) 418, af f ' d ( 1961) , 35 W. W. R.
( N. S. ) 240 ( Al t " C. A. ) ; Par ker v . Fl i nt ( 1699) , 12 Mod . 254, per Lor d
Hol t C. J .

2 ' Kat t i v . Nol and ( 1914) , 50 C. L. J . 193 ( Ont . D. C. ) ; For d v. Sel i gman,
[ 19541 O. R. 957 .

" Rai l way Assessment Aut hor i t y v . G. W. R. Co . , [ 1948] A. C. 234 .
2' Ti nsl ey v . Dudl ey, [ 1951] 2 K. B . 18, at p . 22 . But cf . Pi dgeon v . Legge

( 1857) , 21 J. P . 743 .
" R. v . Zi nbur g, [ 19531 O. W. N. 601 .
" Fr ankl i n v . Evans ( 1924) , 55 O. L. R. 349 ; Or char d v . Bush & Co . ,

[ 18981 2 Q. B . 284 .
32 Doe d. Pi t t V. Lami ng ( 1814) , 4 Camp . 73, at p . 77 ; Q. R. S. Canadi an

Cor p . Lt d. v . Col eman, supr a, f oot not e 19 ; Mi l l er V. Feder al Cof f ee Pal ace,
supr a, f oot not e 25.

33 Ki ng v . Bar cl ay, supr a, f oot not e 26 .
" R. v . Wel l s ( 1911) , 24 O. L. R. 77; Re Hot el Dunl op, [ 19271 S. C. R.

512 .
as Wi l l i ams v . Li nni t t , [ 1951] 1 K. B . 565.
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ent r ant l i ved wi t hout or wi t hi n t he ci t y, i t coul d no mor e mat t er
whet her t he vi si t or f r om t he ci t y r esi ded near by or i n anot her
par t of t own . Thus, how coul d an i nnkeeper concer n hi msel f wi t h
t he addr ess of a vi si t or t o hi s pr emi ses when t hat per son mi ght

mer el y or der a meal or onl y a- pi nt of al e- i s t he r el at i onshi p t o

di f f er because one pat r on l i ved a f ew mi l es f ur t her away f r om

t he hot el t han t he ot her ? The aut omobi l e, t he j et and r api d

publ i c t r anspor t at i on cannot but make such di st i nct i ons mani f est l y

meani ngl ess . Ther ef or e, i n f ol l owi ng t he ear l i er deci si on of Or char d

v. Bush & Co. , " t he cour t pr ef er r ed t o emphasi ze t he i nnkeeper ' s

f unct i on t o r ecei ve per sons causa hospi t andi , namel y, t o of f er a

per son " such accommodat i on as t he i nnkeeper can gi ve hi m" , "

r at her t han become embr oi l ed i n at t empt s t o def i ne what i s meant

by " t r avel l er " and t o det er mi ne on t he f act s whet her t he al l eged

guest conf or med t o t hat def i ni t i on. I n f act , Kennedy J . i n t hi s case

woul d have gone so f ar as t o di spose of t he necessi t y t hat a guest

be a t r avel l er , " a f ar f r om r adi cal concl usi on i n vi ew of t he i m- ,

agi nat i ve r esul t s of ear l i er cases t hat wer e st i l l abl e t o cl assi f y

as t r avel l er s per sons who had r emai ned at t he hot el f or qui t e

l ong per i ods of t i me" and yet one whi ch most cour t s, par t i cul ar l y

wher e t he f act s r esembl ed t he si t uat i ons of Or char d v . Bush & Co.

and Wi l l i ams v . Li nni t t i n whi ch per sons dr opped i nt o hot el s
f or a meal or dr i nk onl y, dr ew back f r om r eachi ng t hemsel ves . '

I n cont r ast t o t he r ecogni t i on i n t he Wi l l i ams case' t hat t he

t r avel l er may wel l be a mor e di f f i cul t concept t o appl y i n t hi s er a

of ever accel er at i ng mobi l i t y and i nst ant aneous communi cat i on,

t he maj or i t y i n an Aust r al i an deci si on a shor t whi l e l at er had

di f f i cul t y i n compr ehendi ng how a per son t el ephoni ng an hot el i n

advance f or r eser vat i ons dur i ng a def i ni t e per i od of t i me coul d, i n

vi ew of t he expr ess cont r act i nvol ved, become a guest . "
11 Supr a, f oot not e 31 .

	

11 I bi d . , at p. 289, per Kennedy J .

	

33 I bi d.
19 Chesham Aut omobi l e Suppl y v. Ber esf or d Hot el ( 1913) , 29 T. L . R.

584; Al l en v. Smi t h ( 1862) , 12 C. B. N. S . 638, af f ' d ( 1863) , 1 New R. 404;
Thompson v . Lacy, supr a, f oot not e 19 . But cf . For d v . Sel i gman, supr a,
f oot not e 27 ; Lamond v . Ri char d, [ 1897] 1 Q. B . 541 ; Dani el v . Hot el Paci f i c
Pt y. Lt d. , supr a, f oot not e 25.

4° Phi l p v. - Hunt s Lt d . , [ 1947] O. W. N. 529 ; Seal ey v . Tandy, [ 1902]
1 K. B . 296; R. v . Hi ggi ns, [ 1947] 2 Al l E. R. 619; R. v . Rymer ( 1877) , 2
Q. B. D. 136 ; Pi dgeon v. Legge, supr a, f oot not e 29 ; Hoban v. Royal Hi ber -
ni an Hot el Lt d. ( 1945) , 80 I n L. T . R. 61, af f ' d ( 1946) , 80 I n L. T. 271 .

41 See cr i t i ci sms of Mur r ay, Comment , ( 1951) , 29 Can. Bar Rev. 768;
James, Comment , ( 1951) , 14 Mod. L. Rev . 352 ; The Mot or i st and t he
I nnkeeper ( 1951) , 95 Sol . Jo . 53 .

41 Dani el v. Hot el Paci f i c Pt y. Lt d. , supr a, f oot not e 25 .
43 See al so Par ker v. Fl i nt , supr a, f oot not e 26, per Lor d Hol t C. J . and

f oot not es 22 and 23, supr a . But cf . Car r i ss v . Buxt on, [ 1958] S. C. R. 441,
per Rand J . ; Li pper t v. For d Hot el Lt d. , supr a, f oot not e 23 . The pr i nci pal
case was cr i t i ci zed by G. Sawer ( 1954) , 17 Mod. L. Rev . 272.
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Thi s br i ef descr i pt i on of t he i ngr edi ent s i n t he hot el keeper -
guest r el at i onshi p does not pr et end t o be exhaust i ve, but i t i s
of f er ed bot h as t he gr oundwor k f or t he di scussi on t hat f ol l ows,

whi ch anal yzes some of t he obl i gat i ons owed by an i nnkeeper t o

hi s guest s, and as evi dence of an appar ent evol ut i on t hat coi n-

ci dent al l y has def i ned i nn and i nnkeeper r at her nar r owl y but none-
t hel ess has t aken a mor e l i ber al vi ew of who may qual i f y as hi s
guest . Thi s change may have pr oceeded somewhat i mper cept i bl y,
an i nevi t abl e r esul t per haps of t he dear t h of cases appear i ng of
l at e i n t hi s ar ea of t he l aw. But t he dut i es of an hot el keeper , not

a cr i t i cal i nvest i gat i on of t he par t i es composi ng t he r el at i onshi p,

f or m t he next st age of t hi s ar t i cl e' s devel opment .

One of t hese dut i es obl i gat es an i nnkeeper " t o suppl y a

t r avel l er wi t h f ood and l odgi ng, whi ch he cannot r ef use wi t hout

r easonabl e excuse" . " Subj ect t o t her e bei ng some l awf ul r eason
f or denyi ng accommodat i on t o a guest , an i nnkeeper cannot
r ef use t o r ecei ve, shel t er and of f er r ef r eshment t o hi m. Two com-

ponent s, at l east , ar e necessar i l y i mpl i ed i n t hi s dut y. The f i r st

yokes t he i nnkeeper t o an i ncapaci t y t o pi ck and choose whom

he wi l l r ecei ve and whomhe wi l l not , f or , as we shal l see l at er , t he

obl i gat i on i s owed t o member s of t he publ i c gener al l y who happen
t o qual i f y as guest s and not onl y t o t hose whom an hot el keeper
per sonal l y pr ef er s . " Secondl y, an i nnkeeper mi ght wel l at t empt t o
f i nesse t hi s r esponsi bi l i t y and r i d hi msel f of an " undesi r abl e" guest
by exact i ng an exor bi t ant pr i ce f r om hi m, but f or t unat el y accom-
panyi ng t hi s dut y i s anot her t hat r est r i ct s t he hot el i er t o t aki ng a

r easonabl e pr i ce onl y . "

Once det er mi ned t hat t he f act s of a par t i cul ar case di scl ose an

i nn, a guest - i nnkeeper nexus and an al l eged r ef usal t o accommo-

dat e, a cour t must t hen ask i t sel f whet her t he l aw wi l l r ecogni ze

t he hot el keeper ' s r ef usal as a r easonabl e one . Thi s i ssue i s com-

posed r eal i st i cal l y of t wo i ssues : wher e he does of f er accom-

modat i ons, ar e t hey of an i nf er i or and undesi r abl e qual i t y t hat

must l ead a cour t t o concl ude t hat t he i nnkeeper di d i n f act r ef use

t o r ecei ve t he compl ai nant wi t hout good r eason? i f he t ender s

none at al l , has he br eached t he dut y whi ch t he l aw i mposes on

44 R, v . Hi gggi ns, supr a, f oot not e 40, at p. 620 .
4s Br owne v . Br andt , supr a, f oot not e 21, at p . 698 ; R. v. hens ( 1835) ,

7 C. & P. 213 ; R. v . Hi ggi ns, supr a, f oot not e 40 ; Fr ankl i n v. Evans, supr a,
f oot not e 31 ; Rot hf i el d v . Nor t h Br i t i sh Ry . Co . , [ 19201 S. C. 805 .

46 Cr i sp v . Pr at t ( 1639) , Cr o . Car . 549; Johnson' s Case ( 1621) , Cr o.
Jac . 610 ; Lut on v . Bi gg ( 1691) , Ski n . 291; Thompson v. Lacy, supr a,
f oot not e 19, per Best J .
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hi m, or has he r ef used hi s f aci l i t i es but on gr ounds whi ch t he l aw
consi der s r easonabl e?

Thi s f i r st quer y r eal l y seeks t o di scover what " f ood and l odg-
i ng" i t i s t hat an i nnkeeper must needs of f er t o hi s guest . I s a
vi si t or ent i t l ed t o demand and r ecei ve cavi ar i n an hot el nest l i ng
" f ar f r om t he maddi ng cr owd' s i gnobl e st r i f e" i n some quai nt
r ust i c set t i ng? can he scr eam f or t he Royal sui t e? An i nnkeeper
i s bound onl y t o " f i nd f or hi s guest s r easonabl e and pr oper ac-
commodat i on" and cannot be f aul t ed when i n f ai l i ng t o i ndul ge

t hei r capr i ces he r ef uses t o pr ovi de guest s wi t h " t he pr eci se r oom
t he l at t er may sel ect " , 4' or because busi ness expedi ency demands i t
he moves t he guest f r om one r oom t o anot her . " Of cour se, t he
r esul t s wi l l var y i f a guest has ent er ed i nt o an expr ess cont r act

wi t h t he hot el f or a speci f i c r oom or f or one at a par t i cul ar r at e. 49

Agai n, a guest wi shi ng l unch cannot compl ai n t hat she was com-
pel l ed t o di ne i n t he par l our bar i nst ead of i n t he mor e gent eel
cof f ee r oom. " Then t oo, i t may f al l t hat a . guest has no r ecour se
wher e t he hot el has no bar , or wher e havi ng one t he i nnkeeper r e-
f uses t o per mi t t he guest t o pat r oni ze i t . " The f aci l i t i es, r ef r eshment
and f ood t hat one i s ent i t l ed t o ask of one' s host obvi ousl y wi l l var y
wi t h t he mor es and condi t i ons of t he t i mes, " wi t h t he cl ass of
hot el one i s st oppi ng at , wi t h t he hour of t he day or ni ght when
t he r equest f or ser vi ce i s made and wi t h t he demands al r eady
bei ng l evi ed agai nst i t s suppl y . " As was st at ed by Swi f t J . :

An i nnkeeper i s onl y bound t o suppl y such accommodat i on f or hi s
guest s and hi s goods as he i n f act possesses . . . . A t r avel l er ar r i vi ng at
a vi l l age i nn coul d not compl ai n t hat he was not l odged i n a bedr oom
heat ed by r adi at or s or suppl i ed wi t h al l t he ameni t i es t o be f ound i n a
f i r st - cl ass hot el i n a gr eat ci t y, or t hat hi s house and car r i age or hi s
mot or - car wer e not pl aced i n st abl es, coach- houses, or gar ages of t he
qual i t y t o be f ound i n t he most moder n and pr et ent i ous est abl i sh-
ment s 54

But t hen a guest may have had hi s r equest f or f ood or l odgi ng

41 Fel l v. Kni ght ( 1841) , 8 M. & W. 268 .
48 Doyl e v. Wal ker ( 1867) , 26 U. C. Q. B. 502 .
49 Li pper t v . For d Hot el Lt d. , supr a, f oot not e 23 . Cf . f oot not es 23, 42

and 43, supr a .
s0R, v. Spr ague ( 1899) , 63 J. P . 233, an i nt er est i ng and qui t e hum-

or ous exampl e of t he heat ed at mospher e gener at ed by Engl and' s suf f r aget t e
movement .

" I n r e Campbel l and St r at f or d ( 1907) , 14 O. L . R. 184 .
ss See f oot not e 50, supr a . What of a l ady' s pant - dr ess at t i r e i n an- hot el ' s

di ni ng- r oom? What of her t opl ess f or mal ?
-" Re Kar r y and Chat ham ( 1909) , 20 O. L. R. 178, af f ' d ( 1910) , 21 O. L . R.

566 ; R. v. Hi ggi ns, supr a, f oot not e 40 ; R. v . Wel l s, supr a, f oot not e 34 . See
al so The Li abi l i t y of I nnkeeper s ( 1947) , 203 L. T. 287 .

s4 Wi nkwor t h v. Raven, [ 19311 1 K. B. 652, at p. 660 .
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met wi t h out r i ght r ef usal , a r ebuf f t hat r ai ses t he i ssue of whet her

t he l aw wi l l char act er i ze t hi s deni al as r easonabl e or no . Of
cour se, a hot el t hat i s f ul l " and per haps even one whi ch has ei t her
r un out of f ood or i s hoar di ng i t s suppl y on behal f of i t s " r egul ar "
cust omer s" may r easonabl y r ef use t o ent er t ai n a guest . An i nn-
keeper i s abl e, wi t h i mpuni t y, t o r ej ect a guest who r ef uses t o
pay hi m ei t her i n advance or upon demand af t er admi ssi on t o t he

pr emi ses ; " who i s dr unk and i ndul ges i n " i ndecent or i mpr oper "
behavi our ; " who i s i n a f i l t hy condi t i on ; " who i nsi st s on br i ngi ng
hi s dogs i nt o t he hot el ; " or whose r eput at i on, conduct and manner

of doi ng busi ness r easonabl y pr oduces embar r assment and r epug-
nance i n t he ot her guest s . " On t he ot her hand, cour t s have f ound

i t unr easonabl e t o r ef use t o accommodat e a per son who ar r i ved
i l l ; " who ar r i ved at a l at e hour or r ef used t o di scl ose hi s name and

addr ess ; " who because of r ecent i l l ness and doct or ' s or der s i n-
si st ed on wear i ng hi s over coat i n t he hot el ' s r at her chi l l y di ni ng-
r oom; " whom t he hot el keeper per sonal l y di sl i ked and no l onger
want ed as a cust omer ; " or who was deemed unaccept abl e because

of col our , r ace, r el i gi on or nat i onal i t y . "

Wher e t he l i ne mar ki ng t he boundar y bet ween a r easonabl e

and an unr easonabl e r ef usal i s t o be dr awn may not be pr oduct i ve
of t hat sol ut i on whi ch l ends i t sel f t o expr essi on as a si mpl e, con
ci se f or mul a . Mor e i mpor t ant t han di scover i ng such an apot hegm

" Br owne v . Br andt , supr a, f oot not e 21 ; Cal ve' s Case ( 1584) , 8 Coke
32a ; Rot hf i el d v . Nor t h Br i t i sh Ry . Co. , supr a, f oot not e 45, at pp . 811 and
835 .

56 R. v . Hi ggi ns, supr a, f oot not e 40 ; Kenny v . O' Loughl i n ( 1944) , 78
I n L . T . R. 116 .

" Doyl e v. Wal ker , supr a, f oot not e 47 ; Bel l ai r s v . Yal e Hot el Cal gar y
Lt d. , supr a, f oot not e 25 . But cf , R. v. I vens, supr a, f oot not e 45, at p . 217.

-18 R. v . I vens, supr a, f oot not e 45 ; Hawt hor n v . Hammond ( 1844) , 1
Car . & Ki r . 404, at p. 407.

" Pi dgeon v . Legge, supr a, f oot not e 40, per Pol l ock C. B. and Br am-
wel l B.

s° R. v. Rymer , supr a, f oot not e 40 .
11 Rot hf i el d v. Nor t h Br i t i sh Rv . Co . , supr a, f oot not e 44, wher e t hese

f eel i ngs wer e evoked dur i ng t he Fi r st Wor l d War i n consequence of t he
pur suer ' s money- l endi ng act i vi t i es amongst t he mi l i t ar y, of newspaper r e-
por t s of hi s convi ct i on f or f r aud wi t h r espect t o mi l i t ar y r ecr ui t ment and of
a gener al ant i pat hy whi ch t hi s " bi r d of pr ey" engender ed amongst t he ot her
guest s of t he hot el . See al so The Li abi l i t y of I nnkeeper s, op . ci t . , f oot not e
53 .

s2 R. v . Luel l i n ( 1701) , 12 Mod. 445 .
cs R. v. hens, supr a, f oot not e 45 . Cf . The Hot el Regi st r at i on of Guest s

Act , R. S. O. , 1960, c. 180 .
64 Lynam v . The Cent r al Hot el Lt d . , unr epor t ed, but di scussed i n Un-

war r ant ed Ref usal by an I nnkeeper ( 1960) , 94 I n L . T. 245, at p . 251 .
ss Kenny v. O' Loughl i n . supr a, f oot not e 56 .
88 Const ant i ne v. I mper i al Hot el s Lt d. , [ 1944] K. B. 693 ; Fr ankl i n v.

Evans, supr a, f oot not e 31 ; Rot hf el d v . Nor t h Br i t i sh Ry . Co . , supr a, f oot -
not e 45 ; The Li abi l i t y of I nnkeeper s ( 1947) , 203 L. T. 287 .
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ar e t he compet i ng i nf l uences oper at i ve her e, whi ch pi t agai nst
one anot her t he phi l osophy of l ai ssez- f ai r e t hat any man, i ncl udi ng
an i nnkeeper , shoul d be per mi t t ed t o r un hi s busi ness as he sees
f i t and deal wi t h whomever he pl eases, and hi st or i cal and soci al
r eal i t i es whi ch i n r ef usi ng t o gr ant t he ot her f ul l sway have gr adu-
al l y er oded away i t s aut hor i t y and domi ni on i n t hi s par t i cul ar
spher e of t he l aw. Al t hough a mor e compr ehensi ve exami nat i on
of t hi s ar ena of conf l i ct wi l l be under t aken bel ow, i t does not her e
seem out of pl ace t o dr aw wor t hwhi l e compar i sons bet ween t hi s
j ust compl et ed scr ut i ny of t he dut y i mposed by l aw on an i nn-

keeper and our ear l i er sur vey of st at ut or y nor ms i n t hi s f i el d .

I I I

The ext ensi ve pr el ude t o Par t I I of f er s some pr oof of t he nar r ow

di mensi ons wi t hi n whi ch t he l aw has conf i ned t he l egal i mpl i ca-
t i ons t o be f ound i n t he hot el keeper - guest r el at i onshi p . As i t i s
not ever y vi si t or who can cl ai m t he pr i vi l eges and r i ght s of a

guest , so si mi l ar l y i t i s not ever y est abl i shment t hat ser ves hi m

whi ch t he l aw wi l l count enance as an i nn. Ther ef or e, no mat t er
how successf ul l y t he cour t s may have t r i ed t o ef f ect some bal ance

bet ween t hei r st r i ngent def i ni t i on of " i nn" and a t endency t o di s-

cover mor e l i ber al cr i t er i a of what i t i s t hat const i t ut es a " guest " ,

t he var i ous Canadi an st at ut es, wi t hout doubt , have expanded

enor mousl y upon t he r el at i onshi ps whi ch t hey i nt end t o r egul at e.

Thus, wher e Negr oes have been r ef used ser vi ce i n r est aur ant s, " i n

t aver ns" and i n mot el s, " r ecour se by counsel f or t he pl ai nt i f f s t o

i nnkeeper ' s l i abi l i t y has el i ci t ed onl y def eat , f or t he cour t s mer el y

avai l ed t hemsel ves of t he def i ni t i ons oper at i ve her e t o concl ude t hat
t he def endant s' pr emi ses wer e not hot el s . ®n t he ot her hand,
t hose pr ovi nces t hat have act i vel y engaged t hei r l egi sl at ur es i n

t hi s ar ea have expanded t he pr ot ect i ve shi el d t o r each t he " hot el ,

r est aur ant or campi ng gr ound" i n Quebec" and " any pl ace t o whi ch

t he publ i c i s cust omar i l y admi t t ed" i n t he ot her j ur i sdi ct i ons . " '

Never t hel ess, i n one r espect at l east , t he saf eguar ds of f er ed

by ' t he st at ut es est abl i sh r emar kabl y nar r ow l i mi t s i ndeed. Al l

conf i ne t hemsel ves t o t he cl assi cal f or ms of di scr i mi nat i on whi ch

di st i ngui sh amongst i ndi vi dual s on t he basi s of r el i gi on, nat i onal i t y,

col our , or r ace" and t hus t hey cont r ast egr egi ousl y wi t h t he

" Fr ankl i n v . Evans, supr a, f oot not e 31 .
61 Chr i st i e v . Yor k Cor p . , supr a, f oot not e 1 ; Roger s v. Cl ar ence Hot el ,

supr a, f oot not e 1 .
11 Ki ng v . Bar cl ay, supr a, f oot not e 27.
11 Supr a, f oot not e 5 .

	

71 Supr a, f oot not e 4 .

	

n Supr a .
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manner i n whi ch t he common l aw of i nnkeeper s conf r ont ed t he
i ssues of whet her and when a guest coul d be deni ed ent r y . Evi -
dent l y, of t hose cases concer ned wi t h t he quest i on of r easonabl e
r ef usal t o accommodat e a guest , onl y a smal l number cont ai ned
f act s i n anywi se r emi ni scent of t hese st at ut or i l y r ecogni zed ki nds
of pr ej udi ce . By f ar t he gr eat er pr opor t i on f ounded pl eas of
r easonabl e excuse on t he f ar l ess expl osi ve and char ged causes
whi ch ar ose wher e an i nnkeeper ei t her desi r ed t o pr eser ve and
enhance t he i mage of hi s ent er pr i se t o whi ch he consi der ed some
guest or cust omer a t hr eat , or ent er t ai ned a per sonal di sl i ke of a
par t i cul ar per son or gr oup of whi ch he was member . Whet her an
i nnkeeper r ej ect ed someone because of hi s r ace, col our , f i l t hy
condi t i on, cl ot hi ng, dogs, i l l ness, or i mpecuni osi t y, t he cour t i n al l
cases had t o measur e t he t r ue r easons f or obj ect i on agai nst t he
dut y whi ch t he l aw demands of an i nnkeeper . " Whi ch l eads one t o
ask why t hi s t echni que of bal anci ng and i t s concomi t ant , t he
need t o exami ne car ef ul l y any causes of f er ed f or r ef usi ng t o ser ve
and accommodat e a pat r on, do not ext end t o " any pl ace t o whi ch
t he publ i c i s cust omar i l y admi t t ed" . I n a wor d, why shoul d not
i t t oo, l i ke t he i nn, be made t o answer f or decl i ni ng ser vi ce
t o t he per son wi t h a physi cal def or mi t y, l ong hai r or eccent r i c
dr ess? I s nar r ow- mi nded behavi our and pr ej udi ce of t hi s i l k t o be
t ol er at ed i n such est abl i shment s mer el y because human r i ght s
l egi sl at i on does not r each t hi s f ar ?'

Al so, t he r emedi es gener al l y avai l abl e t o a compl ai nant under
t he st at ut es di f f er f r om t hose whi ch an ost r aci zed guest at common
l aw may r ai se agai nst an i nnkeeper . The common l aw gave hi m
t wo r out es whi ch he mi ght pur sue : f i r st l y, he coul d pr oceed
cr i mi nal l y by i ndi ct ment ' and, secondl y, he was per mi t t ed t o sue
f or damages by an act i on on t he case . " On t he ot her hand, under
t he st at ut es an aggr i eved i ndi vi dual i s subj ect ed t o ext ensi ve ad-

73 See Rot hf i el d v . Nor t h Br i t i sh Ry . Co . , supr a, f oot not e 31, wher e a
t hor ough scr ut i ny of ci r cumst ances by t he cour t conf i r med t hat t he pur -
suer had not been t ur ned away because of hi s Ger man nat i onal i t y or Jewi sh
ancest r y .

' 4 For exampl es, see t he r epor t s of di scr i mi nat i on by r est aur ant - owner s
and ot her mer chant s agai nst per sons wi t h l ong hai r , i n t he Ot t awa Ci t i zen,
Jul y 26t h, 1968, and t he Wi nni peg Tr i bune, June 13t h, 1968 .

71 R. v. Hi ggi ns, supr a, f oot not e 40 ; R. v. Rymer , supr a, f oot not e 40 ;
R. v . hens, supr a, f oot not e 45; R. v. Spr ague, supr a, f oot not e 50 ; R. v .
Luel l i n, supr a, f oot not e 62 .

' e Const ant i ne v . I mper i al Hot el s Lt d . , supr a, f oot not e 66 ; Kenny v .
O' Loughl i n, supr a, f oot not e 56 ; Whi t i ng v. Mi l l s, supr a, f oot not e 25 . Cf .
Car r i ss v . Buxt on, supr a, f oot not e 43, wher e Rand J . di scusses an i nn-
keeper ' s l i abi l i t y and opi nes t hat he may be sued i n ei t her t or t or cont r act ,
and Li pper r t v . For d Hot el Lt d. , supr a, f oot not e 23 .
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mi ni st r at i ve pr ocedur es whi ch, except i n t he case of Quebec,

pr ovi de f or i nvest i gat i on and at t empt s at set t l ement by of f i ci al s,

i nqui r i es by t r i bunal s gi ven wi de i nqui si t or i al power s and t he

pr esent at i on of r ecommendat i ons t o Mi ni st er s of t he Cr own, be-

f or e any ci vi l or cr i mi nal sanct i ons may be br ought t o bear agai nst
t he of f endi ng par t y . Even t hen, any or der s, i nj unct i ons or cr i m-

i nal pr osecut i ons agai nst t hat of f ender under t he Act s l i e beyond
t he i mmedi at e i nf l uence of t he aggr i eved per son and under t he ex-
cl usi ve cont r ol of t he Mi ni st er ' s admi ni st r at i ve j ur i sdi ct i on. Thi s i s
al so t r ue i n Quebec wher e t he one r emedy of pr osecut i on r equi r es
f i r st t he Mi ni st er ' s consent . " Ther ef or e, i n t he case of i nnkeeper s,

t he onl y r emedi al coi nci dence l i es wi t hi n t he r eal m of t he cr i mi nal

pr ocess, by way of i ndi ct ment at common l aw and summar y con-

vi ct i on under t he quasi - cr i mi nal pr ovi si ons of t he pr ovi nci al

st at ut es . Canada has abol i shed common l aw of f ences" and i n so

doi ng, t he Domi ni on gover nment may, subst ant i vel y, have sur -

r ender ed t hi s means of r edr ess t o t he pr ovi nces, but , const i t ut i on-

al l y, have changed not hi ng . However , t hi s l at t er aspect f al l s beyond
t he i nt ended ambi t of t hi s ar t i cl e . "

The or der s a Mi ni st er may make and t he i nj unct i ve r el i ef

he may appl y f or under t he st at ut es i n nowi se i mpi nge upon t he

act i on f or damages whi ch an i ndi vi dual guest may i nst i t ut e on

hi s own vol i t i on . Wher e t he st at ut or y machi ner y i s t hr own i nt o

mot i on onl y by admi ni st r at i ve agenci es and of f i ci al s, t he common
l aw act i on, act i ve wi t hi n t he pr i vat e spher e al one, must be i m-

pel l ed and pur sued by t he i ndi vi dual cl ai mi ng i nj ur y . Then t oo,
t he st at ut es f ocus on t he behavi our and at t i t udes of t he per son

f ound t o have i nf r i nged t hei r pr ovi si ons and i t i s t hat conduct

pr i mar i l y whi ch t he l egi sl at i ve ant i dot es of i nvest i gat i on, i nqui r y,

t hr eat of pr osecut i on, Mi ni st er i al or der and i nj unct i ve r el i ef ar e

desi gned t o r emol d and amend ; t he compl ai nant who spar ked t he

"r 7 Hot el s Act , supr a, f oot not e 5, s . 15 .
" Cr i mi nal Code, S. C. , 1953- 54, c. 51, s . 8( a) .
7s Much of Engl and' s cr i mi nal l aw r emai ned i n f or ce i n Canada unt i l

t he pr esent Code was enact ed wi t h t he r esul t t hat t hough i t was i nt r oduced
i nt o t he var i ous j ur i sdi ct i ons Fs of di f f er ent dat es, common l aw of f ences,
i ncl udi ng an i nnkeeper ' s r ef usal t o r ecei ve a guest , di d r emai n ext ant her e
( Uni on Col l i er y Co . v . The Queen ( 1900) , 31 S. C. R. 81, at p . 87) . That
bei ng so, t hen t he ef f ect of s . 8( 2) of t he pr esent Code i s mer el y t o exci se
al l pur el y common l aw of f ences f r om any pr esent appl i cabi l i t y i n Canada
( Lor d' s Day Al l i ance v. At t or ney Gener al of Br i t i sh Col umbi a, ( 19591 S. C. R.
497) , but not t o al t er t hei r char act er i zat i on as " cr i mi nal l aw" f or pur poses
of s. 91( 27) of t he Br i t i sh Nor t h Amer i ca Act , 30 & 31 Vi ct . , c . 3, as am.
Br i ef l y t hen, may a pr ovi nce const i t ut i onal l y appl y t he cr i mi nal aspect s of
i t s l egi sl at i on agai nst an hot el keeper whose al l eged of f ence i s one f or
whi ch he woul d have been i ndi ct abl e at common l aw?
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i ni t i at i on of t he st at ut e' s pr ocedur es appar ent l y i s f el t t o have
gar ner ed suf f i ci ent sat i sf act i on and amends by seei ng t he gui l t y
par t y puni shed, publ i cl y r enounci ng hi s f or mer conduct and under -
t aki ng t o r emedy hi s past def ect s and i n f ut ur e f ol l ow t he Act ' s
pr ecept s . " But t he embar r assment , humi l i at i on, i ndi gni t y and di s-
t r ess whi ch t he compl ai nant may wel l have been subj ect ed t o i n t he
past r emai n uncompensat ed and unr edeemed, i n st r i ki ng cont r ast
t o t he r el i ef of f er ed t o one si mi l ar l y wounded by def amat or y
l anguage or by cer t ai n i nst ances of assaul t and bat t er y . " And
t he possi bi l i t y of an act i on i n t or t bei ng const r uct ed on a br each
of t hese st at ut or y dut i es seems, i n vi ew of t he many r emedi es
expr essl y set f or t h i n each Act and t he uni que admi ni st r at i ve
machi ner y est abl i shed t o pol i ce and enf or ce i t s pr ovi si ons, an
uncommonl y r emot e one . On t he ot her hand, t he r i ght gi ven
guest s by t he common l aw t o be r ecei ved and ser ved by i nn-
keeper s i s enf or ceabl e by an act i on f or i t s br each . Thi s cause of
act i on has been t r adi t i onal l y f r amed i n case, " whi ch has l ed t o
some specul at i on t hat i t s vi abi l i t y may wel l r est on a pl ai nt i f f ' s
f i r st al l egi ng and pr ovi ng speci al damage . However , t he cour t s
have not f avour ed t hi s submi ssi on, but , on t he basi s of Ashby v .
Whi t e, " have r easoned r at her t hat an i nf r i ngement of t hi s r i ght
i mpor t s damage whi ch t he l aw wi l l t ake cogni zance of and t her e-
f or e speci al damage need not be pr oved at t hi s poi nt . " Never -
t hel ess, i t may wel l be wonder ed whet her a cour t wi l l vouchsaf e
r ecover y of mor e t han mer el y nomi nal damages ; Mr . Const ant i ne,

s° See, f or exampl e. t he t er ms of set t l ement r eached i n i nqui r i es under
t he Ont ar i o l egi sl at i on i n Re Davi s and Pl easant Vi ew Camp ( Oct ober 31st ,
1962) ; Re Ladd and Mi t chel l ' s Bay Spor t sman' s Camp ( August 15t h,
1963) ; Re Maur i ce' s Bar ber Shop ( Oct ober 9t h, 1963) ; Re El Mocani bo
Dance Cl ub ( August 1st , 1963) ; Re Lee Ann Beaut y Sal on ( May 10t h,
1963) ; under t he Br i t i sh Col umbi a st at ut e i n a l et t er t o t he wr i t er f r om
t he Di r ect or , dat ed Febr uar y 13t h, 1968 ; under t he Al ber t a enact ment i n a
l et t er t o t he wr i t er f r om t he Admi ni st r at or , dat ed Febr uar y 20t h, 1968 ;
and under t he Saskat chewan st at ut e i n a l et t er t o t he wr i t er f r om t he
Cr own Sol i ci t or , dat ed Febr uar y 28t h, 1968 . Never t hel ess, none of t he
f or egoi ng i s i nt ended t o conceal t he ver y wi de di scr et i on i n t he maki ng
of or der s and r ecommendat i ons gi ven by t he var i ous st at ut es, a r esul t
r ecent l y exempl i f i ed i n an Ont ar i o case under t he housi ng pr ovi si ons of
i t s Code wher e t he t er ms of set t l ement , i n addi t i on t o t he usual apol ogy,
post i ng of t he Code and under t aki ng as t o f ut ur e conduct , al so i ncl uded
r ei mbur sement pai d t o t he compl ai nant s by t he of f ender s i n r espect of ex-
penses i ncur r ed i n seeki ng al t er nat i ve accommodat i ons el sewher e af t er
t he l at t er ' s unl awf ul r ef usal ( Re Squi t t i r epor t ed i n t he Tor ont o Gl obe and
Mai l , Jul y 13t h, 1968, and t he Ot t awa Ci t i zen, Jul y 13t h, 1968) . As f or
si mi l ar r esul t s f ol l owi ng i n t he wake of a successf ul act i on agai nst an hot el
i n cont r act or t or t , see Li pper t v . For d Hot el Lt d. , supr a, f oot not e 23 .

8' See i nf r a.

	

" See supr a, f oot not e 76.
ss ( 1703) , 2 Ld . Raym. 938 .
ea Const ant i ne v. I mper i al Hot el s Lt dzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA� supr a, f oot not e 66 ; Kenny v .

O' Loughl i n, supr a, f oot not e 56.
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who suf f er ed " much unj ust i f i abl e humi l i at i on and di st r ess" , was
awar ded onl y f i ve gui neas and Mr . Kenny gi ven onl y t wo pounds
f or bei ng subj ect ed t o t he " humi l i at i on and i ndi gni t y i n t he
pr esence and hear i ng of ot her cust omer s and member s of t he

def endant ' s st af f " . " And yet , i t cannot be gai nsai d t hat t hese ar e
descr i pt i ons of i nj ur i es t hat bear a st r i ki ng r esembl ance t o t he
ver y damage f or whi ch f ar mor e subst ant i al r ecompense t han

t hi s i s gr ant ed' t o t he pl ai nt i f f s i n a def amat i on sui t and i n cer t ai n

assaul t and bat t er y act i ons . " Mor eover , some cases may f ur t her

pr ovi de sui t abl y f er t i l e soi l f or val i d awar ds of puni t i ve damages,

now appar ent l y a f i r ml y ensconced head of damages despi t e t he

deci si on of Rookes v. Bar nar d. " I n any event , r eadi l y di scer ni bl e

i s t he st ar k cont r ast bet ween t he pr i vat e nat ur e of t he common

l aw' s r emedy of damages whi ch per mi t s a t hwar t ed guest t o have

hi s humi l i at i on and i nj ur ed f eel i ngs sal ved by money compensa-

t i on, and t he appl i cat i on of pr ocedur es under t he st at ut es whi ch
i n f ocusi ng most of t hei r at t ent i on on t he of f ender may do so of t en

at t he expense of t he i ndi gni t y and ment al angui sh t hat hi s vi ct i m

may have under gone.

I n r ecapi t ul at i on, I have endeavour ed t o measur e t he pur poses

and ef f ect s of t he var i ous exampl es of human . r i ght s l egi sl at i on

enact ed by t he pr ovi nces agai nst t he consequences t hat f ol l ow

upon t he gener al obl i gat i on of i nnkeeper s t o r ecei ve and of f er

r ef r eshment t o t hei r guest s . I n t he r egi on of r emedi es, t he
common l aw, as i t r emai ns appl i cabl e i n Canada, of f er s t he one
of damages at t ai nabl e by pr i vat e sui t , wher eas t he st at ut es empl oy

cr i mi nal and admi ni st r at i ve measur es oper at i ve onl y i n t he publ i c

r eal m. Al t hough I never wi shed t o ent er i nt o a di scussi on of t he

r el at i ve mer i t s and def ect s of each appr oach, i n assessi ng t he val ue

of each one cannot i gnor e ei t her t he educat i onal and conci l i at or y

benef i t s whi ch t he l at t er t echni que pr omot es, or t he f or mer ' s

at t r i but es, i ncl udi ng compensat i on, - t hat char act er i ze t he r ai son

d' êt r e of such t or t s as def amat i on, assaul t and bat t er y, whi ch gi ve

" See Li pper t v. For d Hot el Lt d . , supr a, f oot not e 23, wher e t he act i on
had been f r amed excl usi vel y i n cont r act and wher e t her e i s some br i ef
ment i on of damages i n t or t f or bei ng r udel y t ur ned away f r om an hot el , at
pp . 346 and 348- 350 .

88 Gol ni k v. Gei ssi nger ( 1967) , 64 D. L. R. ( 2d) 754 ( B. C. S. C. ) ; Loudon
v. Ryder , [ 1953] 2 Q. B . 202 ; St ewar t v . St onehouse, [ 1926] 2 D. L . R. 683
( Sask . C. A. ) .

87 [ 1964] A. C. 1129 . See Aust r al i an Consol i dat ed Pr ess Lt d. v. Ur en,
[ 1967] Ar gus L. R. 54, af ' d [ 1967] 3 Al l E. R. 523 ( P. C. ) ; McEl r oy v.
Cowper - Smi t h, [ 1967] S. C. R. 425, per Spence J . di ssent i ng on anot her poi nt ;
Gouzenko v . Lef ol i i , [ 1967] 2 O. R. 262, r ev' d i n par t by t he Supr eme Cour t
of Canada, Oct . 1st , 1968, but not on t hi s poi nt .
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damages under heads i n some ways ver y much aki n t o t he ones

cl ai med under t hi s par t i cul ar cause of act i on . The advant age of

t he st at ut es l i es i n t hei r mor e uni ver sal appl i cabi l i t y, not j ust t o

hot el s and i nnkeeper s as at common l aw, but , save i n Quebec' s

case, t o al l pl aces usual l y r esor t ed t o by t he publ i c . However ,

mi t i gat i ng agai nst t hi s expansi ve qual i t y of t he st at ut es ar e t he

l i mi t ed gr ounds on whi ch a per son may f i l e compl ai nt s under

t hem and t he gr eat er r i gi di t y and nar r owness whi ch, i n cont r ast
wi t h t he common l aw' s t ack, at t end t hi s l egi sl at i on .

N

I f , t her ef or e, t he st at ut es ent er t ai n a f ar t oo l i mi t ed per spect i ve
of what const i t ut e r epr ehensi bl e r easons f or denyi ng ser vi ce and
f aci l i t i es t o t he publ i c and t he common l aw appar ent l y conf i nes i t s
f ar br oader gr ounds and per haps mor e ef f i caci ous cur e of damages
t o t he i nnkeeper - guest r el at i onshi p, i t cer t ai nl y must be wor t hy

of at t ent i on t o i nqui r e i nt o t he oppor t uni t i es of f er ed by t he
common l aw f or expandi ng i t s bor der s t o r each ot her r el at i onshi ps .
Ar e t her e ot her ent er pr i ses t hat ar e al r eady subj ect t o t hese
common l aw obl i gat i ons? Ar e t he i ncl usi on of t hese cal l i ngs sup-
por t ed by cer t ai n l egal l y acknowl edged r at i onal es whi ch may i n
t ur n be val i dl y ext ended t o appl y t o ot her r el at i onshi ps?

A common car r i er , unl i ke a pr i vat e car r i er , " subj ect ed hi msel f
t o t he common l aw obl i gat i on, wher e t hi s was hi s busi ness, t o

r ecei ve and car r y goods, " unl ess as wi t h i nnkeeper s he had r eason

abl e gr ounds f or not doi ng so . A si mi l ar dut y r est ed on t he car r i er

of per sons . " Accompanyi ng t hi s st r i ct ur e was t he one whi ch
ant i ci pat ed a l i kel y sour ce of escape and r equi r ed t he r at es
char ged by a common car r i er t o be r easonabl e : at common l aw,
t hough per mi t t ed t o var y hi s r at es amongst hi s cust omer s, not

onl y di d t he l aw pr escr i be " t hat he shoul d not char ge any one

mor e t han was r easonabl e" , " i t al so ent er t ai ned an act i on whi ch,

i n r est or i ng t o a pl ai nt i f f t he excess of any unr easonabl e t ol l s

char ged, compel l ed a cour t t o decl ar e what t he r easonabl e and

pr oper t ol l shoul d have been . " As i f t o emphasi ze t he si mi l ar i t i es

" Tr i - Ci t y Dr i l l i ng Co . Lt d. v . Vel i e ( 1959) , 22 D. L . R. ( 2d) 341, at
p . 344, af f ' d ( 1960) , 25 D. L. R. ( 2d) 773 ( Al t a C. A. ) .

as Jackson v . Roger s ( 1683) , 2 Show. 327 ; Leonar d v . Amer i can Expr ess
Co. ( 1867) , 26 U. C. QB. 533, at p . 537.

so Cl ar ke v . West Ham Cor p. , [ 1909] 2 K. B. 858, at pp . 877- 878 and
881- 882 ; but cf . Luddi t t v . Gi nger Coot e Ai r ways Lt d . , [ 1947] 1 Al l E. R.
328, at p . 332 .

11 Gr eat West er n Ry . Co . v . Sut t on ( 1869) , L. R. 4 H. L. 226, at p. 237,
per Bl ackbur n J.

11 Gr eene v. The St . John and Mai ne Ry . Co. ( 1882) , 22 N. B. R. 252 .
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i n dut i es t hat const r ai ned bot h i nnkeeper and common car r i er t o
ser ve t he publ i c, subj ect onl y t o r easonabl e excuse, t hi s at t endant
obl i gat i on whi ch deni es t o t he car r i er t he pr i vi l ege of char gi ng
what t he mar ket wi l l bear and conf i nes hi mt o a r easonabl e pr i ce
appl i ed equal l y, as we have al r eady not i ced, t o t he i nnkeeper . "

Ref er ences t o ot her pr of essi ons al so ar e occasi onal l y t o be
obser ved r unni ng t hr ough t he r epor t s . Wi t hout havi ng t o r esor t
t o t he Year Books, one can di scover st at ement s i n t he l at er
l i t er at ur e t hat suggest t hat ot her t r ades wer e subj ect t o t hi s same
obl i gat i on t o ser ve t he publ i c when cal l ed upon t o do so. I n
Jackson v. Roger s, " t hough t he f act s concer ned an i nnkeeper ,
Jef f er i es C. J . , f ound case t o be t he pr oper f or m of act i on agai nst
an hot el keeper " or a smi t h on t he r oad who r ef uses t o shoe my
hor se, bei ng t ender ed sat i sf act i on f or t he same" . Si mi l ar l y, i n
Kei l wey, " one f i nds t he st at ement t hat " i t was agr eed upon by
t he whol e Cour t , t hat when a Smi t h r ef uses t o shoe my hor se, or
an I nnkeeper r ef uses t o gi ve me f ood i n hi s i nn, I wi l l have an
Act i on on t he case, not wi t hst andi ng t hat t her e i s no act done, f or
t hi s does not sound i n cont r act " . " I t may even be t hat " t he t r ade
of a l i ver y st abl e i s suf f i ci ent l y ` publ i c" ' . " I n some i nst ances t oo,
a f er r yman i s obl i gat ed t o car r y any member of t he publ i c at a
r easonabl e t ol l . "

The Year Books do r eveal a vast er and mor e var i egat ed ar r ay
of pr of essi ons whi ch t he l aw t hen subj ect ed t o t hese gener al
obl i gat i ons, but , as ot her s have shown i n f ar gr eat er det ai l , t hei r
member s gr adual l y di mi ni shed wi t h Engl and' s ent r y i nt o a happi er
economi c er a. " But why i n t he di st ant past was t he l aw demand-
i ng of so many mor e cal l i ngs t hat i t r equi r ed al l t hose pr of essi ng
t o pr act i se t hemt o of f er t hei r ser vi ces t o t he publ i c at a r easonabl e
pr i ce? Why di d t hei r number s l at er cont r act ? What r easons had
t he cour t s f or r et ai ni ng t hi s publ i c bur den on t he par t of a f ew

s3 Supr a, f oot not e 46 .
aaSupr a, f oot not e 89 .
ss yei l wey 50, pl . 4 ( 1503) , 72 E. R. 208 .
ss see al so Fi t zher ber t , Nat ur a Br evi um ( 9t h ed. , 1794) , vol . I , p . 94D ;

Lane v . Cot t on ( 1702) , 12 Mod . 472, at p . 484 ; Johnson v . Mi dl and Ry.
Co. ( 1849) , 4 Ex. 367, at pp . 372- 373 .

" Par sons v . Gi ngel l ( 1847) , 4 C. B. 545, at p. 561, per Col t man and
Maul e JJ.

" Har nnaer t on v. Ear l of Dysar t , [ 19161 1 A. C. 57, per Lor d Par ker ;
Nyal i Lt d . v . A. G. , [ 19551 1 Al l E. R. 646, at p. 651 .

" vdyman, Publ i c Cal l i ngs and t he Tr ust Pr obl em ( 1904) , 17 Har v . L.
Rev. 156, at pp. 156- 162 ; Bur di ck, The Or i gi n of t he Pecul i ar Dut i es of
Publ i c Ser vi ce Compani es ( 1911) , i t Col . L. Rev . 514, at pp . 515- 524 ;
Ar t er bur n, The Or i gi n and Fi r st Test of Publ i c Cal l i ngs ( 1927) , 75 U.
Pa. L . Rev . 411, at pp. 418- 428 ; Adl er , Busi ness Jur i spr udence ( 1914) , 28
Har v . L . Rev . 135, at pp . 146- 152 .
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occupat i ons and appar ent l y r el i evi ng ot her s of i t ? Gi ven t he
r at i onal es and bases whi ch suppor t ed bot h t he st at e of t he l aw i n
t he Year Books and i t s met amor phosi s t o one mor e consonant
wi t h pr i nci pl es of a f r ee mar ket economy, have we ent er ed an
epoch i n whi ch our own soci et y, agai n ver y di ssi mi l ar t o i t s
ant ecedent s, and i t s di st i nct i vel y new condi t i ons ar e cast i ng f or t h
ar gument s and demands f or havi ng t he pr esent posi t i on of t he l aw
t hat I have di scussed above evol ve i nt o a st r uct ur e wi t h nor ms
mor e r epr esent at i ve of t he val ues of t he communi t y?

Wi t hout ent er i ng upon a di scussi on of l egal and economi c
hi st or y and t he cr i t i cal ef f ect s whi ch t he Gr eat Pl ague and t he
consequent scar ci t y of manpower must have had on t he economy
of medi aeval Engl and, " ' I do t hi nk t he wr i t er s i n t hi s f i el d agr ee
t hat assumpsi t , t he f oundat i on of cont r act l aw and hence a sal i ent
f act i ndeed i n t he i ncor por at i on of l ai ssez- f ai r e i nt o t he l aw, be-
gan i t s si gni f i cant devel opment onl y af t er t hi s t i me . " ' Ear l i er i t

was ment i oned t hat case, not cont r act , gener al l y has pr ovi ded t he

f or m of at t ack made by a guest on an i nnkeeper and t he cases
have cont i nued t o r epeat t he l anguage of t he ol d wr i t i n t hei r
f or mul at i on of t he basi s of an i nnkeeper ' s dut i es, l i abi l i t i es and
r i ght s as bei ng f ounded " upon t he cust om of t he r eal m" , " ' a

phr ase " whi ch meant si mpl y t he gener al cust om, i . e . , t he common

l aw" . " ' Si mi l ar l y, t he basi s f or an act i on agai nst a common car r i er

i s al so t hi s gener al cust om of t he r eal m. " '
As assumpsi t gr ew i n est eem and popul ar i t y, t he cal l i ngs

associ at ed wi t h t he dut y t o r ecei ve and ser ve " upon t he cust om
of t he r eal m" shr unk i n number . Wher e f or mer l y a r ef usal t o
pr act i se one' s pr of essi on wi t hout r easonabl e cause mi ght wel l be
i n br each of t hi s cust om, subsequent devel opment s f ound t he cour t s

r equi r i ng a cont r act or bar gai n t o war r ant t he i nst i t ut i on of a

successf ul act i on agai nst such a per son . So, Kei l wey' 05 was abl e

t o decl ar e t hat i n cont r ast t o t he st at us of t he i nnkeeper and t he

100 Ar t er bur n, op. ci t . , i bi d. , pp . 421- 424 ; Adl er , op . ci t . , i bi d. , pp . 137-
138.' 0,

Ames, The Hi st or y of Assumpsi t ( 1888) , 2 Har v . L. Rev. 1 ; Ar t er -
bur n, op. ci t . , i bi d. , p . 415 ; Bur di ck, op . ci t . , f oot not e 99, pp . 515- 524 .

102 Robi ns & Co . v. Gr ay, [ 1895] 2 Q. B. 501, at p . 503 ; Whi t e' s Case
( 1558) , Dyer 158b ; Cal ye' s Case, supr a, f oot not e 55 ; Shackl ock v. Et hor pe
Lt d. , [ 1939] 3 Al l E. R. 372, at p. 373, per Lor d Macmi l l an ; Car r i ss v.
Buxt on, supr a, f oot not e 43, per Rand J . But cf . t he si t uat i on i n Scot l and :
Rot hf r el d v. Nor t h Br i t i sh Ry . Co . , supr a, f oot not e 44.

x03 Car r i s v. Buxt on, supr a, f oot not e 43, at p . 446 .
" ' Har r i son v. Gr een ( 1723) , 8 Mod. 178 . Cf . Pol l ock, The Law of

Tor t s ( 15t h ed . . 1951) , pp . 415- 416 .
101 0p. ci t . , f oot not e 95.
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smi t h, " wher e a Car pent er makes a cont r act t o bui l d a house and
does not hi ng, t he act i on agai nst hi m l i es not on t he case but i t
sounds i n cont r act " . However , any of t hese pr of essi ons subj ect
t o an act i on on t he case f or of f endi ng agai nst t hi s cust om of t he
r eal m, whet her t hey be t he gr eat er ar r ay of ear l i er days or t he
smal l er number s of a mor e moder n age, t he cour t s have i nvar i abl y
descr i bed as bei ng " common" . Why r ef er ence was al ways made t o
t he " common i nnkeeper " , t he " common car r i er " , t he " common
sur geon" has gi ven r i se t o t he t heor y t hat " common" was mer el y
a synonym f or " busi ness" and t her ef or e a l i ngui st i c means of
di st i ngui shi ng t hose i n t he gener al busi ness of , and hol di ng t hem-
sel ves out as, pr act i si ng a speci f i c cal l i ng, f r om t hose who onl y
casual l y, i nt er mi t t ent l y and under speci al cont r act per f or med any
of t he f unct i ons t hat f el l wi t hi n t he compass of t hat t r ade or pr o-
f essi on . " ' Thi s di st i nct i on bet ween one t r adi ng publ i cl y and t he
ot her act i ng pr i vat el y st i l l hol ds t r ue and t hus t he cour t s must st i l l
be awar e of wher e t o dr aw t he l i ne t hat di vi des t he common car r i er

f r om t he pr i vat e one. " ' Li ke t he car pent er and ot her t r adesmen
who no l onger f i nd t hemsel ves exposed t o dut i es based on t he
cust om of t he r eal m, whet her a pr i vat e car r i er must pr ovi de
ser vi ces or no wi l l al so r emai n a quest i on of cont r act ual l i abi l i t y.
Ther ef or e, i n at t empt i ng t o di scover what i t i s t hat has l ed cour t s
t o cont i nue t o del i neat e t he excl usi vel y cont r act ual obl i gat i ons of
most cal l i ngs f r om t hose whi ch t he common l aw i mposes pr opr i o

vi gor e on j ust a f ew, 1 must canvass r at i onal es pr oposed over t he
year s by t he cour t s and t hen anal yze t hei r cogency i n t he cont ext
of t he mi d- t went i et h cent ur y .
( a) The common l aw has t ended t o abhor " al l monopol i es, whi ch

pr ohi bi t any f r om wor ki ng i n any l awf ul t r ade" ,

1° e chi ef l y because

of t he f ear of t he r i si ng pr i ces t hat woul d r esul t . ®n t he ot her

hand, i n t he absence of a monopol y a per son mi ght car r y on hi s

busi ness i n any manner he t hought best and, i n consequence, he

coul d cont r act wi t h whomsoever he wi shed and exact what ever
pr i ces he pl eased . Why, some cour t s asked t hemsel ves, has t he l aw
made except i ons t o t hi s gener al r ul e and or der ed t hat cer t ai n
busi nesses ser ve al l member s of t he publ i c and char ge t hese cus-
t omer s onl y a r easonabl e pr i ce? We have al r eady not i ced t hat i n
t hei r manner of doi ng busi ness car r i er s ar e subor di nat ed t o t hese

1° s Ar t er bur n, op . ci t . , f oot not e 99, pp. 418- 428 ; , Adl er , op . ci t . , f oot not e

99, pp . 152- 158 .
1° 7 Tr i - Ci t y Dr i l l i ng Co . Lt d . v . Vel i e, supr a, f oot not e 88 .
" ' I pswi ch Tai l or s' Case ( 1614) , 11 Coke 531, at p. 53b ; A. G. Aust r a-

l i a v. Adel ai de St eamshi p Co. Lt d. , [ 1913] A. C. 781, at pp . 793- 797 .
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common l aw r est r i ct i ons, " as ar e i nnkeeper s" ' and f er r ymen . " '
Mor eover , t he cour t s have ext ended t hese obl i gat i ons t o ot her
cal l i ngs and, t her eby, have wel ded t hem, f or exampl e, t o cer t ai n
whar f i nger s and war ehousemen, " ' owner s of l ocks" ' and publ i c
ut i l i t i es . " ' But i f t he pr esence of a monopol y does gi ve r i se t o t he
r el at ed dut i es t o ser ve al l and t o t ake onl y a r easonabl e t ol l , i t
does not necessar i l y f ol l ow t hat a t r ade has been encumber ed
wi t h t hese dut i es because of i t s monopol i st i c posi t i on wi t hi n t he
economy .

One may compr ehend wi t h l i t t l e di f f i cul t y t hat wat er wor ks,
t el ephone and t el egr aph syst ems, f er r i es and l ocks mi ght wel l be
t he subj ect s of nat ur al monopol i es and t hat t hey, l i ke monopol i es
gr ant ed by char t er or st at ut e, must needs have i mposed on t hem,
as consi der at i on f or t hei r pr i vi l eged posi t i on, speci al obl i gat i ons
t o t he publ i c who, i t i s t hought , woul d ot her wi se be pr ot ect ed
by t he compet i t i on pr evai l i ng i n a compl et el y unr est r i ct ed mar ket .
Thi s l at t er pr emi se mi ght l ead one t o concl ude t hat t he l aw had
good r eason f or di sengagi ng f r om t hese publ i c dut i es t he many
cal l i ngs whi ch, t hough equal l y subj ect t o t hem at one t i me, f ound
t hemsel ves as condi t i ons changed compet i ng f r eel y i n t he open
mar ket . Thus, i t coul d not be t r ul y sai d of a car pent er pr act i si ng
hi s t r ade i n a par t i cul ar geogr aphi cal ar ea t hat he necessar i l y hel d
a monopol i st i c or ol i gopol i st i c posi t i on wi t hi n t hat r egi on ; i f
he had t o compet e i n t he f r ee mar ket , so shoul d t hose who mi ght
be seeki ng t he ser vi ces of a car pent er . And so, some have sought
t o vi ndi cat e t hese publ i c dut i es t o ser ve al l and char ge r easonabl e
r at es on t he gr ound of t he al l eged monopol y, l egal or act ual ,
pr esent i n a par t i cul ar pr of essi on and t o t hat end woul d have a
busi ness exami ned cl osel y t o det er mi ne whet her i t has " at t ai ned
such cont r ol of i t s mar ket as t o become of t he cl ass of publ i c
empl oyment s" . ; 15

But can i t be f ai r l y st at ed, as was done by one Ont ar i o j udge,
t hat , unl i ke an i nnkeeper or hot el keeper , " a r est aur ant - keeper i s
not at al l i n t he same posi t i on as per sons who, i n consi der at i on of
t he gr ant of a monopol y or quasi - monopol y, t ake upon t hemsel ves

" s Supr a, f oot not es 89- 92 .
i r o Dovl e v . Wal ker , supr a, f oot not e 48 ; Re Bar r y and Chat ham, supr a,

f oot not e 53 . See supr a .
x" Supr a, f oot not e 98 .
l ' Z Al l nut t v . I ngl i s ( 1810) , 12 East 527 .
133 Si mpson v. A. G. , [ 1901] 2 Ch . 671, r ev' d on ot her gr ounds, [ 1904]

A. C. 476 .
' I 4 At t or nev Gener al of Canada v . Tor ont o ( 1893) , 23 S. C. R. 514, at

p . 520 .
115 Wvr nan, op . ci t . , f oot not e 99, p. 167 .



1968]

	

The Dut y of Busi ness t o Ser ve t he Publ i c

	

63 1

def i ni t e obl i gat i ons, such as suppl y accommodat i on of a cer t ai n
char act er , wi t hi n cer t ai n l i mi t s, and subj ect t o r ecogni zed qual i f i ca-
t i ons, t o al l who appl y" ?. . . Br i ef l y, t hi s f aci l e decl ar at i on assumes

t hat an i nnkeeper has been gr ant ed, i n l awor i n f act , a monopol y
or ol i gopol y st at us wi t hi n t he economy. Si nce car r i er s have anal og-
ous obl i gat i ons i mposed upon t hem, t he i mposi t i on of t hese dut i es
woul d agai n t ake as i t s pr emi se t he gr ant t o common car r i er s of
" a monopol y or quasi - monopol y" . But nowher e does Lennox J .
expl ai n why an hot el or a car r i er possesses any gr eat er monopol -
i st i c st at us t han a r est aur ant , depar t ment st or e or t aver n . The

l at t er seems no l ess l i abl e t o muni ci pal and pr ovi nci al l i censi ng

r equi r ement s t han t he f or mer and, i n f act , t he - st r i ngent cont r ol s

exer ci sed over t aver ns and al e- houses by pr ovi nci al l i censi ng t r i -

bunal s woul d seem t o submi t t hese t o as much, i f not gr eat er ,

el i gi bi l i t y f or t he st at us of vi r t ual monopol i es as t hat of hot el s and

common car r i er s . " ' Mor eover , t hese l ast - ci t ed cal l i ngs cannot

cl ai m t he qual i t y of nat ur al monopol i es, nor ar e except i onal l egal

or act ual l i mi t s, not per t ai ni ng t o ot her pur el y " pr i vat e" cal l i ngs,

pl aced ' upon t hei r number s . Not hi ng, t her ef or e, seems t o suppor t

t he concl usi on t hat t he pecul i ar publ i c obl i gat i ons of hot el keeper

and common car r i er ar e gr ounded upon t he concur r ent l i abi l i t i es

t hat t hey must pur chase i n consi der at i on f or r et ai ni ng a monopol -

i st i c posi t i on i n an al l egedl y f r ee- mar ket economy. " '

As i f f ur t her t o emphasi ze t he i r r el evancy of t he st at us of

monopol y t o t he publ i c dut i es i mposed on cer t ai n t r ades, cer t ai n

j udi ci al st at ement s i n cases wher e t hi s concept mi ght wel l have

been appl i cabl e have t ended t o f or swear t hi s as t he basi s of t hei r

j udgment s . I n Al l nut t v. I ngl i s, " 9 al t hough t he maj or i t y of t he

cour t wer e abl e t o concl ude as one of t hei r r easons f or j udgment

t hat t he London Dock Company hel d a " vi r t ual monopol y" i n

r espect of bonded war ehouses f or wi nes, Le Bl anc J . gave a

wi der one f or hi s concl usi on . He, l i ke Lor d El l enbor ough C. J . , " '

r ef er r ed t o Lor d Hal e' s De Por t i bus Mar i s t hat i n cer t ai n i nst ances

busi nesses ar e " af f ect ed wi t h a publ i c i nt er est , and t hey cease t o

be i ur i s pr i vat i onl y" " ' and t hen f ol l owed Bol t v . St ennet t 22 whi ch

al so appl i ed t hi s st at ement t o t he case of a cr ane on a publ i c quay .

I n t hi s l at t er case, Lor d Hal e' s t r eat i se agai n appear ed, but t hi s

t i me anal ogi zi ng t he cr ane and whar f t o a publ i c st r eet . The pl ea

of monopol y had not , as . of cour se, t o be r esor t ed t o as t he basi s

" ' Fr ankl i n v . Evans, supr a, f oot not e 31, at p. 350 .

	

119 See i nf r a.
" ' Adl er , op . ci t . , f oot not e 99, pp, 147- 152.

	

l l s Supr a, f oot not e 112 .
. . . I bi d. , at pp. 539- 540 .

	

121 I bi d . , at p . 542 .
122 ( 1800) , 8 T. R. 606 .
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f or concl usi ons t hat t he war ehouseman and t he whar f i nger must
t ake onl y r easonabl e t ol l s . Agai n, i n At t or ney- Gener al of Canada
v . Ci t y of Tor ont o, " ' Si r Henr y St r ong C. J . f ound t hat t he Ci t y
was obl i ged by l aw t o f ur ni sh wat er t o al l appl i cant s and t o do
so at r easonabl e r at es, but hi s r easons f or t hi s hol di ng r ef er r ed,
not t o t he monopol y r et ai ned by t he Ci t y over t he suppl y of wat er ,
but r at her t o t he Muni ci pal Act whi ch, i n r equi r i ng t hat wat er be
suppl i ed t o al l who mi ght appl y f or i t , di scl osed an i nt ent i on t hat
" some f i xed and uni f or m scal e of r at es" al one was t o be exact ed
and t hat t he r espondent was t o be " i n a sense a t r ust ee of t he
wat er - wor ks, not f or t he body of r at e- payer s excl usi vel y but f or
t he benef i t of t he gener al publ i c, or at l east of t hat por t i on of i t
r esi dent i n t he ci t y" . 1' ' A l i ne of Amer i can cases121 has been f or ced
t o consi der t he const i t ut i onal i t y of t he l aws of some st at es, whi ch
pur por t ed t o pr escr i be maxi mum r at es and l i cences f or speci f i ed
i ndust r i es and whi ch wer e chal l enged as of f endi ng agai nst t he
power of Congr ess under t he Uni t ed St at es Const i t ut i on " t o r egu-
l at e commer ce" " ' and t hat par t of t he Four t eent h Amendment of
i t s Bi l l of Ri ght s whi ch f or bi ds a st at e f r om depr i vi ng any per son
of " pr oper t y, wi t hout due pr ocess of l aw, nor deny t o any per son
wi t hi n i t s j ur i sdi ct i on t he equal pr ot ect i on of t he l aws" . Of concer n
t o us onl y i s t he l at t er , an ar gument t hat har kened back t o t he
common l aw on whi ch t hi s const i t ut i onal r i ght t o pr i vat e pr oper t y
was al l egedl y based and t hat pr oceeded t o be met wi t hi n t he con-
t ext of Lor d Hal e' s st at ement whi ch pr esent s a f or mul a f or t r ans-
f or mi ng pur el y pr i vat e pr oper t y i nt o pr oper t y " af f ect ed wi t h a
publ i c i nt er est " , " '

The val i d l egi sl at i ve i nt er f er ences wi t h what ost ensi bl y appear s
t o be pr i vat e pr oper t y was, wi t h r espect t o t hi s i ssue, j ust i f i ed on
t he basi s of i t s havi ng become af f ect ed wi t h a publ i c i nt er est and
ceased t o be i t t r i s pr i vat i onl y, but agai n t he quest i on t hat r ai sed
i t s head asked i f t hi s met amor phosi s occur r ed because of t he i n-
dust r y' s monopol i st i c posi t i on, or f or some ot her r eason . The
Munn deci si on di scussed at l engt h bot h t he Engl i sh aut hor i t i es
and t he appl i cabl e anal ogi es of car r i er and i nnkeeper . . . and i t t hen
exami ned i t s own f act s t o r ul e t hat , on t he basi s of Chi cago' s
f our t een gr ai n war ehouses whi ch t hough owned by t hi r t y per sons
wer e i n f act cont r ol l ed by onl y ni ne f i r ms who al so agr eed upon

. . . Supr a, f oot not e 114 .

	

' 2 ' I bi d . , at p. 520 .
" I Hami l t on, Af f ect at i on wi t h Publ i c I nt er est ( 1930) , 39 Yal e L. J . 1089 .
. . . Ar t . 1, s . 8 .
" ' Munn v . I l l i noi s ( l 876) , 94 U. S . 113, at pp. 125- 126 .
" ' I bi d . , at pp. 126- 130 .
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and publ i shed annual l y t he char ges f or war ehousi ng, " al l t he

el evat i ng f aci l i t i es . . . may be a ` vi r t ual ' monopol y" . " ' And yet ,

Wai t e C. J . does not r est hi s anal ysi s at t hi s poi nt . He pr oceeds :

Under such ci r cumst ances i t i s di f f i cul t t o see why, i f t he common
car r i er , or t he mi l l er , or t he f er r yman, or t he i nnkeeper , or t he whar f -
i nger , or t he baker , or t he car t man, or t he hackney- coachman, pur sues
a publ i c empl oyment and exer ci ses " a sor t of publ i c of f i ce" , t hese pl ai n-
t i f f s i n er r or do not . They st and, t o use agai n t he l anguage of t hei r
counsel , i n t he ver y " gat eway of commer ce" , and t ake t ol l f r om al l
who pass" 9

and t hus uses l anguage and r easoni ng t hat f i nds no need t o r el y

on t he pl ea of monopol y . Subsequent deci si ons t hat f ol l owed Munn
cont i nued t o at t enuat e t he val ue of havi ng a monopol y pr esent .
I n Pudd v. New Yor k, " ' t he Supr eme Cour t appr oved i t s ear l i er
opi ni on" ' and expr essl y af f i r med t he j udgment of t he New Yor k
Cour t of Appeal s . . . whi ch, t hough concedi ng t hat a f r anchi se or
monopol y di d yi el d an i nt er est t o t he publ i c, " ' advanced beyond
t hi s t o exami ne t he st at us of t he common car r i er , a cal l i ng t hat was
pl i ed i n an at mospher e gener al l y unt ouched by f r anchi se or

monopol y . And yet t he l aw had i mposed ext r aor di nar y obl i ga-

t i ons upon hi m. " ' When t hi s same cont ent i on was submi t t ed i n
r ass v . Nor t h Dakot a, " ' anot her case quest i oni ng t he const i t u-

t i onal i t y of st at e l egi sl at i on t hat pur por t ed t o r egul at e gr ai n st or -

age wi t hi n t he st at e, and i t was ar gued t hat i n monopol y l ay t he

hal l mar k of di st i nct i on of t he Munn and Pudd cases, Shi r as J.

r ef used t o at t ach any si gni f i cance t o whet her a pr act i cal or

" vi r t ual " monopol y was or was not pr esent . " '
I t hi nk enough has been wr i t t en t o sust ai n t he concl usi on t hat

on what ever gr ound t he obl i gat i on of cer t ai n' busi nesses t o ser ve
t he publ i c gener al l y and t o char ge i t s member s r easonabl e pr i ces
r est s, i t i s not t he monopol i st i c st andi ng occupi ed by su, ch t r ades .

Thi s posi t i on has been under scor ed by t he cont i nual r ef er ences
made her ei n t o t he dut i es of t he common car r i er and i nnkeeper ,
and par t i cul ar l y t he l at t er , cal l i ngs whi ch t oday st i l l r emai n by f ar
t he most i mpor t ant obl i gees of t hese publ i c dut i es . " '

( b) A second r at i onal e whi ch somet i mes has been moot ed as t he

basi s f or t he i nnkeeper ' s obl i gat i on depends on t he uni que r ank

129 I bi d. , at p . 131 .

	

130 I bi d. , at pp. 131- 132.
131 ( 1891) , 143 U. S . 517.

	

112 I bi d. , at p. 534 .
a . . ( 1889) , 22 N. E. 670 ( N. Y. C. A. ) .
" ' I bi d . , at r o . 675 .

	

135 I bi d . , at pp . 676- 677 .
. . . ( 1894) , 153 U. S . 391 .

	

" ' . bi d . , at pp . 403- 404.
" ' See al so Bur di ck, op. ci t . , f oot not e 99 ; Adl er , op. ci t . , f oot not e 99 ;

Tobr i ner and Gr odi n, The I ndi vi dual and t he Publ i c Ser vi ce Ent er pr i se i n
t he New I ndust r i al St at e ( 1967) , 55 Cal . L. Rev. 1247 .
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al ways enj oyed by hi m vi s- à- vi s t he t r avel l er and t he saf et y f or

whomhe was r esponsi bl e . Such a r at i onal e, i f t r ue, may avowedl y

not f ul l y expl ai n why t he common car r i er and ot her cal l i ngs r e-

mai n encumber ed by t hese publ i c r esponsi bi l i t i es, but i t woul d
suggest t he t ent at i ve assessment t hat per haps t he obl i gat i ons of
each ar e expl i cabl e onl y on t hei r own i ndi vi dual gr ounds whi ch
bear l i t t l e r el at i on t o t hose of t he ot her s .

The r i ght s and l i abi l i t i es of an i nnkeeper at l aw ar e r oot ed i n
t hi s, t hat hi s guest i s a t r avel l er who r equi r es f ood, shel t er and
pr ot ect i on whi l e on hi s j our ney and t he r i sk of non- payment whi ch
t he i nnkeeper woul d ot her wi se have t o sust ai n i s amel i or at ed by
hi s l i en on t he guest ' s goods . " ' Thi s pr emi se was devel oped out
of t he hi st or i cal necessi t y of medi aeval Engl and, a l and i n whi ch
bad r oads, t he ubi qui t y of t hi eves al ong t hem and poor com-
muni cat i ons made t r avel a danger ous past i me i ndeed . I nns wer e

i nt ended as a haven f or t he t r avel l er , hi s hor se and bel ongi ngs
agai nst r obber y and mur der , hunger , t hi r st and exhaust i on and
t hus i t was t hat an i nnkeeper under t ook t he dut y " t o pr ovi de f or
t r avel l er s, and t o pr ot ect and secur e t hei r goods : " . . . t he r ecom-
pense he r ecei ves, i s f or car e and pai ns, and f or pr ot ect i on and
secur i t y" . " ' I t f ol l owed f r om t hi s t hat al e- houses and r est aur ant s,
whi ch succour ed t he nei ghbour hood and t ur ned i t s pat r ons out at
t he ver y hour when i nns wer e f ul f i l l i ng t hei r pur poses of pr ot ec-
t i ng t hei r guest s f r om t he evi l s of t he ni ght , woul d not have been

f r equent ed by t he t r avel l er and t hus have had any need of t he

i nn' s speci al l egal posi t i on . Si mi l ar l y, t he l odgi ng- house of f er ed

accommodat i on, not t o t he t r avel l er , but t o t he mor e per manent
r esi dent . Ther ef or e, i t i s under st andabl e, per haps, why t he i nn,
i nnkeeper and t r avel l er occupi ed a uni que l egal ni che i n t he days
of " Mer r i e Engl and" .

However , i t of f er s no expl anat i on of why t hese per sons have
r et ai ned si nce t hen t hi s except i onal st at us . The l aw no l onger i s
abl e t o r el y on t he cr i t i cal need f or pr ot ect i ng t he t r avel l er and hi s
goods : pr esent f or ms of t r avel and communi cat i on and t he ser vi ces
and f aci l i t i es of f er ed t o t r avel l er s al ong whi chever means t hey
happen t o choose ut t er l y dest r oy t hi s as t he basi s f or i mposi ng
t hi s obl i gat i on on i nnkeeper s . Mor eover , hi ghway t hi eves, not t o

" s Dani el v . Hot el Paci f i c Pt y . Lt d . , supr a, f oot not e 25, per Shol l J . ,
di ssent i ng on anot her poi nt .

. . . Newt on v .

	

Tr i gg ( 1691) ,

	

1

	

Show. 268, at p. 269 . See gener al l y,
Beal e, The Law of I nnkeeper s and Hot el s ( 1906) , pp . 1- 9 ; Hol der v .
Soul by ( 1860) , 8 C. B. N. S . 254, per Er l e CT- , Nance v . Mayf l ower Taver n
( 1944) , 150 P. 2d 773 ( S. C. Ut ah) .
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ment i on t r ai n and st agecoach r obber s, r emai n phenomena of t he
past ' " and sur el y no l onger r eason f or of f er i ng any gr eat er pr o-
t ect i on t o t he t r avel l er t han t o' ot her s . Besi des, as we have
al r eady obser ved, a t r avel l er has become so br oadl y def i ned t hat

t hi s per sonage now r eaches out t o i ncl ude t he t i ppl er on hi s way

home" and t he di ner mer el y st oppi ng by f or a meal ; ' ' ' conse-
quent l y, t her e i s l i t t l e di st i nct i on l ef t bet ween t he " guest " at an
i nn and t he man seeki ng f ood or dr i nk whose appet i t es may-
and i n f act ar e- equal l y ser ved by hot el , t aver n or r est aur ant .
How t hen may a cour t i ngenuousl y cont i nue t o r ei t er at e t hat an

i nn bear s no r esembl ance t o a r est aur ant , t hat as at any or di nar y

st or e " one eat s, per haps dr i nks, i n a r est aur ant , pays f or what i s

ser ved, and goes away" . " Then t oo, one cannot but per cei ve t hat

i n r esponse t o t he conundr um of why a l odgi ng- housekeeper

shoul d not be as r esponsi bl e as an i nnkeeper - f or hi s guest ' s goods,

a cour t ' s r epl y t hat such a r esul t woul d pr omot e " mi schi ef " "
and cast upon hi m " a f r i ght f ul amount of l i abi l i t y" " ' smacks of
r at i onal i zat i on, i f not gui l e ; i f , as t hi s case st at es, l odger s consi st

of al l " cl asses" bf per sons and t he habi t s of a keeper var y f r om
pl ace t o pl ace, do t hese pr et ext s of i nconveni ence mar kedl y set

a l odgi ng- housekeeper ' s posi t i on apar t f r om an i nnkeeper ' s? I f

t he pr ot ect i on and secur i t y of t he t r avel l er i s of par amount con-

si der at i on, a l odgi ng- house coul d as abl y f ul f i l t hi s f unct i on as any

hot el . Mot el s i n f act do so and because most of t hese happen t o
be si t uat e al ong hi ghways t hey, i n f act , sat i sf y t he al l eged pur -
poses of t he i nnkeeper - guest r el at i onshi p mor e happi l y t oday t han

many hot el s- and yet , mot el s have been hel d not t o be " i nns" . "

Agai n, t he pur por t ed poi nt d' appui of r ef r eshment and succour f or

t he t r avel l er r i ngs hol l ow and i nsi ncer e when t hi s char act er t hen

f i nds hi s r i ght s pr ot ect ed onl y so l ong as he eat s and dr i nks i n a

pr oper i nn ; . . . t o deny t hese cl ai ms t o t hi s same i ndi vi dual because

he happens t o seek some r est or at i ve nour i shment i n pr emi ses t hat

cont ai n no beds. . . or of f er no meal s. . . i gnor es what t he cour t s

i ni t i al l y hel d t hemsel ves out as seeki ng t o accompl i sh .

141 But cf . t he r ecent spat e of pi r at ed ai r pl anes.
142 Supr a, f oot not e 35 .
143 Or char d v. Bush & Co . , supr a, f oot not e 36 ; Fr aser

supr a, f oot not e 20.
144 Nance v. Mayf l ower Taver n, supr a, f oot not e 140 . See

and Chat ham, supr a, f oot not e 53 .
14' Hol der v . Soul by, supr a, f oot not e 140, at p . 265 .
146 I bi d. , at p . 268.
147 Ki ng v. Bar cl ay, supr a, f oot not e 26 .

	

- 143 Supr a.
149 Ti nsl ey v. Dudl ey, supr a, f oot not e 29 .
ass R. v. Zi nbur g, supr a . f oot not e 30 .

v. McGi bbon,

al so Re Kar r y
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Or i s al l t hi s mer el y cogent evi dence of a r at i onal i zat i on of
l ong dur at i on . I f a r adi cal l y di f f er ent moder n age has r ender ed
t he once expounded f oundat i on of t he i nnkeeper ' s r esponsi bi l i t i es
hopel essl y ar chai c, a cour t ' s wi l l i ngness t o acknowl edge t he ci r -
cumst ances of a new er a wi l l l eave i t wi t h t he f ol l owi ng pat hs t o
pur sue . A cour t may have r egar d f or t hi s basi s onl y, det er mi ne
t hat as t hi s r ai son d' êt r e bear s no r el at i on t o r eal i t y i t cannot
i nf l uence t he deci si on and t hen t r eat i nnkeeper s i n t he l ai ssez-
f ai r e manner i n whi ch i t has mi ni st er ed t o publ i cans and or di nar y
shopkeeper s i n t he past . " ' On t he ot her hand, a cour t may f i nd
t hat t he l aw has deser vedl y cl ot hed i nnkeeper s wi t h t hi s speci al

st at us, but t hat i t s basi s f or doi ng so i n t he past and di scussed i n
t hi s sub- sect i on no l onger r epr esent t he t r ue one . I t i s t he f r ui t s of
t hi s l at t er one, wi t h al l i t s r ami f i cat i ons, t hat I wi sh t o har vest .

( c) The i nnkeeper cases do have t hi s one t hr ead of j ur i s-
pr udent i al consensus, t hat " t he car r yi ng on of an i nn i s a busi ness
l ar gel y f or t he benef i t of t he publ i c" ; . . . t hat an i nnkeeper " i s i n
t he nat ur e of a publ i ck per son" ; " ' t hat i nnkeeper s car r y on " t hei r
busi ness as publ i c ser vant s" ; " ' t hat " i nnkeeper s ar e a sor t of
publ i c ser vant s" ; . . . and t hat hi s cal l i ng or busi ness i s " publ i c" or
" quasi publ i c" i n nat ur e . " '

The cour t s espi ed t hi s char act er i zat i on by t hei r r emar kabl e
appr eci at i on of t he r i ght s conf er r ed and t he dut i es cast upon t he
i nnkeeper by t he common l aw. The obl i gat i ons t o r ecei ve guest s
and pr ovi de t hem wi t h shel t er and r ef r eshment , t o of f er hi s
ser vi ces t o t hese guest s at a r easonabl e pr i ce and not t o mi sgover n

hi s i nn, and t he pr i vi l ege gi ven hi m t o have a l i en on t he goods of
a non- payi ng guest , al l poi nt t o t hi s publ i c or quasi - publ i c nat ur e

of hi s cal l i ng . " ' Si mi l ar l y, a common car r i er has been descr i bed

as t he hol der of a " publ i c of f i ce" and engaged i n " publ i c empl oy-

ment " , agai n because of t he gener al obl i gat i ons and r i ght s t o
whi ch t he common l aw subj ect s hi m. " ' And, of cour se, t hese

" l See, f or exampl e, t he Comment of R. G. Mur r ay, op. ci t . , f oot not e
41 ; Comment of P. S. James, op. ci t . , f oot not e 41 ; The Mot or i st and t he
I nnkeeper , op . ci t . , f oot not e 41 .

152 Ex. p . Coul son ( 1947) , 48 S. R. ( N. S. W. ) 178, at p . 199 .
` Lut on v . Bi gg, supr a, f oot not e 46, at p . 291 .
" ' Re Kar r y and Chat ham, supr a, f oot not e 53, at p . 181 .
15- 1 R. v . I vens, supr a, f oot not e 45, at p. 217 .
' SBMower s v. Fet her s ( 1874) , 61 N. Y. 34, at p. 37 ; De Wol f v . For d

( 1908) , 86 N. E. 527, at p . 531 ( N. Y. C. A. ) ; Al paugh v. Wol ver t on ( 1946) .
36 S. E. 2d 906, at p. 908 ( Va. C. A. ) ; Cl emons v. Meadows ( 1906) , 123
Ky . 178, at p . 182. See al so St r eet , The Foundat i ons of Legal Li abi l i t y
( 1906) , Vol . I , pp. 184- 186 .

" ' Lut on v . Bi gg, supr a, f oot not e 46 ; R. v . I vens, supr a, f oot not e 45 .
. . . McDut f f ee v . The Por t l and and Rochest er Rai l r oad ( 1873) . 52 N. H.

430, at pp . 447- 454, per Doe J.
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" publ i c" cal l i ngs ar e meant t o be cont r ast ed wi t h t he " pr i vat e"

ones gover ned by cont r act . But t hen i t may be wonder ed whet her

t he boundar y bet ween t he t wo has not been f i xed t oo f i r ml y wi t h
t oo l i t t l e r egar d bei ng pai d t o t he manner i n whi ch st at ut e l aw

has r udel y ent r enched i t sel f i n t he mar ket - pl ace ' and exci sed so
many of t he component s of f r ee ent er pr i se, cont r act and l ai ssez-
f ai r e f r om t he ent er pr i ses and t r ades al l egedl y oper at i ng i n t hi s
non- publ i c spher e. A moder n i l l ust r at i on of t hi s evol ut i onar y
pr ocess r ecent l y has hel d t he at t ent i on of t he cour t s . At common
l aw, t r ade uni ons wer e i l l egal associ at i ons t o whi ch t he cour t s
r ef used r ecogni t i on or l egal st andi ng, but t he envel oppi ng ef f ect s
of l egi sl at i ve enact ment s began t o i nvest t hese bodi es wi t h speci f i c
obl i gat i ons, dut i es, r i ght s, pr i vi l eges, and so on . The l aw t her eby
acknowl edged t he per sonal i t y of t hese gr oups t o t he degr ee neces-
sar y t o gr ant t hem st andi ng i n t he cour t s . "

I t i s t hi s cat al yst of st at ut or y r esponsi bi l i t i es and pr i vi l eges
t hat t r ansmut ed t hi s associ at i on f r om one consi der ed unl awf ul and
havi ng no l egal st andi ng i nt o one of l egi t i macy and capabl e of
appear i ng bef or e a cour t of l aw, whi ch has t he power of t r ans-
posi ng pr of essi ons and cal l i ngs f r om t he pr i vat e spher e t o t he
publ i c or quasi - publ i c one. The cour t s al r eady pl ace t he i nnkeeper
and common car r i er i n t hi s cat egor y and because such a per son

" t akes upon hi msel f a publ i c t r ust f or t he benef i t of t he r est of hi s
f el l ow- subj ect s, he i s eo i pso bound t o ser ve t he, subj ect i n al l
t he t hi ngs t hat ar e wi t hi n t he r each and compr ehensi on of such an
of f i ce, under pai n of an act i on agai nst hi m" . " ' Si mi l ar l y, I bel i eve
t hat ot her vocat i ons, f or some of t he' same l i mi t ed pur poses f or
whi ch t he car r i er and hot el i er have been f ound t o be exer ci si ng
a " publ i c empl oyment " , namel y, t o of f er t hei r ser vi ces i ndi s-
cr i mi nat el y and at r easonabl e pr i ces t o t he publ i c subj ect onl y t o
r easonabl e excuse, can now be char act er i zed as quasi - publ i c i n
nat ur e .

I t may be chal l enged whet her such a concl usi on does not
demand t hat t hese cal l i ngs possess al l t he common l aw obl i gat i ons
and r i ght s, such as t he pr i vi l ege of l i en, whi ch f or m some of t he

. . . Taf f Val e Ry . Co . v . Amal gamat ed Soci et y of Rai l way Ser vant s,
[ 1901] A. C. 426 ; I nt er nat i onal Br ot her hood of Teamst er s v . Ther i en, [ 1960]
S. C. R. 265 ; Ni pi ssi ng Hot el Lt d . v . Hot el & Rest aur ant Empl oyees and
Bar t ender s I nt er nat i onal Uni on et al . , [ 1963] 2 O. R. 169 ; Cont r act or s Equi p-
ment and Suppl y ( 1965) Lt d. v . Bui l di ng Mat er i al Dr i ver s, et c . Local 914
( 1965) , 53 W. W. R. ( N. S. ) 702 ( Man . - C. A. ) ; Senki w v . Ut i l i t y Gl ove
( 1961) Lt d. ( 1967) , 62 D. L. R. ( 2d) 48 ( Man . C. A. ) .

. . . Lane v . Cot t on, supr a, f oot not e 96, at p. 484, per Lor d Hol t C. J . ,
di ssent i ng on anot her poi nt , a st at ement appr oved by Par ke B. , i n Johnson
v . Mi dl and Ry . Co . , supr a, f oot not e 96, at pp . 372- 373 .
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component s of t he i nnkeeper ' s t r ade . And yet , however si mi l ar

t he dut i es of t he common car r i er and i nnkeeper may be, " ` t hey ar e

not per f ect l y coi nci dent : f or exampl e, when del i ver y must be made

and t he r out e t o be t aken by a common car r i er have no anal ogues

i n t he i nnkeeper ' s si t uat i on . For , t o r epeat a phr ase f r om Lane v .
Cot t on, any per son i n a pr of essi on br anded as quasi - publ i c " i s

eo i pso bound t o ser ve t he subj ect i n al l t he t hi ngs t hat ar e wi t hi n

t he r each and compr ehensi on of such an of f i ce" and t hus t he
gener al obl i gat i on " t o ser ve" al l i s speci f i cal l y def i ned and i l l u-
mi nat ed by t he par t i cul ar cal l i ng of whi ch i t i s par t . Then t oo, does
i t f ol l ow necessar i l y f r om t he f act t hat a cal l i ng has become publ i c
i n nat ur e t hat t her e al ways ar i ses a dut y t o of f er i t s ser vi ces t o

t he publ i c, or may, i n some ci r cumst ances, t hi s obl i gat i on be one

out si de t he " r each and compr ehensi on of such an of f i ce" ? How-

ever , t hi s " dut y t o ser ve t he subj ect " i s t he one t hat has been

si ngl ed out as t he ver y cor ner st one of al l cal l i ngs t hat t he common

l aw has denot ed as publ i c and t he aut hor i t i es ci t ed above bear out

t hi s . ' s2

But t o r et ur n t o t he vi t al i ssue : t he i mposi t i on of whi ch st at u-
t or y obl i gat i ons, pr i vi l eges and l i abi l i t i es wi l l r ender a busi ness

or vocat i on subj ect t o t he st amp of " quasi publ i c" ? Some i nsi ght s

on t hi s poi nt may be gl eaned f r om cases whi ch t hemsel ves have

di st i ngui shed t he pr i vat e cal l i ng f r om t he publ i c one . I n Bowl i n v .
Lyon, " ' t he cour t hel d t hat a skat i ng r i nk, unl i ke a hot el , r emai ned

pr i vat e because t he pl ai nt i f f f ai l ed t o aver t hat " i t i s car r i ed on

under a l i cense or pr i vi l ege gr ant ed by t he st at e, or t he muni ci pal
cor por at i on i n whi ch i t i s conduct ed, or t hat i t i s i n any manner

r egul at ed or gover ned by any of t he pol i ce r egul at i ons of t he

ci t y" ; " ' i n Cl emons v . Meadows, " ' a hot el was r ef er r ed t o as a
" quasi publ i c i nst i t ut i on" because i t s keeper s " must f i r st obt ai n a

l i cense f r om t he commonweal t h al l owi ng t hem" " ' t o be one ; and

i n Rei t man v. Mul key, " ' t he concur r i ng opi ni on of Dougl as J .

f ound ur ban housi ng " af f ect ed wi t h a publ i c i nt er est i n t he hi s-

t or i cal and cl assi cal sense" " ' because of " zoni ng pr obl ems" and

vast publ i c f i nanci ng pour ed i nt o t hi s ar ea of t he economy by

st at e and f eder al gover nment s . " '
Agai nst t hi s backgr ound, cer t ai n t r ades, whi ch cour t s i n t he

' sl See supr a .
" ' For exampl e, Lane v . Cot t on, supr a, f oot not e 96 ; Al l nut t v . I ngl i s,

supr a, f oot not e 112 ; Kei l wey, supr a, f oot not e 95 .
163 ( 1885) , 25 N. W. 766 ( I owa S. C. ) .
" ' I bi d . , at p . 767.

	

" ' Supr a, f oot not e 156 .
166 I bi d . , at pp . 182- 183 .

	

' . ' ( 1967) , 387 U. S. 369 .
, ss I bi d. , at p . 386 .

	

" ' I bi d. , at p. 385 .
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past have hel d capabl e of r ef usi ng, wi t hout r eason, ser vi ce t o
member s of t he publ i c, " ' ought t o be as i nher ent l y publ i c as t hat

of i nnkeeper and t her eby be as l i abl e as he t o ser ve t he publ i c

" wi t hi n - t he r each and compr ehensi on" of t hei r of f i ces . Det er mi na-

t i ve of t hese cal l i ngs wi l l - be f act or s, bot h de f act o and de i ur e,

t hat under scor e t hat r ol e and st at us i n soci et y consi st ent onl y

wi t h mar ked de- emphases of t hei r once pr i vat e nat ur e and

i t s concomi t ant , t he f r eel y negot i at ed cont r act . " ' We have al r eady

exami ned some f act or s suf f i ci ent of t hemsel ves t o br i dge t he

chasmand t r ansl at e t he pr i vat e cal l i ng i nt o a publ i c one: t he l egal

monopol y, " ' t he nat ur al monopol y and publ i c ut i l i t y, " ' and t he

" vi r t ual " monopol y or ol i gopol y. " Some cour t s have suggest ed

t hat a busi ness l i censed by t he st at e or t he muni ci pal i t y assumes

t her eby a quasi - publ i c r ol e ; " such an ent er pr i se, t hough not a

monopol y or ol i gopol y as def i ned by t he degr ee of compet i t i on

t hat exi st s i n i t s i ndust r y, st i l l cannot oper at e wi t hi n t he - l aw unt i l

i t r ecei ves t hi s gover nment al sanct i on or mandat e. To f ai l t o

obt ai n a per mi t subj ect s i t t o t he cr i mi nal pr ocess . Mor eover , t he

supr emacy ôf t hese publ i c r egul at i ons over t he pr i vat e aspect s of

an ent er pr i se becomes r eadi l y appar ent when i t i s r eal i zed t hat a

t r ader who f ai l s t o obt ai n hi s l i cence r i sks hi s cont r act s . bei ng

decl ar ed i l l egal and unenf or ceabl e . " ' The pur pose of r equi r i ng

l i cences of speci f i ed cal l i ngs i s a publ i c one, di ct at ed by t he desi r e

of var i ous l evel s of gover nment t o pr ot ect member s of t he com-

muni t y agai nst t he unski l l ed, t he uncl ean, t he di shonest . As was

sai d of t he common car r i er , t hi s char act er i zat i on " was made be-

cause publ i c pol i cy was deemed t o r equi r e t hat i t shoul d be under

publ i c r egul at i on" . " '

Mor e speci f i cal l y, cer t ai n commer ci al ent er pr i ses possess t he

dual qual i t y bot h of bei ng mor e dependent upon and open t o t he

gener al publ i c and of f i ndi ng t hemsel ves ver y much ci r cumscr i bed

" ° For exampl e, mot el s ( Ki ng v . Bar cl ay, supr a, f oot not e 26) , t aver ns
( Chr i st i e v . Yor k Cor p . , supr a, f oot not e 1, and Roger s v . Cl ar ence Hot el ,

supr a, f oot not e l ) and r est aur ant s ( Fr ankl i n v . Evans, supr a, f oot not e 31) .
" t Tobr i ner and Gr odi n, op. ci t . , f oot not e 138, pp. 1253- 1254. :
L' z Si mpson v . A . G. , [ 1904] A. C. 476, at p. 490 ; A. G. Aust r al i a v . Ade-

l ai de St eamshi p Co . Lt d . , supr a, f oot not e 108 .
l ' 3 A. G. Canada v . Tor ont o, supr a, f oot not e 114, at pp. 519- 520 and

526- 527 ; I nt er - Ocean Publ i shi ng Co . v . Associ at ed Pr ess ( 1900) , 56 N. E .
822, at pp . 824- 826 . ( I l l . S. C. ) . , -

" 4 Al 7nut t v . I ngl i s, supr a, f oot not e 112 ; Munn v. I l l i noi s, supr a, f oot -
not e 127 .

" 5 ' Bowl i n v . Lyon, ' supr a, f oot not e 163 ; The Ci vi l Ri ght s Cases ( 1$83) ,
109 Ù. S . 3, at p . 43, per Har l an J. di ssent i ng ; Chr i st i e v . Yor k Cor p . , supr a,
f oot not e 1 ; at pp . 150- 153 per Davi s J . ` di ssent i ng .

1° c Kocods v. D' Angel o, [ 1958] O. R. 104.
177 New Yor k v . Budd, supr a, f oot not e 133 .
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by gover nment al r egul at i on . Taver ns, f or exampl e, ar e f i er cel y con-
t r ol l ed, not onl y by l i censi ng l egi sl at i on, but by enact ment s t hat

di ct at e, of t en i n mi nut e det ai l , t he ver y manner i n whi ch t he

l i censed pr emi ses must do busi ness . " ' Who t hey may and shal l not
ser ve, t he manner i n whi ch t hey must accommodat e and ser ve
t hei r pat r ons, t hei r hour s, what t hey ar e per mi t t ed t o sel l on t he
pr emi ses ar e exampl es t hat af f or d some i ndi cat i on of t he cont r ol s
exer ci sed over t hi s cal l i ng on t he al l eged gr ounds of " publ i c
i nt er est " . To t hese bur dens may be added t he oner ous l i censi ng
r equi r ement s whi ch al so i nhi bi t t he number of est abl i shment s
wi t hi n a pr ovi nce, a si t uat i on wel l r emoved f r om t he economi cal l y

f r ee mar ket and one per haps mor e cl osel y r esembl i ng t he " vi r t ual "

ol i gopol y of Munn v. I l l i noi s . " ' Rest aur ant s t oo ar e heavi l y

l i censed : not onl y wi l l t hey gener al l y have t o pur chase one as a

pur veyor of f oods f or consumpt i on on t he pr emi ses, " ' but addi -

t i onal l i cences may be r equi r ed bef or e t hey ar e per mi t t ed t o sel l

t obacco pr oduct s' . ' or al cohol i c bever ages . " ' Ot her l egi sl at i on. . .

f ur t her conf i nes t hei r met hods of doi ng busi ness, i ncl udi ng t he
f ood t hey ser ve, t he sani t ar y f aci l i t i es t hey cont ai n and t hei r
gener al hygi eni c condi t i on . Si mi l ar l y, t heat r es ar e subj ect bot h t o
muni ci pal l i censi ng" ' and t o addi t i onal l egi sl at i on whi ch bl anket s
t hi s i ndust r y wi t h cont r ol s f ar beyond t he i nci dent s of a mer e
l i cence . One need onl y exami ne, as an exampl e, t he Theat r es

Act " ' of Ont ar i o i n or der t o di scover t hat i t s publ i c r egul at i ons

l i mi t t he manner i n whi ch t heat r es may scr een f i l ms, const r uct

t hei r pr emi ses and adver t i se, and al so r est r i ct t hei r hour s . Ot her

r et ai l t r ades and pr of essi ons may be mor e' ' or l ess r egul at ed t han

t hese, but gener al l y al l f i nd t hemsel ves publ i cl y r ecogni zed and
cont r ol l ed by l i censi ng l egi sl at i on, by saf et y and heal t h r equi r e-
ment s, " ' by r est r i ct i ons on t hei r hour s and days of car r yi ng on

" s E. g. , Li quor Cont r ol Act , R. S. O. , 1960, c . 217 ; Li quor Li cence Act ,
R. S. O. , 1960, c . 218 .

i s Supr a, f oot not e 129 .
" ' E. g . Muni ci pal Act , R. S. O. , 1960, c . 240, s . 399( 1) , pgh 5.
r ar Ai d. , s, 400, pgh 2 .
r as E. g. Li quor Li cence Act , supr a, f oot not e 178 .
r $' E. g. , I ndust r i al Saf et y Act , S. O. , 1964, c . 45 ; Game and Fi sh Act ,

R. S. O. , 1960, c . 158 ; Ol eomar gar i ne Act , R. S. O. , 1960, e . 268 .
r a1E. g. , Muni ci pal Act , supr a, f oot not e 180, s . 401, pgh 6.
11 ' R. S. O. , 1960, c . 396 .
" ' E. g. , Phar macy Act , R. S. O. , 1960, c . 295 ; Used Car Deal er s Act ,

S. O. , 1964, c . 121 .
r av Cont r avent i on of t hese usual l y l eads t o pr osecut i on, but unl i ke t he

gr ave consequences f ol l owi ng upon t he f ai l ur e of t he t r ade i t sel f t o obt ai n
a l i cence ( Kocot i s v. D' Angel o, supr a, f oot not e 176) , t he i l l egal i t y her e
gener al l y wi l l have no ef f ect at al l on t hat t r ade' s cont r act s ( One Hundr ed
Si t neoe St . Lt d. v . Fr ank Bur ger Cont r act or s Lt d. , [ 1968] 1 O. R. 452;
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busi ness, by l abour l egi sl at i on, and so on . By such l egi sl at i on
publ i c aut hor i t i es have, as t hey accompl i shed i n t he case of t r ade
uni ons, al t er ed t he char act er of var i ous cal l i ngs : t he i mposi t i on of
dut i es and l i abi l i t i es and t he best owal of benef i t s on t hese ent er -
pr i ses r ef l ect t hei r di st i nct i vel y publ i c r ol e and f l avour .

Super added t o . t hi s deepl y et ched publ i c qual i t y i s t he ver y
nat ur e and . r ai son d' êt r e of t hese r et ai l t r ades, namel y, t o pr of i t
f r om t hose ver y peopl e, t he publ i c at l ar ge, t o whom t hey hol d
t hemsel ves out as ser vi ng . One i s t her ef or e l ed t o i nqui r e, as Mr .
Just i ce O' Hal l or an di d a f ew year s ago, " ' i f i nnkeeper s and
common car r i er s ar e consi der ed publ i c cal l i ngs, why al so ar e
not ot her t r adesmen who equal l y pr of ess t o be " hol di ng t hem-
sel ves out " t o t he publ i c and who ar e as const r ai ned, i f not mor e
so, by t he l aw i n r espect of t he manner i n whi ch t hey must pur sue
t hei r vocat i ons .

What al l of t he f or egoi ng wi shed t o accompl i sh was t o chal l enge
t he wi sdom and val i di t y of t he quot at i on t hat her al ded i n t hi s
ar t i cl e . That a busi ness can si mpl y ar r ogat e t o i t sel f and t o i t s
pr emi ses t he i mmuni t y whi ch r eput edl y shel t er s t he pr i vat e i n-
di vi dual i n hi s home and per mi t s hi mt he secur i t y of hi s met aphor i -
cal " cast l e" i s bel i ed by t he r ecogni t i on al r eady gi ven by common
l aw and st at ut e t o t he busi nessman' s mor e vul ner abl e posi t i on
vi s- à- vi s pot ent i al pat r ons : t hey ar e i nvi t ees, not t r espasser s . " '
And t he i nt r usi on of t he l aw upon t he sanct i t y of a t r ader ' s busi -
ness and t he pr oper t y wher e he car r i es i t on has passed f ar beyond
t hi s and ot her i nst ances of t he avai l abi l i t y of nomi nat e t or t s t o t he
physi cal l y i nj ur ed vi si t or . We have al r eady obser ved how t he
pr esence of i nnkeeper ' s l i abi l i t y, human r i ght s l egi sl at i on, l i cens-
i ng r equi r ement s and ot her pr ohi bi t or y and r egul at or y enact ment s
cl osel y const r i ct t he manner i n whi ch so many per sons must r un
t hei r busi nesses . These cont r ol s wer e bor n out of concer n f or t he
publ i c and t hey cont i nue t o l i ve and gr ow f or t he benef i t of t hi s
ver y segment of soci et y whi ch t hese t r ades hol d t hemsel ves out as
ser vi ng. I t i s t he conf l uence of t hese t wo qual i t i es, on t he one
hand, t he conduct and demeanour of cer t ai n cal l i ngs whi ch em-
phasi ze t hei r own f ocus and dependence on t he publ i c, and, on t he

Maschi nenf abr i k Seydel mann K- G. v . Pr esswood Br os . Lt d. , [ 1966] 1 O. R.
316) .

188 Roger s v . Cl ar ence Hot el , supr a, f oot not e 1, at pp. 594- 600.
189 Chayt or v . London, New Yor k & Par i s Associ at i on ( 1961) , 30

D. L . R. ( 2d) 527, at p . 534 ( Nf t d S. C. ) .



642

	

THE CANADI AN BAR REVI EW

	

[ VOL . XLVI

ot her , t he r ecogni t i on by cour t s and l egi sl at i on of t he per vasi ve i n-
t er est and concer n t hat t he publ i c has i n t hem, whi ch r ef l ect s t he
quasi - publ i c st at us now appr opr i at ed t o t hese cal l i ngs . And i t i s
t hi s st at us under whi ch t hey assume publ i c r esponsi bi l i t i es t hat
demands of t hem f ai r and equal t r eat ment of ever y pr ospect i ve
pat r on, of ever y member of t he publ i c .
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