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The European Court of Justice and the Judicializaton of EU governance
Alec Stone Sweet

ThisLiving Reviewsrticle concerns the relationship between judicial authority and
governance within the EU, as that relationship has evolved over time. In particutatidiee
focuses on social science that charts the impact of the European Court of J@tjcan(Eits
case law on integration, and on EU-level policy processes and outcomes. One of tlge strikin
features of European integration and governance over the past fifty yedisdmathe centrality
of the ECJ. At crucial moments, the Court’s case law has shaped marketioregna balance
of power among the EU’s organs of government, the “constitutional” boundaries between
international, supranational, and national authority, and literally thousands of polioynestc
great and small. Comparatively, the significance of the ECJ’s impact egaisand political
environment rivals that of the world’s most powerful national supreme, or constitutonds.

Most scholars and students of EU politics will be familiar with these clafdme of the
grand, discursive narratives of the study of European integration recounts the gradual
“transformation” of a treaty regime through law and courts (Weiler 1991; ksoir® 1992).
This transformation proceeded with the consolidation of the “constitutional” doctrfirmi®ct
effect and supremacy, first announced by the Court in the 1960s. As private litigaatslnati
judges, the EU’s governing organs, and national officials worked out the implicatitms cése
law — and related doctrines subsequently developed by the Court — an expansionaystega
emerged . Several generations of scholars have been preoccupied by tlusneditsf, which
some academic lawyers, following Stein (1981), famously characterizbd as
“constitutionalization” of the regime (also Kumm 2005; Lenaerts 1990; Mancini 199lerwWe
1999; Timmermans 2002). Constitutionalization significantly enhances the capfatigyECJ
to shape how the other EU organs of governance interact with one another, and to ittilience
substantive content of the treaties, EU statutes, and other law.

For their part, social scientists have produced more research on the ECJ,rapdats i
on markets and politics, than on any other court in the world, with the single exception of the
United States Supreme ColrfThis article concentrates on three dimensions of the ECJ’s
impact. First, blending quantitative and qualitative methods, scholars have oaiglusi
demonstrated that the legal system exerted decisive influence on nmatlketliéical integration
in Europe, pushing the project further and faster than the Member States had baeu poego
on their own. As ultimately constructed, the courts proved to be effective mechdoism
enforcing the property rights of transnational actors, especially thgageshin cross-border
trade, and for monitoring Member State compliance with both the Treaty and secemdéE{!
statutes). Second, a large body of empirical research, mostly in the forncrgbtlescase
studies, has documented the ECJ’s pervasive influence on outcomes in a diverse raige of pol
domains. Today, no student of EU politics can afford to ignore the role of the judiciary, the

! This research has been the subject of periodiewsy including Mattli and Slaughter (1998a) anch&at (2007).
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impact of which can be crucial. Third, political scientists and academic Ila\vgee
collaborated in research on tBaropeanizatiorof national law: the impact of EU law, including
the ECJ’s case law (ifarisprudencg, on national legal systems. Conceived broadly, these
topics overlap a wide range of issues covered by other contributionsliiwitigeReviews in EU
Governanceseries, including integration theory, Europeanization, multi-level regolatid
governance, and the evolution of the EU’s institutional arrangements.

The article proceeds as follows. In Section 1, | define the concgpti@élizationand
governanceand discuss how they are related. The “constitutionalization of the EU tsand i
effect on EU governance, is one of the most complex and dramatic examples dizatimme
Section 2 considers the institutional determinants of judicial authority in the EWeAvill see,
these determinants are not fixed, but rather have evolved as constitutionalizapooceasled,
which makes the overall system difficult or impossible to model in any rigorousaiferay. |
then review the literature on the relationship between the courts and EU govefoensiag on
the three dimensions of impact just noted. Section 3 examines the impact of the Eumpéean C
of Justice, and of the legal system it manages, on the overall course of integraSeition 4,
| discuss the judicialization of the policy process, focusing on the influence of the &GSe law
— itsjurisprudence- on the decision-making of non-judicial actors (e.g., the Commission, the
Council of Ministers, the Parliament). Section 5 considers the role of courts itorimgpand
enforcing Member State compliance with EU law, and the extent to whichatigges have
provoked the€europeanizatiorof national law and policymaking.

As a contribution td.iving Review in EU Governancethis article necessarily
emphasizes the contributions of social scientists, and especially those oalpstigatists. It
focuses on important projects — or streams of research — that meet thenfplboéria. The
research must be based on a theory from which testable propositions can be derived, and on
which some cumulative social science can, at least in principle, be constructeel eXibes a
veritable mountain of idiographic case studies on the ECJ and its decisions, on howl the lega
system operates, on the relationship between the ECJ and national judges, and on the role and
impact of adjudicating EU law in specific policy domains. Although many of tteskes are
informative and well-crafted, they will not be reviewed here in any sysiemay. Certain
legal scholars have had primordial and enduring significance in this field afekspaving the
way for much of the social science that was to come. Legal scholarshipetbiatthe criteria
just stated is included and evaluated — as social science. In Sections 2 througih 5, | a
emphasize the relevant efforts at data collection and analysis that hawenbeetaken, and
discuss the paucity of systematic data collection and analysis in various ant@ogas of
inquiry.

1. Judicialization and governance

In this section, | introduce the conceptgudficialization andgovernanceand briefly
discuss how they are related, in relatively abstract terms. | ndte atitset that most research
on the ECJ, and the impact of the EU’s legal system on EU governance, is not based on an
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4

explicit theory of judicializatiori. Indeed, some scholars in this area might object to having their
work presented under this label. My purpose is not to propagate an overarching theory of
judicialization, least of all my own. Rather, | seek to map common ground among scholar
engaged in research on EU law and courts, and to link the topics surveyed here witlbghgscon
of other contributions to thieiving Reviews in EU Governanseries. As Kohler-Koch and
Rittberger (2006) have well documented, research on EU “governance” comniaslynim

account the role of the judiciary.

1.1 Judicialization

The most formal theory géidicialization, and its relationship tgovernancehas been
developed by the present author (Stone Sweet 1999). In its deductive rendering, the theory
purports to explain how judicial authority is constructed, focusing on specific caumseactions
between dyadic contracting (social exchange), third-party dispute readjincluding
adjudication), and normative structure (institutions, systems of rules). Thed]|imditon of
dispute resolution” refers to the process through which a third-party dispute résajvea
judge) emerges in a social system, and then develops authority over the instjeugjgrike
norms, rules, and principles) meant to govern that system. The “judic@lizdtpolitics,”
concerns how judicial lawmaking — defined as the law produced by a judge through veormati
interpretation, reason-giving, and the application of legal norms to facts iourse ©f
resolving disputes — influences the strategic behavior of non-judicial agjegasernance.

Judicialization is a dynamic process organized by trigger mechanismsedbddk
effects. A simplified summary of these dynamics would go as follows. Congand other
forms of rulemaking (constitutional, regulatory, commercial, and so on) @eateal demand
for third-party dispute resolution (TDR); to the extent that this demand is suppliesl, mor
contracting, or interactions within the rules, will be stimulated. Givenicextaditions, a
feedback loop will be constructed, connecting two variables: (a) rulemaking, ancctogtra
under rules, and (b) TDR. If the judge gives reasons for her decisions, and if liwosentract
and use TDR consider these reasons to have some precedential value, then a seclbynd (causa
related) feedback loop will emerge, linking (c) the lawmaking that iSsoiles TDR with how
future legislating, contracting, and disputing takes place. Once forgedfdkdback
mechanisms will constitute a “virtuous circle” (Stone Sweet 1999: 158-5%tenspf
governance that places those who would use TDR under the authority of the judge’s fegyvmaki
as that lawmaking evolvés.

2 This theme of this article was developed by thecetive editors ofiving Reviews in European Governancghe

title is appropriate and welcome, given the mantatmnnect research on EU integration and govesm

broader concerns of social science.

% The model is based on a critical assumption, ngrtightex anteacts of delegation are not sufficient to secuee th

judge’s political legitimacy. Fully aware that thiegitimacy is partly linked to the perceptiorathihey are

“neutral” with respect to the litigating partiesdpges use two basic techniques to bolster theitipos. First, they

seek compromise rulings, often splitting the déface between the parties, not least to elicit canpé. Second,

they invoke norms and give norm-based reasonsé&ir dlecisions. Once they do, their political tegacy will rest
Please do not cite to this text or website. Te,gtease refer to the texttdtp://europeangovernance.livingreviews.org/




1.2 Governance

Lawmaking, of course, is one core function of any system of governance. | define
governancegenerically, as those social processes — or mechanisms — through which the
institutions (rule systems) in place in any social system are adapted, ngaamgobasis, to the
needs and purposes of those who live under th@&udies of legal norms are just one type of
institution; and judging, in so far as it entails the on-going adaptation of legas th@siiuations,
is just one mechanism of governance. A second function of governance is to monitor and
enforce compliance with the rule systems in place, as they evolve. Courts,saf, @var
paradigmatic organs of governance in this second sense. These two functions ohgevamma
inseparable from one another in practice. Indeed, powerful courts spend degiesdttheir
time and resources monitoring and enforcing compliance with their own prior datsnadking.

The relationship between TDR and governance can be illustrated with referesimple
game theory. In game theory, dyadic instability is taken for granted: ditgrgederences
within the dyad threaten the building and maintenance of cooperative relatiossiuigsy(and
governance). One underlying purpose of TDR, its social logic, is to sustain cayperahe
face of conflict, making social relationships less brittle, and more robustcasstances
change. Under orthodox assumptions, games are dyadic, involving two agents intarat#ing
rules that are presumed to be fixed. The judicialization model constituteg-g#nte situation
(the dyad plus the triadic dispute resolver), in which two analytically sepagabies are often
“nested,” that is, they proceed simultaneously (on nested games, see Tsebelis. 1988:f#3t
is a simple “dispute resolution” game in which each party seeks to prevail ovenehebetore
the judge, in the context of a specific legal dispute. The second is a type ofitiorsit design”
game — if the outcome of the first game depends on how the “rules of the ganmtéigmezied
and applied by the judge. After all, the parties may be using the disciaiéedigthin the rules
as a vehicle to promote a change in the rules themselves. In judicialinegsséte analyst
cannot assume fixed rules, since changes in the rules of the game occundsgen@us
outcome of dispute resolution game. This point turns out to be crucial to judicial polities in t
EU (Section 4.2).

Judges would not be significant agents of “governance” if they only “governed” by
resolving discrete dyadic disputes. All successful courts labor to provideth@gaidance to
the greater community, efforts that are codified as case law. E&gatiges also seek to make
conflict more predictable and amenable to judicial resolution; they do so, in part ftiineug
development of precedent-based, “argumentation frameworks” (Stone Sweet 2004: 32-41)
Thus, one can say that judges govern to the extent that they help to generateutienaghat
constitute the community, for the benefit of that community, over time.

in part on the perceived legitimacy of a third et being brought to bear on the parties — thei&smterest”
embodied in the norms being applied, and the reagiwen.
* Governmentthrough the Nation-State, is just one specieblipand hierarchical) ajovernance
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1.3 Courts

Most social scientists will not be interested in courts if judicial decisiove @ impact
on governance in the political system: the development of the constitution and regulatory
regimes, the making of public policy, the securing of property rights and ordelktetsahe
balance and separation of powers among organs of government, competition among political
elites, and so on. Though structured by theory, case studies of the judicialization of dispute
resolution and politics tend to be highly descriptive (section 4). Nonetheless,déhezalg
conditions are necessary for judicialization to proceed. First, a judge mustdeselaad. If
actors, private and public, conspire not to activate review, judges will accr@tluence over
the polity. Second, once activated, judges must resolve these disputes and gsibldefe
reasons for their decisions. If they do, one output of judging will be the production ef lawas
a formal record of how the law has been interpreted and applied. Third, those who aredjovern
by the law must accept that legal meanings are (at least partly) ededtiiorough judicial
interpretation and lawmaking, and use or refer to relevant case law in theirdetis®n-
making. Courts normally do not activate themselves (they rely on actors whalergeurces
to litigate), and they normally cannot directly control how their decisionsrgoiemented,
except through a subsequent round of litigation. In consequence, judicialization proceeds
through complex “dialogues” between courts and litigants, and between courts aratgdher
of governance. Judicialization is therefore a variable — it varies acsiemsy and across time
and policy domain within any given system — partly as a function of how, and to wat, ext
these conditions are fulfilled in context.

In addition to the necessary conditions just listed, the relationship between ooluttg a
greater political environment tends to be heavily conditioned by another vatiableles
regulating reversal of judicial decisions. In a classic system bémantary sovereignty, the
legislature can overturn unwanted judicial decisions by a simple majoréy¥parliament.
Meaningful dialogue exists, but the legislature will usually have the “lasi.iv In other
systems, some types of decisions, such as constitutional rulings taken bytatmoratcourt,
can only be overturned with great difficulty, or not at all. In the EU, the constitization of
the Treaty of Rome was able to proceed, in part, because the decision-rute ifopteeaty-
revision — the unanimous vote of the Member States — effectively insulates th's Cour
constitutional lawmaking from reversal. In such contexts, dialogue exists,jbthet ECJ that
typically has the “last word,” not the Member States.

2. The institutional foundations of judicial authority in the EU

In this section, | discuss the institutional determinants of judicial power in th&dt
the standpoint of contemporary delegation — or “Principal-Agent” — theory. Thishiesified
for three reasons. First, judicial power is a paradigmatic type of dedematteority, to which
the Principal-Agent construct, with some reservations to be noted, neatly appiesnd Snost
of the sophisticated empirical research on the ECJ, and on judicial politics witltik timeakes
use of some version of the framework. Simple variants of delegation theory began tarappea
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EU studies only in the 1990s (with Garrett and Weingast 1993; Pollack 1997, 1998; Stone Sweet
and Caporaso 1998), Pollack’s efforts (focusing more on the Commission than the Court) being
the most sophisticated. Today, no other framework is used more widely by sieciastsc

engaged in research on the ECJ. | therefore assume familiarity withstbedacepts. Third,

through examining the institutional bases of judicial power through the lensesgsdtawie

theory, we can focus analytical attention on variables that underpin the th@ofic@lization
(discussed in section 1.c), and casts light on the various ways in which scholars biies spe

and tested rival theories of integration and judicial politics in the EU.

Although the Principal-Agent framework provides appropriate, off-the-shelf canfmept
conceptualizing certain functional logics of delegation to courts and other organgeafigent,
it does not offer, in itself, a fully-specified causal thedbrpdeed, the framework has been used
in conjunction with what are otherwise rival theories, including versions of
“Intergovernmentalism” (Garrett 1992; Moravcsik 1998) and “modified Neo-fonalism”
(Sandholtz and Stone Sweet, eds., 1998). Other leading scholars who disagree on many
fundamentals have profitably used the framework to make diverse points about teehatur
supranational authority in the EU, including Alter (2008), Garrett, Kelemen, and SA898&) (
Kenney (1999), Majone (2005), Mattli and Slaughter (1998a), Pierson (1998), Pollack (2003),
Tallberg (2002a), and Tridimas and Tridimas (2004). As we will see (3.2) someef thes
disagreements have been subjected to empirical tests.

2.1 Logics of delegation

By definition, Principals are those actors who credtgents through a formal act in
which the former confers upon the latter some authority to govern, that is, to taketatinRori
legally-binding, decisions. The Agent governs to the extent that this authorressed in
ways that impact upon the distribution of values and resources in the relevant domain of the
Agent’'s competence. By assumption, the Principals are initially in contrbk istiict sense that
they have unconstrained discretion to constitute (or not to constitute) the Agentth8ince
Principals are willing to pay the costs of delegation — which include expendfuesources to
design a new institution, and to monitor its activities — it is assumed that tlogoBIS expect the
benefits of delegation to outweigh costs, over time. Put simply, delegation tatesda far
as it is functional for (i.e., “in the interest of”) Principals. In the EU, the barstates are
Principals in the sense that they designed the system at vexiamsemoments; they are also
Principals in an ongoing sense, since they have the capacity to constitugelttes as a
collective body for the purposes of revising the treaty law that constitutesgiinge.

The most common rationales for delegation are also functional (Thatcher and Stone
Sweet 2002). Among other reasons, Principals choose to constitute Agents in order to help

® For a critical introduction to delegation theoay, it relates to governance in Europe, see theaspssue ofWest
European Politicglevoted to the topic (Thatcher and Stone Swest, 2602).
® To build a testable theory that uses the prinegant construct, scholars typically add matefiaismcepts,
assumptions, and causal mechanisms, for examplieddrom other theories of politics.
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them: (1) resolve commitment problems: as when the Agent is expected to work toeethigan
credibility of promises made either between Principals, or between Pisarmhtheir
constituents, given underlying collective action problems; (2) overcome informati
asymmetries in technical areas of governance: wherein the Agepeisted to possess,
develop, and employ expertise in the resolution of disputes and the formation of policyaen a g
domain of governance; (3) enhance the efficiency of rule making: as wherp&srexpect the
Agent to adapt law to situations (e.g., to complete incomplete contracts), whikaimag the
authority to update policy in light of the Agent’s efforts; (4) avoid takingieléor unpopular
policies: as when the Principals command their Agent to maximize specifiy gokls that they
know may sometimes be unpopular with important societal actors and groups. It should be
obvious how these (often overlapping) logics apply to delegation in the EU, espiectaly
Commission and the Court (see Majone 2005; Pollack 2003; Tallberg 2000a, 2002).

Most EU scholarship in this vein assumes that the Member States establish€d the E
order to help them overcome the various collective action problems associatecdhviit amd
political integration — or the building of a federal polity. Mattli (1999) and 3b4fP99, 2006)
argued that federal projects do not succeed in the absence of an effective catrhgatthe
federal level. They further showed that a court that enforces the comnsitmadé by the
States will also tend to enhance the autonomy of the federal (or supranatiosiady |
governance, as well as its own political authority over policy at all levedsa{se Goldstein
2001; Halberstam 2008, Kelemen 2003, 2004; Majone 2005; Nicolaidis and Shaffer 2005).
Others have teased out the logics of specific grants of power to the ECJ, fazuiiegCourt’s
capacity to enhance the credibility of Treaty commitments, or to promotdittierefy of
policymaking, under competences terms laid down by Articles 258, 259, 263, and 267 TFEU.

2.1.1 Jurisdiction

Under Article 258 TFEU (ex-Article 226 TEGthe Commission may initiate
“infringement proceedings” — also called “enforcement actions” — dagaikMember State for
non-compliance with EC law; rounds of negotiation with the government then ensue; if these
fail, the Commission may refer the matter to the Court for decision. The Gsiamis under
no obligation to bring proceedings; its discretion under Article 258 TFEU is absdlbe

" With the entry into force of the Lisbon TreatyetBU is now governed by two basic laws. The fgshe Treaty
on the Functioning of the European Union [TFEU]jekhis the new name for a reorganized and congelida
Treaty of Rome. The second is the Treaty on Ewopénion [TEU] which, compared to the TFEU, is tielely
more concerned with institutional architecture gederal principles of EU governance. The TFEU gbarthe
numbering system of provisions, even when an Artids not been substantively changed. Throughiltiving
Review | use the new numbering system.
8 Article 258 TFEU (ex-Article 226 EC): “If the Conission considers that a Member State has failédlfiban
obligation under this Treaty, it shall deliver @asened opinion on the matter after giving the Statecerned the
opportunity to submit its observations.
If the State concerned does not comply with thaiopi within the period laid down by the Commissithe latter
may bring the matter before the Court of Justice.”
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Treaty of European Union added a new provision (to what is now Article 260°EB&bling

the ECJ to fine Member States for failure to comply with an enforcement.rigiimge 1961,

some 3,000 infringement proceedings have been registered by the Court; over tloathesttte
Commission filed between 150 and 200 such actions each year. The classic scholadyg pape
the Article 258 system is Snyder (1996); superb updates areTallberg (20023rbowd &hd
Rawlings (2006). Until recently, social scientists had not produced much important or
systematic research focusing on the politics and impact of Court’s ArEiBla@ivity.

Important contributions by Tallberg (2002b) and Boérzel, Hoffmann, and Panke (Bérzel 2003;
Bdrzel, Hoffmann, and Panke 2010; Panke 2007, 2009), have partly filled the void (see Section
5.2).

Under Article 263 TFEU (ex-Article 230 TECJthe Court presides over “annulment
actions,” litigation seeking to invalidate acts of the EU’s governing bodieaulment actions
come in different forms, implicating two rather different functions of the Courst, &ny
Member State, the Parliament, the Council of Ministers, and the Commissionintagts
against a lawmaking body for having legislated in ways that violate daylr The most
important class of cases coming under this heading are known as “legal basis” diisputbésh
the Court — acting, in effect, as a constitutional jurisdiction — determinef wlocedures must
be used to adopt a particular piece of legislation. Article 263 legal basis disputelseen the
subject of systematic, high-quality research (Jupille 2004; McCown 2003). SecondJthadEC
the Court of First Instance (founded in 1989, see Woude 1992-93) act as administratsye court
reviewing the lawfulness of acts taken by the EU’s institutions at thetb®hedividuals and
companies. Lawyers (including Craig 2006; Schwarze 2006) and social ssiggstcially
Shapiro 2001, 2002) have charted the steady development of EU administrative law, including
the effects of Article 263 actions on the Commission’s various rulemakingtiasti While this

° Article 260 TFEU (ex-Article 228 TEC):
“1. If the Court of Justice of the European Unioxdt that a Member State has failed to fulfil atigaiion under
the Treaties, the State shall be required to taaécessary measures to comply with the judgnfeéhedCourt.
2. If the Commission considers that the MembereStancerned has not taken the necessary measuwasply
with the judgment of the Court, it may bring thesedefore the Court after giving that State theoojity to
submit its observations. It shall specify the am@frihe lump sum or penalty payment to be paidigyMember
State concerned which it considers appropriathérctrcumstances.
If the Court finds that the Member State concermasinot complied with its judgment, it may impodarap sum
or penalty payment on it. ...”
10 Article 263 TFEU (ex-Article 230 TEC): “The Couwt Justice shall review the legality of acts addgténtly by
the European Parliament and the Council, of acte@fCouncil, of the Commission and of the ECBeothan
recommendations and opinions, and of acts of thef&an Parliament intended to produce legal effgsta-vis
third parties.
It shall for this purpose have jurisdiction in acts brought by a Member State, the European Patigrthe
Council or the Commission on grounds of lack of petence, infringement of an essential procedurplirement,
infringement of this Treaty or of any rule of laelating to its application, or misuse of powers.
The Court of Justice shall have jurisdiction unither same conditions in actions brought by the Cofuftuditors
and by the ECB for the purpose of protecting the@rogatives.
Any natural or legal person may, under the sameitions, institute proceedings against a decisgrassed to
that person or against a decision which, althoughé form of a regulation or a decision addre¢sexhother
person, is of direct and individual concern tofitrener. ...”
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scholarship deserves to be widely read by students of delegated governamspeittiof
Article 263 activity is likely to remain of limited interest to most soai@stists, so long as the
ECJ maintains the restrictive standing rules it established ipl#huenanncase (ECJ 1963),
which limits “public interest” litigation. Nonetheless, the EU’s admiaiste jurisdiction is
severely overloaded. In recent years the EU courts have received more thppls@fiens for
annulment annually, and the backlog stood at over 1,200 in 2008.

Under Article 267 TFEU (ex-Article 234}, national judges send questions — in the form
of apreliminary reference- to the ECJ in order to obtain a formal interpretation of European law
(of the Treaty, secondary legislation, and so on) when that law is material ésohgion of a
case at national bar. The ECJ responds in the form of a judgment — qakdidhenary ruling—
which the referring judge is expected to use to resolve the case. The provisionigreeddes
promote the consistent application of Community law within national legal orders. With
constitutionalization, Article 267 became a kind of central nervous system femiheer
helping to organizing legal, economic, and political integration (Burley andi Xig€8; Stone
Sweet 2004), as well as a series of complex “dialogues” between the ECJ and catidea
(Alter 2001; Conant 2002; Kumm 1999, 2005; Nyikos 2003, 2006; Slaughter, Stone Sweet,
Weller, eds., 1998; Weiler 1994). The social science on the Court’s impact throudg 26%c
is more intensive and systematic than the social science on Articles 258 and 263. The
preliminary reference procedure, too, is overloaded. Since 1961, national judges have sent
nearly 6,000 preliminary references; in recent years, the Court has recgikethan 200
references per year, and the average delay between reference and fidingpisths.

Finally, under Article 259 TFEU (ex Article 227 TE&)Member States can sue one
another for “an alleged infringement of an obligation under the Treaties.” To myddumsy

1 Article 267 TFEU (ex-Article 234): The Court ofslice shall have jurisdiction to give preliminanfings
concerning:
(a) the interpretation of this Treaty;
(b) the validity and interpretation of acts of thstitutions of the Community and of the ECB;
(c) the interpretation of the statutes of bodi¢aldished by an act of the Council, where thoseitga so provide.
Where such a question is raised before any couribamal of a Member State, that court or tribumaly, if it
considers that a decision on the question is nacg#s enable it to give judgment, request the €otidustice to
give a ruling thereon.
Where any such question is raised in a case peifige a court or tribunal of a Member State agfairhose
decisions there is no judicial remedy under natitaa, that court or tribunal shall bring the matbefore the Court
of Justice.
12 Article 259 (ex Article 227 TEC): “A Member Statéhich considers that another Member State hasif&ldulfil
an obligation under the Treaties may bring the endteéfore the Court of Justice of the European tnio
Before a Member State brings an action againsh@ndfiember State for an alleged infringement obhligation
under the Treaties, it shall bring the matter beetbhe Commission.
The Commission shall deliver a reasoned opinioer &ach of the States concerned has been givapguetunity
to submit its own case and its observations omther party's case both orally and in writing.
If the Commission has not delivered an opinion imithree months of the date on which the matter hvasght
before it, the absence of such opinion shall nev@nt the matter from being brought before the Cour
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litigation under this heading has resulted in only three ruffrayed no scholarship of note.

2.1.2 Databases

Stone Sweet and Brunell have compiled comprehensive data sets on litigating EU law
under Articles 258, 263, and 267, making them freely available at the website of the Rober
Schuman Centre, the European University Institute. The most recent versions, updatgd thr
at least 2006, were published on-line in 2008 (Stone Sweet and Brunell 2008), along with
accompanying codebooks, statistical analyses, and notes on using the datagstypes of
research. These data are unavailable outside of the Court (and the Court willafigtprsvide
access to the raw information). The website also provides an introduction tnbtigd law
under Articles 258, 263, and 267, with commentary on relevant scholarship (Stone Sweet,
Brunell, and Harlow 2008). Since 1996, scholars have used these data in a wide variety of
research projects, including doctoral dissertations, books, and articles in ecotemics
sociology, and political science.

Several new databases on litigating EC law are likely to come on-lihe mekt year,
notice of which will be included in future versions of thiging Review

2.2 Agency and trusteeship

Some scholars invoke the functional logics of delegation theory primarily to fekpla
the ECJ’s salience: the Court is powerful because it helps the Memberdsttasme
dilemmas of commitment and collective action (e.g., Garrett 1992; Garrett andaatel993).
Others have developed more finely-grained analytics, highlighting the coagtigils of the
Court’s overall grant of authority, which varies across different dimensiogsveinance (e.g.,
Pollack 2003: ch. 3; Tallberg 2002a). Generally, the more sophisticated accountszmnphas
certain crucial particularities of the Court-as-Agent, and of the StatBsHacipals.

The ECJ-as-Agent is well-positioned to control the activities of an extraaidiwale
range of actors, public and private, under EU law. The Principals’ granishofidy to the
Court are explicit, as is the case of Articles 258, 263, and 267; and they are alsit, iasplic
when the Principals only imply the discretionary powers that the Court needstceenf
“incomplete” norms. In this view, the Treaties, and much secondary legislagdim@mplete
contracts” that the Court helps to construct, through interpretation and applicatondésns
change (see Farrell and Héritier 2007; Stone Sweet 2004: 24-31). The Mendxerdbténe
EU'’s legislative organs, can try to limit these implicit grants of disan, but only by paying the
costs of adopting more detailed and precise law.

For most purposes likely to be of interest to readers of this article, the Cihart is
authoritative interpreter of EU law, not the Member States. The Membes Béate established

3 France v. UK ECJ 141/78 [1979], ECR 292Belgium v. SpainECJ C-388/95, [2000] ECR 1-3123pain v. UK
ECJ C-145/04 [2006] ECR 1-7917.
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the Court not only to provide judicial supervision of the activities of other Agents, suoh as t
Commission, but also to control their own activities under EU law. Put diffeyémély
Principals have engaged the Agent to help them govern themselves, in the face of acut
commitment problems associated with market and political integratiom@d&005; Pollack
2003; Tallberg 2002a). The Principals are not a unified entity; rather, thegpaesented by a
multiple of Governments who will typically exhibit divergent interests on amprtant policy
issue on which the Court takes a position. As Alter (2001: ch. 5) emphasizes, policaisoff
tend to have shorter “time horizons” than do judges, being far more responsive t@klector
pressures and public opinion. Further, governments have no means of blocking enforcement
actions or preliminary references, or the Court’s ruling. Instead, thebbteBtates have locked
themselves into a system of judicial review whose dynamics they carsilgtaeatrol, given the
decision-rule governing treaty revision (unanimity).

Not surprisingly, some scholars (e.g., Stone Sweet and Caporaso 1998; Majone 2001)
began to question the applicability of the standard Principal-Agent framewvpititial politics
in the EU, in particular, where EU organs possess authority to monitor Membecd@igtieance
with EU law and to punish them for non-compliance. Majone, following Moe (1990), proposed
that a model of “Trusteeship” replace that of generic “Agency” for sttiusin which the
Member States have transferred, for all practical purposes, the relevatnt&pptoperty rights”
to the EU’s organs. Under this view, the Commission is a Trustee under Article 258, for
example, since the Treaty confers upon it full discretion to bring non-comptkace against
the Member States (which cannot block them from going to the Court). In my viepplesia
to the ECJ, the concept of Trusteeship is appropriate in so far as thega arié met: (a) the
Court possesses the authority to review the legality of, and to annul, acts takerEhy4
organs of governance and by the Member States in domains governed by EU law; (b)ttee Cour
jurisdiction, with regard to the Member States, is compulsory; and (c) it isutliffor impossible
as a practical matter, for the Member States-as-Principals to “puhesiZaurt, by restricting its
jurisdiction, or reversing its rulings. In this account, the Member Statésigh Contracting
Parties, made the ECJ a Trustee of the values and principles that inheregatibg. t Drawing
out the metaphor further, when the Court exercises review authority, it dissladiftguciary”
responsibility in the name of a fictitious entity designated by Arficlé&=U: “the Peoples of
Europe.”

Pollack (2003) and Tallberg (2002) have not embraced the concept of Trusteeship, in
effect, treating the Court as a type of Super-Agent. Nonetheless, theaesajopee consensus
on the key point, namely, that there is a qualitative difference betweem fajent designed to
govern third parties in the name of the Principals, and (b) an Agent designed to govehirdoth t
parties and the Principals themselves; and (c) an Agent whose rulemakingiliabesgeversed
by the Principals, and (d) an Agent whose decisions are well insulated frersale A
Trusteeship situation combines (b) and (d), and can thus be characterized as onei@ struct
judicial supremacy . In a recent paper on international courts as Trustasdinmt¢he ECJ,
Alter (2008) defines matters differently. An Agent qualifies as a Trukiemeets three
criteria: members are selected for their professional expertisgivarepower to take decisions
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“in light of [their] best judgment or ... professional criteria,” and they takesabers “on behalf
of a beneficiary.” This formulation appears to be incapable of distinguishingAgests from
Trustees, at least under standard Principal-Agent theory. A basic rabbdalegation,
emphasized by all delegation theorists, is that Principals establish Agender to harness the
expertise necessary to govern in technical domains, including law, and these duweayss
include third-party beneficiaries and subjects.

2.3 The Zone of Discretion

The points made in this section can be formalized in terms of a theoretieabf
discretion— the strategic environment — in which a court operates (for an application tothe EC
see Stone Sweet 2004: 7-9). This zone is determined by (a) the sum of powertyexplici
delegated to a court, and possessed as a result of a court’s own accretedniglemals (b)
the sum of control instruments available for use by non-judicial authorities to (loagérain)
or annul (reverse) outcomes that emerge as the result of the court’'s pedewhés delegated
tasks. The ECJ operates in an unusually permissive strategic environment: neS§oeges, its
zone of discretion is close to unlimited. Mapping a court’s zone of discretion does ost tell
what judges will actually do with their powers. What is clear is that the ¢tppdche
Principal(s) to control judicial outcomes is inversely proportional to the sizeairis zone of
discretion. Put differently, it is more likely for the steady judicialcrabf policymaking to
proceed under conditions of Trusteeship, other things equal, than other conditions of simple
Agency.

A Trustee court, by definition, possesses the capacity to expand or costoaeh izone
of discretion, through interpreting the law, and the scope of its own powers. Consider the
constitutionalization of the treaty system. The Treaty of Rome originallpioeat no
supremacy clause, and the Member States did not provide for the direct effesstgf T
provisions or directives. The Court, in collaboration with national judges under Ai¢le
secured direct effect and supremacy; in effect, it rewrote the Treatg.ressilt, Article 267
developed into a decentralized mechanism for enforcing EC law; it connected indiadda
firms with a stake in European law to the legal system, through national judgesgandrated
a steady stream of cases alleging Member State non-compliardetiviiECJ used to construct
a sophisticated jurisprudence. Moreover, in several important areas, the Casgtlaw
required, or inspired, the Member States to produce new law (see Section 4). The
constitutionalization of the treaty system, which resulted in the deep, stttttmaformation”
that Weiler (1991) described so well, is itself a form of judicialization. But itotishalization
also laid the foundations for further judicialization, not least, in that it upgradedytie le
system’s authorityis-a-visall other organs of governance. The Member States did not re-
contract their relationship with the Court, although they could have done so. Instead they
adapted to the constitutionalization, if at times only grudgingly, ratiffiegransformation over
time.
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In summary, the Court, as Trustee, possesses powers to alter the “rules of the game
under which all other organs of governance, including the ECJ and the Member States, are
interacting. These powers inhere in any situation of structural judicialrsapye In the EU,
the Court has done so in ways that have changed the terms of its relationship wiiticipalB,
expanding its own zone of discretion. And, in doing so, it has enhanced its own capacities to
govern in a wide range of policy domains, which is the topic of the rest dfitiniyg Review

3. The legal system and integration

Most research on EU governance, including that which gives pride of place todaw a
courts, focuses on the politics of lawmaking, compliance and enforcement itegpsilcy
domain, either episodically or over time (Sections 4 and 5). In Section 3.1, | rehi@arship
that purports to provide a holistic, or macro-institutional, theory of the evolution of tise EU
legal system and its impact on European integration, broadly conceived. Althouglerthigrit
is relatively small, it includes the most cited and influential research pedduo the field, some
of which ought to be considered obligatory reading for any social scientist waorkitig EU.
Section 3.2 evaluates subsequent efforts to test, or build upon, this work.

3.1 Theory, data, methods

“The Transformation of Europe” by Weiler (1991; see also 1981, 1994) is arguably the
most influential ever published in the field. It standardized the constitutiati@hzarrative,
providing a subtle presentation of the Court’s jurisprudence during the “foundatioriai;pe
and it showed how the ECJ’s (often conflictual) interactions with national judgesgsigiogly
served to allocate authority between the supranational and national legal ordergnivhiicing
judicial power on both levels (Section 5). Weiler also described, and reflectedimelynapon,
the steady expansion of the scope of the Community’s jurisdi¢ti®ior present purposes, the
paper’'s most important contribution was a theory of how constitutionalization hatbdftee
EU’s legislative systerft. The EU, he demonstrated, had become more like a federal state than
an international organization, yet the Member States had resisted the mopmt@sonalism
within legislative processes (majority voting in the Council of MinistersémweEU measures to
complete the common market). Weiler drew from this paradox the following hgottiEhe
‘harder’ the law in terms of its binding effect both on and within States, the ikisg Btates
are to give up their prerogative to control the emergence of such law. ... When thatiomal
law is ‘real,” when it is ‘hard’ in the sense of being binding not only on but also irs Stae
when there are effective remedies to enforce it, [State control ofjalenisking suddenly
becomes important, indeed crucial” (1991: 2426). The Governments of the Member States could
accept the legal transformation of the regime, Weiler suggested, only beaahsetained a
veto over important new policy.

1 What Pollack (1994) called the “creeping compegsfiphenomenon.

15 Although he employed Hirschman’s (1970) “exit-wioyalty” frame as a heuristic device, Weiler'srow

theoretical offerings were a product of carefultdoal analysis and a sophisticated understandirglbpolitics.
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If the political viability of constitutionalization rested on a specific efjutim between a
supranationalegal system and antergovernmentalegislative system, then the Single Act
(signed in February 1986) had “shattered” that equilibrium. Henceforth, evamjpbt State
would at times be required to enforce EU statutes that its Government had opposed in the
Council of Ministers. A major crossroads had been reached, but Weiler was unsutteeas t
direction the system would take. In the post-Single Act EU, the constitutidtiehsat might
unravel or, he speculated, the Member States might leave it in place, having bedizésgddy
the system enough to value its benefits. Put somewhat differently, to thetbatehe
legitimacy of constitutionalization rests on a specific equilibrium betveeseipranationalegal
system and aimtergovernmentalegislative system, then the influence of the legal system on
integration processes might be highly constrained, rather than expansive, after 1987.

Garrett’s (1992) “International Cooperation and Institutional Choice: The European
Community’s Internal Market,” rested on different premises. Although he ttledue for
jurisprudential niceties, Garrett (556) noted that the EU’s legal systemae developed, and
“far more constraining,” than the judiciary of any other international orgdarz He also
understood that the courts had been important to market integration in the 1970s; and he
suggested that the legal system would be a crucial component of the completiomtef tiad
market after the Single Act. But why, Garrett asked, had the Member Stateiquethe courts
to accrue so much power? His response was two-fold. First, the courts cormpnisiénesent
devices that European States need to help them overcome the myriad incomplattirmgntr
problems that inhere in building a common market (a version of arguments discussetibim S
2). Second, the ECJ’s rulings generally “accord with the interests of powtates 3 especially
those of “Germany and France” (537; 556-69). If it were to be otherwise, these\%bald
punish the Court, and remake the legal system.

Garrett’s paper is of interest for two reasons. First, it is an exampleaizing about
law and courts from the perspective of “international political econdfyHich emerged in the
1980s (with Krasner 1983 and Keohane 1984). Like Moravcsik (1991, 1993), Garrett offers an
account of integration that emphasizes the importance of State power, intests, a
intergovernmental bargaining, while denying the capacity of the EU’sisttgagenerate
outcomes that might conflict with, or induce change in, the preferences of powatéd. St
Second, the paper generates a testable hypothesis — the Court’s case iasvtbedifeferences
of the most powerful Member States — though the author himself made no effort to gather o
analyze relevant data. In a follow-up piece, Garrett (1995: 178-79) proposed thatithe C
pursues two (sometimes contradictory) goals: (a) to curry the favor offpbstates, and (b) to
ensure Member State compliance with its decisions. The ECJ, he argusdnvéatimes
censure “powerful Governments,” but only in “unimportant sectors” of the economy, while
“accepting protectionist behavior” in more important sectors, since Govemarentnlikely to
comply with adverse decisions. No predictions are derivable from the theamyitvdoenes to

'8 1n American Political Science, International Fiolit Economy is a sub-field of International Redas;
scholarship typically blends insights from litenasi on international regimes, regulatory coopenaémd
transaction cost economics.
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“less powerful Governments,” since the Court will at times be concerned with noniaocepl
(the ECJ defers to the Member State), while other times helping “Northeveinments
achieve “trade liberalization” (the ECJ attacks protectionism in sthaies).

Standing in stark contrast to Garrett is the paper by Burley (Slaughtdv)adtid(1993;
see also Mattli and Slaughter 1995; 1998a; 1998b), “Europe before the Court: A Political Theory
of Legal Integration.” The paper’s originality lies in how the authors traatsthe
constitutionalization narrative given by Mancini (1989), Stein (1981), and Weiler (1861he
Neo-functionalism of Haas and his followers, thus melding the concerns arkaatyd social
scientists. Most important, they demonstrated that the internal dynamicslaivELbf
litigation, jurisprudence (precedent-based case law), and doctrinal diseouese also at the
core of theolitics of European integration, right from the beginning. Burley and Mattli's theory
highlighted the various ways in which the courts were responsive to the interestsiaf actors
— such as large producers, traders, and other transnational actors — rather tharathose of
Member State. The authors also stressed that the legal system had dewetpaeifia
feedback loops were constituted, a process that Neo-functionalists cativispill
Constitutionalization enhanced the effectiveness of EU law, which atrhitjation brought by
private actors; more litigation meant more preliminary references whitiwn, generated the
context for a nuanced, intra-judicial dialogue between the ECJ and national judges lmeshow
to accommodate, and empower, one another; and, as the domain of EC law, and of the ECJ’s
jurisprudence expanded, this dialogue intensified, socializing more into thensgsigouraging
more use. The dynamics embody those of the “virtuous circle” which is at th@heart
judicialization. In contrast to Weiler's account, there is no theorized equitibthe legal
system helps to organize integration which, in turn, shapes how the legal systess.evol
Although the authors did not stress the point, the argument from trusteeship — that fet
ECJ’s rulings are largely insulated from reversal bolsters theimaegt — whereas it undermines
Garrett’s claims.

Methodologically, Weiler and Burley-Mattli combine doctrinal analysis and
theoretically-informed descriptions of judicial politics in the EU. Theirdtl&, in effect, the
Court’s jurisprudence and the best available secondary literature on adjpgdiEdtiaw.

Garrett derived causal claims from his preferred body of theory, and theratkdshis
assertions with anecdotes alleged to fit the theory. None of these papers sowsghihédr te
claims in any social scientific sense. In EU studies, Stone Sweet anell§1998a) and Stone
Sweet and Caporaso (1998) were the first papers to test hypotheses derivet filoeory of
integration against comprehensive data collected over the life of the Commiaitly for this
reason, the paper has generated a sustained quantitative researciiSeoject 2.2).

Stone Sweet turned to the EU in order to test a theory of judicialization and governance.
The theory models integration as an expansive, self-sustaining process dnaeoHanisms of
institutionalization (forms of spillover) that also feature in prominently in thek\of North
(1990), March and Olsen (1989), and Haas (especially 1961); it is broadly compatible with
Burley-Mattli. Data were collected on the variables identified by the yhewluding
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transnational activity (as measured by intra-EU trade), dispute reso{@liticle 267

references), and lawmaking (EU legislative activity). In “Construdisgpranational
Constitution: Dispute Resolution and Governance in the European Community,” Stone Sweet
and Brunell (1998a) blended quantitative and qualitative strategies of testingshbei
guantitative findings that are relevant here. Using econometric and otrsrcstiatnethods, the
authors demonstrated that, with constitutionalization, transnational economityaatidi the
development of the legal system had become causally connected to one anothgrorfasim

to the extent that the legal system actually removed national barriershianege within the EU

(a process known amegative integratio) it put pressure on Governments to adopt EU market
regulations (known ggositive integration With the completion of the internal market, the
relationship between trade and litigation weakened, whereas the influencé=tf she
developing regulatory structure on litigating EU law was increasindioAgth they explicitly
invoked elements of Haas’ Neo-functionalism, the authors re-specifietbigpjl' not least as
the outcome of feedback effects, making the mechanisms more tractablditatigegaesearch.

In “Constructing Markets and Polities: An Institutionalist Account of European
Integration,” Fligstein and Stone Sweet (2002) pushed this project further, dagedompiacro-
sociological, “field-theoretic” theory of integration, blending matisrirom economic sociology,
political economy, and the theory of judicialization. The paper builds on Stone Sweet and
Brunell (1998a), in that it models European integration as a series of feedback hoopskas
use of comprehensive data providing relatively direct measures of processsatad with
integration. The econometric analysis demonstrated that the activitieskeft metors,
lobbyists, legislators, litigators, and judges had become connected to one anspleeific
ways (but not all ways). These linkages constituted a self-reinforcirgnsyisat has given the
EU its fundamentally expansionary character. The analysis also showesdiparameter
shifts — whereby important qualitative events generated quantitativelyicagmifransformations
in the relationships among variables — had occurred. The first shift began roughly around 1970,
the second in the mid-19803he EU's evolving legal system was implicated in both transitions,
first, through constitutionalization, and, then, through supervising Member Stgpiartee
with EU law, especially with regard to rules governing the common market.

The culmination of this project is the bodihe Judicial Construction of Eurofg&tone
Sweet 2004). The book presents qualitative analysis of the Court’s impact on EU gosgasa
a means of cross-checking quantitative results, to further refine andpgegtéses, and to
explore processes and outcomes that can only be understood through detailed easeistudi
“process tracing” (see Bennett 2008: ch. 30).

Finally, Kelemen (2006, 2010) has recently completed a broad-gauge projsstragse
the role of law and courts within the multi-level system of governance thatrises the EU. In
his recent boold-uro-legalism Kelemen (2010) explains the emergence of a self-sustaining
system of “adversarial legalism” which, he argues, is today a dominant “mgdeaehance”
within the EU. The seeds of this development were sown with constitutionalizatioh, whic
generated a rights-based, court-centric system for monitoring andiegfbtfember State
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compliance with EU law. But, Kelemen argues, the system did not fully emetigafter the
completion of the Single Market. Simplifying a complex argument, adverssgallsm tends to
develop and thrive in multi-level systems of fragmented authority. The EU govenasilyr
through law, procedures for further lawmaking, and the judicial monitoring of comgheitit
this law, which results in the massive delegation of power to lawyers and jadddbus in
legalistic forms of governance (Héritier 2001; Shapiro 1990; Stone Sweeteirljgsid
Sandholtz 2001). With the Single Act, Kelemen shows, the EU steadily “deregidatbd”
national level through a process of “juridical reregulation” at the EU levieine' and time
again,” Kelemen summarizes (2010: ch. 7), “across a wide range of policy areasyriékers
enact[ed] detailed, transparent, judicially enforceable rules — oftendrasneights’ — and they
back[ed] these with a combination of public enforcement and enhanced opportunitiesater pr
enforcement litigation by individuals, interest groups and firms.” In conseguEhkc
lawmaking (i.e., market regulation) and litigating began to develop synddigtithat is, their
evolution became causally connected, in powerful feedback loops. The claim issivglge
supported with quantitative analyses of pertinent data, as well as with queliges studies of
the judicialization of three policy domains: securities regulation, anti-edtthe rights of
disabled persons. The book’s thesis is of enormous potential importance. If Keleiglet is
then the systematic judicialization of EU governance is inevitable.

3.2 Testing

Weiler's (1991) theory of supranational-intergovernmental equilibrium has not been
tested in any rigorous way. It is implicitly rejected by Burley aradti(1993) and others
(Stone Sweet 2004; Cichowski2004, 2007) who view integration as a self-sustaining process
that has steadily enhanced judicial authority and supranationalism (as a ngoslerofinceyis-
a-visthe authority of the Member States and intergovernmentalism (as a mode obgoern
In any case, by the end of 1992, the legislative work necessary to completertina imtarket
had largely been concluded. However well-founded were Weiler’s fears ity th@ojuridical
foundations of supranationalism and federalism constructed by the courts did not, in fact
disintegrate. Rather, intergovernmentalism, as a mode of legislatigsodetiaking, steadily
declined, while supranational authority (e.g., majority voting and the powers cdrienint)
was upgraded. The Member States did not roll-back the legal system, nor didtakadadon
its constitutional commitments and stage a retreat. Instead, as Kele@@nZ@0D0) has shown,
with the completion of the internal market, the EU became even more rule-oriegeditic,
procedurally complex, and adversarial (in an American sense), all factbbekstared the
centrality of the courts. The EU's legislative organs themselves chosaftweeithese features,
notably, by delegating to the courts the charge of monitoring and enforcing &ktma
regulations, as they emerged.

71t is important to distinguish between intergoveentalism as a mode of governance (which one fimd#
federal polities), and Intergovernmentalism as th&d, or framework for explaining, integration.
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Some scholars have also taken from Weiler (1991) a more general proposition: the Court
becomes the leading policymaking organ when the EU’s legislative procesgearalyzed®
The claim can be assessed by a simple method: the analyst searcheedergbdegislative
paralysis, and then checks to see if the Court, in fact, stepped in to fill the void. loregidit
invalidating any version of the proposition that would allow for no exceptions, the method can
help us to identify necessary conditions for the proposition to hold, as well as toleftheary
with reference to how important variables interact. Alter, an adept at hsngethod in her
research on courts, has subjected the proposition to just such an evaluation (AlteindedgSte
2007; Alter 2009: ch. 3). Citing Weiler (1981), Alter states (2009: 5): “A common viewtis tha
the ECJ is most expansionist when the political process is blocked.” She thersa#ses
Court’s impact on the functioning of the European Coal and Steel Community (ECSC) in the
1950s and 1960s. Although the ECJ processed some important ECSC cases, she argues that it
did little more than control the legality of the High Authority’s activitiesalatively
conventional ways. The Court went no further, and the polity did not take off as the EC had,
because none of the key actors involved — Governments, firms, unions — desired or seriously
pursued an integrated market in the area. Alter’s analysis conflicts withf fRannera (1995)
and others who find in the case law of the 1950s the foundations for the Court’s constitutional
jurisprudence of the 1960s and beyond. Although Alter does not address these alternative view
her broader point echoes a central lesson of research on judicialization. Cowtsadivate
themselves; rather, judges respond to litigation, which demands resources arghbogani
Even a Court that engages in creative, “expansionist” lawmaking cannot/firjutieialize
policymaking. The important non-judicial policy actors must learn to acceputherity of the
Court — a complex socializatiggrocessof dialogue and accommodation— and adapt their
decision-making, at least in part, to the Court’s case law. The point wilk&e @@ again below
(Sections 4 and 5).

In 1993, Burley and Mattli were virtually the only scholars active in EU studies who
explicitly referred to themselves as Neo-functionali$tin the decade that followed, Neo-
functionalism was updated and revived (Sandholtz and Stone Sweet, eds., 1998; Stone Sweet,
Fligstein, and Sandholtz, eds., 2001). This is not the place to assess “modified Neo-
functionalism,” which is covered by other contributors to Lingng Reviewseries. Here, | will
make only three points. First, the research demonstrated that law and coerés$ therheart of
European integration and supranational governance, as both were institutionalizedeve
Second, the theory had certain affinities with Haas’ Neo-functionalismgsitdea relatively
high level of abstraction. Third, the theory made predictions that were at otidbevit
Intergovernmentalism of Garrett (1992) and Moravcsik (1998), and it tested thesagqredict
against data. The research built a case for the claim that intergovernbaegeahing was
embedded in larger processes associated with integration, rather thnfisting limits to

18| am skeptical that this general claim can bewderifrom Weiler, given that his causal propositicest on a
specific institutional context, at the least, umaity decisions rules for adopting new legislatitimede facto
outcome of the Luxembourg Compromise), and theadjmaral effectiveness of direct effect and suprgmac
19 The paper that re-launched research on Europésgration after its decline in the 1970s, Sandhetict Zysman
(1989), presented an updated version of Haas’ mgxirtant ideas.
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these processes. It also showed that the Commission and the Court routinelgdenerat
important policy outcomes — “unintended consequences” from the point of view of
Intergovernmentalist theory — that conflicted with the clearly redgaleferences of powerful
Member State Governments.

These larger theoretical issues connect to debates taking place under thefrubri
delegation theory (Section 2). Simplifying, the Principal-Agent relationsivpeea the
Member States and Court has been modeled in opposing ways. A first type is brogudlgmon
with Intergovernmentalist integration theory: the ECJ is conceptdadizea relatively servile
Agent of the most powerful Member States (Garrett 1992, 1995; Carrubba, Gabel, and Hankla
2008). The Court does so, primarily, out of fear of being punished and, sometimes, due to
worries about non-compliance. A second type (Pollack 2003; Stone Sweet 2004; Tallberg 2002;
Jupille 2004), assumes that the Court, as a Trustee or Super-Agent, will be able to premote pr
integrative policies when enforcing the Treaty and interpreting seooledgslation. As
Tallberg (2000: 848) puts it, the ECJ can easily “exploit diverging Membeg [Stattions for
the purpose of implementing a [pro-integrative] agenda it knows governments cadaair
punish,” given the zone of discretion in which the Court operates. This second type of model
tends to support theories of integration (including, but not exclusive to, variants of Neo-
functionalism) that expect the Court to generate policy outcomes that would not bave be
adopted by the Member States, given existing decision-rules.

The models make different predictions, which have been tested using a method first
developed by Stein (1981), in his seminal paper on the constitutionalization of thedfreat
Rome. The analyst examines the relationship between arguments raadeusbriefs
submitted to the Court — called “observations” — and the disposition of its final ruling.
Observations, which can be filed by Member State Governments and by the Comnaidgise
the ECJ on how it should decide the legal questions that comprise the case at hand; they
therefore embody revealed preferences in a legalistic form. Stein exarhioiettha early
foundational (or “constitutional”) cases, and found timMember States filed an observation in
support of any of these rulings, while each opposed what the Court would do in at least one of
the rulings analyzed. Considéan Gend en Lood 963)?° perhaps the most important ruling
the Court has rendered. In that case, the briefing parties battled over theftida of a Treaty
provision. Belgium, Germany, and the Netherlands (of six members at thisatgoed that the
Treaty was not directly effective, indeed, they had expressly cimogém provide for direct
effect when they made the Treaty. Prompted by the Dutch judge of refemadaerged on by
the Commission, the Court found that the Treaty was directly effeéctimglying the Treaty’s
supremacy, and the plaintiff won. In subsequent cases, the Court developed itssuprema
doctrine, and the doctrine of direct effect was extended to cover direéti@tsin’s main
finding — that constitutionalization moved forward despite Member State oppositupiiesao

van Gend en Log€CJ 26/62 [1963] ECR 1.
Z Technically, the Court found that the specificyisin being litigated, ex-Article 12 EEC, was ditly effective.
In later cases, the ruling was generalized and redgxh
22 For a summary of this case law, see Stone Swee4(B4-71).
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many important decisions the Court would render in the decades to come, a cruthal fac
scholars such as Garrett (1992, 1995) and Carrubba, Gabel, and Hankla (2008) simply ignore

Scholars have updated Stein’s method and applied it systematically tcealdegsded in
three different domains: the free movement of goods (Stone Sweet 2004: ch. 3, algo Kilr
1996); social provisions, including sex equality (Cichowski 2004, 2007; Stone Sweet 2004: ch.
4); and environmental protection (Cichowski 1998, 2007; Stone Sweet 2004: ch. 5). The free
movement of goods research was designed to test Garrett’'s (1992; 1995) theory, satte he
focused his remarks exclusively on that domain. The evidence strongly refugd’Salaims:
the larger States were litigated against — and lost — more often thaarsatates, and Germany
lost more consistently than virtually any other State. The underlyingikbasic political
economy, and it is basic to Neo-functionalism: traders, litigants, the Cormmiaad the Court
have a greater interest in opening up larger markets, relative to smafieif dohey are to build a
common market (see Stone Sweet 2004: 129-32). It was also found that the observations of
Member States were largely ineffectual, while the Commission’s obsersditad a 90%
success rate. Results are remarkably similar for outcomes deA6¢ litigation in the
domains of social policy and environmental protectibn.

Pressing further, Cichowski (2007: chs. 3, 4) examined the observations filed in all
Article 267 cases that resulted in a preliminary ruling in the domains of socizy patil
environmental protection, for the period 1976-2003. Among other propositions, she tested
whether the Court deferred more to Governments in cases of relatively high patitica
economic salience, compared to cases of lower salience (a hypothesis propGaectthy
Kelemen, and Schultz 1998). Salience was operationalized as the number of Govertingents fi
observations that urge the Court to uphold a national practice under EU law; the higher the
number, the greater the salience. In sex equality and environmental protecmriteasiata
show, the ECJ did not defer more to Member States as salience increased and, afterttenou
opposite was true. The findings “bring into question the assertion that the EQ& ibkaly to
withhold adverse rulings, the higher the domestic costs associated with suolga rul
(Cichowski 2007: 88). Nyikos (2003) also analyzed every preliminary ruling rendereden thr
legal domains: free movement of goods, free movement of workers, and sex digmimina
Among other important contributions (see Section 5.1.1), she found that, although Member
States were parties in 86% of the cases that generated prelimieagynces, theiamicus
observations were largely ineffectual in influencing the decision-makieghadr the ECJ or
national judges.

Finally, Stone Sweet and Brunell (1998a) and Fligstein and Stone Sweet (2002) have
spawned a number of on-going projects. Two economists, Pitarkis and Tridimas (2003)
subjected one of the findings — the operation of the EC’s legal system stimuilieetelsG trade —
to a further set of statistical tests, using updated measures. They con8hiletthdt “the

% The Commission’s rate of success in Article 226oas against Member States was found to be 90%héofree
movement of goods area, 97% for the social polmwain, and 88% in the field of environmental préiteg and
the rate of success does not vary in statisticadjgificant ways across Member States (Stone S2@t)
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establishment of an EU-wide legal order and a system of dispute resolution vi@ s the

top, leads to deeper economic integration expressed as a larger shaeeE€itrimde in

economic activity.* Tridimas continues to develop and test a “political economy” theory of the
legal system (Tridimas 2004; Tridimas and Tridimas 2004), one that has clogesaff;nMattli
(1999) and Stone Sweet (2004). Carrubba and Murrah (2005) have also subjected Stone Sweet
and Brunell (1998a) to a series of tests, focusing on national variation ire/&@i¢lreferences.
Their analysis strongly supported the “argument that transnational actosrage¢he

preliminary ruling process to expand transnational economic activity.” Tdlseyfound that

public opinion produced a “non-trivial” effect on Article 267 references. Lasig lyeyond the
scope of this article, Fligstein and Stone Sweet (2002) has become a source otigaantita
measures of European integration (Beckfield 2006), and for theory on the structurégtdlibe
polity” (Beckfield 2010).

3.3 Theoretical issues and controversies

In the 1990s, a literature emerged that sought both to account for the evolution of the
EU’s legal system, as a whole, and for its relationship to EU governance andtiategiver
time. There would seem to be few such projects underway today, with the majuraxbeing
Kelemen'’s (2010).

The project that has sustained the most quantitative research, flowin§tvam Sweet
and Brunell (1998a) has also been subjected to searching criticism. Iniber@éscholarship
on “the politics of legal integration,” Conant (2007: 49) asserts that this etdnaure is
methodologically flawed since the data set being used for testing cormti@rences that “have
nothing to do with trade.” The original theory (Stone Sweet and Brunell 1998a), however,
concerned relationships between three variables — transnational activityeid, tdespute
resolution in the EU, and EU secondary law — as these evolved over time. Tradsasuaenof
a variable (transnational activity), selected because it is the onlpiadmn which data is
available over the life of the EC (there is no comprehensive data on investmeninfiinve EU,
for example). Following Conant, one could simply test the relationship betweekintrade
and references in, say, the area of free movement of goods, across time dret Bi@tes.
Such a test, relatively mundane, would show that trade and references gredrigdated, but
it would not test the theory. Among other propositions, the theory holds that transnational
activity and the legal system have constituted one another in specific, impaoaatieading to,
among other outcomes, the (a) the removal of national barriers to exchangednaltisgstem,
and (b) the production of new EU statutes. Thus, there may be a good reason not to remove all
references that fall outside the free movement of goods domain. As importantefeestaes

24 Curiously, Pitarkis and Tridimas (2003) statet thair analysis does not provide support for Newefionalist
integration theory, although Haas (e.g., 1961)ieitjyl states that his theory is concerned with hwaw EC
institutions will stimulate more cross-border exope, thereby raising the costs of intergovernmestédémate. In
any case, the theoretical underpinnings of the epeoposition — that complex social exchange dépéeavily
on rules, property rights, and contract enforcementcentral to the approach of North (1990), fRRisaand
Tridimas (2003), Stone Sweet and Fligstein (20883 others.
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in the data set concern some form of transnational activity, including isskes in one way or
another to trade. It may be that Conant’s criticism reduces to discomforttabdenel of
abstraction, or aggregation, of the measure on the variable. In fact, those who hatedstiigec
findings of Stone Sweet and Brunell (1998a) have narrowly focused on the relational@prbet
trade and references, ignoring the broader theoretical claims and findiag3onant suggests,
the question of how variables are being operationalized deserves to be debatedioatine cr
than it has been.

From the standpoint of integration theory, this literature has produced dehls.reMost
strikingly, “Intergovernmentalism,” as a body of causal propositions purpodieggiain the
impact of the Court on European integration and governance, has failed every seriogslempi
test (see also Section 4.2). | have yet to find a single excéptiapproaches possessing
affinities with Neo-functionalism, as modified in the 1990s, have thrived. In my \heswesult
flows from a kind of meta-theoretical congruence. Haas (e.g., 1961), a pioneer of
“Institutionalist” analysis, combined materials from (what we would noVy ‘Gakional choice”
and “sociological-constructivist” perspectives, which allowed him to idengifiao generic
dynamics of how new systems of governance institutionalize as rule systdémase dynamics
turn out to be basic to all sophisticated accounts of how courts succeed in becoming important
political actors’®

4. The judicialization of the policy process

This section evaluates scholarship that has contributed to our understanding of
judicialized governance in the EU. All important research on judicialized gowana any
polity, addresses four basic questions. First, who activates the legal,systefor what
purposes? Second, what interests or values are judges pursuing when they adjsgidats?
Third, what lawmaking techniques do judges use to influence subsequent pattergatiijti
and the future decision-making of non-judicial actors in the policy process dt/tlee&? And,

% Carruba, Gabel and Hankla (2008) claim that #msion-making of the European Court of JusticeXB@s
been systematically constrained by the threat efride on the part of Member States, acting callett, and the
threat of non-compliance on the part of any sifdéanber State government. They further purportaeetfound
strong evidence in favor of Intergovernmentalisipons. In an analysis of the authors’ own datajertaken in
preparation of thitiving Review Stone Sweet and Brunell (2010) demonstrate kieagvidence strongly refutes
each of Carrubba, Gabel, and Hankla’s claims. tkate that the authors seriously misrepresent ihawetgal
system operates, and the state of knowledge ifiglae
% | am not claiming that all important scholarstie field embrace a variant of Neo-functionalismiteA(2009:
ch.1), for example, denies that she is a Neo-fanatist, claiming that the theory was falsifiedle 1970s. Since
she chooses not to engage the imposing literatataévived and applied the theory in the 1990s, difficult to
evaluate her theoretical position. Alter also et§ehe concept of spillover, preferring the phrésgigtuous circle,”
to describe what appear to be similar dynamicheatbre of Neo-functionalist approaches, includugley and
Mattli (1993). The “virtuous circle” is exactlyelphrase used to describe the overall judiciabnatiynamic (Stone
Sweet 1999), and certain processes of spillovéréarEU (Stone Sweet and Brunell 1998a). In anyivke
formulation and testing of specific arguments ral@vo European integration and EU governance & ahould
matter, not the presumed rivalry between two orarimms,” or labels
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fourth, how do non-judicial officials (governments, legislators, administratesppnd to

judicial lawmaking that imposes constraints on their decision-making? Thes®giean be
reformulated as a series of variables (or sub-processes) that detémmjudicialization process.
These questions can also be reformulated as a series of variables (@wcadses) that drive the
overall process. As will be shown, judicialization is a type of spillover: it pdsceely to the
extent that specific feedback loops — connecting judicial lawmaking to pobicegses and back
again — institutionalize as stable practices.

It is important to stress that there is no “best practice” method of chdréngpact of
law and courts on EU governance. Different scholars will prioritize somablesiand
processes more than others, but all successful studies of judicialization pnsigtk into how
the overall process works. Although diverse methods are used, most of these can be
characterized as variants of “process tracing” (George and Bennett 2005: Bantétt 2008:
ch. 30): dynamic case studies that are structured by explicit hypothesas.r&search is geared
toward building or refining theory, while other projects are designed to testheses, or
adjudicate between rival theories. In my view, the finest scholarship supplejuatitative
methods with quantitative analysis for testing purposes. Finally, all chsgajudicialization in
the EU makes a place for legal materials and, in particular, the Coud’taegsas an important
contingent, or mediating, variable that helps to generate outcomes. Nonethelésslsonile
variance in how scholars conceptualize and make use of these legal matesalsion 4.1, |
discuss how some selected scholars have addressed the questions just listed, aryd how the
understand the ways in which these variables and processes interact with onetapotukice
meaningful judicialization. Section 4.2 assesses this research from the point of view
integration theory, and hypothesis testing. Section 4.3 is devoted to issues desdurihgrof
research.

4.1 Mechanisms and processes

Research on judicialization typically blends rational choice and sociological-
constructivist approaches to institutional change. On the one hand, the analygiwaltest
what rationalists call “micro-foundations”: those interest-based, l@jiastion assumed to
motivate the relevant actors. On the other hand, she will consider the extent toaghich |
norms and argumentation impact upon actors’ decision-making. Where there alipation,
there will also be top-down, “macro-foundations” of behavior to be assessed. Ongoing
judicialization connects agency, normative reasoning, argumentation, andzatioialinon-
judicial actors participate in the construction of judicial authority, but thewlao affected by
judicial authority, as it evolves, in complex and multi-dimensional ways. Mostatscof
judicialization show (a) how self-interested behavior leads to normative innovationgh
litigation and judicial lawmaking, but also (b) how changes in rule systdetd Hie strategies
and interests of those who litigate and make policy (feedback).

We now turn to the first basic question: why do actors, public and private, litigate EU
law? The analyst of a specific case has reason to focus on the actions af ppepie. The
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tenacity of the labor lawyer, Elaine Vogel-Polsky, for example, is driacthe process through
which the ECJ recognized the direct effect of Article 157 TFEU (ex-Ariidle TEC), in

Defrenne 11(1976)?’ which proclaims “equal pay for equal work” between the sexes (Cichowski
2004; Mazey 1988). But the story does not stop there. The Court’s ruling generatety a ste
stream of cases which, as Cichowski (2007; see also Hoskyns 1996) shows, cdtalyzed t
development of a European social movement for women'’s rights. Once institugdresdia
significant NGO presence in Brussels, the movement helped workers and trade utiens, at
national level, generate new litigation (spillover). Feedback loops subksesdustain the
judicialization process.

There are three basic motivations behind litigation that matters most teoth&an of
EU law. First, in the negative integration area, transnational actors litngéte hopes of
removing national barriers to their activities. As discussed, transnationai@wial activity,
litigating free movement of goods provisions in the national courts, the Couigjsrjudence,
and the evolution of the EU’s market rules became connected to one another, through well-
defined and understood feedback loops (Section 3.1). Second, individuals and groups not
directly engaged in cross-border exchange (e.g., those seeking to enhanoéswigits)
activate the courts in order to change national rules and practices in their filvoeference to
EU law. It is one of the basic driving forces of legal integration that thoseosban domestic
politics have sought to Europeanize policy, to change national rules and practicesfavdine
through court actions. Litigating EU law in national courts does not guarameess. Indeed,
the best empirical research has consistently shown that how state stractusesial interests
are organized, and the resources potential litigants command, can be crucial tes{fdten
and Vargas 2000; Cichowski 2007; Conant 2002; Panke 2009; Slepcevic 2009). Third, EU
organs seeking to promote integration, like the Commission and the Parliament maythern t
ECJ (under Article 263) to undermine Member State claims of national regudatoryomy, or
the Council of Minister’s control of the policy process. And the reverse is true esmsavh
Member State or the Council of Ministers brings a suit to preserve nationajgees. The
analyst then examines a specific line of cases to see how the ECJ respdhded efforts, with
what impact on EU policymaking and subsequent litigation activity (Jupille 2004pWicC
2003; discussed in Section 4.2). Kelemen’s (2006; 2010) project comprises the most important
research in this area (see Section 3).

A second set of issues concerns the motivations of the courts. Here | will focasmonly
the ECJ (section 5 discusses the national courts). The analyst stateg)ersleegpectation,
what values or corporate interests the ECJ is expected to pursue. There isrtadhy, b
consensus on the following three assumptions about the Court. First, the ECJ wilposeits
to promote integration (values that inhere in the treaties). Second, the Courtritasesh in
maximizing the coherence of its case law, not least, to build the politicagy for its
lawmaking role. Third, the Court worries about the compliance of national judgesgahs,
and the Member States with its decisions, and will develop techniques to enhancarmanpl

%" Defrenne 1] ECJ 43/75 [1976] ECR 455.
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The most sophisticated empirical research on the Court has shown these assuonpé&ons
generally warranted. To the extent that the Court actually behaves ioflitjeise expectations,
of course, judicialization is likely to proceed.

Typically, once motivations like these are stipulated, the analyst proceedsvtoutr
their theoretical consequences, or to test their empirical validity. Ssiempgons operate, in
effect, as a short cut to other stages of the process. Unfortunately, tn@seislarly literature
of note that directly examined the attitudes and preferences of judges and fatbes thfat have
served on the Court. Remarkably, one also finds no serious research on the judicial appointme
process, or on the backgrounds of judges. Inattention probably is due to the fact that the ECJ
does not publish its votes, and does not allow for dissenting opinions, thus making it virtually
impossible to assess the influence of appointments on outcomes. One way to proceed, despit
this limitation, would be to develop a testable politico-strategic theory af iieigrpretation and
precedent formation. Innovative legal scholarship on the politics of the Courtjsétiee
strategies exists (Bengoetzea 1993, 2003; Della Cananea 2003; ltzcovich 2009; Wiklund 1997,
ed., 2003), but few social scientists engage this work. Stone Sweet (2004) developed a theor
that conceptualizes precedents as “argumentation frameworks” which thasGaxpected to
build for several overlapping purposes: to reduce the “noise” of chaotic environtodmatp
lawyers build litigation markets, to enhance compliance, and to socializeidiora] officials
into a politics that precedent-based discourse creates, thus legitinhzi@gurt's own
lawmaking capacities. McCown and Stone Sweet then compiled a comprehendiasalata
the ECJ’s citation practices, which they used to test hypotheses about how aatjoment
frameworks have evolved, with what effects on EU governance (McCown 2004;Stogte Swe
2004).

Arguably, the most important research directly assessing the stratege ofthe
Court’s jurisprudence is Maduro’s (1998Ye, the Court: The European Court of Justice and the
European Economic Constitutiolmong other things, Maduro examined every case decided
after the Court’s famouSassis de Dijomuling, wherein the ECJ balanced trading rights under
Article 34 TFEU (ex-Article 28 TEC) against derogations allowed to MemtagesSunder
Article 36 TFEU (ex-Article 30 TEC) and the Court’s case law (Maduro 19988).2 He found
that the judges engage, systematically, in what he called “majanitactivism.” Maduro found
no exception to the following rule: when the national measure under review is méeg tirdn
like, those equivalent measures in place in a majority of Member States, theikg€3Jitsdown
as a violation of Article 34. (In the early 1980s, the Court began to ask the Commission to
provide such information on a regular basis.) The Court typically upholds national eseasur
situations in which no dominant type of regulation exists, although there are important
exceptions. Through majoritarian activism, the Court was able to pursue a fjudicia
harmonization” process, which steadily put pressure on the EU organs to edeegihe EU
level (Empel 1992; Berlin 1992). The Court would have little to fear in the way of reprisals
since it was, in effect, acting in the interest of a majority of the MentagzsS
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The third question relates to the capacity of the Court, through its rulings, tthalter
underlying “rules of the game” that govern policymaking in any gived f{igection 1.2). We
have already discussed this point with reference to constitutionalizagono{s2.3); and a host
of scholars, not primarily interested in law and courts, have indentified metisaniis
institutional change that rely on litigation and judicial lawmaking (Hér&@91, 2007; Pierson
1998; Sandholtz 1996). Three types of decisions virtually always provoke expansive
judicialization in that they create situations in which the EU legislativeeb@de virtually
required to adapt to the Court’s case law. First, when the Court chooses to applyalreat
policy areas that were formerly assumed to be in the domain of national, not Sapednat
governance, it empowers the Commission and the courts, while undermining the aathority
national officials. Important examples include the ECJ’s decisions to suigadbinains of
telecommunications (Sandholtz 1998; Schmidt 1998; Thatcher 2004) and air transpeityf{O’'R
and Stone Sweet 1998) to EU competition rules (under which the Commission is a Trustee of the
Treaty in the terms of section 2). Second, the ECJ may interpret EU statiitesrtain
provisions express values of a higher, “constitutional” status. In doing so, the Cvest @at
substantive legal positions, or guiding principles for lawmaking, that lie outsdeG
legislator’s direct control. A third robust form of judicialization is trigggewhen the Court
holds that specific policy dispositions are required by Treaty law. Thetseidees typically
lead to the “constitutionalization” of policy (e.g., Stone Sweet 2004: ch.4; see aigerl2007;
Kohler-Koch and Rittberger 2006; Rittberger and Schimmelfennig, eds., 2006). The cg/nami
of “majoritarian activism” identified by Maduro are often present in eachesfet three
situations, while the Court’s Trustee status makes these types of detssidng — difficult to
reverse — except through subsequent rounds of adjudication.

The sex equality domain provides a well-documented illustration (Cichowski 20i34; EI
1998; Kenney 1996). Most spectacularly, the ECJ enacted, through interpreting Artickel 157 a
the 1976 Equal Treatment Directive, the core of several proposed directives égrganoy and
occupational pensions) that had stalled in the Council of Ministers under the vetoascef Fra
and the UK. In Curtin’s (1990) telling phrase, the Court had “scalped the legisletather
areas (e.g., burden of proof and indirect discrimination), ECJ rulings all butee djoe
production of new directives by the EU’s legislative organs, empowering the Ssimmin the
process. In this domain, at least, constitutional rulemaking fundamentaigdahe
intergovernmental modes of governance in place.

The fourth stage of the process, which focuses attention on the impact of the Ceart’s ca
law on subsequent policymaking, has already been sufficiently covered (@sespdr
feedback). Rather than rehearse the findings of (literally) hundreds oftlepeajects, a few
summary points deserve emphasis. A judicialized policy process is one thatléaleeis the
light of the Court’s case law and in the shadow of future litigation. Judicializigtan
empirically observable outcome, indeed, it is registerdgwhen the EU’s legislative organs, or
the Member States in treaty revision processes, take decisions that, inreffechenthe
Court’s case law (adapting their own lawmaking to that of the Court’s). i@éfimay also seek
to block or limit the effects of the Court’s jurisprudence, of course. But thestsefit be
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countered by actors who wish to expand the Court’s influéAoese politics — “dialogues”
between judges and legislators — are at the com# sfudies of judicialization. Further, the
extent of the judicialization of EU governance varies, across policy ardasceoss time, which
raises formidable problems of measurement and assessment. Two analystsgobsactly
the same politics and outcomes, might come to a very different evaluationGiurtés impact.
One analyst might consider to be significamérypolicy outcome that can be shown to be the
result of the Court’s participation in the policy process (this is my view). Andteersing on
how actors within the legislative process worked to dilute the Court’s influendet rejgct the
characterization that the process was “judicialized” at all, sincepttigi¢al” actors organized
resistance. In either case, legislative resistance to judiciaéimdé should be the expected state
of affairs, not the exception. That is, judicialization is an inherently poljicaless, and thus
never frictionless. To make matters even more complex, the influence of jypigedy
accrues over time. The analyst measuring judicialization through observatioa pblicy
episode will always miss these dynamics.

In any event, the more judicialized any policy domain, the more we can elxgect t
individuals, firms, interest groups, national judges, and EU organs, such as the Slommis
(Kelemen 2006; Borzel 2003; Schmidt 2000, 2010) or the Parliament (Dehousse 1998: ch. 4;
McCown 2003), will supervise closely the policy process, and to leverage the Court’s
jurisprudence for their own purposes. The Member States, and the EU’s legigéins, can
expect litigation if they choose to ignore rulings that are pertinent toléhnamaking, or to limit
the scope of such rulings too much. It bears repeating (Sections 1.3 and 2), in ttjgmaga
neither the Member States nor the EU’s organs can block litigation under Article 258, 263, or
267, and they have limited means of reversing the rulings that are produced.

4.2 Theoretical issues and controversies

Research on judicialization is directly implicated in scholarly debates di®nature of
the integration process and the evolution of EU governance. The most systematidsaitglies
invalidated those theories that support some version of the claim that the EU’sairgasjike
the Court and the Commission, do not produce “unintended consequences” from the perspective
of those who designed and maintain the system: the Governments of the Memier/Staiag
the better-known examples are the theories of Tsebelis and Garrett (2001)ranvddik (1998:
482-90), the latter going so far as to claim that supranational organizationseivavgenerated
outcomes that “alter the terms under which governments negotiate new hargaiisinvoke
logics of delegation, but they incorrectly model supranational authority in thén&tdply
missing the dynamics of Trusteeship. Instead, the EU’s organizatiocgrexeptualized as
relatively simple agents of Member States, at any (and every) pointan S&cond, neither
theory makes room for a class of important outcomes that turns out to at the heart of
judicialization and spillover in the EU, namely, that the “rules of the gamegrging EU
politics are routinely altered by play within those same rules (e.qg., thjodighal lawmaking).
Both treat such outcomes — which are routinely generated by the legah syatetheoretical
impossibilities. In any case, | am unaware of any important empiesaarch on the EU’s legal
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system that has found support for hypotheses derived from Tsebelis and Gdritiravcsik.
These theories have also been the subject of critique that focuses on theilctonsts theory,
from within the “rationalist” paradigm (Farrell and Héritier 2003; Poll20R3). It is important
to stress that this debate is not a meta-theoretical one (i.e., between imsuratesparadigms);
rather it concerns how causal propositions are to be derived from theoreticapisas about
the nature of supranational authority.

The adjudication of “legal basis” disputes under Article 263 would comprise a liasft tes
the claims of Tsebelis-Garrett and Moravcsik, since such disputes autbelgitdetermine the
content of the “rules of the game” governing the production of EU law. If the Govesyment
acting in the Council of Minister&il to maintain intergovernmental modes of governance (e.qg.,
unanimity voting) in those areas in which they prefer such modegaianal limit the extension
of supranational modes of governance (e.g., majoritarian voting) to those domalmehrthey
prefer supranationalism, then these theories are invalidated. The juditiesmdlsuch
disputes have, in fact, been the subject of high-quality, systematic reséapile (2000, 2004),
examining every legal basis dispute brought to the Court after the Single &w&ideimto force
(July 1987), found no support for Tsebelis-Garrett, in particular. Instead, hisesmalthe data
“strongly disconfirm” them (2000: 14): the Court “appears dedicated throughout the pethed t
extension of ‘integration,” defined as majoritarian decisionmaking in the dpandithe
attendant increase in legislative output.” Margaret McCown (2004) who also ahalyizemes
in every legal basis dispute, confirmed Jupille’s findings. In addition, she fountd¢haourt,
in the course of adjudicating these disputes, had produced an intricate, precedent-basad doc
framework to which Governments gradually adapted. In her related stwhabhappens when
the European Parliament “litigates for constitutional change,” McCowdB{2hows that
Member States Governments, on their own and through the Council of Ministers, were not able
to block the production of a “highly politicized” and “pro-integrative” jurisprudenceltaat
reconfigured the legislative process in ways that have undermined intergeméahoontrol.

The more EU governance is judicialized, the more the legal system will groduc
“rules of the game” that will be institutionalized as governance arrangemamnelated issue
concerns the nature of the “spillover” process. | have noted that the theodycadljzation and
Neo-functionalist theory intersect at certain crucial points. For prpsepbses, what is
important is that both theories conceptualize a dynamic process (judicalizzgional
integration) that is propelled forward only to the extent that certain meclsaafsm
institutionalization — feedback effects — operate in particular ways. Gogatams actors, and
intergovernmental modes of governance, are conceived as crucial at key mloméegd, in
my view, spillover can be said to ocaunly when Member State Governments formally agree to
new extensions of supranational authority that can be shown to have alreadgdethienggh
the prior exercise of supranational authority. It occurs only to the extedmalber State
Governments explicitly ratify, or otherwise adapt to, the Court’s jurispredelmcthis basic
sense, judicialization registers spillover. A large body of empirisalareh takes up this point
explicitly (e.g., Dehousse 1998, Sandholtz 1998, O'Reilly and Stone Sweet 1998,Sbragia 1998),
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tracing the process through which Governments came to accept constitutioregisladive
outcomes that they had rejected prior to important ECJ rulings.

The social science reviewed in this article has conclusively demoudstinatgudicialized
governance is an institutional fact of EU politics. We also know a great deal abodtehow t
judicialization process works and, theoretically, how the process might be blocketthe®ut
has been little or no research on the extent to which the depth and pace of judicializegson var
across EU policy domains. In some domains, there was little evidence of jadicalifor
many decades, road transport being an example, not least because the ECJ @lv¢ not m
aggressively to break down national control of trucking. Other areas, too, have moved more
slowly than a modern Neo-functionalist might expect, as would be the casedoinfréz
provide services (see Schmidt 2009). The study of negative cases, and compabie @
mixture of positive and negative cases, would help us to refine the theory in the corftext of t
EU. A related issue concerns how we assess the impact of legal outcomes alethlity.
Cichowski (2007) has shown that, in the domains of environmental protection and sex
discrimination, litigating EU law and the development of social movements evioltandem.

Yet “mainstreaming gender” (Pollack and Hafner-Burton 2000; Hafner-Burtonaladi®

2009; Mazey 1988), or the “greening” of Europe (Kelemen 2001; Slepcevic 2009; Temmink
2000), may be stifled, not least since countervailing values and interestscaoa #he political
agenda. The Court can work to influence agenda and decision-making, but it does not control
them.

4.3 Future research

There is a great deal of research to be done on all stages of the judicializatesspr
With respect to litigation in the national courts, there is not a single seriaies #irat surveys
(let alone evaluates the importance of) national standing rules, though cowepanatiysis of
the evolution of national rules governing class action suits, which are gsaltheiblizing, has
recently appeared (Hodges 2008). By definition, these rules are criticabtmoheng who has
access to the courts (see Slepcevic 2009). Surprisingly, there also ex@tahscgence on the
legal service® of the European Commission, Parliament, or Council of Ministers, although
lawyers in these bureaus help to determine how the EU’s legislative oegposd to the ECJ’s
rulings, or of advocates for Member State Governments, who participategndidservations.
Our knowledge of the reciprocal impact of large law firms and legal iritegra also virtually
non-existent, though Wigger’s recent work on the evolution of the competition law bar is a
notable exception (Wigger 2008; Wigger and Noélke 2007). Kelemen (2006; also Kelemen and
Sibbitt 2004) has claimed that adversarial legalism has come to Europe partlysast of the
“Americanization” of the law firm, an issue that deserves much more eal@ttention. As far
as | am aware, there has been no systematic data collection relevantiawHoms have
adapted to European market and legal integration. Finally, given the CourtaitetdarEU
governance, it must be that Member State Governments have become more vigilanteowar

% There has recently emerged a potentially impottrature on the background, activity, and impafgpro-
integration legal elites on the development EU tart®onalism (Vauchez 2008a, 2008b; Cohen 2000820
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the question of whom they appoint to the Court. Yet no one has examined this question with any
seriousness.

5. Monitoring and enforcing Member State compliance with EU law

This section focuses on the legal system’s capacity to monitor and enfardeelM8tate
compliance with EU law. Article 258 exposes national officials and nationabl#ve
supervision of the ECJ, in the form of infringement proceedings brought by the Gaammis
against the Member States. With the consolidation of supremacy, dirett stz liability,
and related constitutional doctrines, Article 267 evolved as a separate §ystnforcing
compliance. The mechanism is activated by national judges, usually at tkedfgirevate
litigants who are seeking to vindicate rights or entittements under EUBath procedures open
a window onto national law and practices, through which the ECJ may reach to develap its cas
law and expand the scope of judicial review. It should be obvious that the more effective the
courts are at performing their monitoring and enforcement functions, the ikedyaley are to
become, in Panke’s (2007) apt phrase, “agents of Europeanization.” Yet, as withipadiicn
processes more generally, the ECJ must rely on the self-interest chctibrsr, such as the
Commission, private litigants, and national judges, to generate caseload anditissupe
compliance (Conant 2002).

5.1 The ECJ and the national courts (Article 267 TFEU)

The big bang of European legal integration is the Court’s pronouncement of supremacy
and direct effect in the 1960s. Legal integration steadily proceeded theraa#tach of the
high courts in the EU gradually accepted supremacy and its consequences, alftsditavmnt
doctrinal terms (Slaughter, Stone Sweet, and Weiler, eds., 1998). At the santbdime
constitutionalization process has been full of friction, not least because trdECdot sit as a
Supreme Court at the apex of a unified system. Systemic coherence and aHssthave
depended on how the ECJ and the national courts have negotiated their relationship with one
another. Some of the most important achievements of legal integration — such agréesw®
construction of a charter of rights for the EU — are rooted in deep, as yet vededottrinal
conflicts between the ECJ and national courts. This “jurisprudence of constitubafiatt
(Kumm 2005) is ongoing, indeed, it seems to have no endpoint.

Simplifying a sophisticated, often technical, debate, scholars have soughtaio é&xqbh
inter-judicial cooperation and conflict. The puzzle — why cooperation? — receiveththearly
attention. In most national jurisdictions, supremacy would require judges to abandon cert
deeply-entrenched, constitutive principles, such as the prohibition against juslical of
legislation; and direct effect would mean setting aside traditional golesrning standing and
remedies, and to evolve new ones. Because embracing these doctrines wddidyerfitzant,
structural adaptation on the part of national judiciaries, inter-judicial caopeuld not be
presumed to follow automatically from the ECJ’s doctrines.
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Weiler’s solution to the puzzle — the “judicial empowerment” thesis — remaingsidotni
Weiler (1991, 1994) argued that (a) the ECJ’s constitutional jurisprudence and (bktitevénc
structures in place for most national judges pushed in the same pro-integrattiemir Most
important, national judges could acquire, many for the first time, the power to cbettegality
of state acts previously beyond their reach, such as statutes. Article 267 degiinhyzed
what would become a complicit relationship between the ECJ and the national caists, it
afforded both judicial levels a good deal of protection from potential polititalifa The
European Court responds to preliminary questions, as the Treaty requires, but tiee& 63t
apply EC law within the national legal order; the national courts provide the ECJaséload,
but only implement the Court's preliminary rulings, as the Treaty requires, atrargical
moments, each court can claim to be responding to the requirements of the law,ceamndahds
of the other court, thereby obscuring their own political role and empowermeng. n@manal
judges (especially lower court judges) understood that they were advantageddpapiag in
the construction of EC law, the delicate mixture of the active and the passiveriavhisgal
system flowed naturally, gluing the two levels together. Burley and NB®%93) extended the
argument and added empirical content.

While agreeing that some (but not all) national courts could empower themselves b
partnering with the ECJ, Stone Sweet and Brunell (1998b) proposed a more mundane
explanation: judges who handle relatively more litigation in which EC law tierrabwill be
more active consumers of EC law, and more active producers of preliminagsriahan judges
who are asked to resolve such disputes less frequently. This formulation asgatmasdnal
judges seek to maximize their own efficiency, within the protective sluélfeticle 267, and in
partnership with the ECJ. As the percentage of cases involving EC law risesudid |
incentives to master the tools that are most appropriate for the job, and those tobksemave
supplied by the ECJ. Judges that need these tools less will be slower ortroent tee master
them, and have less reason to be concerned with the overall effectiveness of EGdaw. T
approach helps us to explain some of the temporal variation we find across Meaneershd
within autonomous court systems within States. It has been well documented, foregxhaatpl
across the EC private law jurisdictions typically accepted supremacyguiciey and with
fewer reservations than did, say, administrative law courts, and they produceatdar
references; further, constitutional courts actively resisted, pushing back®r, Stone Sweet,
and Weiler, eds., 1998. As integration proceeded, as the scope of EC law gradualiigéxpa
into more areas, so did the willingness of national judges to make use of it.

Those who focused on inter-judicial cooperation took inter-judicial friction fortgdaas
theexpectedtate of affairs. The trick, then, was to explain why the legal system had
nonetheless taken off. It was obvious that legal integration was largely aeternyi how such
tensions had, or had not been, resolved. It was also clear to all scholars in theffidld t
interests of any national judge could also cut in non-integrative ways. Thejudici
empowerment thesis could not be expected to apply to at least three situatisinsiatiamal
constitutional courts would not be empowered by helping the ECJ build a “constitutidhalize
legal order, and they would have good reasons to resist developments that might subsume the
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national order, or weaken national rights protection. Second, to the extent that'the ECJ
evolving jurisprudence would undermine a national court’s own case law, autonomy, or close
relations with other national governmental bodies, judges might at times d¢bagsere, or

limit the application of, the Court’s rulings. Further, the development of EU mvidwin

effect, expand the “menu of policy choic&s4vailable to litigants and judges, and judges might
exploit this development creatively; the judges might be empowered, but thdynobv@lways

be expected to use their powers in pro-integrative directions. Because \Weiurkey-Mattli
were interested in explaining legal integration, they did not emphasize ltegsateves, but

they were aware of them.

The first relatively systematic, comparative study of these polfttes,European Court
and the National CourtéSlaughter, Stone Sweet, and Weiler, eds., 1998), focused on inter-
judicial dialogue (primarily in the form doctrinal cooperation and conflie@ anedium of legal
integration. The most important research in this vein is Alter’s (2BStHblishing the
Supremacy of European Lavhlter gives a convincing, if eclectic, mix of responses to the key
guestions, why national courts accepted supremacy, and why national Goveruaptes to
legal integration. Most important, she traces in impressive detail how French ananGer
judges, sitting on different courts, reacted to the ECJ’s supremacy moves, fpdyattgntion to
the subtleties of both cooperation and conflict as legal integration progressed. Thiedvaok s
that there are multiple, continuously evolving, factors that shape how national ggse to
use or ignore EC law (see also Chalmers 2000 for analysis of the UK). It isinaferthat
comparable research has not been undertaken on all national systems, althoeglo& zapers
on the courts of new members is beginning to appear (Bobek 2008a; Lazowski ed., 2009).

The other indispensable book in this area, Conant’s (2032ice Containednakes
some of these same points, while expanding the scope of the analysis to include haanall nat
officials respond to the ECJ’s lawmaking in three domains: telecommunicaiiioimanaport,
and electricity. Conant demonstrates just how difficult it is for ECJ rulireggen those that had
been successful in meaningfully judicializing governance at the EU levelaitdrgction in
national systems. The support of interlocutors will always be crucialqseit The Court’s
allies must compete for influence with those seeking to maintastahes quoand, as she
shows, the political and structural forces favoring inertia often prevail. i8 legson of
Conant’s book (and of research on judicialization more generally) bears repdsiGgurt’s
case law may change legal norms, policy frames, and incentive structureefer@at its
jurisprudence iseverself-implementing at the national level.

5.1.1 The Article 267 system: compliance and enforcement issues

% In most EU systems today (documented in Keller 8irmhe Sweet, eds., 2008), the provisions of threfiaan
Convention on Human Rights are also directly effecand take precedent over statutes and EU laws,Tthe
menu of options available to national judges ifpdiss involving EU law is even more cornucopiamttiascribed
here.
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Some social scientists address the topic of how constitutionalization hasdgacee
whereas others explore the politics of national compliance with the ECaigs;ulaking the
Article 267 system as given. Both kinds of projects involve qualitative, empesadrch that
combines legal-doctrinal analysis and case studies of (often messy)ljpdiities. There is
broad, scholarly consensus on the view that the ECJ and the national courts are atrtmeyi
who interact with one another in complex, multi-dimensional ways, within litic
environments that will often be hostile to judicial lawmaking. The ECJ’s outpsitcase law
and rulemaking — is only one of the factors that matters. The best empirical watkdwen that
the effectiveness, or influence, of EC law on national law and politics vadet/ywas a
function of myriad factors operating with different effects, at differerdgdand times. When
observed in this way, the Europeanization of national law and courts will always look
“patchwork” and "fragmented,” not least because quasi-federal governantbenisConant’s
(2002) terms, “negotiated” between judges, organized interests, and electetsoffibese
same points apply to the implementation of federal law in other federal pditdsas Canada
and the United States. Comparing the politics of supremacy in her@oogtituting Federal
SovereigntyGoldstein (2001) found that national judges in Europe accommodated the
supremacy of EC law (in the absence of a supremacy clause) fastertatesgvitonflict than
State judges accepted federal supremacy in the United States system.

In any event, there is no denying that the effectiveness of the decedtssistem of
monitoring and enforcement of EU law, under Article 267, has been steadily upgrazethsi
big bang of the 1960s (Appendix 1). A Member State Government that fails, willfudly o
omission, to make available to individuals rights under the treaties, or that faitgpeslpr
transpose directives into national law, invites litigation in the national cowrtthel, national
judges today possess all of the authority necessary to provide effectiveagiiixaligan 2004,
Ward 2000), alone and in conjunction with the ECJ.

By any measure, the constitutionalization of the treaty system — the thoasgh
which national judiciaries came to accept the ECJ’s doctrines of diredi, stipcemacy, the
principle of state liability, and so on — provides the most profound, and best understood, example
of the Europeanization of state structures that we have in EU studies. The padimesly r
enhanced judicial authority within national systems, positioning national judgesoiméec
important policymakers at both the EU and national levels. It has mainly been through
interactions under Article 267 that EU governance has been judicializedb(S€gtand
constitutionalization created the conditions for the kind of research on the impact afittseon
national law and policy that has been undertaken by social scientists. Thesessut@mnot
pre-ordained by the Treaty, or by decisions taken by the Member Statespmprise, instead,
a prime example of the kind of “unintended consequences” that Tsebelis and Gagextand
Moravcsik (1998 portray as impossible (Section 4.3).

30 Moravcsik (1995) admitted that his version of tg@vernmentalism could not explain constitutioretiian or its
effects downstream. He then treats the Court,titatisnalization, and the legal system as anorsali&t somehow
do not weaken his theory.
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There has been virtually no quantitative research in the area of nationalarrepliith
ECJ rulings, with the exception of Nyikos’ (2003; 2006) seminal work on inter-judicialgtiel
within the Article 267 procedure. Nyikos (2003) analyzed all references mlégal domains —
free movement of goods, free movement of workers, and sex discrimination — aaldeic
various effects on latter stages of the process. She found that national judgely Irguakr(in
38% of cases) to the ECJ the answer they hope to obtain; such signaling has riterepaed
is highest among judges who use the procedure repeatedly. The ECJ sometifines i(@te
33% of cases) the issue, through restating the referring judge’s questiomajoriy of
instances in which national judges signal the desired response, the ECJ provitjasois also
examined judicial compliance with the ECJ’s preliminary rulings. Striiirgile found overall
compliance to be nearly perfect. In less than 3% of cases did the nationahyeadi(to evade
a preliminary ruling through resending the reference differently phraséu), mfuse to apply
the ruling (only 2 cases).

Although we have comprehensive data on Article 267 reference activityo(s@cti.2),
and these data have organized a great deal of qualitative research, no onedtad coll
systematic data on the litigation of EU law in the national courts. Schdtarave looked at
samples of such litigation have found that, in the vast majority of such cases,dJodygsssend
references (Conant 2002: 81-83, 209-10). Because of the paucity of data, some crumakques
are impossible to answer with any certainty, including whether natiorggguate faithfully
applying EU law and the ECJ'’s jurisprudence, when they resolveioabesabsence of a
reference Stone Sweet (2004: ch. 3) examined every national decision reported by courts in
three Member States (France, Netherlands, UK), in order to determine whéibealnadges
were applying the framework the ECJ developed ibitssonville(1974¥* andCassis de Dijon
(1979¥° rulings, before the Court changed that framework iKétsk(1993) ruling. Most
judges did not, a fact that the Court would have noticed. To take another example, the ECJ
introduced into EU law the concept of indirect sex discrimination in 18&1k{n3,* which was
previously unknown in Europe outside the UK. A decade later, Vegter and Prechal (1992)
surveyed how national judges applied the Court’s step-by-step framewodjudicating
indirect discrimination cases. They found, as one would expect, significantoragatoss
court systems. Only in Germany, Ireland, the Netherlands, and the UK did jugtieslgx
make use of each step of the framework, though how they did differed in ways thatovesul
outcomes significantly. In the majority of Member States, fewer than sisiaexin the area
had been reported in ten years, suggesting that the Court’s case law took sotmeakadold
among national lawyers and judges. Though studies like these are suggestied the fi
desperately needs more systematic data collection and empiricatheseavhat national
judges do when EU law is pleaded in cases before them.

There is gradually emerging an impressive body of knowledge on the judiciatgofiti
non-compliance with EU law at the national level. In their research, Borzel (200Banke

31 Dassonville ECJ 8/74 [1974] ECR 837.
32 Cassis de DijonECJ 120/78 [1979] ECR 649.
33 Jenking ECJ 96/80 [1981] ECR 911.
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(2007, 2009) focus on the deep, structural problems of compliance that can result when new EU
directives “fit” poorly with existing national law and practices. Such 8doa pose challenges
for national officials, not least, because compliance will require overcomstgdviterests that
favor the status quo, including the attachment of State officials to establishes pinenec
legitimate, ways of doing things. Panke’s (2009) study of how Germany and taddgied to
EU initiatives in the fields of social policy and taxation is exemplary idasgn and method.
The research is an important contribution to the literature on the Europeanization, and
judicialization, of national governance. Panke argues that the impact of H©3 an the
relative power and influence of domestic actors varies across States @xlpadicy domains,
partly as a function of the “fit” variable, that is, how much adaptation is negdesa
compliance to be achieved. She finds that, even in these politically “sensigas’ ahere
“sovereignty concerns” might be considered to be a barrier, compliance vasadlyeachieved,
but through different mechanisms. In domains in which relatively less adaptasorquired,
“shaming” and the threat of further legal action are often enough. Where there fis, @oat
where these first-order means have failed, actors pushing for compliast&eframe” the
issues, and re-engage national officials, in a new political effort to achieivgobals. Although
she does not cite Conant (2002), Panke’s findings deserve to be considered alongsmié.that

In a comparable study of notéSlepcevic (2009) presents a theory of enforcement of EU
law in the national courts, which he then applies to explain variation in the impleioreofahe
Natura 2000 Directives in three Member States: France, Germany and hiee aets.
Slepcevic argues that for public interest litigation in the national courteteesd, four
conditions must be met. Litigators must be well organized and resourced; they neust hav
standing and access to the courts; they have to persuade judges to faithfpligtiated apply
EU law in conflicts with national law and practice; and non-judicial authohte to change
national law and practice when the courts tell them to do so. Each condition is a gecessar
condition, and a cumulative stage in the overall process, for effective enforceneptevie
found that legal action to enforce the Natura 2000 Directives produced “only lirffgetsen
France and Germany,” whereas it was successful in the Netherlandsteinfgpie absence of
[the Directives’] transposition into national law.”

5.2 The ECJ and infringement proceedings (Article 258 TFEU)

As mentioned above (section 2.1.1), scholars have paid much more attention to Article
267 than they have to Article 258. While the courts were actively, spectaculartyntiie
legal system under Article 267, the Commission adopted a passive posture withaégard t
authority to bring enforcement actions, sometimes to the point of legal neglfjeBeginning
in the late 1970s, hthe Commission began to use that authority more aggressively,rindie se
of its own legislative agenda, not least, to consolidate jurisprudence produced by the Court

% The articles by Panke (2009) and Slepcevic (2@8®)superb examples of a “structured-focused camgudr
(George and Bennett 2005: ch. 4) of compliancdipsliand judicialization, at the national level.
% In the 1970s, the ECJ strongly criticized the Cassinn for failing to bring Article 226 proceedings several
occasions (e.gDefrenne 1) ECJ 43/75 [1976] ECR 455).
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under Article 267 (see Alter and Meunier 1994; Stone Sweet 2004: ch. 3). After thee Aihgl
(1986), the Commission’s use of Article 258 exploded into prominence, as Boérzel (2001) and
Tallberg (2002b) have documented.

Tallberg (2002b) provides the most succinct account of Member State non-compliance
with EC law with regard to the Article 258 system. He identifies two baségories of non-
compliance: (a) failure to transpose directives properly or on time; andl{iog t® properly
apply the substantive terms of the directive once transposed. Both types of non+umergka
common, and each may generate litigation under Article 258 and 267. Tallberg thdersons
two sources of non-compliance. The first can be expressed as a hypothesigt{é2yedter
the legal and behavioral adjustment required to conform to a rule [or practicelsghedlined
... Member States [will be] to comply.” The variable is defined by the oslstiip betweefit
and thecost of adaptationthe more any new EU directive already “fits” current legal and
administrative arrangements and practices, the less costly it will beefdember State to
implement it (see also Boérzel 2000). The second variable is a Member S&gtasity” to
implement secondary legislation. The more complex and inefficient are thiatiegi
procedures for transposition, the more likely we will find non-compliance (edyetatdys in
transposition). At the application stage, the higher the “quality” of remylataff, or the less
“deficient” are administrative capacities, the less likely we aregmsn-compliance.

Because Tallberg’s theory highlights system-level variablessdsl power at the sub-
system level, and cannot explain variation across policy domains within a ¥Stabe Borzel
(e.g., 2002) and Panke (2007, 2009) have elaborated a framework that contains some of
Tallberg’s elements, but they also pay more attention to how other relagtosf(state
structures, party competition, interest group politics, and so on) vary. We should notexpect
find the same compliance dynamics across policy domains, either crossihatioimaa single
Member State, and this expectation should be built into research design. Panke (20@9) does s
admirably. Unfortunately, none of these approaches pays any sustainedrattetite role or
capacities of national courts in the overall compliance process. Talll@€20(2621) notices the
problem but notes that the absence of quantitative data makes the Article 26@prglimi
reference mechanism for ensuring compliance too difficult to measure.

5.2.1 The Article 258 system: compliance and enforcement issues

Borzel (2001) and Tallberg (2002b) have produced the most important social science on
enforcement actions, describing the Article 258 process with reference toet@mgive data,
which they present and analyze at each important stage of the proce®bitgéind that the
system works more effectively than others have claimed, or than one might feapettie point
of view of many theories of international politics. Borzel (2001) takes pains to defmink t
notion that there exists a “compliance deficit” in the EU. Analysis of trealedr the 1990-99
period shows, rather, that non-compliance has been “rather modest and ... stable ovar time,”
non-trivial finding given that “opportunities” and pressures for non-compliareelibt
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increased during this period, as the corpus of EU secondary legislation expanded under the
Single Act regime.

In a recent, yet unpublished paper, Borzel, Hofman, and Panke (2008), provide a useful
overview of how the system has worked. Of the more than 5,000 proceedings brought against
the Member States by the Commission during the 1978-99 period, most were settled before
being referred to the ECJ. The Commission ended up referring to the Court only one-third of a
cases (n=1,646), leading to a final ECJ judgment in slightly less than half (n=8@8jact that
the ECJ finds against the Member States in 95% of all cases puts strong prestfendant
States to settle (that is, to comply), in advance of a decision. In “about 10Q"tbhases
Commission was forced to bring a second action after Member States refusegowiimthe
ECJ’s ruling. Borzel, Hofman, and Panke also identify the Member States (dmedBy-12)
with the best records (Denmark, Ireland, Netherlands, Luxembourg, and the W€)| as the
worst non-compliers (Belgium, France, Greece, and Italy). In anotheraftdgeproject,

Borzel, Hofman, Panke, and Sprungk (2010) tested various alternative hypothesesilthat w
explain variation in rates of non-compliance. They found, among other resultg|dbiaely
less powerful States with high capacities (e.g., to properly transpose andtbipgirectives)
tend to “violate European law less frequently,” whereas more powerful St#tesnare
constrained capacities” have greater compliance problems. In effgstative and
administrative inefficiencies generate higher rates of non-compliaon@r(oing Tallberg
2002), while greater power translates into less sensitivity to the cosesi@haeputational, and
ideational) associated with non-compliance. Though suggestive, the findingaregd by the
fact that the analysis ignores national judges as important actors, altiheuarguments from
“capacity” and “fit” would apply as well to judges as to any other natiori@ials.

Although they do not focus on the Article 258 system, Falkner and Treib (2008) have
shown that in four Central and East European Member States, transposition rategphawved
over time, while application of EU law by regulators often lags. Among otbtr& Falkner
and Treib emphasize the fact that the courts lack resources and are overliocdeat, jadges
and lawyers are not well-enough acquainted with EU law to make up for weakimesse
administrative capacity. Research in the line of Tallberg (2002b) and ofIBdra her
collaborators, would be enormously improved if it would take into account the national courts.
Helping to close gaps in compliance is, after all, one of the major functions aialati
judiciaries.

5.3 Controversies and future research

The complexities of multi-level governance are fully revealed in asuch the impact of
the ECJ on law and politics at the national level. Some scholars have sought to tesseasd
the Court’s impact at both the supranational and national levels, but these aréytlypitad to
specific policy domains and States. Fine examples include Haverland (2003), iK€&he),
Kenney (1996), Slepcevic (2009), and a great deal of sophisticated legal schotagshijafvis
1998; Micklitz 2005; Snyder, ed., 2000; Ward 2000). Most projects relevant to this survey eithe
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prioritize explaining the evolution of judicialized governance at the EU levekgira), or the
impact of judicialized EU governance on national politics (project B).

In the jargon of the social sciences, project A and project B are defineddrgulif
dependent variables, as well as theories and methods, that organize the resgdaahind=the
judicialization of supranational governance in a particular domain makes nopelaseabout
the extent to which national officials, including judges, comply with EU law, or Imyw a
Europeanization process will proceed. Some may well disagree with this poinit (20G2),
for example, strongly criticizes scholarship in the field for having ovestae ECJ’s role and
authority, pointing to obstacles to national compliance, and low levels of Europeanizatios, a
main evidence. In my view, she is inappropriately judging one research projdust iffe
findings of another (B). Conant would be right if she could refute the following hyjsttes
more judicialized any domain of EU governance, compared to domains of EU gaeetinain
are less judicialized, the more likely it is that the importance of lavayetscourts will be
enhanced in relevanational policy processes, and the more likely it is that the ECJ’s case law
will influence the latter. The hypothesis cannot be dismissed by the typguoients marshaled
by Conant. The recent research by Kelemen (2006, 2010) underscores this pointulths a m
level mode of governance, “adversarial legalism” cannot be contained, sediednafiational
regimes, but instead gradually infects and changes how national law arsiveorkt And as
Slepcevic (2009) and Panke (2009) show, interest groups can judicialize a policg prmtes
still not get what they want.

One of the great virtues of Conant’s (2002) book is that she engages existahg soci
science theories of judicial compliance, and contributes to their refinemerdrtlitely, most
comparable research rarely does as much, nor does it relate findings on imgutiiem eumid
Europeanization, as Conant admirably does, in light of the more general literathos@topics
in the EU. Clearly, scholars working on the legal system could benefit fromiegglag most
sophisticated social science in these areas (e.g., Falkner, Treib, tHoel&008, Héritier 2001,
Featherstone and Radaelli 2003), some of which does an excellent job at incorpartatima)
courts into their analysis (Falkner and Treib 2008).

Last, although immensely important social science has been produced, our unchgystandi
of many aspects of legal integration remains piecemeal at best. Asmeenno one has
compiled a significant data set on the litigation of EU law in the nationalss@unmd thus we
have only a very incomplete understanding of the ways in which national judges mak&use o
law in performing their day-to-day tasks. A research project that fd@rsbow judges dispose
of cases in the absence of a reference, for example, could tell us a gredbdéthe extent and
scope of Europeanization when it comes to the courts. Further, the relationshimbetwee
adjudication under Article 258 and 267, which one has every reason to think would be important,
has never been the subject of serious analysis. | could go on. Without belaboring the point, the
field remains a fertile ground for new scholars and new approaches.

6. Conclusion
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Over the past twenty years, lawyers and social scientists have produogutessive
body of scholarship on the relationship between the judicial authority and governdme& . t
This literature has shown us that the impact of law and courts on European ionegrat:U
politics and policymaking, and on the operation of national systems of lawmaking andyjudgi
has been deep, pervasive, and increasing. It has also generated a richdahdebatie about
how best to explain the judicialization of the EU which, in turn, has stimulated dateticoil
guantitative analysis designed to test hypotheses, and sophisticated qualg#tivesnthat
blend perspectives of concern for judicial and political process and decisiongméakiannot
stress enough how difficult it is to produce good research on the topic coveredLlbyitigis
Review The best scholarship requires an inter-disciplinary perspective, fayiveh
comparative methods, an understanding of politics at both the EU and national levels, a
knowledge of how multiple legal systems work, language proficiency (sincenattosbal court
decisions are not translated), and more time and resources than most of us havieinghis
Reviewhas also emphasized that much important empirical work remains to be done. Looking
forward, the momentous structural changes that have taken place, from enlargement to the
Lisbon Treaty, pose new and daunting challenges for scholars.

The entry of force of the Lisbon Treaty, on December 1, 2009, has made important
changes to the EU constitutional architecture. The new Treaty furthegtbzaa the
supranational features of the system: qualified majority voting and csialeare now the
presumptively “normal” procedures for legislating, and the Parliament’eqsdvave increased
in other ways. The European Council, that most intergovernmental of institutions, & now
proper subject of EU law, rather than an external appendage to it. The MembediStats
shrink the Court’s zone of discretion: the Court’s Trustee status is fully.inftaet Member
States tinkered with the rules governing treaty revision, but the unanimitya@guit remains in
place for all important amendments. Further, they extended the Court’s “harisaliction to
matters that formerly constituted the “third pillar”; and, on the road to Lishewg,declared their
acceptance of the Court’s supremacy case law, for the firsttimiee EU’s administrative law
system also appears ripe for expansion: the new Treaty now authorigkdilegdelegation of
considerable rulemaking authority to the Commission, which will inevitablgrgém a great
deal of administrative review under Article 263.

The change with the greatest potential to shape the future evolution of the sytstem is
promulgation of the Charter of Rights. Lawyers and judges will be more coméowabiting
with a codified text than with the rights the Court incorporated into the Treaty, piredesiure
from national courts, as unwritten general principleZhey will generate more rights-oriented

% Declaration 17 — “Concerning PrimacyDeclarations Annexed to the Final Act of the Intrgrnmental
Conference which Adopted the Treaty of Liskgigned 13 December 2007, on-line attp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2(0 5:0335:0359:EN:PDKLast checked on 7 February
2010.)
370n the incorporation process and its effectsgeserally Craig and De Burca (2008: ch. 11) andohlsBustelo,
and Heenan (eds., 1999).
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litigation and preliminary references, and they will plead and decide céfegerdly. The ECJ,
for its part, will be able to find rights issues implied in most any case it looksdm. Thus,
there is every reason to expect that rights preoccupations will grachifabg ithe exercise afl

of the Court’s competences, much like it does that of other national constitutionalinourt
Europe. If so, the dynamics of adversarial legalism depicted by Kelemen (20188 wi
strengthened. The Court also now finds itself firmly locked into an inter-jludiciecture — the
triangle of national courts, the European Court of Human Rights, and the ECJ — which will
generate its own, multi-dimensional, rights politics. These politics widkftne ECJ to review
the legality of EU acts much more robustly than it has to this point in time. Natioigals,
through preliminary references that invoke the Charter, will routinely ask the @Galo so, as a
pre-condition for enforcing EU law. Further, the Lisbon Treaty commits the Etténla to the
European Convention on Human Rights (ECERWith accession, the position of the
Strasbourg Court, asde factoorgan of EU governance, will be radically enhanced, since EU
law, including the ECJ’s case law, will be exposed to the direct supervision©CtHR’'s

Court. Thus, one expects the ECJ to find itself under increasing pressure fromtbelow (
national courts) and above (the European Court of Human Rights), and these prefideses wi
it to intrude ever more deeply into EU level policymaking. More judicializationbf E
governance will therefore be the result.
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