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INTRODUCTION: THE SEPARATION OF LAW AND POLITICS

We like to imagine that law operates in a world separate and apart
from that of politics. We expect that judges will decide cases based on
the facts and existing precedents, rather than on the preferences of
those in power.! We understand that each judge may see a case dif-
ferently based on life experience, and we recognize that politics influ-
ences the selection of the judges.” But that is where the influence of
politics on judicial decision making is supposed to end.” We disdain
the notion of judges rendering decisions under the threat of political
retribution. Article III's tenure and salary guarantees for federal
judges are the constitutional embodiment of this value of judicial in-
dependence from political pressure.” When we speak of the rule of

Vanderbilt, the University of Pennsylvania, and the Legal History Colloquium at New
York University, as well as from panel discussions at one or more Law and Society, and
American Political Science Association meetings. Generous and essential support was
provided by Vanderbilt Law School, New York University Law School, and the Vander-
bilt University Research Council, and the project itself benefited—as I have said be-
fore—from my time at the Rockefeller Foundation Study Center in Bellagio.

' Don Herzog tackles what we mean by the distinction between law and politics, in
the course of which he explains the fundamental conflict between positivist and liberal
views of law. See generally DON HERZOG, HAPPY SLAVES: A CRITIQUE OF CONSENT
THEORY 11047 (1989). Herzog explains:

We could again cast the point as 2 matter of insulating law from the daily exi-

gencies of politics. Or we can think of the point in terms of selective blind-

ness. Judges should pay no attention to whether litigants are kingly or com-
mon; jurors should ignore the government’s desires in deliberating and
ruling....

Id 2t 129.

* See STEPHEN L. CARTER, THE CONFIRMATION MESS ix-xi (1994) (criticizing the
confirmation of Supreme Court Justices as overly politicized because they focus too
much on the nominee’s views on controversial legal issues); see also Elena Kagan, Con-
[firmation Messes, Old and New, 62 U. CHL L. REV.919, 930 (1995) (reviewing STEPHEN L.
CARTER, supra) (criticizing recent Supreme Court confirmations as a rubber stamp of
approval applied without ascertaining 2 nominee’s views).

* Judges® political and extrajudicial activities are limited to reduce conflict with
their judicial office and to avoid the appearance of impropriety. Sez AMERICAN BAR
ASSOCIATION, MODEL CODE OF JUDICIAL CONDUCT 5-7 (1998).

* See HERZOG, supra note 1, at 128 (“[L]egal interpretation may not be principled
if judges are haunted by the fear that they will lose their jobs if they displease the pow-
erful.”).

* See U.S. CONST. art. III, § 1 (“The Judges, both of the supreme and inferior
courts, shall hold their Offices during good Behaviour, and shall, at stated Times, re-
ceive for their services, a Compensation, which shall not be diminished during their
continuance in office.”); see also Commodity Futures Trading Comm’n v. Schor, 478
U.S. 833, 848 (1986) (finding that the purpose of judges’ tenure and salary protection
is to ensure independence of the judicial branch); Erwin Chemerinsky, Decision-Makers:
In Defense of Courts, 71 AM. BANKR. L,J. 109, 113 (1997) (“The conventional wisdom is
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law—at home and abroad—this is in large part what we mean.’
Concern about the separation of law and politics has made a bat-
tleground of 1937 In that year, while Franklin Roosevelt’s threat to
“pack” the membership of the Supreme Court was still pending, the
Court appears to have done an aboutface.” Prior to the “switch in

that Article IIT judges have the greatest independence because of the assurance of life
tenure and the protection against decreased salary.”). See generally Francis J. Larkin,
The Variousness, Virulence, and Variety of Threats to Judicial Independence, JUDGES' J., Winter
1997, at 4 (“Judicial independence [is] the ideal and lodestar that undergirds the
American judicial system . .. .").

® As Christopher Larkins explains the matter:

The courts’ enjoyment of judicial independence will be important to the

proper operation of any constitutional democracy, as it allows them to act as

an institutional mechanism to safeguard the rule of law. This is especially the

case for those countries undergoing processes of democratization, where insti-

tutionalizing respect for the rule of law is of utmost importance.
Christopher M. Larkins, Judicial Independence and Democratization: A Theoretical and Con-
ceplual Analysis, 44 AM. J. CoMP. L. 605, 625-26 (1996). We also mean that compliance
with judicial decisions will not turn on agreement or disagreement with them. SezPaul
J. Mishkin, Federal Courts as State Reformers, 35 WASH. & LEE L. REV. 949, 968-69 n.70
(1978) (“Fulfillment of the duty [of the Executive to back up judicial orders] does not
depend upon agreementwith the court orders.”).

7 Perhaps the single best exposition of the relationship among New Deal intellec-
tual thought, New Deal events, post-New Deal developments, and persistent concern
about the separation of law and politics is Michael Seidman and Mark Tushnet’s book,
Remnants of Belief. Seidman and Tushnet explain that although legal realism was a cen-
tral tool in removing judicial review as an obstacle to economic regulation, realists al-
ready experienced anxiety about the separation of law and politics. This anxiety only
increased when, in the wake of the New Deal, the Supreme Court engaged in active
Jjudicial supervision in the area of individual rights, while eschewing it with regard to
economic regulation. Because no satisfactory answer to this problem has presented
itself, anxiety persists. See LOUIS MICHAEL SEIDMAN & MARK V, TUSHNET, REMNANTS
OF BELIEF 31-39 (1996) (discussing the concern of realists over law’s slide into politics).
G. Edward White identifies the New Deal switch of the Court as the seminal point for
adopting the political “it depends on the judge” perspective. G. Edward White, The
Constitution and the New Deal 281-82 (2000) (unpublished manuscript on file with
the Universily of Pennsylvania Law Review). Thurman Arnold captured the anxiety about
the separation of law and politics present even on the eve of the Court-packing plan,
describing the central role of law as a symbol of stability: “It saves us from the mob,
and also from the dictator.” THURMAN W, ARNOLD, THE SYMBOLS OF GOVERNMENT 35
(1935) [hereinafter ARNOLD, SYMBOLS]. Then, in a prescient story, Arnold told of a
Latin American country in which a “lawless executive” ordered a court-martial of some
students implicated in a bombing. Id. at 43. The students’ attorneys challenged the
jurisdiction of the court-martial and were told to withdraw the motion: “[T]he Gov-
ernment had no objection to allowing the fullest defense,” but “consequences” to the
attorneys would follow if the motion were not abandoned. Id. Arnold observes of the
executive: “He controlled the courts, yet he could not help believing that he did not
control the law.” Id.

® See WILLIAM E. LEUCHTENBURG, THE SUPREME COURT REBORN 216 (1995) (“In
the spring of 1937, though, in the midst of the controversy over President Roosevelt’s
Court-packing message, the Court began to execute an astonishing aboutface.”). A
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time thart saved Nine,” the Court invalidated a number of New Deal
measures, one after another.” After the switch, the Court removed
itself as an obstacle to economic legislation,”" even as it gradually
found a new role scrutinizing legislative enactments that threatened
individual liberty.” Ever since the New Deal, commentators have de-
bated whether the change was a result of political pressure,” or

recent revisionist account of the New Deal argues that there was no dramatic doctrinal
shift. Rather, revisionist scholars argue, the seeming change in 1937 was the product
of gradual doctrinal changes. Moreover, early New Deal legislation was struck, accord-
ing to revisionists, because of poor draftsmanship. Sez BARRY CUSHMAN, RETHINKING
THE NEW DEAL COURT 36-39 (1998) [hereinafter CUSHMAN, RETHINKING]; Barry
Cushman, A Stream of Legal Consciousness: The Current of Commerce Decisions from Swift to
Jones & Laughlin, 61 FORDHAM L. REV. 105, 146 (1992) [hereinafter Cushman,
Stream]; Neal Devins, Government Lawyers and the New Deal, 96 COLUM. L. REV. 237, 240
& n.16 (1996) (citing other sources for this argument); sez also Barry Cushman, The
Hughes Court and Constitutional Consultation, 1998 J. SUP. CT. HiST. 79, 80 (“[I]n ways
that Roosevelt apparently did not fully appreciate . . . the court was in fact. .. seeking
to formulate solutions to the economic crisis of the 1930s.”). For a view dubitante, see
LEUCHTENBURG, supra, at 231-32 (arguing that neither the New Deal’s “draftsmanship”
nor the government’s arguments before the Court can be said to have had a dispositive
effect).

° Professor Philip Bobbitt and Roosevelt biographer Kenneth S. Davis credit Tho-
mas Reed Powell with this phrase. See PHILIP BOBBITT, CONSTITUTIONAL FATE 39
(1982); KENNETH S. DAVIS, FDR: INTO THE STORM 1987-1940, at 81 (1993). At least
three other variations exist. Joseph Alsop takes credit for the phrase “a switch in time
saves nine.” JOSEPH ALSOP & TURNER CATLEDGE, THE 168 DAYS 135 (1938) [hereinaf-
ter ALSOP & CATLEDGE, THE 168 DAYS]. Leonard Baker credits Abe Fortas with the
expression “the switch in time that serves nine.” LEONARD BAKER, BACK TO BACK: THE
DUEL BETWEEN FDR AND THE SUPREME COURT 174 (1967) (citing High Court Assailed at
Labkor Institute, N.Y. TIMES, June 15, 1937, at 19). Laurence Tribe credits Fortas with
the more familiar, “the switch in time that saved the nine.” LAURENCE H. TRIBE, GOD
SAVE THIS HONORABLE COURT 66 (1985). Professor Gerald Gunther and The Oxford
Dictionary of American Legal Quotations also quote the phrase as “[t]he switch in time
that saved the Nine.” GERALD GUNTHER, CONSTITUTIONAL LAW 478 (13th ed. 1997);
FRED R. SHAPIRO, THE OXFORD DICTIONARY OF AMERICAN LEGAL QUOTATIONS 393
(1993). Neither identifies the originator of the expression.

" See LEUCHTENBURG, supra note 8, at 215 (“The Supreme Court during these
months frequently went out of its way to frustrate the Roosevelt administration.”). See
infra Part LA for a discussion of these events.

" See LEUCHTENBURG, supra note 8, at 220 (“Beginning in 1937, the Supreme
Court upheld every New Deal statute that came before it.”); se¢ elso id. at 219 (“From
1937 on, the relationship among the branches of government shifted dramatically, as
an era of ‘judicial supremacy’ gave way to deference by the Supreme Court to Con-
gress. The New Court committed itself, at least in the realm of social welfare legisla-
tion, to the doctrine of judicial selfrestraint. ...”).

' Writing in 1941, constitutional scholar Thomas Reed Powell explained: “Qur
new Supreme Court has, however, pointed to a distinction between judicial protection
of economic interests and judicial protection of civil and political liberties.” Thomas
Reed Powell, Conscience and the Constitution, in DEMOCRACY AND NATIONAL UNITY 19
(William T. Hutchinson ed., 1941).

** An alternative account of political pressure is provided in Drew D. Hansen, The
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whether the doctrinal change was unrelated to the threat of retribu-
tion that preceded.”

Among legal academics, New Deal historiography is again the
rage*—and with good reason. New Deal commitments that have
shaped the structure of American law and politics for the last sixty
years show signs of crumbling.”” Recent federalism and economic lib-
erty decisions suggest greater supervision by the Supreme Court in ar-
eas long seen to be taboo.” Signs of this shift occur amidst renewed
concern about the legitimacy of constitutional change that the New

Sit-Down Strikes and the Switch in Time, 46 WAYNE L. REV. (forthcoming June 2000).
Hansen argues that the Court switched direction in response to the widespread sit-
down strikes in the early months of 1937.

" As David Pepper recently explained, “much has hinged on the historical debate
over the New Deal’s ‘switch’ in time,” including the “Court’s status vis-d-vis popular
politics” and “deeper questions of constitutional and democratic theory.” David A.
Pepper, Against Legalism: Rebutting an Anachronistic Account of 1937, 82 MARQ, L. REV.
63, 64 (1998); see also 2 BRUCE ACKERMAN, WE THE PEOPLE: TRANSFORMATIONS 290-92
(1998) (“For legal realists, the political character of the centrists’ ‘switch in time’ in
1937 is painfully apparent. For shocked legalists. . . [t]he so-called switch in time was
not the product of politics, but the result of the law working itself pure.”); G. Edward
White, The “Constitutional Revolution” as a Crisis in Adaptivity, 48 HASTINGS L.J. 867, 907
(1997) (“Thus the challenge is to advance an explanation for the constitutional ‘revo-
lution’ that abandons the Court-packing crisis as a causative element.”). A catalogue of
the many works adopting the political view of the switch appears in Barry Cushman,
Rethinking the New Deal Court, 80 VA. L. REv. 201, 202 n.1 (1994). Discussions of, and
citation to, the literature offering a legalist explanation for the apparent switch appear
in Michael Ariens, A Thrice-Told Tale, or Felix the Cat, 107 HARV. L. REV. 620 (1994), and
Pepper, supra, at 65-67 & nn.9, 10 & 15. For further discussion of the question whether
the Court switched, see infra notes 361-64 and accompanying text.

¥ There is a flood of recent New Deal scholarship, some of it in response to recent
events (or acknowledging the possible significance of them) and some longer in the
making. For examples of New Deal scholarship with an eye on current events, see 2
ACKERMAN, supra note 14, at 258 (“With the Republican takeover of Congress in 1994,
New Deal premises are an object of sharp legislative critique.”); Devins, supra note 8, at
237 (observing that recent Supreme Court decisions “may soon give New Deal nay-
sayers another nail to hammer into the coffin of Franklin Delano Roosevelt’s increas-
ingly beleaguered legacy”).

¥ In addition to legal decisions, see infra note 17, there are political events that
suggest this shift as well. For discussions of these events, see, for example, Larry
Kramer, What’s a Constitution for Anyway? Of History and Theory, Bruce Ackerman and the
New Deal, 46 CASE W. REes. L. REV. 885, 931-33 (1996) (arguing that current political
activity appears to be 2 movement to devolve power from the federal government back
to the states). But see Richard B. Stewart, Evaluating the New Deal, 22 HARV. J.L. & PUB.
PoL’y 239, 240 (1998) (“[T]he likelihood of the courts drastically altering the regula-
tory landscape is slim.”).

Y See, e.g., Eastern Enters. v. Apfel, 524 U.S. 498, 538 (1998) (relying on the Tak-
ings Clause to strike down congressional economic regulation for the first time since
the New Deal); United States v. Lopez, 514 U.S. 549, 552 (1995) (striking down a con-
gressional enactment as exceeding power under the Commerce Clause for the first
time in sixty years).
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Deal represents,” even though long acquiescence perhaps ought to
have put such concerns to rest."’

The thesis of this Article is that if one is concerned about judicial
independence from politics it may be more profitable to examine
popular reaction to Supreme Court decisions, rather than the com-
mon approach in New Deal scholarship of investigating the Supreme
Court’s reaction to popular politics. Most accounts of the events of
1937 center on the question whether the Supreme Court shifted
ground in response to the direct threat to its independence embodied
in the Court-packing proposal, or whether there is another less politi-
cal explanation for the Court’s doctrinal change™ This question is
probably unanswerable.” More important, it is of dubious value in re-

*® See, e.g., 2 ACKERMAN, supra note 14, at 280 (“Should the Roosevelt revolution be
viewed as a constitutive act of popular sovereignty that legitimately changed the preced-
ing Republican Constitution?”); id. at 344 (“I mean to raise a question of legitimacy.”);
Pepper, supra note 14, at 65 (“Put simply, every theory of constitutional Jaw must con-
tend with and account for 1937.”).

¥ SeeKramer, supra note 16, at 912 (“One might have thought the legitimacy of the
New Deal settled, by acquiescence if by nothing else . .. .”).

* For example, Barry Cushman’s project is to provide a legalist or doctrinal expla-
nation for the shift while raising questions about the political account. See CUSHMAN,
RETHINKING, supranote 8, at ch. 1. Richard Friedman attributes the transformation in
constitutional law to political appointments; the events of 1937 in particular are the
result, he argues, of the appointments of Chief Justice Hughes and Justice Roberts. See
Richard D. Friedman, Switching Time and Other Thought Experiments: The Hughes Court
and Constitutional Transformation, 142 U. PA. L. REv. 1891, 1895-96 (1994). William
Leuchtenburg’s account is a political one. See LEUCHTENBURG, supra note 8, at 236.
Michael Ariens takes aim at one part of the legalist account, Justice Roberts’s explana-
tion of the switch, as explained by Justice Frankfurter. SeeAriens, supra note 14, at 623-
24 (focusing on Justice Frankfurter’s revisionist history of Justice Roberts’s 1937 shift).
For a very recent response to the legalists, see Pepper, supra note 14, at 66.

* See, e.g., ALSOP & CATLEDGE, THE 168 DAYS, supra note 9, at 140-41 (discussing
speculation as to Justice Roberts’s motives and concluding that “[t]hese are questions
which cannot be answered”); CUSHMAN, RETHINKING, supra note 8, at 32 (“All of these
theories have at least some facial plausibility . . .. [T]hese conjectures cannot be con-
clusively disproved on the evidence available.”). Alsop and Catledge go on to provide
a “political” guess as to what motivated the Court, se¢ ALSOP & CATLEDGE, THE 168
DAYs, supra note 9, at 141 (“It seems probable, in the first place, that all the justices
realized that their only chance to save the Court lay in more selfreversals.”), while
Barry Cushman provides a legalist one, ses, e.g., CUSHMAN, RETHINKING, supra note 8,
at 32 (“The opinions themselves offer lggal reasons for the results reached . ..."). “Po-
litical” or “external” accounts attribute changes in law to the pressure of outside
events. “Legal” or “internal” accounts focus on the doctrine, debating whether a shift
occurred in 1987, or whether those decisions were imminent in pre-existing doctrine.
See id. at 4 (“This conceptualization of the decisions of 1937 in externalist terms, as a
political response to political pressures, has deflected scholars from inquiry into the
plausibility of an internal—legal and intellectual—component to a more comprehen-
sive explanation of the New Deal Court.”). Both sets of stories contain much that is
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vealing much about the future of judicial independence or the rule of
law. After all, examinations of this question inevitably focus on
whether one or two Justices switched their votes on critical issues in
light of the specific events of the day.” It would be very difficult to
generalize from this account to different times and different judges.
But what if we reversed the question, and instead tried to under-
stand the public’s response to the Supreme Court?” The premise here is
that ultimately the separation of legal decision making from political
action depends not only on what courts do in response to the meas-
ures that threaten them, but more importantly on what degree of
freedom and independence the public generally is willing to extend
to courts.” This, in turn, depends at least in part upon deeper strains

persuasive, but also many holes that simply cannot be plugged conclusively. Thus,
there are critics of each approach. Se, e.g., id. at 33-34 (explaining why “a purely po-
litical model, particularly a class politics model, can adequately account neither for the
behavior of the New Deal Court as an institution, nor for the behavior of individual
justices”); Kramer, supra note 16, at 928 n.120 (commending Cushman’s work, but stat-
ing: “Itis, nonetheless, implausible to explain these developments entirely as a prod-
uct of internal legal debate. Competing arguments and conflicting lines of authority
were always available, and.. . . choices among these can only be made by looking out-
side the legal briefs.”).

® See, e.g., Friedman, supra note 18, at 1935-74 (examining in detail the votes of
Hughes and Roberts in the 1936 and 1937 cases which gave rise to the claim that a
“switch” had occurred).

® To some extent Bruce Ackerman takes on a similar assignment. His account of
the New Deal transformation focuses at least as much attention on popular reaction to
Jjudicial decisions as it does on the Court’s reaction to the Court-packing plan:

To put my thesis in terms of a single (if much abused) word, the reigning

myth is insufficiently dialectical. It focuses on each No handed down by the

Supreme Court without trying to understand how these rejections helped

shape the subsequent Yeses by the New Dealers in Washington and the

American people at large.

2 ACKERMAN, supranote 14, at 313, The difference is that Ackerman still is developing
a normative theory of why constitutional law was transformed in 1937 and thereafter.
See id. at 280 (arguing that the Court was in all sincerity attempting to merely interpret
the Constitution). This search for a normative theory to legitimize the transformation
of constitutional law is common to much recent scholarship. Seg, e.g., Kramer, supra
note 16, at 921-30 (explaining the transformation as purposefully incremental, except
for the Court’s panic in 1935); Lawrence Lessig, Understanding Changed Readings: Fidel-
ity and Theory, 47 STAN. L. REV. 395, 443-72 (1995) (explaining the transformation as a
faithful “translation” of prior doctrines in light of changing background understand-
ings); White, supra note 14, at 870-71 (explaining the transformation as an interpretive
shift to living constitutionalism, followed by an epistemic shift to the notion of judging
as will and not law).

As explained infra at notes 395-403 and accompanying text, the account given here
is descriptive, not normative, although it does have some implications for the norma-
tive inquiry.

* This approach, less common in legal scholarship, finds some affinity with politi-
cal science scholarship. For a sample of political science literature focusing on public
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of cultural thought regarding democracy and constitutionalism.”
This Article thus is a historical examination of the strains of thought
present in American society that operated separate and apart from di-
rect political retribution, but appear to have influenced both Roose-
velt’s choice of the Court-packing remedy and its ultimate demise.
The story told here zooms the camera out from the specific events of
early 1937, to provide a more panoramic view of the culture in which
those heated politics occurred. The focus is on broad social, cultural,
and political understandings in the 1930s regarding the operation of
democracy, the role of courts in that democracy, and the determinacy
of constitutional meaning. These imbedded understandings provide
a way to understand the events of 1937 as something more than either
a threat of political retribution or simple doctrinal change. They also
provide insight into how we have come to understand the rule of law
the way we do.

As this Article explains, the battle in 1937 over the Court-packing
plan was a collision between embedded notions of judicial supremacy
and equally strong feelings that contrary to judicial rulings—and to
prior conceptions about American democracy—the national govern-
ment must have the power to deal with the Depression. These views
were reconciled by recognizing that the Constitution was “living” or
“elastic” enough to permit government the necessary power. The in-
stitution of judicial review was not perceived to be the problem (as it
had been at other times in history); rather, it was the Justices them-
selves who were seen as out of touch with present needs. Thus, Court-
packing made some sense as a remedy, because it involved a change in
personnel without tampering with the institution of judicial review it-

support for the Supreme Court, and identifying factors that go into that support, see
WALTER F. MURPHY ET AL., PUBLIC EVALUATIONS OF CONSTITUTIONAL COURTS (1973);
Gregory A. Caldeira & James L. Gibson, The Etiology of Public Support for the Supreme
Court, 36 AM. J. POL. SCI. 635, 636 (1992); and Charles H. Franklin & Liane C. Kosaki,
Media, Knowledge, and Public Evaluations of the Supreme Court, in CONTEMPLATING
COURTs 356-57, 370 (Lee Epstein ed., 1995). GERALD ROSENBERG, THE HOLLOW
HOPE (1991) goes beyond simply assessing public reaction to courts, to examine the
extent to which court decisions actually are implemented. For an extremely helpful
piece examining the impact of Supreme Court actions on public willingness to support
the Court-packing plan, see Gregory A. Caldeira, Public Opinion and the U.S. Supreme
Court: FDR’s Court Packing Plan, 81 AM. POL. SCI. REV. 1139, 1139-40 (1987) (“The ar-
gument is disarmingly simple: the justices themselves helped to shape events and
build up institutional support with a series of well-timed decisions.”).

* A recent study of public reaction to the Supreme Court supports this proposi-
tion. See Caldeira & Gibson, supra note 24, at 652 (arguing that support for the Su-
preme Court as an institution can be predicted by examining broader public values
such as commitment to liberty or democratic norms).
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self”

The plan failed, however, because Roosevelt mistook the strength
of two dominant ideas. First, he grossly underestimated public accep-
tance of judicial independence and supremacy. More important, he
failed to understand that while the public was willing to cede power to
the national government—and particularly to the Executive—to ad-
dress the crisis, many also worried about the threat to civil liberty this
might represent, a problem made apparent in the growth of totalitar-
ian governments abroad. Thus, as the national government and Ex-
ecutive authority grew, the people resisted a fundamental change in
the one institution they charged with protecting individual liberty—
the courts.”

This examination of popular attitudes toward judicial review dur-
ing the crisis of 1937 also provides insight into the central concern of
the academy regarding the doctrinal change that occurred in the
wake of the defeat of the Court-packing plan. Since 1937, the legal
academy has struggled to resolve the apparent double standard re-
flected in the contrast between the Court’s post-New Deal abdication
of supervision of economic legislation and the more aggressive protec-
tion of individual liberty reflected in the famous footnote four of the
Carolene Products decision. The standard account suggests judges
erred in the pre-Court-packing period by imposing their own values
on the Constitution.” But if imposing judicial values was inappropri-
ate with regard to economic liberties, what possibly justified intrusive
judicial decision making with regard to noneconomic, or “individual”
liberties?

Although no single answer can resolve this difficult problem, it is
worth observing that the Court’s shift in doctrinal direction bears re-
markable resemblance to a similar shift in the strains of political
thought present at the time of the switch. In other words, the post-
1937 constitutional regime mirrored deep social understandings
about constitutional liberty and the role of the Supreme Court.

This Article thus is 2 comment on the legitimacy of constitutional

* See infia Parts 1A for a detailed account along these lines.

# See infra Parts LF.1—.F.2 for a detailed account of this point.

* This problem is explained simply and with force in SEIDMAN & TUSHNET, supra
note 7, at 35-39. The book discusses some of the possible theories offered to resolve
the problem, finding none of them to be successful. The genesis of concern with the
“double standard” is described in Barry Friedman, The History of the Countermajori-
tarian Difficulty, Part Five: The Birth of an Academic Obsession 2-3 (Feb. 11, 2000)
[hereinafter Friedman, Academic Obsession] (unpublished manuscript, on file with
the Universily of Pennsylvania Law Review).
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change. As used here, however, “legitimacy” takes on a special and
specific meaning. There is already an enormous body of constitu-
tional scholarship given over to the question of the legitimacy of con-
stitutional change,” most of it theoretical and normative in nature. In
contrast, this Article suggests legitimacy may be “empirical” as well.”
The claim here is that in order to survive, a constitutional regime
must tap into, and bear some consistency with, deeper public or social
understandings of how that regime should be. This consistency with
social understandings may not be a sufficient condition for legitimacy;
the suggestion here is that it is a necessary one.”

There is a central lesson to this study, one that weaves together
concerns about the separation of law and politics, and the legitimacy
of constitutional change. This lesson is that law and politics are inter-
twined, but at a remove. In the rough and tumble of American poli-
tics, courts inevitably will be subjected to political pressure when judi-
cial decisions are unpopular. Yet, what may matter most to judicial
independence are deeper public sentiments about the role of judicial
review itself£” It is not the specific retributive proposals that matter,
but their likelihood of success. This depends in part, but only in part,
on what the Court actually is doing at any moment. Equally important
are broader social attitudes toward democracy and constitutionalism.

® See, e.g., 2 ACKERMAN, supranote 14, at 4 (examining the validity of constitutional
change through “an extra-ordinary process of definition, debate, and decorum”); Les-
sig, supra note 23, at 395 (proposing a theory to elucidate “how new readings of the
constitution may maintain fidelity with past understandings of the document’s mean-
ing and purpose”); see also Barry Friedman & Scott B. Smith, The Sedimentary Constitu-
tion, 147 U. PA. L. ReV. 1, 5-6 (1998) (offering, as an alternative to “anachronistic
originalism” and “non-historical living constitutionalism,” a theory that “takes all of our
constitutional history into account”).

* SeeEric W. Orts, Positive Law and Systemic Legitimacy: A Comment on Hart and
Habermas, 6 RATIO JURIS 245 (1993) (exploring the notion of legitimacy as an empiri-
cal issue).

*! The Article argues in conclusion that these two understandings of legitimacy
necessarily are related, but one need not have any sympathy for a normative account of
popular legitimation of constitutional change to accept the descriptive account offered
here.

* There is some disagreement in the political science literature on this point. For
some time the view had been that general (or “diffuse”) support for the Supreme
Court as an institution varied in response to the reaction to specific decisions. Sez, .z,
MURPHY, supra note 24, at 45-47. Even here, however, the relationship was not over-
whelming. Sezid. at 46-47. Caldeira and Gibson recently concluded, however, that the
connection between the general public’s views of specific decisions and their general
support for the Court was thin indeed. See Caldeira & Gibson, supra note 24, at 636,
642. Nonetheless, Caldeira and Gibson find a closer relationship between specific de-
cisions and general support among “opinion leaders.” Id. at 656.
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Of course, there will be some symbiotic relationship between what the
Court is doing and social attitudes about judicial review. But even
here what matters most may be the Court’s work over the long term,
not any specific decision or body of decisions.”

A word is in order at the outset about the constant refrain here
regarding “the public.” Historians in particular are wary of broad as-
sertions about “public” thought.” Is the “public” discussed here really
the general public, or is it some subset of political elites, intellectual
elites, or the “thinking public”? It may seem entirely plausible, for ex-
ample, that elite views shifted in the 1920s and 1930s from an under-
standing of a static to a living Constitution, but can it be said that the
general public even was paying attention, let alone that it held such a
“sophisticated” perspective?

These questions need not necessarily be answered, because the
story told here works whether it is understood as reflecting only elite
views or those of the broader public. In other words if a reader be-
lieves this historiography captures only some set of elite views, then
the causal story still ought to stand: all that one concludes, at that
point, is that it is elite views that matter, that drive and protect judicial
independence and the rule of law.

Nonetheless, this story s the people’s story. Much of the com-
mentary and actions discussed here are those of the general public.
The New Deal fight provoked tremendous popular engagement.”
Congress and the President were swamped with mail, much of it from
ordinary citizens.® These citizens may have been swayed to write by

** This is not to suggest what the Court does in individual cases is irrelevant, a
proposition that would border on the ludicrous. For elaboration of the view that the
Court does not have an inexhaustible reserve of “institutional capital,” see JESSE
CHOPER, JUDICIAL REVIEW AND THE NATIONAL POLITICAL PROCESS 129-70 (1980).

# Kramer, supranote 16, at 895-96 (observing that Ackerman’s discussion of a “col-
lective understanding” actually privileges the “professional narrative . . . of lawyers and
judges” over that of the “general population”). -

* Ackerman’s and Leuchtenburg’s accounts make this plain. Leuchtenburg’s
book, in particular, contains a flood of quotations from citizens writing letters to poli-
ticians and the media. LEUCHTENBURG, supra note 8, at 136.

* Ses, e.g., ALSOP & CATLEDGE, THE 168 DAVYs, supra note 9, at 72 (“[L]etters and
telegrams, nine to one against the plan, began to pour in on a frightened Con-
gress . .. [and] the shrieks of the editorial pages deepened to a roar of protest from all
over the country.”); LEUCHTENBURG, sufra note 8, at 98-99 (quoting Secretary of the
Interior Harold Ickes as saying: “[t]he President said that word is coming to him from
widely separated parts of the country that people are beginning to show a great deal of
interest in the constitutional questions that have been raised by recent Supreme Court
decisions”); id. at 134-35 (“Constituents inundated members of Congress with commu-
nications on the Court bill.... [and one Senator said,] ‘it has been impossible to
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elite-driven interest groups,” but write they did. Elites did not burn
Supreme Court Justices in effigy, ordinary citizens did.” Elites did not
write all the angry letters to the President about the Court, many or-
dinary citizens did. Ordinary citizens also lambasted the Court-
packing plan and expressed serious concern about tampering with an
independent judiciary. Media coverage of the events was fierce.
Popular opinion shifted in response to political events, and political
tides shifted quickly with popular opinion—perhaps the first demon-
stration of a phenomenon of politicians driven by polls and public
opinion that has become so prominent today.”

Even the “elite” views quoted here might well have reflected popu-
lar sentiment. Politicians and those in the media are both opinion
leaders and opinion followers. There are obvious mechanisms that tie
together “elite” and “public” views, making any such division—espe-
cially during the highly politicized times discussed here—quite impos-
sible. The rich literature on policy entrepreneurs and the develop-
ment of public opinion give every reason to believe that many of the
“elites” quoted here were mediating forces between popular opinion
and political action.”

Part I is the heart of the Article. Part I.A introduces this study of
the New Deal by asserting that criticism of courts during the New Deal -
differed in an important way from criticism during the Lochner era.
The traditional story of the events that culminated in 1937 errs in con-
flating these two periods. Differing criticisms of courts during these
periods reflected changing notions of democratic governance, judicial
supremacy, the role of courts, and the determinacy of the Constitu-

even read one-third, much less answer them.’”); Caldeira & Gibson, supra note 24, at
1143 (discussing the correlation between the number of stories in the New York Times
and Reader’s Digest on the Court in 1937 as indicating that elites and non-elites were
following the story).

*" See LEUCHTENBURG, supra note 8, at 187 (describing the influence of Frank
Gannett’s National Committee to Uphold Constitutional Government in motivating
letter-writing campaigns).

% See infra note 89 and accompanying text (describing the public reaction to the
Supreme Court’s actions).

* See JAMES T. PATTERSON, CONGRESSIONAL CONSERVATISM AND THE NEW DEAL:
THE GROWTH OF THE CONSERVATIVE COALITION IN CONGRESS, 1933-1939, at 99 n.76
(1967) (citing a study indicating that Senators’ votes reflected state polling data); Cal-
deira, supra note 24, at 1142-50 (examining shifting public opinion in response to the
events of 1937).

“ One study of New Deal voting indicated that Senators’ votes almost invariably
reflected “home state sentiment.” PATTERSON, supra note 39, at 99 n.76; see also
LEUCHTENBURG, supra note 8, at 135 (relating how one Senator overwhelmed by the
mail pleaded for “some relief” and stated, “I feel fully informed of the wishes of my
constituents”).
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tion between the time of Locknerand 1937.

Parts I.B through LF then turn to history. After Part I.B provides a
brief review of the tumultuous events of the New Deal crisis, Part 1.C
elaborates upon the claim that criticism of courts during the New Deal
was not the same as criticism leveled during the Lockner era. Part I.D
explains changing social views regarding democracy and constitu-
tional determinacy. Part LE demonstrates that together, these shifting
views explain why criticism of courts in the 1930s differed during the
two eras, and why Court-packing seemed the logical way to eliminate
the Supreme Court’s challenge to the New Deal. Despite logic, the
plan failed, of course. Part LF discusses two further sets of social and
cultural understandings, those relating to judicial supremacy and
those relating to the independent role of courts in society, which pro-
vide some reason why. Taken together, these social understandings
can account for much of what happened in 1937. They also point to
the direction of the Supreme Court’s doctrinal shift, both in the short
and the long term.

Part II identifies the lessons we can learn from this history. There
are two in particular: one relating to the separation of law and poli-
tics, and the other to the legitimacy of constitutional change following
the Court-packing plan.

As to the separation of law and politics, this history suggests that
although politics (loosely defined) inevitably has some impact on the
Court, that occurs at a remove. Looking at the events of 1937, this
Part concludes that if the Court had continued its recalcitrant stance,
action might have been taken against it. On the other hand, deeper
social and cultural values complemented immediate political passions
in determining whether retribution would be taken against the Court.
Thus, the Court’s independence is guarded on one side by deeper
cultural and social strains that might protect the Court, but bounded
on the other side by popular dissatisfaction with the Court that might
threaten it. -

This conclusion, in turn, offers some insight into the legitimacy of
the constitutional change that followed the fight over the Court-
packing plan. Scholars seek to explain the legal legitimacy of that
change, as well as the present deference of the Court in the economic
realm and its active protection of individual liberties. This history
suggests that the post—New Deal Court took a course consistent with
prevailing public views regarding the meaning of the Constitution.
The Supreme Court’s post-1937 jurisprudence mirrored the prefer-
ences of the body politic, and thus was in some sense “legitimated”



984 UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 148: 971

empirically by public opinion.

1. THE WILL OF THE PEOPLE

Modern constitutional theorists have struggled to reconcile the
practice of judicial review with democratic governance. That dilemma
generally is referred to as the “countermajoritarian difficulty,” a term
coined by Alexander Bickel in The Least Dangerous Branch." At least
since the early 1960s, when Bickel wrote, and actually much earlier
than that,” academics have tried to justify what they see as a practice
in which unaccountable judges interfere with the will of the people
and their representatives.”

As the traditional story is told, from the end of the nineteenth
century until the New Deal, judges regularly flouted the will of the
people, striking down legislation intended to ameliorate the economic
hardships inflicted by an industrializing society. The judges’ actions
infuriated the people, who attacked courts in both word and deed.
The culmination of this period, so the story goes, was the New Deal
Court-packing plan.*

As other scholars have observed, it is a mistake to treat the deci-
sions of courts (and especially the Supreme Court) throughout this
period as of one piece. Commentators point to rapid changes in the
economy and the rise of administrative government as forces that
caused judges to abandon laissez-faire notions prevalent at the turn of
the century.” In terms of the legal legitimacy of legal change, the

' ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT
AT THE BAR OF POLITICS 16 (1962).

*® See Friedman, Academic Obsession, supra note 28, at 64. The debate began in
the 1940s shortly after the Court’s doctrinal shift became clear.

* Numerous citations are provided in Barry Friedman, The History of the Counterma-
joritarian Difficulty, Part One: The Road to Judicial Supremacy, 73 NY.U. L, Rev, 333, 334-
39 & nn.1 & 4 (1998).

* See 1 BRUCE ACKERMAN, WE THE PEOPLE 42-43 (1991) (describing the modern
lawyers’ story of the “fall from grace” that began after Reconstruction, “climaxfed]”
with the New Deal Court-packing plan, and was finally defeated with Justice Roberts’s
“switch”); Lessig, supra note 23, at 446 & n.220 (explaining that in the “dominant
view,” post Court-packing plan jurisprudence “restored the original Constitution, after
a period of constitutional usurpation by an activist conservative Court”).

* Examples of reliance on such accounts to explain changing doctrine include
CUSHMAN, RETHINKING, supra note 8, at 41-42; Howard Gillman, The Collapse of Consti-
tutional Originalism and the Rise of the Notion of the “Living Constitution” in the Course of
American State-Building, 11 STUD. AM. POL. DEV. 191-247 (1997); Kramer, supra note 16,
at 919-30; and Lessig, supra note 23, at 453-72. A related account, relying on changed
notions of constitutional interpretation, is found in White, supra note 14,
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only question seems to be how sudden or gradual the shift in doctrine
was. Gradual doctrinal change is considered legitimate, but if the
doctrinal shift in 1937 was precipitous, then it requires (and engen-
ders) a more complicated response.”

Just as it is 2 mistake to conflate the work of courts over this forty
year period, it also is an error to believe that judicial review provoked
uniform responses from the public throughout the period. From the
Populist/Progressive era at the turn of the century, until the New Deal
fight was resolved, courts regularly were subject to harsh attack for
striking economic legislation.” The period at the turn of the century
commonly is called the Lochner era, after one of the most reviled deci-
sions of all time. The conventional story treats criticism of courts as
one straight arrow from the time of Lochner through the New Deal,
when the courts finally recanted.

Although courts were attacked during both the Lochner era and
the New Deal, the nature of the criticisms differed, reflecting chang-
ing notions of judicial review.” To an ear tuned only to modern-day
insistence that judicial review is problematic because it interferes with
democratic governance, these criticisms may all seem to have a similar
thrust. Careful attention to the specific words of the criticisms, and to
change over time, would suggest otherwise.

During the Populist/Progressive, or ‘Lochner, era, the criticism of
constitutional courts was akin to that described by Bickel’s “counter-
majoritarian difficulty” (and thus will be called, for want of a better
term, “countermajoritarian criticism”). Courts regularly were attacked
as interfering with, or frustrating, popular will.” Commenting on the

*® See ALFRED H. KELLY & WINFRED A. HARBISON, THE AMERICAN CONSTITUTION
795 (3d ed. 1963) (“The ‘revolution’ of 1937 did not break the continuity of American
constitutional development in any decisive respect. In that sense it was not a revolu-
tion at all.”). The view that there is nothing revolutionary in gradual constitutional
change is implicit in Barry Cushman’s explanation of the doctrinal shift that resuited
in the New Deal transformation, se¢ generally CUSHMAN, RETHINKING, supra note 8, as
well as Larry Kramer’s discussion of the incremental shifts in doctrine mirroring the
growth of the national administrative government, se¢ Kramer, supra note 16, at 323,

‘" The criticism of the Lochner era is described at length in Barry Friedman, The
History of the Countermajoritarian Difficulty, Part Three: The Lesson of Lochner (Dec.
10, 1999) [hereinafter Friedman, Lochner] (unpublished manuscript, on file with the
University of Pennsylvania Law Review).

“ Any strict epochal approach will, of course, overstate matters. The “New Deal
era” discussed here was all of roughly five years, but the “Lochner era” may have covered
thirty-five years. It is unquestionably correct that at the beginning of the Lochner era,
criticism of courts sounded more like that during the Reconstruction era, and at the
end of the Lochnerera, criticism began to take on a New Deal gloss.

¥ SeeFriedman, Lochner, supra note 47, at 14-30.
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anti-Granger decisions, James Weaver wrote in 1892: “What responsi-
bility could this judge assume? Both he and the Court for which he
was speaking were beyond the reach of the ballot box ....” In re-
sponse to the Supreme Court’s decision invalidating the income tax,
the FEvening Star ran a column “BY THE PEOPLE” in which it ex-
plained: “The argument is that the Supreme Court as at present con-
stituted does not spring from the people, and therefore does not
properly represent the people.” Theodore Roosevelt, running for
President as the Progressive party standard-bearer in 1912, wrote:
“Here the courts decide whether or not...the people are to have
their will.”® Robert LaFollette, playing the same role in 1924, re-
ceived cheers from a huge crowd in Madison Square Garden when he
argued: °“If the court is the final and conclusive authority to deter-
mine what laws Congress may pass, then, obviously, the court is the
great ruler of the country, exactly the same as the most absolute king
would be.”

By the time of the New Deal, however, the dominant criticism was
quite different. Although there assuredly was some countermajori-
tarian criticism during the New Deal, much more commonly judges
(not courts) were attacked as being old, behind the times, and unwill-
ing to see how the Constitution should be interpreted.54 Thus, one
correspondent wrote Roosevelt that “Nine OLD MEN, whose total age
amounts to about 650 years, should have additional help.” Another
wrote: “Business does not accept an applicant with twelve gray hairs
on his head.”

Although attacks on judicial review as frustrating popular will, and
criticism of judges as being behind the times, both suggest that judges
were interfering with democratic politics, the criticisms are in fact
quite different. One criticism sees the Constitution and judicial re-
view itself as problematic for democracy. The other sees the Constitu-
tion as malleable, and the judges as unable to perceive its necessary
present-day interpretation.

* JAMES B. WEAVER, A CALL TO ACTION 122 (1892).

%' By the People, EVENING STAR (Wash., D.C.), May 21, 1895, at 1.

2 Theodore Roosevelt, Judges and Progress, 100 OUTLOOK 40, 41 (1912).

% Full Text of LaFollette’s Speech Attacking Supreme Court, N.Y. TIMES, Sept. 19, 1924, at
2; see 14,000 Pack Garden, Cheer LaFollette in Attack on Court, N.Y. TIMES, Sept. 19, 1924,
atl.

* See infra Part 1D (discussing critiques of the judges as too old that appeared in
books and articles).

: LEUCHTENBURG, supra note 8, at 97.

Id.
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Understandings reflected in differing criticisms of courts also ex-
plain a change in the strategy in dealing with unpopular constitu-
tional decisions. Throughout the Lochner era there were countless at-
tacks on the institution of judicial review itself. Proposals were made
to subject judicial decisions to legislative override and permit review of
decisions by popular referendum.” Under these proposals majori-
tarian politics could control constitutional meaning. Some of these
same proposals were floated during the New Deal crisis, but Roose-
velt’s plan aimed not at the institution of judicial review, but at the
judges themselves.® Roosevelt stole a page from the Reconstruction
book, when judicial supremacy had some currency but the judges also
were seen (for partisan reasons) to be the problem.” The solution
was to profess respect for constitutional rulings but to get new judges
who would presumably hand down new decisions.

This story of the changing popular response to judicial review ad-
dresses a central paradox of the traditional New Deal story.” As al-
most universal agreement would have it, significant segments of the
public during the New Deal supported both the rejection of the
Court-packing plan and the sweeping constitutional change that fol-
lowed the Court’s “switch.” The public’s opposition to the Court
could be taken as support for the existing constitutional order, yet
that was hardly the case. But if the people demanded constitutional
change, why reject the Court-packing plan? After all, Court-packing
had some pedigree in American politics. Wholesale transformation of
the Constitution by judicial fiat did not.

The answer is that shifting economic conditions had swept the
foundation out from under the old legal regime, something the
judges themselves were late to acknowledge. Thus, society already ac-
knowledged greater power in the national government. At the same
time, the potential of judicial review as a protection against govern-

* The very best account of this is WILLIAM G. ROsS, A MUTED FURY (1994).

% See infra notes 235-48 and accompanying text (explaining Roosevelt’s opposition
to a constitutional amendment as a result of his belief that judicial review played 2 cen-
tral role in adapting the Constitution to changing times).

* See Barry Friedman, The History of the Countermajoritarian Difficulty, Part Two:
Reconstruction’s Political Court (Feb. 11, 2000) 20-32 (unpublished manuscript, on
file with the Universily of Pennsylvania Law Review) (describing the political tensions that
led to a popular view of the Court as being opposed to the Reconstructionist agenda
advocated by the Republican-dominated Congress).

 SeeJEFFREY D. HOCRETT, NEW DEAL JUSTICE 164 (1996) (contrasting responses to
the Court-packing proposal with responses to “Roosevelt’s efforts to restructure the
Court through the regular process of appointment[s] [which] were, of course, much
less controversial”).
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mental excess also struck many observers as essential. Thus, when
judges left the bench through legitimate attrition, the public was quite
comfortable with a constitutional transformation consistent with
broader public opinion. But the attempt to hasten that transforma-
tion by attacking the judiciary was seen—despite Roosevelt’s attempt
to portray it otherwise—as threatening judicial review itself. It is pos-
sible that continued recalcitrance might have provided support for
some action against the judges. Once the Court apparently had
shifted, however—and that is assuredly how the public saw things”—
support for the Court-packing plan evaporated.

This is the story of the changed societal views between the Lochner
era and the New Deal, about their impact on Roosevelt’s proposal of
the Court-packing plan, and on its demise.

A. A Capsule History of New Deal Events

As FDR’s regulatory program emerged following his election as
President in 1932,” commentators expected a collision with the Su-
preme Court.” Surely it was coincidence that as the conflict loomed,

® See infra Part LF.2 and accompanying text. At least, that is what newspapers and
politicians told the public had happened.

** Roosevelt had promised a “New Deal” to lift the country out of the Great De-
pression.

On the farms, in the large metropolitan areas, in the smaller cities and in

the villages, millions of our citizens cherish the hope that their old standards

of living and of thought have not gone forever. Those millions cannot and

shall not hope in vain.

I pledge you, I pledge myself, to a new deal for the American people.

Franklin D, Roosevelt, The Governor Accepts the Nomination for the Presidency (July
2, 1982), in 1 THE PUBLIC PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT 647, 659
(1938-1950) [hereinafter PUBLIC PAPERS]. There was considerable doubt, however,
about what Roosevelt’s program would look like. Sez 2 ACKERMAN, supra note 14, at
283-84 (“It would be a mistake. .. to suppose that Americans knew what they were
bargaining for when they swept the Democrats into the White House and Congress in
1932.”); JAMES MACGREGOR BURNS, ROOSEVELT: THE LION AND THE FOx 171 (1956)
(“Roosevelt was following no master program—no ‘economic panaceas or fancy plans,’
as he later called them derisively. He not only admitted to, he boasted of, playing by
ear.”). Some claim that the contours of his program were evident in campaign
speeches, sez WILLIAM E. LEUCHTENBURG, FRANKLIN D, ROOSEVELT AND THE NEW
DEAL, 1932-1940, at 12 (1963) (discussing this view), but the dominant view is that
most of the program emerged after the election, see id. at 33-39. Indeed, according to
Leuchtenburg and Burns, popularization of the phrase “New Deal” was not intended
by Roosevelt, but resulted from a cartoonist focusing on the phrase following Roose-
velt’s acceptance address at the Convention. Sez BURNS, supra, at 13940 (discussing
how a cartoonist picked up on the phrase even though Roosevelt had not intended it
to have any significance); LEUCHTENBURG, supra, at 8.

% See Biggest News Rose in Supreme Court, N.Y. TIMES, Dec. 26, 1935, at 19 (reporting
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the Supreme Court moved into grander quarters, but the irony did
not escape contemporary observers.” “It may be symbolic,” wrote
Drew Pearson and Robert Allen in their classic book The Nine Old Men,
“that the Supreme Court of the United States took its most intransi-
gent position athwart the path of progress at the very moment it
moved into its first permanent abode and surrounded itself with the
trappings of Oriental grandeur.”” Harpers Magazine played up the iso-
lation of the Court’s new marble palace: “Withdrawn from all the
noise and tumult sit the nine old men; they are waiting, waiting for
the time when the question of this government control [to lead the
country out of the Depression] must be brought before them.”®
Come the question did, and when it did the Supreme Court encoun-
tered both the greatest threat to its independence and the most sur-
prising statement of public support in its history.

The Supreme Court’s early New Deal decisions suggested that the
Court was prepared to interpret the Constitution to reflect changing
economic and social circumstances.” For instance in 1934, confront-

Supreme Court rulings affecting New Deal policies topped a poll of newspaper editors
for leading story of the year); Ralph F. Fuchs, The Constitutionality of the Recovery Pro-
gram, 19 ST. Louis U. L. ReV. 1, 22 (1933) (commenting that while judicial acceptance
of the Recovery Program would be a “tribute to the adequacy of the process of select-
ing the judiciary and to the effect of public office upon social attitudes,” the current
Jjudges come from an “intellectual milieu” that “is outrageously hostile to economic
and social change”); Max Lerner, The Supreme Court and American Capitalism, 42 YALE
LJ. 668, 671-72 (1933) (analyzing the impact of capitalism on the Court and the con-
flicts between judicial review and social and economic legislation).

® Actually, this “coincidence” occurred twice: the other instance was following the
Dred Scott decision. See 2 CHARLES WARREN, THE SUPREME COURT IN UNITED STATES
HISTORY 361-62 (rev. ed. 1926).

® DREW PEARSON & ROBERT S. ALLEN, THE NINE OLD MEN 2 (1974).

% Mitchell Dawson, The Supreme Court and the New Deal, 167 HARPERS 641 (1933).

% The decisions in these cases are central to “legalist” stories told about the Court’s
“switch” in 1937. Sec CUSHMAN, RETHINKING, supra note 8, at 3-7 (arguing that a plau-
sible account can be constructed of a single trajectory of legal reasoning linking both
the pre-and post-“switch” decisions); Friedman, supra note 20, at 191527 (arguing that
the Court’s decisions between 1933 and 1936 were designed to give relief to the na-
tion’s economic straits). For example, Barry Cushman believes much of the transfor-
mation occurred with the Nebbia decision. Sez CUSHMAN, RETHINKING, supra note 8, at
7. Others, such as Bruce Ackerman, accept that the Court shifted ground on substan-
tive due process at the time of Nebbia, but question whether that shift does much to
explain the Commerce Clause change of direction in 1937 and thereafter. See 2
ACKERMAN, supra note 14, at 366 (asserting that although the Court did “shift,” such
shifts are fairly common as “mid-course corrections”). Larry Kramer believes the de-
velopments of 1934 were consistent with the Court’s doctrinal evolution, but that the
Court “panicked” in the 1935 Term due to the breadth of the “innovative social legisla-
tion” before it. See Kramer, supra note 16, at 927-29. A recent article by David Pepper
argues vigorously that it was these few decisions of 1934 that were aberrational. See



990 UNIVERSITY OF PENNSYLVANIA LAW REVIEW [Vol. 148: 971

ing issues of the states' power to enact economic provisions parallel to
the federallevel New Deal legislation, the Court upheld Minnesota's
Mortgagee Moratorium Law”™ and validated a New York law fixing
milk prices in Nebbia v. New York.” Then, in 1985, to the great relief of
Roosevelt and his advisers, the Court ruled for the government in the
Gold Standard cases.”

When the Court began to strike down New Deal legislation in
1935, it attracted great attention but mixed reactions. First, the Court
struck the Railroad Retirement Act, by a 5-4 vote.” Although this cast
doubt on pending Social Security legislation, and some observers fret-
ted over the fate of the New Deal,” Roosevelt had actually been reluc-
tant to sign the railroad pension legislation in the first place.” Next,
the Supreme Court invalidated the National Recovery Act (“NRA”) in
Schechter Poultry.” Roosevelt responded with a lengthy press confer-

Pepper, supra note 14, at 104-27.

* See Home Bldg & Loan Ass’n v. Blaisdell, 290 U.S. 398 (1934) (upholding the
Minnesota Mortgage Moratorium law); ses, e.g., Clarence Manion, The Constitutionality
of New Deal Measures, 9 NOTRE DAME Law. 381, 384, 386 (1934) (praising the Blaisdell
decision for recognizing the practical need of regulation to protect “individual oppor-
tunity” and defending regulation “as the only means for individual protection”); Elderly
Men Surprise, N.Y. TIMES, Jan. 12, 1934, at 22 (expressing relief over the Blaisdell deci-
sion).

© 291 U.S. 502 (1934).

™ See Perry v. United States, 294 U.S. 330 (1935) (sustaining the government’s at-
tempt to avoid payment under gold clauses in public obligations); Norman v. Balti-
more & Ohio R.R. Co., 294 U.S. 240 (1935) (sustaining a 1933 joint resolution declar-
ing gold clauses in private contracts to be against public policy).

" SeeRailroad Retirement Bd. v. Alton R.R. Co., 295 U.S. 330 (1935).

" The Atlanta Constitution began its reporting of the decision by proclaiming, “The
word of one man in a black robe halted the New Deal’s first venture into the realm of
social legislation today,” and went on to observe:

It is not so much the loss of this one case that discourages the New Dealers as

it is Roberts’ enlistment with the conservative faction of the court. ... This
former Philadelphia lawyer—prosecutor of the Teapot Dome oil cases—holds

the balance of power in the court now and has it within his power to write and

rewrite the law of the land for the next two years.

Verdict of 5 to 4 Against Measure Given by Jurists, ATLANTA CONST., May 7, 1935, at 1; sez
also LEUCHTENBURG, supra note 8, at 42 (“The Rail Pension decision, then, loomed as
far more important than the particular legislation at issue.”); id. at 51 (arguing that the
decision caused Roosevelt to begin to look for a solution to the Court).

™ See LEUCHTENBURG, supra note 8, at 27 (“Roosevelt could barely bring himself to
sign it into law.”); Rail Pensions Act Voided by Supreme Court, 5 to 4; Social Program in Peril,
N.Y. TIMES, May 7, 1935, at 1 (pointing out that at the time of its enactment, Roose-
velt’s endorsement of the Retirement Act had been regarded as “rather luke-warm,”
and that Roosevelt had asserted that while the Act was “in line with sound social pol-
icy,” it was “crudely drawn” and would “require many changes and amendments at the
next session of Congress”).

™ Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). The judgment
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ence critical of the “horse-and-buggy” Court.” Congress temporarily
stopped work on New Deal legislation,” and organized labor was
highly critical.” Nonetheless, the impact of the decision was blunted
by the unanimity of the Court, the imminent demise of the NRA, and
great public hostility to many aspects of the program.” Press reports

was one of three 9-to-0 decisions that day curtailing government power. The other two
were Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555 (1935) (invalidating the
Frazier-Lemke Act on mortgage moratoria), and Humphrey's Executor v. United States,
295 U.S. 602 (1935) (circumscribing the President’s power to remove members of in-
dependent regulatory commissions).

Humgphrey’s Executor is especially significant because Roosevelt (and others) took
that decision as a sign that the Court was personally hostile to the President. Sez Dev-
ins, supra note 8, at 245 (“At one level, Humphrey’s Executor seems anything but monu-
mental. ... Within the White House, however, Humphrey’s Executor was considered a
major blow to the President and his reform agenda.”). The story of the case is related
in LEUCHTENBURG, supra note 8, at 52-81.

® See LEUCHTENBURG, supra note 8, at 90. According to Leuchtenburg’s charac-
terization, Roosevelt argued through this press conference that “the Court had
stripped the national government of its power to cope with critical problems.” Id.
Bruce Ackerman views this press conference as a vital move in the constitutional mo-
ment that he believes solidified New Deal commitments. See 2 ACKERMAN, supra note
14, at 297-99. Ackerman presents the press conference as “informally presented but
carefully weighed in advance,” id. at 297, while Alsop and Catledge describe it as more
impromptu and angry, se¢ALSOP & CATLEDGE, THE 168 DAY, supranote 9, at 17,

™ See All NRA Enforcement Is Ended by President as Supreme Court Rules Act and Codes
Void; Whole of New Deal Program in Confusion, N.Y. TIMES, May 28, 1935, at 1 (reporting
on the deserted feeling in the Capitol as legislators awaited Roosevelt’s response to the
Court’s actions). “At NRA headquarters officials and employees sat in gloom, wonder-
ing what is to become of them.” NRA Held Invalid, Enforcement Ends, N.Y. TIMES, May
28, 1935, at 21. At a total loss, Congress waited for orders from the President. See Con-
gress Confused by NRA Decision, Halts All Work on New Deal Legislation, N'Y, TIMES, May 28,
1935, at 20; Congress at Standstill Waiting for Word on White House Plans, N.Y. TIMES, May
29,1935, at 1.

™ Louis Stark, Labor Leaders Much Disturbed, N.Y. TIMES, May 5, 1935, at 17 (“Organ-
ized labor was dazed by the Schechter case decision today.”); Rail Labor Sees Blow at Se-
curity, NY. TIMES, May 7, 1935, at 18 (quoting George M. Harrison, a railroad workers’
labor representative, as saying, “The decision . . .shows a total disregard of the social
obligations of industry to its workers. . .. [I]t is a serious obstacle to the consummation
of the whole New Deal program.”); sez alse Fight for the NRA on in New England, N.Y.
TIMES, May 29, 1935, at 8 (expressing view of Robert J. Watt, Secretary of the State
Federation of Labor, that “[s]omething must be done at once,” and of Margaret Wi-
esman, Secretary of the Consumers League of Massachusetts, predicting a return to
sweatshops unless immediate remedial steps were taken).

™ Sec PEARSON & ALLEN, supra note 65, at 272 (“With the press and a good part of
the public, the NRA was anything but popular. And the general exclamation escaping
from a GeneralJohnson-wearied public was: ‘Whoopee! Good for the Supreme
Court!’”); A Deplorable Decision, 27 COMMONWEAL 199, 199 (1936) (commenting on the
NRA, “No one was amazed by the good it had accomplished; many were irritated by
the flaws in its operation.”). One commentator noted that

By no means all the new dealers are blue, even assuming the worst possible

fate for NRA. One group always did oppose the NRA and is now glad thatitis
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throughout the nation were generally positive.” Even in industry
opinions differed.” Many businesses quickly stated that they would
adhere to NRA codes.”

These 1935 decisions triggered a vigorous debate about the prac-
tice of judicial review.” There was, however, no clear opinion as to

out. Another group feel [sic] that the Blue Eagle has served its emergency

purpose and should be permitted to die.

George B. Bryant, Jr., Washington Letter, WALL ST. J., May 28, 1935, at 2. Roosevelt him-
self admitted some faults with the program. SezGeorge Creel, Roosevelt’s Plans and Pur-
poses, COLLIER’S, Dec. 26, 1936, at 7 (commenting that “[n]ever at any time has the
President shut his eyes to the defects of the NRA as developed after a noble begin-
ning”).

® A New York Times article summarized editorial comments from newspapers
around the country. See Press Generally Sees Ruling as a Victory for Fundamental Law, N.Y.
TIMES, May 28, 1935, at 12. The article included scathing headlines from several pa-
pers such as the Philadelphia Inquirer, “Wrecking Crew Attempts Futile,” the Boston Her-
ald, “End of Slovenly Legislation,” the Charleston News and Courier, “Brain Trust Only a
Relic,” and the Dallas News, “End of Stricken Law.” Id The Wall Street Journal com-
mented that:

It must be expected that a flood of ill-considered gabble about how the Su-

preme Court defeats the will of the people for the sake of preserving an out-

moded document will follow this week’s decisions—indeed, it has already be-
gun. But it should not take us long to realize that the will of the people is the

Constitution. It remains the will of the people to hold Congress and Presi-

dent under specific restraints which the Constitution sets forth. The Supreme

Court’s respect for the Constitution is its respect for the will of the people.

Review and Outlook: Realists on the Bench, WALL ST. J., May 29, 1935, at 4.

* While many in industry welcomed the ruling as an end to close government su-
pervision of business, some feared the effects of the resulting confusion and turmoil.
See Code Industries Under Pressure in Active Market, WALLST. J., May 29, 1935, at 1; Decision
Has Immediate Effect on Local Business, N.Y. TIMES, May 28, 1935, at 18; Effect of Ruling on
Capital, Labor Widely Debated, ATLANTA CONST., May 28, 1935, at 1; Fight for the NRA on in
New England, supra note 77, at 8; Industry Cheered by NIRA Ruling, WALL ST. J., May 28,
1935, at 1 (“Industrial leaders were generally agreed that Supreme Court’s ruling in-
validating important sections of the [NIRA] will have many stimulating and few ad-
verse effects....”).

®' See Perkins Is Hopeful, Green Is Optimistic on Future Outlook, ATLANTA CONST., May
29, 1935, at 1 (reporting the decisions of large firms like R. J. Reynolds Tobacco Com-
pany, General Foods Corporation, Chrysler, du Pont, and Eastman Kodak to continue
the NRA practices); Some Stores Cut Prices at Once: Employees Are Reassured, N.Y. TIMES,
May 29, 1935, at 1 (reporting announcement from R.H. Macy & Co. that “the sched-
ules of wages and hours it had adopted under the NRA would continue pending de-
velopments which we hope will insure the permanence of these important social bene-
fits”); Wall Street Hails New Deal Defeats, N.Y. TIMES, May 28, 1935, at 1 (quoting Eugene
G. Grace, president of the American Iron and Steel Institute, as stating that with or
without the NRA, the steel industry “should have the common sense to realize the ne-
cessity of exerting every possible effort to prevent a recurrence of the evils, abuses and
unfair business methods of the past”).

* Letters to the editor of the N