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1. INTRODUCTION

On the tenth anniversary of this Yearbook, which is also the thirtieth anniversary of

the 1977 Additional Protocols and the hundredth anniversary of the 1907 Hague

Conventions, it may be appropriate to step back for a moment and to analyse the

main problems International Humanitarian Law (IHL) is facing in the contempo-

rary world. Although there are some old and some new controversies on the sub-

stantive rules, including some claims that IHL is no longer adequate for the reality

of contemporary armed conflicts, there is near unanimity among States and scho-

lars that the main challenge is effective implementation on the ground, during

armed conflicts. Even controversies about the substance of some rules are more

often than not due to difficulties in implementing uncontroversial norms in certain

‘new’ situations or overshadowed by the fear that some as such reasonable excep-

tions or interpretations will give rise to abuse when applied in a self-applied

system.

Implementation mechanisms can be divided into three categories: the preventive

measures to be taken in peace-time, those ensuring respect during armed conflicts,

and those repressing violations. Significant progress has been made with respect to

the first category, in particular national legislation, training and dissemination,

during recent years, inter alia, thanks to the advisory services offered to States by

the International Committee of the Red Cross (ICRC) and to the impetus given to

national legislation by the Statute of the International Criminal Court (ICC). As for

the third category, the breathtaking development of international criminal law and

in particular of international criminal justice in the last 15 years has certainly pro-

vided IHL a new credibility and increased effectiveness. However, clear successes

are still lacking in the second category, though it is the crucial test for the war

victims; the other two categories simply contribute to the desired overall result,

which is respect during armed conflict. The challenges IHL meets when it comes

to its respect (and which explain why it is not sufficiently respected) are manifold

and difficult to categorize. Many are interlinked. Many are old, inherent to the law,

the situation to which it applies or to human nature. Few challenges are really new.

Some are due to reality, others to perception of reality. Some challenges could be

46 Implementation of international humanitarian law



overcome by a minimum of political will, others would need profound changes in

the international society, or, worse, human nature. Some, I fear, will necessarily

persist as long as armed conflicts exist.

The challenges I deal with are a selection, but this selection is not arbitrary. If I

do not mention the often complicated and sophisticated character of the rules, the

reason is that I believe that the principles behind those rules are easy to understand,

that the fighter on the ground does not have to understand all the complicated dis-

tinctions and that only a few officials have to be aware of the latter. Neither do I

mention the unity and universality of IHL as threatened. Contemporary reality

shows that people unwilling to respect IHL, whether they have been trained at

Harvard University or at a Pakistani Madrassa, may find sophisticated arguments

for not respecting IHL, just as those willing to respect it may find arguments for

respect in all cultures, religions and systems of thought. As for technology, it con-

stantly influences ways in which developed States fight armed conflicts, it may

require changes in the IHL rules on means and methods of warfare and it could in

the future challenge many rules of IHL.3 However, in today’s armed conflicts, in

my view it is not yet a major challenge to the implementation of existing rules.

Before discussing those challenges – an overview which will inevitably provide

a rather bleak picture of IHL – it is essential to recall the unexpected successes of

IHL in recent years. When the author of these lines joined the legal division of the

ICRC 22 years ago, IHL was largely a secret science dealt with in closed circles by

a few ICRC lawyers, a few (mainly Western) military lawyers and the veterans of

the Diplomatic Conference on the Reaffirmation and Development of International

Humanitarian Law applicable in Armed Conflicts, held in Geneva from 1974 to

1977. To the best of my knowledge, the only university world-wide where a regu-

lar IHL course was offered was that of Geneva. The UN still referred to IHL as

human rights in armed conflicts. Today, the expectations of belligerents and the

arguments made, including the hypocrisies adopted by governments, rebels, terror-

ists, politicians, diplomats, NGO activists, demonstrators, journalists constantly

refer (correctly or not – but increasingly correctly) to IHL. It is omnipresent in UN

Security Council resolutions, in UN Human Rights Council discussions, in politi-

cal pamphlets of opposition movements and in reports of NGOs, in the training of

soldiers and in non papers of diplomats. The US President himself had to classify

conflicts and captured enemies,4 the US Supreme Court has disagreed with that

classification5 and the US Secretary of Defence had to answer sophisticated ques-
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tions by journalists on IHL.6 Prime ministers and presidents have disagreed over

the proportionality evaluation for some envisaged aerial bombardments. Doctoral

students and scholars write an indigestible amount of theses and articles on IHL.

More importantly, IHL is now an important parameter for many military comman-

ders, advised on the ground by lawyers. Finally, IHL is referred to daily by defence

lawyers and prosecutors in international and – to a still more limited extent – do-

mestic tribunals and forms the basis for well reasoned verdicts. Even sceptics on

whether IHL is law must recognize that some people are serving prison sentences

because they violated that law.

This article focuses, however, upon the challenges. Some of them are inherent to

IHL for the following reasons: because it applies to such violent situations as are

armed conflicts; because it is not sufficiently understood or, conversely, it is well

understood but manipulated; because a situation must be classified as armed con-

flict before it can be applied; because its existing implementation mechanisms

either do not function, or, if they do function (such as the ICRC and criminal pro-

secution) nevertheless have their limits; and finally, because the structures of

authority necessary to enforce any legal order are lacking. Additional challenges

exist in certain conflicts and with regard to certain players. These include asym-

metric conflicts; parties whose very war aim is incompatible with IHL; conflicts in

which the fundamental principle that parties of armed conflicts are equal before

IHL is challenged in discourse and reality; and non-State armed groups, which

make up more than half of all parties of all armed conflicts. Beyond those chal-

lenges that arise simply from the reality of armed conflicts, there is a perhaps even

more dangerous challenge in perception. The gap between the ever-growing pro-

mises of protection by the law made by doctrine, jurisprudence and sometimes

even by States, and the systematic non-respect of that law, which (in my view

wrongly) transpires from the media and NGO reports, undermines the credibility

of the law and the willingness to respect it. I will try to comment in this contribu-

tion, in this order, upon these challenges

2. CHALLENGES INHERENT TO INTERNATIONAL

HUMANITARIAN LAW

2.1 IHL applies to armed conflicts, situations not very conducive to the

respect of rules

At the outset, I have to state the obvious: IHL applies to armed conflicts. Armed

conflicts are illegal (for at least one of the parties) and are a chaotic situation, the

very opposite of a situation facilitating the rule of law. It would be highly astonish-
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ing if IHL were perfectly respected in such a situation. If our world were marked

by the respect of international law, there would be no international armed conflicts.

If domestic law (and, many would add, international human rights law) were com-

plied with in all countries, no non-international armed conflicts would exist. IHL

would therefore never apply. Furthermore, IHL is a part of international law. Like

most other branches of international law, IHL is marked by the absence of third

party adjudication and enforcement. There is no judge and no police. Its respect

depends on self-application by the addressees – states, armed groups and indivi-

duals involved in armed conflicts. In armed conflicts, however, the very survival of

those addressees is at stake. It is therefore not astonishing that their behaviour is

less law-abiding than, for example, the behaviour of states and individuals in the

field of international telecommunications. The usual mix of negotiations, mutual

promises of advantages and inherent threats of disadvantages, which lead to most

rules of international law being respected most of the time, does not work between

belligerents who are trying to defeat each other. Reciprocity, an important socio-

logical factor and legal argument for the respect of international law, does not work

in asymmetric conflicts and inevitably affects the few rules still in force between

belligerents, i.e. it results in belligerent reprisals which often lead in practice to a

‘competition in barbarism’
7 rather than inducing the enemy to cease violations.

2.2 Like all of (international) law, IHL is threatened by ignorance and

manipulation

For all law, but in particular for a branch of international law like IHL lacking

efficient third-party enforcement mechanisms, the major obstacles to its respect in

good faith are ignorance and manipulation.

As for ignorance, those who do not know the rules cannot respect them. This

also applies to those who erroneously think that the rules do not apply to them

because their cause is noble and just and the enemy evil; to those who think that

the situation they are confronted with is so new that the ‘old’ law cannot be ap-

plied; and to those who think that in exceptional circumstances the rules do not

have to be complied with. All those people will not respect the rules. This is why

relentless dissemination efforts are crucial. As for manipulation, there are two ca-

tegories: some brilliant lawyers, trained in the best law schools, try to argue IHL

away, claiming through sophisticated legal constructions that IHL does not apply,

that it provides their side only rights and their enemies only obligations, or even

that some places or individuals are outside the law. Those lawyers may have

passed their exams with high marks, but they will not pass the exam of humanity,

of the object and purpose of IHL. The second category of manipulators may de-

serve more sympathy, but is equally dangerous for IHL: those who claim that

every one of their humanitarian wishes is already fulfilled by the existing law bind-
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ing upon the states. To increase protection of war victims, they interpret rules ex-

tensively, they apply all rules of international armed conflicts to non-international

armed conflicts and they claim that all treaty rules are customary. As will be dis-

cussed later in the context of the widening credibility gap, I think that such manip-

ulations are also dangerous, because they weaken the rules which are actually ac-

cepted by states by giving belligerents the impression that IHL is the agenda of

professional do-gooders, which cannot be respected in actual warfare. In reality,

IHL is a compromise between humanity and military necessity, a compromise

which cannot always satisfy humanitarian agendas, but which has the immense

advantage that it has been accepted by states as law which can be respected, even

in war. Those who want to over-extend it or make wars impossible through their

interpretations of IHL will, in my view, simply deprive those victims who are actu-

ally protected by the existing rules of their protection.

2.3 IHL applies only to armed conflicts: the challenges of

‘underclassification’ and ‘overclassification’

Traditionally, when states were confronted with armed conflicts, the first line of

defence against the restraints of IHL to which some of them resorted was denying

it applied. They applied national criminal laws and tried to deal with the trans-

national aspect of the challenge through judicial cooperation in criminal matters.

They insisted that they were not engaged in hostilities, but in law enforcement.

Although they were reluctant to admit it, those states could not deny that interna-

tional human rights law and domestic constitutional guarantees applied to the

situation. This, for example, was for decades the position of the Turkish govern-

ment, which considered that the situation in Eastern Turkey was not an armed con-

flict, but simple law enforcement against PKK terrorists.8 Today, this is the posi-

tion of the Russian government concerning Chechnya. 9

One of the few genuinely new challenges of IHL is the reverse phenomenon:

States try to ‘overclassify’ a situation as an armed conflict in order to apply IHL

even where it does not apply. Following the great shock of September 11, 2001,

the US administration, challenged by the nebula of international terrorism, perso-

nified by Al-Qaeda and Osama Bin Laden, but consisting in reality rather of a

loose network or simple franchises using the name of Al-Qaeda, declared that it

was engaged in a single worldwide international armed conflict against a non-state

actor (Al-Qaeda) or perhaps also against a social or criminal phenomenon, terror-

ism. All those considered to be involved on the enemy side in this ‘war on terror-

ism’, even those who are – rightly or wrongly – denied the benefit of full protec-
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tion by IHL of international armed conflicts, were not dealt with under domestic

criminal legislation or international human rights law, because, as the US adminis-

tration claimed, their treatment was entirely and exclusively ruled by some myster-

ious rules of customary ‘laws of war’.10

Intended as the branch of international law providing protection to all those af-

fected by or involved in armed conflicts, IHL has thus become the justification for

denying persons not involved in armed conflicts any protection afforded by human

rights law and domestic legislation. Fortunately, US courts are increasingly dis-

mantling this line of argument.11 However, today, such ‘overclassification’ is no

longer a privilege of the US, but it seems also to be used by some Latin American

military to justify more robust methods in fighting social unrest.

Many humanitarians who were previously convinced that IHL should be applied

as broadly as possible12 were led to conclude that an ‘overapplication’ of that law

has at least four negative effects. First, it deprives persons of the better protection

they would benefit from under the law of peace, in particular against the use of

force and deprivation of freedom. Indeed, under IHL, enemy combatants may be

attacked until they surrender, independently of whether they represent an immedi-

ate threat to those who attack them and whether it would be possible to arrest them,

while such a practice would be qualified as an extrajudicial execution in the law of

peace, i.e. human rights law applicable to law enforcement. Under IHL, captured

enemy combatants may be held as prisoners of war for a time not determined at the

time of capture, i.e., until the end of active hostilities, without trial and without

judicial review, while in peacetime even the worst criminal has a right to be tried

as rapidly as possible and the most dangerous terrorist has access to habeas
corpus. Second, not astonishingly, when applied to a situation for which it was not

made IHL appears inadequate (e.g., if it meant to grant the full protection of the

Third Geneva Convention on prisoners of war to ‘terrorists’ arrested in Chicago13).

Therefore, it is applied selectively. Indeed, third, while the US claimed in the ‘war

on terror’ all the prerogatives that IHL of international armed conflicts confers

upon a party to such a conflict, it denied the enemy the protection afforded by

most of that law. Fourth, this pick-and choose approach inevitably weakens the

willingness to respect IHL entirely, unconditionally and independently of conflict-

ing contrary interests even in situations where IHL actually and uncontroversially

M. Sassòli 51

10. See for a discussion and criticism of this position, M. Sassòli, ‘Terrorism and War’, 4 J Int.
Criminal Justice (2006) pp. 959-981, especially at 963-964 and 971-974.

11. See in particular United States Supreme Court, Rasul v. Bush (28 June 2004) 542 US 466;

Hamdan v. Rumsfeld (29 June 2006) 548 US 557; Boumediene v. Bush (12 June 2008) 553 US.

12. Such as those following the arguments of J.S. Pictet, International Committee of the Red Cross,

Commentary, IV, Geneva Convention Relative to the Protection of Civilian Persons in Time of War
(Geneva, ICRC 1958) p. 36.

13. For the US administration’s desire to invoke the laws of war concerning José Padilla, a US

citizen arrested at Chicago Airport, see Respondents’ Response to, and Motion to Dismiss, the
Amended Petition for a Writ of Habeas Corpus, Padilla v. Rumsfeld, 02 Civ. 4445 (MBM), 2002 US

Dist. (S.D.N.Y. August 27, 2002), also at <http://news.findlaw.com/hdocs/docs/padilla/padilla

bush82702grsp.pdf>.



applies. Many consider that the cases of torture in Abu Ghraib would not have

been possible without the corrupting influence of the selective application of IHL

in Guantánamo, although for the former, contrary to the latter, the US never denied

the full applicability of Geneva Conventions III and IV.14

2.4 IHL applies in an international society of states not willing to uphold

the rule of international law

2.4.1 Many implementation mechanisms do not work due to lack of political
will

To overcome the lack of respect for IHL, many have thought about new, additional

mechanisms of implementation. In 2003, the ICRC organized several regional

expert meetings on this question.15 I have also made some suggestions.16 The basic

problem about all such ideas is that they would only be accepted by states and

could only actually function if states were willing to accept the rule of international

law, including efficient third-party enforcement, in international society, which is –

as we all know – not the case. If, however, it were the case, we would not need

new mechanisms of implementation, because the existing ones could do the job

perfectly.17

Out of the mechanisms which are on the books, some, such as protecting powers

and the International Humanitarian Fact-Finding Commission, never function be-

cause the political will to use them is lacking. Other mechanisms, such as the ob-

ligation of third states to ensure respect of IHL by belligerents and the United Na-

tions collective security and human rights mechanisms, function only in some

cases and selectively. They have an insufficient impact or other priorities than an

impartial enforcement of IHL (for example, the Security Council hopefully has as

its priority putting an end to the fighting). What remains is often the ICRC and

individual criminal responsibility. Both have an invaluable function for the war

victims. However, both also have their limits.
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2.4.2 Limits of the ICRC

The ICRC’s assets are its independence, its humanitarian action, its impartiality

and its principled approach. However, the ICRC is not without its own limitations.

First, despite its independence from states, the ICRC exists on a planet dominated

by them. Its leverage on powerful states like India (Kashmir) and Russia (Chech-

nya) is so limited that it may not even try to put pressure on them publicly. Even if

from a legal and humanitarian point of view it should probably have done other-

wise, one can understand that the ICRC accepted the (rather counter-factual and

counter-intuitive) determination by the unanimous UN Security Council that the

occupation of Iraq had ended on 30 June 2004.18 Second, when confronted with

the alternative of either getting access to persons in need of its protection and as-

sistance or insisting on the respect of the law, the ICRC will generally choose the

former. Third, even where the ICRC insists upon the respect of the law, it will most

often do so confidentially and bilaterally, which may have positive effects for those

protected by the rules, but increases the public perception that the law does not

matter. Fourth, having faced repeated attacks against its personnel, the ICRC must

unfortunately be increasingly concerned about the security of its own staff. Thus it

is obliged to balance the protection of those it has a mission to protect against the

risks of fulfilling such mission. In more and more situations (Eastern Congo, Iraq,

Chechnya), it is no longer able to be fully present in midst of the fighting and

therefore cannot directly monitor the respect of IHL where it is most violated.

2.4.3 Limits of international criminal justice

As for international criminal law, the regular prosecution of war crimes could have

an important preventive and deterrent effect: it clarifies that IHL is law, it has a

stigmatizing effect in the eyes of public opinion, and it places responsibility and

punishment on the individual. However, IHL provisions on the prosecution of war

crimes were largely ignored until 1990. It is only with the development of interna-

tional criminal justice, first through and by the two ad hoc tribunals for the former

Yugoslavia and Rwanda and then with the establishment of the ICC, that war

crimes prosecutions began to be perceived as a reality. A lot more still has to be

done, however, in particular at the domestic level. As for the international level,

which remains crucial in terms of perception and deterrence, until recently, interna-

tional criminal courts existed for only two of the many situations requiring them.

Once the ICC Statute has been universally accepted and the ICC functions effec-

tively without too much direct interference by the UN Security Council and its

permanent members, this geographical limitation will be overcome. The very cred-

ibility of international justice depends on this: justice which is not the same for

everyone is not justice. IHL cannot be fully credible, in the eyes of international
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public opinion and in particular in the eyes of those who sympathize with the per-

petrators in the former Yugoslavia and Rwanda or with the victims in Palestine,

Lebanon or Chechnya, as long as war criminals from Israel, Lebanon, or Russia

are not equally brought to trial. Another, material limitation is a result of the under-

standable policy of the ICC Prosecutor to concentrate upon the most large-scale

and most representative crimes.19 One may only hope that prospective perpetrators

envisaging attacking ‘only’ hundreds of civilians or torturing ‘only’ tens of prison-

ers do not study the ICC website.

Anyway, even apart from the limitations to which it is subject in reality, criminal

justice cannot be the only mechanism ensuring the implementation of IHL. Crim-

inal lawyers have known for a long time that criminalization and punishment are

not the only answer to socially deviant behaviour. The increasing focus of public

opinion on criminal prosecution of violations of IHL may also have increased the

reluctance of states and of their military to use existing mechanisms for fact-find-

ing, such as the International Humanitarian Fact-Finding Commission.20 Although

the ICRC stresses that it will not provide information for the purpose of the prose-

cution of perpetrators and it has obtained corresponding immunities,21 states and

armed groups may also have become more reluctant to give the ICRC access to

victims of IHL violations – in places of detention and in conflict areas. Certain

proposals to develop new mechanisms for the implementation of IHL may also

meet resistance in military circles because they could facilitate criminal prosecu-

tion, although this is not their aim. This may explain the reluctance of the military

to suggestions that states must keep records to operationalize the proportionality

principle, that they should ensure a minimum of transparency about precautionary

measures taken in the conduct of hostilities or that they should conduct, in confor-

mity with international human rights law, enquiries in case of civilian deaths and

make their results publicly accessible.22

An exclusive focus on criminal prosecution may also give the impression that all

behaviour in armed conflict is either a war crime or lawful. That impression in-

creases frustration and cynicism about IHL and its effectiveness, which in turn

facilitates violations. More importantly, that impression is simply wrong. Indeed,

an attack directed at a legitimate military objective which must not be expected to

cause excessive incidental harm to civilians is not a war crime, even if many civil-

ians die. Except in case of recklessness, mistakes in targeting are not war crimes.

For the protection of the civilian population it is however crucial that all those
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launching attacks take all feasible measures to minimize incidental civilian harm or

mistakes, e.g., by verifying targets, selecting tactics, timing and ammunition and

giving the civilian population an effective warning,23 although a violation of that

obligation is not a war crime. Similarly, it is crucial for war victims that occupying

powers do not legislate as if they were at home, that the ICRC is provided access to

protected persons, that detainees may exchange family news, that families sepa-

rated by frontlines are allowed to reunite, that (former) parties to a conflict coop-

erate to clarify the fate of missing persons, that mortal remains are if possible iden-

tified, that humanitarian organizations are provided access to persons in need or

that children are provided with appropriate education and that civilians both in

occupied and on enemy territory get an opportunity to find employment. All the

aforementioned is prescribed by IHL, but the violation of such prescriptions is not

a war crime.

The great civilizing impact of international criminal law is that it individualizes

responsibility, guilt and punishment. Nevertheless, war is preponderantly a collec-

tive phenomenon. Given modern technology, military structures and political over-

sight, hostilities may be planned and executed in a system in which no one has full

knowledge and control, yet IHL will only be respected if everyone takes it into

account. Individualization of such complex processes is essential, but it is, first,

not easy conceptually to criminalize all its aspects; second, it is often impossible

to obtain sufficient evidence to prosecute all those involved; and third, individual

responsibility is only half of the truth. The other, indispensable part of every effort

to improve respect for IHL lies in establishing the responsibility of the state or

armed group and in sanctioning it.

Criminal justice furthermore inevitably adopts a retrospective, legalistic, proce-

dural and confrontational perspective about behaviour in war. Despite all contem-

porary efforts to integrate the victims’ perspective, the perpetrator remains and

must remain at the centre of any trial. IHL, however, must also be implemented

through preventive action, immediate reactions to violations, and providing im-

mediate redress to victims (often without distinction between those who are mere

war victims and those who are victims of violations of IHL). A co-operative and

pragmatic approach often leads to better immediate results, while in the long run it

is equally important that the law is reaffirmed and the perpetrators are confronted.

There exists a great complementarity and mutual reinforcement between the in-

creasing impact of criminal justice and the traditional way in which IHL is imple-

mented. The only risk is that in the perception of public opinion, third states,

NGOs and those who fight, criminal justice becomes so dominant as a solution

that cooperation and humanitarian action are neglected. For third states and the

international community, international criminal justice must not be an alibi for not

engaging in diplomatic action and sometimes (as a last resort) in military action for

the purpose of stopping violations (and the conflict itself).
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2.5 IHL is law and therefore needs a minimum of structure to be

implemented

All law needs a minimum of structure of authority within the society to which it

applies. As will be discussed later, international law is still centered on states. IHL

is certainly also addressed to individuals, but its implementation depends heavily

on ‘parties’ of armed conflicts: states and, in non-international armed conflicts,

organized armed groups. This raises problems in failed states, where formal struc-

tures of authority have collapsed and informal structures are non-transparent, tran-

sient and based upon interpersonal relations rather than rules.24 In such situations, a

legal question of applicability and a practical problem of application appear.

IHL of non-international armed conflicts does not apply to every act of violence

within a state. To apply, the situation must meet a minimum threshold in terms of

intensity, number of active participants, number of victims, duration and protracted

character of the violence, organization and discipline of the parties, capacity to

respect IHL, collective, open and coordinated character of the hostilities, and de
facto authority by the non-state actor over potential victims.25 As regards the

armed group(s) involved, it is important to note that they must have a minimum

degree of organization, but the exact degree is not settled in law. Article 1(1) of

Protocol II sets a relatively high threshold for a group to be an addressee of it (and

which at least one anti-governmental armed group must meet to make Protocol II

applicable). The group must ‘under responsible command, exercise such control

over [a High Contracting Party’s] territory as to enable [it] to carry out sustained

and concerted military operations and to implement this Protocol.’ The criteria a

group must fulfill to make Article 3 common (and presumably the parallel custom-

ary law26) applicable are lower, but controversial, as the text itself does not clarify

anything. For humanitarian reasons, the ICRC pleads that ‘the scope of application

of the article must be as wide as possible’.27 The UN Security Council and the

former UN Human Rights Commission have applied IHL to thirty very fragmented

groups in a situation of chaos in Somalia.28 On the other hand, the international ad
hoc criminal tribunals and the Inter-American Commission on Human Rights are

more restrictive and put emphasis on a minimum degree of organization of a
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group.29 One may adopt a functional approach and consider any group to be sub-

ject to some rules formulated in terms of absolute prohibitions (such as the prohibi-

tion of torture), while not necessarily also to rules requiring a minimum degree of

organization (such as the respect of judicial guarantees). This approach may be

appropriate once an armed conflict already exists. However it defies logic if it is

used to determine whether at least two groups have the necessary degree of organi-

zation to make the situation an armed conflict, as IHL cannot only partly apply in a

situation. For that purpose, I argue, it is preferable to require from an armed group

the minimum degree of organization necessary to comply with all rules of IHL of

non-international armed conflicts – which are anyway mostly formulated in prohi-

bitory terms. Anyway, once IHL of non-international armed conflicts applies be-

cause the threshold is met, including at least two parties having the necessary

degree of organization, it applies to every act committed with a nexus to the con-

flict,30 even if the perpetrator of the act does not belong to any party to the conflict

and acts outside any structure of authority.

Even independently of those questions of applicability, it is simply practically

much more difficult for third parties (such as humanitarian organizations) to con-

vince, train, monitor, every (perhaps drug addicted) child soldier concerning the

respect for IHL, than if a commander exists who can commit his subordinates to

respect IHL, instruct them, monitor their respect, repress violations receive and

deal with allegations of non-respect.

3. CHALLENGES DUE TO THE NATURE OF CERTAIN CONFLICTS

AND OF CERTAIN ACTORS

3.1 Particular difficulties in obtaining respect of IHL in asymmetric

warfare

IHL as it stands is best suited to armed conflicts between equally powerful parties.

The more asymmetric a conflict is, the more difficulties arise for the implementa-

tion of IHL and for humanitarian action.31 At least when the US is involved, every

conflict is asymmetric, because of the incredible technological superiority and

military strength of US armed forces. In non-international armed conflicts, those

fighting against the government are, at least in the initial phase, nearly by defini-

tion inferior in power and would have no chance to overcome governmental armed

forces in an open battle between clearly distinguished fighters, which is the situa-

tion for which IHL is best suited.
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In such asymmetric wars, both sides are convinced that they cannot win the war

without violating or at least ‘reinterpreting’ IHL. Concerning the ‘war against ter-

rorism’, an official US commission of inquiry has concluded that the US could not

defeat the ‘enemy’ if captured enemies had to be treated according to the Third

Geneva Convention as interpreted by the ICRC.32 Implicitly, the claim is that the

necessary intelligence information about terrorist networks can only be obtained

by treating those who are supposed to have such information inhumanely. As for

the enemy, armed groups are classified as ‘terrorist’ because they regularly resort

to terrorist acts. Such resort is in my view not simply due to a lack of humanity and

motivated by hate, but based on a very rational calculation. ‘Terrorist groups’ be-

lieve that their only chance to overcome their enemy, who is so much superior in

equipment, technology and often manpower, is by demoralizing the civilian popu-

lation through terrorist acts. In my view, both calculations are wrong. Inhumane

treatment of suspected ‘terrorists’ will only contribute to recruiting others and put

democratic states on the same moral level as the terrorists. Terrorist attacks only

contribute to the determination of the public in democracies to stand behind their

governments and to favour military solutions rather than to eradicate the root

causes of terrorism (but this may be precisely what the terrorists aim at, because it

guarantees them continuing support by their constituencies).

Furthermore, in asymmetric wars, most rules of IHL are in fact addressed to

only one side. Only one side has prisoners, only one side has an air force and only

one side could possibly use the civilian population as shields. Whereas under IHL

reciprocity is not a legal justification for violations, positive reciprocity, i.e., the

wish that the enemy would respect the rules in a similar situation in which the

roles were inversed, certainly plays an important role as a non-legal factor contri-

buting to the respect of IHL. A combatant treats captured enemy combatants hu-

manely because he or she hopes that he would also be treated humanely if cap-

tured. Such motivation is obviously lacking in asymmetric conflicts.

Beyond that, the very philosophy of humanitarian law is challenged by such

conflicts. The St. Petersburg Declaration of 1868 has laid down that ‘the only

legitimate object which states should endeavour to accomplish during war is to

weaken the military forces of the enemy’.33 While the aim of a conflict is to prevail

politically, acts of violence for that purpose may only aim at the military. This

basic philosophy is beside the point in asymmetric wars. One of the strongest argu-

ments used to convince belligerents to respect IHL is that they can achieve victory
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while respecting IHL and that IHL will even make victory easier, because it en-

sures that they concentrate on what is decisive, the military potential of the enemy.

This argument is not fully true in asymmetric conflicts. Finally, the weaker side in

an asymmetric conflict often lacks the necessary structures of authority, hierarchy,

communication between superiors and subordinates and processes of accountabil-

ity, all of which are necessary, as discussed above, to enforce IHL or any other

rules. Legally, one may obviously consider that such groups do not possess the

minimum structure of organization necessary to be a party to an armed conflict

discussed above, and that IHL therefore does not apply to such conflicts. In prac-

tice, this would however mean that IHL does not apply at all to asymmetric con-

flicts, not even to the more organized governmental side.

3.2 IHL is humanitarian; thus, its respect is particularly difficult to

obtain when the very aim of belligerents is inhumane

It has just been mentioned that one of the factors traditionally contributing to the

respect of IHL is that such respect does not hinder a belligerent from achieving its

aim to overcome the enemy, but may even facilitate victory. This argument presup-

poses, however, that, as for the first time codified in St. Petersburg in 1868, acts of

violence may only be directed at the military potential of the enemy. Anchored in

the principle of military necessity,34 as a restraint to warfare, this curbs ‘total war’.

Acts of violence against persons or objects of political, economic, or psychological

importance may sometimes be more efficient to overcome the enemy, but are never

necessary, because every enemy can be overcome by sufficiently weakening its

military forces. Once its military forces are neutralized, even the politically, psy-

chologically, or economically strongest enemy can no longer resist. Today this line

of reasoning is not simply called ‘oversimplistic’ by some scholars,35 but its very

basis is at odds with what many engaged in warfare want to achieve. If their aim is

genocide, ethnic cleansing, looting and rape, from their point of view it is logical

that they do not aim at the military. Their very aim is incompatible with IHL.

Furthermore, if belligerents do not want to win the conflict but to perpetuate it

because only the conflict environment allows them to live from what they steal

from the civilian population and to loot the resources of the country, if they want

to rape with impunity, to feel powerful with their weapons, the respect of IHL

would make the achieving of any of those aims largely impossible. In such situa-

tions, where IHL is incompatible with the very aim pursued by a belligerent, it is

particularly difficult to obtain its respect.

In other situations, IHL does not prohibit the achievement of the aim pursued by

a belligerent, but it may prohibit what the belligerent perceives as the only or ea-
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siest means to achieve that end. If an armed group thinks it may achieve the aim of

getting a numerically and technologically superior enemy to withdraw only by

terrorizing the civilian population, it must perceive IHL as making the achieve-

ment of its aim (which is as such fully compatible with IHL) impossible. Similarly,

a belligerent wishing to oust an enemy government (as such an aim fully compati-

ble with IHL) may do so under IHL only by fighting against that government’s

armed forces. Once those armed forces are defeated, but the government still does

not want to give up, technologically superior armed forces may ‘run out of targets’

for their air force and missiles.36 The only option remaining under IHL is then to

occupy the enemy country to physically arrest the members of that government.

The experience of the US and its allies in occupying Iraq may strongly discourage

future belligerents to choose that way; in fact, it may have provided them with

even greater incentive to take short-cuts and to try to provoke the local (enemy)

population to oust the enemy government. If this is done through propaganda, in-

cluding disinformation, it raises no problems with IHL. If this is achieved by at-

tacking that population or the infrastructure it uses, or even by making that popula-

tion’s life impossible, it is incompatible with IHL. Respect of IHL by such a

belligerent may therefore imply the necessity to choose a strategy costing the lives

of more of its soldiers. This is more challenging than to convince a traditional

belligerent to attack ammunition factories rather than holiday resorts.

3.3 The equality of belligerents before IHL is challenged in discourse

and reality

Perhaps the most important principle of IHL is the absolute separation between ius
ad bellum (the law on the legitimacy of the use of force) and ius in bello (the law

on how force may be used) and the resulting equality of the belligerents before

IHL, independently of the justification of the cause for which they are fighting.37

This equality of the belligerents is also a crucial difference between an armed con-

flict to which IHL applies and a crime to which criminal law and the rules of

human rights law on law enforcement apply. It is frequently challenged or ignored

by those who are convinced that they have a particularly ‘just’ cause.38
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Even if only at the level of perception – and not of legal argument – interna-

tional armed conflicts appear to become law enforcement actions directed by the

international community against ‘outlaw States’, it is more difficult to obtain re-

spect for the rules of IHL in such situations.

From the perspective of the UN Charter, the contemporary world can be per-

ceived as ruled by a collective security system. Others may see it as developing

towards a hegemonic system in which the sole superpower will ensure interna-

tional law and order with coalitions of the willing.39 From both perspectives, inter-

national armed conflicts between states can no longer be perceived as conflicts

between equals. Both from the point of view of the means at the disposal of the

two sides and from a moral point of view, they are asymmetric. On the one side

there is the international community and those who represent it, or at least who

claim to represent it; on the other side there is generally one single ‘outlaw’ state

(in recent years, for instance, Yugoslavia or Iraq).

In such an environment, the separation between ius ad bellum and ius in bello,
and the application of the same IHL rules to both sides, becomes less and less

acceptable for those who perceive themselves as enforcing the common interest.

In my view this is one of the main reasons why the UN is so reluctant to recognize

that it is not only bound by the principles and spirit, but also by all rules of IHL.40

At the same time, equal application corresponds less and less to reality because

the militarily weaker ‘outlaw’ does not respect IHL, but rather sees the resort to

acts prohibited by IHL, such as terrorist attacks or acts of perfidy, as his only

chance of avoiding total defeat.

The major disadvantage of such erosion of the equality of the belligerents in

both arguments and reality is that it leads to a self-fulfilling prophecy and an ex-
post justification for IHL violations. IHL applies to armed conflicts between

equals. Law enforcement concerns a relation between unequals, the state and the

criminals. Once armed conflicts become a kind of law enforcement between un-

equals, there will be no rules on how the outlaws may fight against law enforcers.

If the enemy is simply perceived as a criminal, his killing of women and children

indiscriminately and targeting members of armed forces become legal equivalents.

As for the enemy, if he perceives himself as a mere criminal and not as a party to

an armed conflict with rights and obligations, he will not even feel bound by IHL

(rather than simply acting in violation of IHL). As for the ‘law enforcers’, they can

no longer be bound by the full set of IHL rules, including, e.g., combatant status

and combatant immunity for the members of the ‘outlaw’ armed forces. Nor can

the ‘law enforcers’ tolerate the resistance that IHL puts up in situations of military
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occupation to changes of laws and institutions by an occupying power.41 At most,

they will accept being bound by a new set of temperamenta belli,42 human rights-

like restraints addressed to those who are engaged in international law enforcement

– but not to their enemies.43 Thus, the historical cycle, which started with temper-
amenta belli for those engaging in a bellum iustum, would be closed and we would
return to the starting point.

It may be that this development is inevitable. I would hope it would take place in

the form of strengthened international institutions able and willing to enforce the

rule of international law. In such an environment, there could indeed be inequality

before the law as between those who enforce international law and the subjects of

that enforcement. Yet, I contend that contemporary reality remains very far from

the utopia just described – and from a genuine hegemonic world order. First, the

world is still made up of sovereign states. Even when they violate international

law, states cannot yet be perceived as simple criminal gangs, comprised of criminal

individuals. In particular, the freedom of combatants, and even more so of civil-

ians, to ‘join’ an ‘outlaw’ state is incomparably less than the freedom an individual

has to join a criminal gang at the domestic level. Second, despite all the progress

made in recent years, the possibility of holding responsible individuals who decide

upon a course of action resulting in their state’s violation of international law is

still underdeveloped. It depends to a great extent on the willingness of states to co-

operate. This implies that behaviour contrary to the international community’s

common interest (including law and order) cannot yet be dealt with exclusively as

individual behaviour. It must still in addition be attributed to states to generate the

necessarily collective reaction. Third, in the absence of an efficient international

system of adjudication, there may, in a given armed conflict, still be bona fide
divergences of view over which side is the outlaw and which is fighting for the

common interest.

As long as these realities remain unchanged, armed conflicts will continue to

have more in common with traditional wars than with domestic law enforcement.

Law that attempts to protect those involved in, and affected by, a social phenomen-

on should not disappear before the phenomenon to which it applies disappears.

This truism applies to IHL, including the separation which must be drawn between

it and the legitimacy of the cause of the parties involved.
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3.4 Engaging non-state armed groups

In 1930, a British author wrote: ‘[I]n spite of the modern theories…international

law … nevertheless has something to do with states.’44 Despite all changes the

world and international law have undergone since then, this dictum is still true

today. International law is mainly made by states, it is mainly addressed to states;

its implementation mechanisms are even more state-centred. While the rules on

state responsibility are today well codified, the international responsibility of non-

state actors is still largely uncharted land. Even when rules apply to non-state

actors or are claimed to apply to them, in most cases no international forum exists

in which the individual victim, the injured state, an international intergovernmental

or non-governmental organization or a third state could invoke the responsibility

of a non-state actor and obtain relief.

International reality, however, is less and less state-centred. NGOs, trans-na-

tional enterprises and armed groups have one thing in common: they are important

international players, but they are still largely non-existent for international law.

When asked how the law should deal with this reality, we are confronted with

genuine dilemmas. Shall international law engage those non-state actors, giving

them inevitably a certain international standing (but with the advantage of being

able to require them to comply with certain international standards) or shall it

ignore them? For trans-national enterprises and NGOs, the law has an alternative,

which is to let the domestic law of the territorial state on the territory of which they

act deal with them. For armed groups, this alternative by definition is not practic-

able, because they would not be armed groups engaged in an armed conflict if they

were within the practical reach of the law and the law enforcement systems of the

state on whose territory they are fighting. Therefore, the only possibility to engage

them is to engage them by international law and by mechanisms of international

law.45

IHL applicable to armed conflicts not of an international character has, since

1949, been more progressive than the rest of international law. Armed groups are

specifically mentioned as addressees of international humanitarian law by Article 3

common of the 1949 Geneva Conventions, which reads: ‘In the case of armed

conflict not of an international character occurring in the territory of one of the

High Contracting Parties each Party to the conflict shall be bound to apply, as a

minimum, the following provisions’ (emphasis added). That article makes it abso-

lutely clear that both sides of a non-international armed conflict are bound by these

rules. Nevertheless, the mechanisms of implementation for non-international

armed conflicts remain very limited and some IHL treaties other than the Geneva

Conventions, such as the Ottawa Convention banning landmines, are still only
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addressed to states.46 In addition, even when armed groups are bound – as they are

by Article 3 common to the Geneva Conventions – it is necessary to engage them

to obtain a sense of ownership by them.

In my view, this process starts already when drafting new rules. Today, many

people suggest that IHL is no longer adequate for modern conflicts and should be

revised. One of the inadequacies mentioned is precisely situations of armed con-

flicts with armed groups – in particular when they are trans-national armed groups.

In the present international environment, I am rather sceptical about the chances of

obtaining consensus on new rules genuinely improving the protection for war vic-

tims. But let us assume we should revise the law applicable to the fighting between

states and armed groups. If we want to revise IHL in a certain area, we have to

discuss with the actors, which, in the area of non-international armed conflicts,

include the armed groups. No one would suggest revising the law of naval warfare

without speaking with the navies. This is the essence of IHL. It has to be applied

by parties and with the parties and it has to be based on an understanding of the

problems, the dilemmas and the aspirations of the parties to armed conflicts. This

is the big difference compared to criminal law. Criminal law does not have to ac-

commodate the aspirations of the criminals, allow them to reach their aims, or be

realistic for them. For criminal law, however, there is vertical, hierarchical enforce-

ment while international law is still basically enforced horizontally, by the parties.

More importantly, the law has to be disseminated to those who have to apply it.

How does one disseminate to armed groups, taking their specificities into account?

Certainly not by power point presentations! Members of armed groups do not re-

ceive, as do members of regular armed forces, months of basic training. Most of

the time, once they become members of the armed group, they are immediately

sent into action. We should at least be able to suggest some realistic ways in which

such people can be trained to respect IHL.

To get a commitment by the armed group is already an important step because

this creates somehow a constituency within the armed group. Some members and

leaders, who undertook the commitment, will to a certain extent become advocates

of IHL within the armed group. They do not want to lose face by showing that they

do not have any influence on the group and that the group continues to violate IHL

as much as before the commitment was undertaken.

For this purpose, it is even more useful to negotiate a code of conduct with the

armed group. In my view, a declaration by an armed group that it will comply with

‘the Geneva Conventions and Additional Protocols’ deserves scepticism. There are

some 500 articles in those treaties! Often, a two page code of conduct is preferable,

which really addresses the genuine humanitarian issues that arise for a given armed

group in the field.
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In my view, armed groups should even be provided advisory services. The

ICRC has a specific unit within its legal division which advises states how to im-

plement international humanitarian law, how to adopt legislation in conformity

with IHL, and which advises them to create inter-ministerial commissions looking

into IHL issues, for example. Such advice is also needed for armed groups. Ob-

viously, armed groups are confronted with other difficulties in implementing IHL

than states. Many would be reluctant to see them ‘legislating’. However, how else

than based upon general and abstract regulations can they obtain compliance by

their members, punish those who do not comply or require certain conduct from

those who are under their de facto control? An inter-ministerial commission – or

something akin to it – is probably not what armed groups need. If we want to

obtain respect for IHL by armed groups, we should put ourselves into the shoes of

their leaders and assume that they genuinely wish to respect it. How should they do

it? In my view, it is more difficult for them than for a government with a structure

and institutions in place. How does a clandestine, illegal group ensure compliance

with IHL? It would probably have to punish members who do not comply. But can

it do that, while respecting international human rights law? How could it provide a

fair trial? Based on what legislation? Obviously our advice will be based upon the

assumption that the group wants to respect IHL and this assumption may often be

wrong. This assumption is however equally often wrong for states, which does not

hinder us to provide them advice based upon that assumption. Experience shows

that such advice will often contribute to making its beneficiaries want to comply

with IHL even if initially they did not want to do so. I do not think the ICRC has a

list of states to which it does not provide advisory services on the basis that it

considers that in any case they are not willing to respect IHL.

The next step is to reward the respect of IHL. In an international armed conflict

a combatant will be a prisoner of war once he falls into the power of the enemy.

Thanks to combatant immunity he cannot be punished for having killed enemy

soldiers. If he commits war crimes, he must be punished. He therefore has a defi-

nite interest in complying with IHL. Such a reward does not exist for non-interna-

tional armed conflicts. If a citizen starts a non-international armed conflict against

the government, and kills only soldiers, he or she will nevertheless be prosecuted

for murder once captured by governmental forces. Even perfect respect for IHL

will not avoid such prosecution. There are probably only very few countries where

it is a mitigating circumstance to have only killed soldiers and not civilians.

Although this fundamental difference between international and non-international

armed conflicts cannot be fully overcome within the Westphalian system, we

should nevertheless develop some incentives for those who comply with IHL in

its own corpus, in international criminal law, refugee law and international anti-

terrorism law. This is one of the major reasons why acts that are committed in an

armed conflict and are not prohibited under IHL should never fall under any defi-

nition of terrorism.47

Commitment, advice and rewards are never sufficient. The respect of the law

also has to be monitored. Under Article 3 common to the Geneva Conventions,

the ICRC may offer its services to armed groups and if the armed group accepts,
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the ICRC may monitor the group’s respect in exactly the same way it monitors

states involved in international armed conflicts. Similarly, when Geneva Call, an

NGO engaging non-state armed groups not to use landmines, obtains a Deed of
Commitment, this is not the end of the story, but the beginning of a process in

which Geneva Call also monitors whether the commitment corresponds to the rea-

lity in the field.48

Finally, with armed groups as with states, there must be (and there is) responsi-

bility for violations. International criminal law is as much addressed to those fight-

ing for armed groups as to those fighting for states. In international private law the

possibility to construe and sanction a violation of IHL as a tort has to be explored

and implemented in domestic courts. In this field, the United States is a pioneer

with its Alien Tort Claims Act.49 Furthermore, the international responsibility of

an armed group has already been addressed by sanctions taken by the Security

Council against armed groups.50 Another area which I think deserves exploration

is how humanitarian organizations should react to violations of IHL by armed

groups. How should they make sure that armed groups do not take advantage of

the competition between humanitarian organizations which face a considerable di-

lemma when confronted with violations by armed groups? On the one hand, those

organizations want to help the people who are in the hands of the armed groups –

which necessitates continuing cooperation with the group. On the other hand, it is

essential that there be some reaction to violations and that humanitarian organiza-

tions do not simply tolerate all violations to ensure access.

There are two main objections in trying to engage all non-state armed groups.

First of all, many object that when armed groups are engaged by international

actors, they are somehow encouraged to continue violence, which inevitably cre-

ates human suffering. I agree that a world without armed groups would be a better

world. However, armed groups are simply a reality, just as armed conflicts are a

reality. Those who developed IHL did not like armed conflicts, but they did not

simply state that armed conflicts should not exist. They also accepted that armed

conflicts are a reality and tried to design rules applicable to this reality, accepted by

those involved in this sad reality. Similarly, I do not think the unhappy reality of

armed groups will disappear because we ignore them. We have to deal with this

reality and the first step towards gaining respect of some rules is to speak with the

people involved and to have mechanisms engaging with these people.

Second, more moderate opponents accept engaging some armed groups but not

all armed groups. I think we have to engage all armed groups. The only limitation
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is that such a group must be a genuine armed group engaged in a genuine armed

conflict. Both terms are admittedly not very clearly defined in IHL.51 Beyond that,

I do not see how we could distinguish between ‘good’ and ‘bad’ armed groups.

Whether they are ‘serious’ or not, or whether they are willing to comply with re-

straints, will be shown by the result of the process and therefore cannot be a pre-

condition to the process. From a humanitarian point of view such distinctions

would mean that those in need of the greatest protection would be deprived of any

protection efforts just because they are in the hands of a group we utterly reject.

Next there is a diplomatic problem. If we refuse, for example, to engage Hezbollah

in Lebanon or the Taliban in Afghanistan, how can we justify with the Government

of Sri Lanka that we engage the LTTE or with the Government of Colombia that

we engage the FARC? Those governments would never accept that their opponents

are ‘better’, more ‘serious’ or more willing to comply with rules than other armed

groups. Therefore, I think the only chance is to try to engage all armed groups and

to develop mechanisms, not only for the ideal inter-state world under the UN Char-

ter, but also for the real world in which armed conflicts are as much fought by

armed groups as by governments. This is the new frontier of IHL. If this law does

not develop on that frontier, it will become slowly, but increasingly, irrelevant.

4. THE CHALLENGE OF PERCEPTION: THE CREDIBILITY GAP

BETWEEN THE LAWAND REALITY IS GROWING

A recent report on transitional justice in Sub-Saharan Africa by the International

Center for Transitional Justice bears the title, ‘Overpromised, Underdelivered’.52

Unfortunately, this diagnosis is true for most aspects of the implementation of

IHL. In addition, on both sides of the equation, the gap is wider in perception than

in reality. All this runs the risk of decreasing the respect of the applicable rules in

reality.

4.1 The law increasingly promises protection and respect

On the level of promises made by scholars, international tribunals, international

organizations and even by states in their discourse in international fora, substantive

IHL is at an enviable level and its rules have developed at a breathtaking speed for

the benefit of war victims. We were told that nearly all rules of IHL treaties and

many more are customary law and therefore not only binding upon all states, but

also based upon state practice.53 In addition, most rules of IHL applicable to inter-

national armed conflicts were also found to apply, based upon state practice, to
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non-international armed conflicts.54 To take just one example, the recent ICRC

Study on customary IHL ‘restates’ the rule: ‘The parties to the conflict must

ensure the freedom of movement of authorised humanitarian relief personnel es-

sential to the exercise of their functions. Only in case of imperative military neces-

sity may their movements be temporarily restricted’, and, regarding non-interna-

tional armed conflicts, the commentary states ‘No official contrary practice was

found’.55 Excellent news for those in need of assistance in the Congo, Sri Lanka,

Chechnya or the Sudan! The crux is obviously the term ‘official’ which qualifies

the practice and which refers not to what states actually do but to what they say,

including when they hypocritically claim that their forces, on the facts, always

comply with the highest possible humanitarian standards, while everything their

enemies do violates the law. This corresponds to the jurisprudence of the ICJ,56

but it will not contribute to the belief in IHL of those deprived in actual practice

from humanitarian assistance.

What is more, we are told that most rules of IHL have a jus cogens character,57

are intransgressible,58 and no one provides an example of a rule of IHL that does

not have this character. Although some scholars still do not understand the impor-

tance of such classification (because treaties derogating from IHL rules59 are not

the main obstacle for the respect of IHL in today’s world),60 it must be satisfactory

for the tens of thousands of women raped in armed conflicts around the world, that

they are not victims of simple violations of IHL, but of violations of jus cogens.
Some states and scholars traditionally postulated a ‘devoir d’ingérence’; the

father of this concept is today the foreign minister of France.61 Today, following a

Canadian initiative, one rather refers to the ‘responsibility to protect’, without

really clarifying who has this responsibility and how it has to be implemented.62
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More conservative IHL experts simply recall that all states have an obligation to

‘ensure respect’ of IHL.63 Victims of violations of IHL in Chechnya, however, are

still waiting for France to comply with its ‘devoir d’ingérence’, for Canada to take

up its ‘responsibility to protect’ and wonder whether Germany, Switzerland and

Sweden are actually doing all in their power (and that is compatible with the UN

Charter) to ensure the respect of IHL by Russia. As for those benefiting, according

to some, from international protection against inhumane regimes and armed groups

in Afghanistan and Iraq, they simply hope that they will not be too frequently

bombed by mistake, as incidental effects, or as human shields during such protec-

tion. Under consistent UN Security Council practice applauded by the unanimous

college of scholars, violations of IHL, including in non-international armed con-

flicts, constitute threats to international peace and security. Victims of violations of

IHL in Chechnya, Palestine and Iraq are simply still waiting for the Security Coun-

cil to comply with its ‘duties’64 in such a case.

We have already dealt above with the progress that international criminal law

and international criminal justice have made in fighting impunity and with the

difficulties and double standards such fight is still subject to. The international

community promised to put an end to impunity.65 We were told that there is ‘no

peace without justice’. Many war victims are simply still deprived of both – in

many armed conflicts not even one single perpetrator has been punished, and even

where a serious international and domestic effort of criminal prosecutions has been

made, most war criminals continue to benefit, de facto, from impunity. The case of

the former Yugoslavia has simply shown that it is materially, socially and politi-

cally impossible to prosecute all those who have committed war crimes according

to the very broad interpretation adopted by the ICTY of concepts such as interna-

tional armed conflict, protected civilian, common purpose or joint criminal enter-

prise. However, should the war victims not have been told from the very beginning

that ‘their’ perpetrator will very probably not be prosecuted? The gap is perhaps

even wider concerning reparations. The UN General Assembly has promised full

reparation to all victims of violations of IHL in the Basic Principles and Guide-
lines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humani-
tarian Law.66 Whenever restitutio in integrum is not possible, compensation

‘should be provided for any economically assessable damage, as appropriate and

proportional to the gravity of the violation and the circumstances of each case

…’.67 Examples mentioned are physical or mental harm, lost opportunities, includ-
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ing employment, education and social benefits, costs required for legal or expert

assistance, medicine and medical services, and psychological and social services.

An enormous gap remains between such reparation foreseen by public interna-

tional law, including by the Basic Principles in case of mass violations, and prac-

tice in actual post-conflict situations. Not only is it often the case that no indemnity

is ever provided (Haïti, El Salvador), but, even where compensation programmes

exist, the procedures, calculation of the compensation, restrictive definition of vio-

lations leading to compensation and sometimes even the link between the violation

and compensation depart significantly from the norms prescribed by both interna-

tional and internal law for individual cases of violations.68 In not one single case

has full compensation been offered to all victims of violations of IHL. Would it not

have been more humane not to create false (and financially completely unrealistic)

expectations among those who have already suffered?

4.2 The perceived reality is increasingly dominated by deliberate,

widespread and systematic violations

4.2.1 Consequences of the credibility gap

The widening gap between IHL and the reality in armed conflicts, but even more

so the much wider gap between alleged rules and reality perceived through the

media and NGO reports, have negative effects on the implementation of IHL. The

perceived gap concerning some rules has a contagious effect on other rules. If the

postulated customary rule on humanitarian access is not always respected, why

should the clear, uncontroversial treaty ban on torture be respected? If the rule

providing for full compensation is never fully respected, why should the prohibi-

tion of deliberate attacks upon civilians always be respected? Sometimes the pro-

mises have also served as an alibi for not acting. According to some sources, this

was the hope of some in the Security Council when it set up the ICTY.69 Thanks to

the first president of the ICTY, the alibi, however, became a reality. Perceiving the

gap between promises and the reality they suffer from, the victims are frustrated,

no longer believe in the law and, what is worse, those who fight for them are even

less likely to comply with IHL. Placing their trust in the promises of the interna-

tional community, victims may even take wrong decisions, which may be fatal for

them. If the inhabitants of Srebrenica had known from the beginning that the UN

was unable or unwilling to deliver on the promise inherent in constituting Srebre-

nica a protected zone, they may not have tolerated Bosnian Muslim forces’ occa-

sional provocation of the Bosnian Serb forces through raids on the surrounding
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villages70 and they would likely either have stayed in their villages of origin or

have fled to real safety rather than concentrated in the place where they would be

massacred. Finally, and most importantly, no fighter, combatant or commander

wants to risk his life, freedom, health, efforts, to forego the easiest solution or

even victory to be the only one who respects IHL if he is convinced (or suspects)

that no one else respects IHL, or that IHL is not appropriate for the actual conflict

he or she is fighting.71

4.2.2 How to reduce the credibility gap?

The main way of reducing the gap between promises and reality is to respect IHL

as promised. Next, those who claim that IHL as it stands was developed at another

time and is not adequate for the new challenges raised by the contemporary kind of

conflicts should be clear that they advocate a change in the law and do not suggest

that in the meantime the existing rules are no longer valid. I am not aware of many

concrete proposals by those labelling the Geneva Conventions ‘outdated’ as to

which provisions of IHL treaties should be amended with what new wording. If

scholars and politicians say that IHL is not adequate without immediately adding

which rules are adequate in what situation, this has catastrophic results in the field.
Every soldier, policeman or interrogator, pressed hard by the enemy or the need to

avoid terrorist attacks, may consider ‘inadequate’ those rules of IHL he was trained

to comply with (e.g., not to torture or to take feasible precautions in attack), but

that hinder him from taking short-cuts or oblige him to engage in additional work,

be more patient or take additional risks.

As suggested above, in some instances it may also be wise to nuance promises.

True, law always lays down in Kantian categories a ‘Sollen’ (what ought to be) and

therefore a promise. If it was simply describing reality, a ‘Sein’, it would lose its

normative character and therefore be useless. When Henry Dunant came back from

the battlefield of Solferino, he suggested a promise (by states) that the wounded

and sick should be respected, protected and cared for, ‘to whatever nation they

belong’. Till today, this promise has not been entirely fulfilled. If Henry Dunant

had not advocated that promise because he was not sure that states would actually

deliver on it, there would be no Geneva Conventions. Those promises, although

never entirely fulfilled, nevertheless clearly influenced reality to the benefit of war

victims. The challenge described in this chapter is therefore not a qualitative criti-

cism. My suggestion is not ‘Don’t promise what you are not certain will be deliv-

ered.’ I rather describe a quantitative challenge: We should avoid that the gap be-

comes too wide, mainly by bringing reality closer to our promises, but also by

avoiding promises we can never deliver on and which are, in addition, often made

by those who cannot deliver.
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Another way of reducing the credibility gap and the disadvantages it implies is

to bring the perceived reality of systematic violations closer to the actual reality of

frequent respect. Those who consult the media and NGO reports probably believe

that IHL is almost never respected. This is indeed the perception I sense when

discussing with students all around the world, but also with some military and

with individuals wounded by a profound sense of being the victims of historical

injustice, e.g., in the Middle East. This feeling that IHL is systematically violated

is inaccurate and extremely dangerous for the credibility of IHL and for war vic-

tims. Only a few individuals are ready to respect rules protecting those they per-

ceive as enemies even if they are convinced that their enemies do not respect those

rules. As the youth in the Middle East is convinced that the US was deliberately

attacking civilians during aerial bombardments in Iraq, they do not condemn sui-

cide attacks directed at civilians. As they are convinced that the torture pictures

from Abu Ghraib show a deliberate policy of the US, they are not shocked by the

taking of hostages and indiscriminate attacks by Iraqi resistance groups. This vi-

cious circle of non-respect has to be broken. First by an attitude of respect by well-

organized, powerful, democratic states. Second, states – often falsely – accused of

violations should make serious enquiries and make their results public in every

instance, in order to convince those who consider them as the enemy of their gen-

eral willingness to respect IHL and their honest endeavour to ensure respect by

their forces. In my view, this would contribute much more to winning the ‘war on

terrorism’ than any doubtful intelligence information which can be extracted from

suspected terrorists. Third, all of us should whenever possible and when it is true,

show that IHL is most often respected. This is not an easy task. It is not easy to get

the facts of real-life examples of respect. My own examples all date back more

than ten years, not because the world has become worse since then, but because I

left the ICRC in 1997. In the field, fortunately one becomes aware of examples of

respect daily – and I imagine soldiers fighting actual wars have had the same ex-

perience. The ICRC, guardian of IHL, would certainly have an interest and the

necessary raw material to regularly publicize instances of respect. But imagine the

reaction of Palestinians if the ICRC were producing a list of instances of respect by

Israeli soldiers in the occupied territories, the reaction of Chechen groups when

aware of a film showing instances of IHL respect by Russian forces and the mood

in the UN Security Council if the ICRC reports instances of respect of IHL by the

Janjaweed days before the Council wants to adopt a resolution on Sudan. And

imagine the mood in the Colombian government if no instance of respect in Co-

lombia is reported for a whole year. Too much hope cannot be placed upon the

media either. A world in which they would report even-handedly and proportio-

nately about respect and violations would be an Orwellian world. The fact that

public opinion perceives violations as a scandal to be reported and respect as

normal as the fact that water runs out of the tap and electricity comes from the

socket in Geneva or the Hague is a sign that IHL is profoundly anchored in the

public conscience.
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5. CONCLUSION

IHL should disappear upon the disappearance of the phenomenon it regulates:

armed conflicts. This is not dreaming of a utopian world without violence. It is

hoping for an international society and for states in which violence and behaviour

contrary to community interest are dealt with as they are within peaceful, function-

ing states: through law enforcement. Unfortunately, we are not at that stage. The

mere fact that international armed conflicts exist is evidence that international law

does not function. Wherever non-international armed conflicts exist, domestic law

and international law on the coordination of the jurisdiction of sovereign states do

not function. In such an environment, it is normal that the law applicable to this

extraordinary situation which should not exist – IHL – is not perfectly respected.

Even if we take this inherent limitation into account and subtract the distortions

that arise from misperception, we must admit that IHL is insufficiently enforced.

This is the greatest challenge for IHL. To meet it necessitates the creation of poli-

tical will by states and armed groups – which means first and foremost convincing

individuals who decide and fight for states and armed groups. Dissemination,

training and education are crucial but not sufficient. Depending on the individual

to be convinced, diverse political, moral, religious or utilitarian arguments can be

used. The role of law in all this is limited. This contribution has nevertheless

shown that some of the challenges for the implementation of IHL are related to –

if not caused by – legal argument. I have not found recipes for meeting all these

challenges, but I tried to advocate some: faithful application of IHL where it ap-

plies, without manipulation, be it for political or humanitarian purposes or even to

ensure victory for a just cause; ensuring that as few causes as possible cannot be

fought for while respecting IHL; engaging all those who are supposed to respect

IHL; and reducing the credibility gap, not only by enforcing IHL, but also by put-

ting the emphasis on the existing rules instead of developing endlessly new ones –

or, worse, pretending that they already exist – and by convincing TV-viewers,

fighters and their constituencies that IHL is much more respected than they think.
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