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Wi ndsor

I nt r oduct i on

I n t he cent ur y si nce Conf eder at i on our human r i ght s and f unda-

ment al f r eedoms, or ci vi l l i ber t i es ( whi ch i s t he mor e t r adi t i onal

Angl o- Canadi an synonym) , have under gone f undament al t r ans-

f or mat i on i n t wo ways . I n t he f i r st pl ace, i t has come t o be r ecog-

ni zed i n t hi s cent ur y t hat t he pr omot i on and pr ot ect i on of sever al

t ypes of ci vi l l i ber t i es r equi r es t he act i ve i nt er vent i on of t he gov-

er nment i n many ki nds of pr i vat e r el at i onshi ps, and not i t s ex-

cl usi on f r om such i nt er f er ence . I n t he second pl ace, we ar e f i nal l y

r eal i zi ng, and t hi s per haps onl y si nce Wor l d War Two, t hat t he

r i ght s of man must be ext ended t o ever y per son i n our soci et y,

r egar dl ess of such i ndi vi dual ' s r ace, col our , r el i gi on, sex, age,

et hni c or nat i onal or i gi n,

The men i n Canada and Engl and who dr af t ed our basi c con-

st i t ut i onal document - t he Br i t i sh Nor t h Amer i ca Act of 1867-

di d not bel i eve i n a Bi l l of Ri ght s . ' Mor eover , any suggest i on t hat

t he gover nment had a r ol e i n pr omot i ng human r i ght s t hr ough

i nt er f er ence i n pr i vat e r el at i onshi ps woul d have been i ni mi cal t o

* Wal t er S. Tar nopol sky, of t he Facul t y of Law, Uni ver si t y of Wi ndsor ,
Wi ndsor , Ont ar i o .

' The at t i t ude i n Engl and i s pr obabl y best exempl i f i ed by Di cey who
wr ot e i n 1885 : " The Habeas Cor pus Act s . . . ar e f or pr act i cal pur poses
wor t h a hundr ed const i t ut i onal ar t i cl es guar ant eei ng i ndi vi dual l i ber t y . "
I nt r oduct i on t o ' t he St udy of t he Law of t he Const i t ut i on ( 10t h ed . , by
Wade, 1961) , p . 199 . A r at her f l amboyant exampl e of Canadi an sent i ment
on t he subj ect may be i l l ust r at ed by t he f ol l owi ng st at ement made by Joseph
Cauchon, a suppor t er of Conf eder at i on, dur i ng t he Conf eder at i on debat es :
" I f eel mysel f as f r ee as a bi r d of t he ai r i n t he mi dst of space, under t he
mi ght y aegi s of t he Br i t i sh Empi r e- a t housand t i mes mor e f r ee t han I
shoul d be wi t h t he name of ci t i zen i n t he gr asp of t he Amer i can eagl e .
( Hear ! Hear ! Cheer s) " Conf eder at i on Debat es, 3r d Sessi on, 8t h Par l i a-
ment of Canada ( Quebec, 1865) , p. 573 .
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t hei r vi ews of ci vi l l i ber t i es . I f asked what t hei r r i ght s and f r ee-

doms wer e, t hey woul d pr obabl y have r ef er r ed t o t he f undament al

f r eedoms of speech, pr ess, r el i gi on, assembl y and associ at i on, t he

r i ght t o habeas cor pi t s, t he r i ght t o a publ i c t r i al by an i ndependent

and i mpar t i al j udi ci ar y, and per haps al so t o such a f r eedom as

t hat of cont r act , and such a r i ght as t hat of pr oper t y . Al l of t hese

r i ght s and f r eedoms coul d best be pr omot ed t hr ough t he absence

of gover nment al i nt er f er ence . The common l aw was suf f i ci ent pr o-

t ect i on f or r el at i onshi ps bet ween man and man, and man and t he

st at e . The onl y body t hat coul d t ake away any r i ght or f r eedom

was Par l i ament , and si nce Par l i ament was subj ect t o per i odi c

el ect i ons, t he maj or i t y coul d be cal l ed upon t o pr ot ect t hei r own

r i ght s and f r eedoms .

Wi t hi n t he f i r st hal f cent ur y af t er Conf eder at i on t he f al l acy of

r el yi ng upon t hi s t r adi t i onal appr oach f or t he pr omot i on and pr o-

t ect i on of ci vi l l i ber t i es was exposed . Si nce l egi sl at i ve bodi es ar e

dependent upon maj or i t i es, t hey coul d not al ways be r el i ed upon

t o pr ot ect mi nor i t i es . Thus, t he nat i ve I ndi ans and Eski mos wer e

excl uded f r om t he f r anchi se unt i l a decade ago, and even t oday

i n t he Pr ovi nce of Quebec ar e st i l l excl uded f r om i t . As Asi at i c

i mmi gr at i on commenced, var i ous l egi sl at ur es not onl y deni ed t he

f r anchi se t o t hese newl y ar r i ved peopl es, but al so r est r i ct ed t hei r

j ob oppor t uni t i es, pr ohi bi t ed t hem f r om pur chasi ng l and i n cer -

t ai n ar eas, ' and even made i t an of f ence f or whi t e gi r l s t o be em-

pl oyed by t hem. ' Si nce Wor l d War Two, al l t hese l egi sl at i ve

schemes, except f or t he I ndi an Act , ' have been r epeal ed . And even

t hat Act i s now under ext ensi ve r evi ew.

However , t he past cent ur y has shown ver y cl ear l y bot h i n t he

Uni t ed St at es and her e, t hat t he r emoval of l egi sl at i ve di scr i mi -

nat i on i s not enough . I n a man' s l i f e, t he exer ci se of t he f r anchi se

occur s onl y per i odi cal l y, and so i t s deni al i s not t he sour ce of dai l y

i r r i t at i on nor i s i t a depr i vat i on of l i vel i hood . Anyone can l i ve

wi t hout vot i ng, but i t i s ext r emel y di f f i cul t t o l i ve wi t hout a j ob

or wi t hout decent accommodat i on . I t i s deni al of equal access t o

j obs, homes, and publ i c accommodat i on t hat most ser i ousl y af f ect

- For a det ai l ed l i st of t hese st at ut es see t he submi ssi on of t he Nat i onal
Japanese- Canadi an Ci t i zens' Associ at i on t o t he Speci al Commi t t ee of t he
Senat e on Human Ri ght s and Fundament al Fr eedoms i n : The Senat e of
Canada- Pr oceedi ngs of t he Speci al Commi t t ee on Human Ri ght s and
Fundament al Fr eedoms ( 1950) , pp . 269- 279 . Al so see such cases as Uni on
Col l i er y of Br i t i sh Col umbi a v . Br yden, [ 18991 A. C. 580 ; Cunni ngham v .
Tor ney Hoi uni a . [ 19031 A. C. 151 .

' Quong br i ng v . The Ki ng ( 1914) , 49 S. C. R. 440 .
' R. S. C. , 1952, c . 149, as. am.
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a per son' s di gni t y, sel f r espect , and abi l i t y t o pr ovi de f or hi msel f .

Thi s i s why i n t he l ast t wo or t hr ee decades i t has been i ncr easi ngl y

r ecogni zed on t hi s cont i nent t hat a " shi el d" agai nst t he gover nment

i s not suf f i ci ent , what i s r equi r ed i s a " swor d" agai nst pr i vat e i n-

di vi dual s and gr oups who pr act i ce di scr i mi nat i on. '

Ther e can be no denyi ng t hat human r i ght s l egi sl at i on mar ks

a cl ear depar t ur e f r om some f or mer l y basi c common l aw r i ght s .

I f one asser t s unl i mi t ed f r eedom of cont r act , and r i ght t o pr oper t y,

t hen cl ear l y one enj oys t he pr i vi l ege of choosi ng whom t o wor k

wi t h, whom t o hi r e and whom t o associ at e wi t h . As l ong as one' s

choi ce i s l i mi t ed t o pur el y pr i vat e r el at i onshi ps, t he l aw cannot

i nt er f er e . However , when a pr i vat e f eel i ng of pr ej udi ce shi f t s t o

t he r eal m of di scr i mi nat or y pr act i ces i n such publ i c act i vi t i es as

empl oyment , publ i c accommodat i on, and even r ent al and sal e of

r eal pr oper t y, t hen t he l aw has t he r i ght t o r equi r e compl i ance

wi t h cer t ai n st andar ds of f ai r pl ay . I n ot her wor ds, human r i ght s

l egi sl at i on cannot el i mi nat e bi got r y and pr ej udi ce, but i t can put

an end t o t he publ i c mani f est at i on of such f eel i ngs whi ch r esul t i n

di scr i mi nat i on . Opponent s of human r i ght s l egi sl at i on have of t en

ar gued t hat t he l aw cannot l egi sl at e mor al i t y . However , t hi s over -

l ooks t he f act t hat our Cr i mi nal Code i s based t o a l ar ge ext ent

upon a commonl y accept ed mor al code . Fur t her mor e, t he obj ect

of human r i ght s l egi sl at i on i s not t o f or ce peopl e t o l i ke Negr oes or

I ndi ans, or Jews, or Cat hol i cs, or Scot smen, or I r i shmen : i t mer el y

r equi r es t hat equal i t y of access be assur ed t o al l peopl e r egar dl ess

of t hei r r ace, col our , r el i gi on, sex, et hni c or nat i onal or i gi n .

I t i s pr oposed i n t hi s ar t i cl e t o t r ace br i ef l y t he hi st or y of human

r i ght s l egi sl at i on i n Canada, and t hen t o assess i n some det ai l t he

admi ni st r at i on and enf or cement of t he most advanced and sophi s

t i cat ed schemes . I n Canada t hese t ake t he f or mof a Human Ri ght s

Code or Act admi ni st er ed by a commi ssi on wi t h a f ul l - t i me st af f .

Human r i ght s l egi sl at i on can be t r aced t o pr e- conf eder at i on t i mes .

As ear l y as 1793 t he f i r st l egi sl at i ve assembl y of t he Pr ovi nce of

Upper Canada enact ed " An Act t o Pr event t he f ur t her i nt r oduc-

t i on of sl aves and t o l i mi t t he t er m of Enf or ced Ser vi t ude wi t hi n

t hi s Pr ovi nce" ! Al t hough t hi s st at ut e af f i r med t he owner shi p of

sl aves t hen hel d, i t di d pr ovi de t hat t he chi l dr en of sl aves, upon

s Expr essi ons

	

t aken

	

f r om

	

Bowker ,

	

Ant i - Di scr i mi nat i on

	

Legi sl at i on,
[ 1963] Canadi an Bar Paper s 28 .

1793 S. U. C. , c. 8 .
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r eachi ng t he age of t went y- f i ve year s, woul d be set f r ee. I n 1833,

t hi s l egi sl at i on was super seded by t he I mper i al l egi sl at i on known

as t he Emanci pat i on Act , ' whi ch abol i shed sl aver y i n al l par t s of

t he Br i t i sh Empi r e .

Moder n human r i ght s l egi sl at i on, however , began over a hun-

dr ed year s l at er . I t i nvol ved t hr ee maj or st eps . The f i r st was t he

enact ment of pr ohi bi t or y pr ovi si ons . I n 1944, Ont ar i o enact ed t he

Raci al Di scr i mi nat i on Act , ' pr ohi bi t i ng publ i cat i on or di spl ayi ng

of si gns, symbol s, or ot her r epr esent at i ons expr essi ng r aci al or

r el i gi ous di scr i mi nat i on . I n 1947, t he Pr ovi nce of Saskat chewan

enact ed t he Saskat chewan Bi l l of Ri ght s Act . ' Al t hough t he On-

t ar i o Act was br i ef and l i mi t ed t o one speci f i c pur pose, whi l e t he

Saskat chewan Act was det ai l ed and cover ed many pr ohi bi t ed pr ac-

t i ces, t hey had t hi s i n common, t hey wer e bot h exampl es of quasi -

cr i mi nal l egi sl at i on .

The Saskat chewan Bi l l of Ri ght s, whi ch i s st i l l i n f or ce, i s one

of t he most ext ensi ve st at ut es on ci vi l l i ber t i es . The f i r st f ew sec-

t i ons deal wi t h t he f undament al f r eedoms of speech, pr ess, assem

bl y, r el i gi on, associ at i on, commonl y known as t he pol i t i cal ci vi l

l i ber t i es . I t t hen pr oceeds t o pr ohi bi t di scr i mi nat i on wi t h r espect

t o accommodat i on, empl oyment , occupat i on, l and t r ansact i ons,

educat i on, busi nesses and ent er pr i ses . I t pur por t s t o bi nd t he

Cr own and ever y ser vant and agent of t he Cr own . The enf or ce-

ment of t hi s l egi sl at i on i s t hr ough a penal sanct i on, t hat i s, t he

i mposi t i on of a f i ne, or ul t i mat el y an i nj unct i on pr oceedi ng and

i mpr i sonment . No pr ovi si on, however , i s made f or t he admi ni s-

t r at i on or enf or cement of t hi s Act i n a manner ot her t han such

as woul d appl y wi t h r espect t o any ot her pr ohi bi t or y st at ut e of

t he pr ovi nci al l egi sl at ur e, f or i nst ance, t he pr ohi bi t or y pr ovi si ons

i n t he Li quor Act " and t he Vehi cl es Act . "

The Saskat chewan Bi l l of Ri ght s and t he Ont ar i o Raci al Di s-

cr i mi nat i on Act , as has been st at ed ear l i er , wer e quasi - cr i mi nal

st at ut es i n t hat cer t ai n pr act i ces wer e decl ar ed i l l egal and sanct i ons

wer e set out . The exper i ence i n t he Uni t ed St at es i n t he t went i et h

cent ur y . and i n Canada si nce Wor l d War Two, has been t hat t hi s

f or m of pr ot ect i on, al t hough bet t er t han none, i s subj ect t o a

number of weaknesses . Ther e i s r el uct ance on t he par t of t he

vi ct i m of di scr i mi nat i on t o i ni t i at e t he cr i mi nal act i on . Ther e ar e

al l t he di f f i cul t i es of pr ovi ng t he of f ence beyond a r easonabl e

' 3 and 4 Wm. I V, c . 73 .

	

1 S. 0 . , 1944, c. 51 .

' Now R. 5 . S. , 1965, c . 378.

	

" R. S. S . , 1965, c . 382 .

11 R. 5 . S. , 1965, c . 377.
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doubt , and i t i s ext r emel y di f f i cul t t o pr ove t hat a per son has not

been deni ed access f or some r eason ot her t han a di scr i mi nat or y

one. " Ther e i s r el uct ance on t he par t of t he j udi ci ar y t o convi ct ,

pr obabl y based upon a f eel i ng t hat a di scr i mi nat or y act i s not

r eal l y i n t he nat ur e of a cr i mi nal act . Wi t hout ext ensi ve publ i ci t y

and pr omot i on, many peopl e ar e unawar e of t he f act t hat human

r i ght s l egi sl at i on exi st s . Member s of mi nor i t y gr oups who have

known di scr i mi nat i on i n t he past , t end t o be somewhat skept i cal

as t o whet her t he l egi sl at i on i s anyt hi ng mor e t han a sop t o t he

consci ence of t he maj or i t y . Fi nal l y, t he sanct i on i n t he f or m of a

f i ne, does not r eal l y hel p t he per son di scr i mi nat ed agai nst i n ob-

t ai ni ng a j ob or home or ser vi ce i n a r est aur ant .

To over come t he weakness of quasi - cr i mi nal l egi sl at i on, Fai r

Accommodat i on and Fai r Empl oyment Pr act i ces Act s wer e en-

act ed . These new t ypes of human r i ght s pr ovi si ons wer e copi ed

f r om a l egi sl at i ve scheme f i r st i nt r oduced on t hi s cont i nent i n t he

St at e of New Yor k i n 1945 . 13 The New Yor k l egi sl at i on was an

adapt at i on of t he met hods and pr ocedur es t hat had pr oved ef f ec-

t i ve i n l abour r el at i ons . Fai r Empl oyment and Fai r Accommoda-

t i on Pr act i ces Act s pr ovi de f or assessment s of compl ai nt s, f or i n-

vest i gat i on and conci l i at i on, f or t he set t i ng- up of commi ssi ons or

boar ds of i nqui r y when conci l i at i on i s unsuccessf ul , and onl y as

a l ast r esor t , f or pr osecut i on and t he appl i cat i on of sanct i ons . The

f i r st Fai r Empl oyment Pr act i ces Act was passed i n Ont ar i o i n

1951 . 14 Mani t oba i n 1953, 15 Nova Scot i a i n 1955, 16 and i n 1956

New Br unswi ck, " Br i t i sh Col umbi a" and Saskat chewan, " al l

adopt ed t hei r own Act s si mi l ar i n desi gn t o t hat of Ont ar i o . On

dul y 31st , 1964, Quebec became t he sevent h pr ovi nce t o pl ace

f ai r empl oyment l egi sl at i on on i t s st at ut e books . "

The f i r st Fai r Accommodat i on Pr act i ces Act was passed by

t he Ont ar i o l egi sl at ur e i n 1954 . 21 Ot her pr ovi nces f ol l owed Ont ar i o

12
For exampl e, i n Regi na v . Pf enni ng, 1963, unr epor t ed, a pr ovi nci al

Magi st r at e i n Saskat chewan di smi ssed a pr osecut i on agai nst an hot el pr o-
pr i et or on t he char ge t hat he r ef used ser vi ce t o an I ndi an i n a beer par l our .
He hel d t hat t he mot i ve was not di scr i mi nat i on . I ndi ans wer e kept on a
separ at e si de of t he bever age r oom, f ound t he Magi st r at e, i n or der t o pr e-
vent di sor der on a busy ni ght . Mor eover , sai d t he Magi st r at e, t he accused
di scr i mi nat ed i ndi r ect l y t hr ough hi s bar t ender . Al t hough t he Act r ef er s t o
di scr i mi nat i on di r ect l y or i ndi r ect l y, t he i nf or mat i on char ged t he pr opr i et or
wi t h t he act of di scr i mi nat i on, and t hi s was a f at al def ect . ( I t shoul d be
not ed t hat t hi s act i on was under t he Fai r Accommodat i on Pr act i ces Act ,
S. S. , 1956, c . 68 and not t he Bi l l of Ri ght s, but t he sanct i on i s t he same . )

13 N. Y. Publ i c Laws of 1945, c . 118, bei ng Execut i ve Law, ar t . 12,
ss 125- 136 .

14 5 . 0 . , 1951, c . 24 .

	

" S. M. , 1953 ( 2nd Sess . ) , c . 18 .
" S. N. S. , 1955, c . 5 .

	

19
S. N. B. , 1956, c. 9.

	

13
S. B. C. , 1956, c . 16 .

19
S. S . , 1956, c . 69.

	

as S. Q. , 1964, c . 46 .

	

21
S. O. , 1954, c . 28 .
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i n passi ng t hei r own . Saskat chewan passed i t s Fai r Accommoda-

t i ons Pr act i ces Act i n 1956 . " The pr ohi bi t or y sect i on of t he

Saskat chewan Bi l l of Ri ght s was r epl aced and expanded t o a

f or m si mi l ar t o t hat of Ont ar i o . I n 1959, New Br unswi ck" and

Nova Scot i a" passed t hei r Act s, al so si mi l ar i n f or m t o t hat of

Ont ar i o . A year l at er Mani t oba f ol l owed sui t . " Al t hough t her e i s

no Fai r Accommodat i on Pr act i ces Act i n Quebec, a sect i on of t he

Hot el s Act f or bi ds di scr i mi nat i on i n hot el s, r est aur ant s, and

campi ng gr ounds. "

I n t he f i el d of empl oyment anot her f or m of di scr i mi nat i on

pr ohi bi t ed i n a number of pr ovi nces i s t hat bet ween men and

women i n r at es of pay . Equal Pay Act s or pr ovi si ons wer e passed

i n ei ght pr ovi nces- Br i t i sh Col umbi a, " Al ber t a, " Saskat chewan, "

Mani t oba, " Ont ar i o, " New Br unswi ck, " Nova Scot i a, " and Pr i nce

Edwar d I sl and . " Al t hough Quebec has no Equal Pay Act , i n

June, 1964, l egi sl at i on was enact ed t o gi ve a " mar r i ed woman

f ul l equal capaci t y as t o her l egal r i ght s, subj ect onl y t o such

r est r i ct i ons as ar i se f r om a mat r i moni al r egi me" . " Somewhat

si mi l ar t o equal pay l egi sl at i on ar e Age Di scr i mi nat i on Act s whi ch

have been enact ed by t he Pr ovi nce of Ont ar i o" and Br i t i sh

Col umbi a . "

The Fai r Accommodat i on and Fai r Empl oyment Pr act i ces

Act s mar ked a consi der abl e advance over t he quasi - cr i mi nal ap-

pr oach t o human r i ght s l egi sl at i on . I n t he pl ace of t he l ayi ng of

an i nf or mat i on l eadi ng t o a pr osecut i on, pr ovi si on i s made f or

t he f i l i ng of compl ai nt s, f ol l owed by t he admi ni st r at i ve pr oceed-

i ngs of i nvest i gat i on and conci l i at i on . However , t hi s l egi sl at i on

cont i nues t o pl ace t he whol e emphasi s of pr omot i ng human r i ght s

l egi sl at i on upon t he i ndi vi dual who has suf f er ed t he most , and

who i s of t en i n t he l east advant ageous posi t i on t o hel p hi msel f .

I t does pl ace t he admi ni st r at i ve machi ner y of t he st at e at t he di s-

posal of t he vi ct i m of di scr i mi nat i on, but i t appr oaches t he whol e

pr obl em as i f i t wer e sol el y hi s pr obl em and hi s r esponsi bi l i t y .

22 See supr a, f oot not e 19 .

24 S. N. S . , 1959, c. 4.
2s S. Q. , 1963, c . 40, s . S .
28

S. A. .

	

1957,

	

c .

	

38,

	

s .

	

41

Act , R. S. A. , 1955, c . 167.

2 ' S. S . , 1952, c . 104,
31 S. O. , 1951 . c . 26 .
33 S

. N. S . , 1956 . c . 5 .
" S. Q. , 1964, c . 66, s. 1,
as

S. O. . 1966, c . 3 .
34

S. B. C. , 1964, c . 19, bei ng an amendment
Pr act i ces Act , R. S. B. C. , 1960, c . 137.

83
S. N. B. , 1959, c . 6.

2s
S. M. , 1960, c . 14 .

2, S. B. C. , 1953 ( 2nd Sess . ) , c. 6 .

bei ng an amendment t o t he Al ber t a Labour

" S. M. , 1956, c . 13 .

32 S. N. B. , 1960- 61, c . 7 .
34 S. P. E. I . , 1959, c . 11 .

r e- enact i ng ar t . 177 of t he Ci vi l Code .

t o t he Fai r Empl oyment
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The r esul t i s t hat ver y f ew compl ai nt s ar e made and ver y l i t t l e

enf or cement i s achi eved. "

I n 1962, Ont ar i o went f ur t her by consol i dat i ng t he pr ovi nce' s

human r i ght s l egi sl at i on i nt o t he Ont ar i o Human Ri ght s Code, "

t o be admi ni st er ed by t he Ont ar i o Human Ri ght s Commi ssi on

whi ch had been est abl i shed a year ear l i er . " I n 1963, Nova Scot i a

i n i t s t ur n enact ed a compr ehensi ve Human Ri ght s Act
, 41

but di d

not pr ovi de f or a commi ssi on unt i l 1967
. 48

Al ber t a enact ed i t s

f i r st human r i ght s l egi sl at i on i n 1966, 43 pr ovi di ng f or a Commi s-

si on t o admi ni st er a compr ehensi ve Human Ri ght s Act . I n 1967,

New Br unswi ck adopt ed i t s Human Ri ght s Act , ' wi t h a Com-

mi ssi on t o admi ni st er i t . I n 1968 Pr i nce Edwar d I sl and became

t he f i f t h pr ovi nce t o enact a compr ehensi ve Human Ri ght s Code . "

Ther e ar e t wo i mpor t ant f eat ur es whi ch advance t he ef f ect i ve-

ness of Human Ri ght s Codes over such st at ut es as t he Fai r Ac-

commodat i on and Fai r Empl oyment Pr act i ces Act s . I n t he f i r st

pl ace, t he l at t er ar e di r ect ed t owar ds di scr i mi nat i on i n one ar ea,

t hat i s, empl oyment or publ i c accommodat i on . The Human Ri ght s

Codes or Act s, on t he ot her hand, pr ohi bi t di scr i mi nat or y pr ac-

t i ces i n a number of f i el ds- empl oyment , publ i c accommodat i on,

" The compar i son of number s of compl ai nt s deal t wi t h i s i nt er est i ng . A
sur vey of pr ovi nci al gover nment s under t aken by t he aut hor i n Oct ober ,
1968, shows t he f ol l owi ng : si nce t he i ncept i on of t he Code i n June, 1962,

Ont ar i o has had about 6, 000 compl ai nt s and i nqui r i es, of whi ch about 1, 267
came wi t hi n t he t er ms of t he Code. Compar e t hi s wi t h t hose pr ovi nces
havi ng onl y Fai r Empl oyment and Fai r Accommodat i on Pr act i ces Act s :
Saskat chewan - about 30 f r om t he enact ment of t hese st at ut es i n 1956
t o 1968 ; Quebec- 24 si nce 1964 when t he Act r espect i ng Di scr i mi nat i on
i n Empl oyment was enact ed ; Mani t oba- 2 i n 1954, when t he Fai r Empl oy-
mer i t Pr act i ces Act was passed, and si nce t hen, " a ver y f ew compl ai nt s" ;

Br i t i sh Col umbi a- 37 under t he Equal Pay Act i n t he per i od 1954 t o

1957, no f i gur es wer e gi ven f or compl ai nt s under t he Fai r Empl oyment
and Publ i c Accommodat i on Pr act i ces Act s, except t hat t wo compl ai nt s
under t he l at t er wer e r ecei ved i n 1967.

Even di scount i ng- t he gr eat er popul at i on of Ont ar i o, t he di spar i t y i s
mar ked . Coul d one ser i ousl y ar gue t hat t he above f i gur es show mer el y
t hat Ont ar i ans ar e mor e pr ej udi ced t han peopl e i n ot her pr ovi nces? Thi s
i s bel i ed by compar i ng t he New Br unswi ck st at i st i cs on compl ai nt s r e-
cei ved under t he ant ecedent st at ut es and under t he new Human Ri ght s
Act : onl y about 15 compl ai nt s wer e r ecei ved under t he Fai r Empl oyment
and Fai r Accommodat i on Pr act i ces Act s dur i ng t he t en year per i od of t hei r
exi st ence as agai nst 52 f or mal compl ai nt s i n t he one year t hat t he Human
Ri ght s Act has been enf or ced . I n Ont ar i o, as compar ed t o t he 1, 267 f or mal
compl ai nt s i n t he si x year per i od si nce t he enact ment of t he Human Ri ght s
Code, t her e wer e onl y 502 dur i ng t he pr evi ous t en year per i od when t he
ant ecedent l egi sl at i on was i n f or ce .

39 S. O. , 1961- 62, c . 93 .

	

.
11

S. O. , 1960- 61, c . 63 . The Human Ri ght s Commi ssi on r epl aced t he
Ant i - Di scr i mi nat i on Commi ssi on est abl i shed by S. O. , 1958, c . 70.

41 S. N. S . , 1963, c . 5, now R. S. N. S . , 1967, c. 130 .
S. N. S . , 1967, c . 12 .

	

43 S. A. , 1966, c . 39 .

	

44 8. N. 13 . , 1967, c . 13 .
45 S. P. E. I . , 1968, c . 24 .
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housi ng and dwel l i ng uni t s, adver t i si ng, and so on . Second, ad-

mi ni st r at i on of t he Fai r Accommodat i on and Fai r Empl oyment

Pr act i ces Act s i s usual l y ent r ust ed t o some of f i cer i n t he Depar t -

ment of Labour ( i n Saskat chewan i t i s t he At t or ney Gener al ) , who

car r i es out t hi s t ask i n addi t i on t o hi s mai n r esponsi bi l i t y i n ot her

ar eas i n t he Depar t ment . Except f or Al ber t a, wher e admi ni st r at i on

i s by a Di r ect or , t he Human Ri ght s Codes or Act s ar e admi ni s-

t er ed by par t - t i me Commi ssi ons, usual l y composed of i ndependent

per sons out si de t he ci vi l ser vi ce . I n addi t i on, i n New Br unswi ck

and Al ber t a t her e i s a f ul l - t i me of f i cer and a secr et ar y . I n Ont ar i o

t he Commi ssi on has, i n i t s head of f i ce and t hr ee r egi onal of f i ces,

si xt een f ul l - t i me of f i cer s, a par t - t i me l i br ar i an and a secr et ar i al

st af f of ni ne f ul l - t i me and t hr ee par t - t i me .

The consol i dat i on of human r i ght s l egi sl at i on i nt o a code t o

be admi ni st r at i vel y enf or ced by an i ndependent commi ssi on i n-

sur es communi t y vi ndi cat i on of t he per son di scr i mi nat ed agai nst .

Thi s i s i mpor t ant t o t he communi t y i t sel f because of t he br oad

educat i onal val ue of equal t r eat ment . However , i t i s i mpor t ant

t o t he peopl e who have suf f er ed f r om di scr i mi nat i on, because

wi t hout such act i ve communi t y i nvol vement , t he mer e pr ocl ama-

t i on of human r i ght s t ends t o soot he t he consci ence of t he maj or i t y,

wi t hout pr oduci ng t angi bl e changes . Vi ct i ms of di scr i mi nat i on ar e

of t en r el uct ant t o " cause t r oubl e" . Somet i mes, t hey l ack know-

l edge of t he pur pose and scope of human r i ght s l egi sl at i on . Wi t h-

out encour agement t hey wi l l not make use Wi t t o hel p t hemsel ves .

The obj ect s and pur poses of a human r i ght s commi ssi on admi ni s-

t er i ng a human r i ght s code have been cogent l y summed up by

Dr . Dani el Hi l l , Di r ect or of t he Ont ar i o Human Ri ght s Commi s-

si on : "

Moder n day human r i ght s l egi sl at i on i s pr edi cat ed on t he t heor y t hat
t he act i ons of pr ej udi ced peopl e and t hei r at t i t udes can be changed and
i nf l uenced by t he pr ocess of r e- educat i on, di scussi on, and t he pr esen-
t at i on of socao- sci ent i f i c mat er i al s t hat ar e used t o chal l enge popul ar
myt hs and st er eot ypes about peopl e . . . . Human r i ght s on t hi s con-
t i nent i s a ski l l f ul bl endi ng of educat i onal and l egal t echni ques i n t he
pur sui t of soci al j ust i ce .

To put t hi s mor e bl unt l y, human r i ght s l egi sl at i on i s a r ecogni -

t i on t hat i t i s not onl y bi got s who di scr i mi nat e, but f i ne " upr i ght ,

gent l emenl y" member s of soci et y as wel l . I t i s not so much out of

hat r ed as out of di scomf or t or i nconveni ence, or out of t he f ear

of l oss of busi ness, t hat most peopl e di scr i mi nat e . As f ar as

" Human Rel at i ons, June, 1965, publ i shed by t he Ont ar i o Human

Ri ght s Commi ssi on . at p. 4.
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possi bl e, t hese peopl e shoul d be gi ven an oppor t uni t y t o r e- assess

t hei r at t i t udes, and t o r ef or m t hemsel ves, af t er bei ng gi ven t he

oppor t uni t y of seei ng how much mor e sever e i s- t he i nj ur y t o t he

di gni t y and economi c wel l - bei ng of ot her s, t han t hei r own l oss

of comf or t or conveni ence . However , i f per suasi on and conci l i a-

t i on f ai l s, t hen t he l aw must be uphel d, and t he l aw r equi r es

equal i t y of access and equal i t y of oppor t uni t y. Thi s i s t he " i r on

hand i n t he vel vet gl ove" .

I I

As st at ed ear l i er , t he Ont ar i o Human Ri ght s Commi ssi on i s by

f ar t he most act i ve i n Canada . The Ont ar i o Human Ri ght s Code,

as wel l as t he Human Ri ght s Act s of Al ber t a, New Br unswi ck,

Nova Scot i a, and Pr i nce Edwar d I sl and, ar e t he most compr e-

hensi ve l egi sl at i ve schemes i n Canada f or t he pr omot i on of hu-

man r i ght s . Thi s assessment of admi ni st r at i on and enf or cement

t echni ques wi l l , t her ef or e, be conf i ned l ar gel y t o t hese exampl es

of human r i ght s l egi sl at i on i n Canada .

The Compl ai nt

Al l t he Human Ri ght s Act s make pr ovi si on f or t he i ni t i at i on

of pr oceedi ngs t hr ough a wr i t t en compl ai nt on a f or m pr escr i bed

by t he admi ni st er i ng agency, made by t he per son cl ai mi ng t o be

aggr i eved. " Thi s i s unl i ke t he si t uat i on i n sever al st at es i n t he

Uni t ed St at es, wher e pr ovi si on i s made f or a per son ot her t han

t he vi ct i m of di scr i mi nat i on t o l ay a compl ai nt . " Member s or

of f i cer s of t he admi ni st er i ng agency, or i nt er est ed pr i vat e gr oups

may i ni t i at e compl ai nt s .

Ther e ar e t wo mai n ar gument s agai nst pr ovi di ng f or t he l ay-

i ng of compl ai nt s by per sons ot her t han t he vi ct i m hi msel f : 1) I t

i s i mpor t ant f or t he admi ni st er i ng agency t o have t he evi dence of

t he per son wi t h f i r st hand knowl edge, par t i cul ar l y i f t he com-

pl ai nt i s t o r each a hear i ng st age . 2) Per mi t t i ng per sons ot her

t han t he vi ct i m t o l ay compl ai nt s l eads t o t he i nst i t ut i on of " put -

up" t est cases .

" Ont ar i o Human Ri ght s Code, supr a, f oot not e 39 ( her eaf t er , O. H. R.
Code) , s. 12 ( 1) and ( 2) ; Al ber t a Human Ri ght s Act , supr a, f oot not e 43
( her eaf t er , Al t a H. R. Act ) , s . 10; New Br unswi ck Human Ri ght s Act ,
. supr a, f oot not e 44 ( her eaf t er , N. B. H. R. Act ) , s . 11 ; Nova Scot i a Human
Ri ght s Act , supr a, f oot not e 41 ( her eaf t er , 1V. S. H. R. Act ) , s . 11( 1) ; Pr i nce
Edwar d I sl and Human Ri ght s Code, supr a, f oot not e 45 ( her eaf t er , P. E. I . -
H. R. Code) , s . 10( 1) .

" See, e. g. , Pennsyl vani a Human Rel at i ons Act , P. L. 744 of 1955, as
am. , s . 9 ; New Yor k Human Ri ght s Law, ar t . 15 of Execut i ve Law, as
enact ed by Laws of 1968, c . 958, s . 297( l ) . Al so see t he Uni f or m Law
Commi ssi oner s' Model Ant i - Di scr i mi nat i on Act , pp . 28- 30 .
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Ther e i s cer t ai n mer i t i n t he f i r st ar gument , because cer t ai nl y

i t woul d be det r i ment al t o t he best oper at i on of human r i ght s

l egi sl at i on i f t he admi ni st r at i on wer e t o pr oceed mer el y on r umour

or second- hand i nf or mat i on . However , cer t ai n pr ohi bi t ed act i vi -

t i es such as publ i shi ng or di spl ayi ng di scr i mi nat or y not i ces, si gns,

or embl ems, can come wi t hi n t he f i r st hand knowl edge of com-

mi ssi on of f i cer s or pr i vat e gr oups . I t i s r at her unl i kel y t hat a

pr i vat e i ndi vi dual woul d be moved t o i nst i t ut e pr oceedi ngs under

t hi s pr ovi si on, or pr ovi si ons whi ch pr ohi bi t adver t i si ng whi ch di s-

cr i mi nat es on t he gr ound of age .

Fur t her mor e, t he use of publ i c accommodat i on i s basi cal l y

t r ansi t or y, t hat i s, a per son may be passi ng t hr ough a t own, and

may or der a meal i n a r est aur ant , or t r y t o get a hai r cut , or a

r oomi n an hot el . I f he i s deni ed such access t o publ i c accommoda-

t i on, i t i s r at her unl i kel y t hat he wi l l l ay a compl ai nt unl ess he

happens t o l i ve i n t he l ocal i t y and i nt ends t o r et ur n . Fi nal l y, i t

must not be f or got t en t hat human r i ght s l egi sl at i on pr ohi bi t s act s

whi ch depend upon t he f act of t he exi st ence of a cer t ai n mot i ve .

Thi s i s a mat t er pecul i ar l y wi t hi n t he mi nd of t he r espondent . I n

ot her wor ds, a pr opr i et or or l andl or d, or empl oyer , can gi ve many

di f f er ent r easons why he deni ed a cer t ai n per son an hot el , an apar t -

ment , or a j ob . The per son who has been deni ed access i s f aced

wi t h an al most i mpossi bl e t ask i n di spr ovi ng t he r easons gi ven t o

hi m. I n many cases pr oof can onl y be obt ai ned i f a per son who i s

not a member of t he gr oup di scr i mi nat ed agai nst i s wi l l i ng t o

t est i f y and can, i mmedi at el y af t er t he vi ct i m' s di scr i mi nat i on,

obt ai n access t o t he same accommodat i on or empl oyment . Fi nal l y,

al t hough t est cases may i nvol ve decept i on t o t he ext ent t hat t he

per son at t empt i ng t o obt ai n t he evi dence may not want t he ac-

commodat i on or t he empl oyment whi ch he asks f or , t he, decept i on

does not di mi ni sh t he ver aci t y of t he f act of di scr i mi nat i on . " The

pr oponent s of t est cases ar e not t r oubl e- maker s . They ar e t r oubl e

f i nder s . " "
I f t he t r oubl e wer e not t her e i n t he f or m of a di scr i m-

i nat or y act , t hey woul d not f i nd i t .

The Ont ar i o Code and t he Al ber t a Act pr ovi de f or t he mak-

i ng of a compl ai nt on t he gr ound t hat t he compl ai nant has been

di scr i mi nat ed agai nst . " Unl ess t hese pr ovi si ons r ecei ve ver y l i ber al

const r uct i on t hey woul d not seem t o per mi t t he l ayi ng of a comp-

pl ai nt f or an al l eged act of publ i shi ng or di spl ayi ng a not i ce, si gn,

as
Bor ovoy, Human Ri ght s and Raci al Equal i t y- The Tact i cs of Com-

bat ( 1962) , p. 14 .

' ° O. H. R . Code, s. 12( 1) ; Al t a H. R. Act , s . 10 .
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or symbol i ndi cat i ng di scr i mi nat i on, nor woul d t hey appear t o

r ef er t o di scr i mi nat or y adver t i si ng . The l i nk bet ween t hese act s

and t he f act of someone suf f er i ng di scr i mi nat i on i s t enuous i ndeed.

A pr ef er abl e wor di ng i s t o be f ound i n The Human Ri ght s Act s

of New Br unswi ck, Nova Scot i a, and Pr i nce Edwar d I sl and, al l

of whi ch per mi t t he maki ng of a compl ai nt f or " an al l eged

vi ol at i on of t hi s Act " . "

I n or der t o pr ovi de f or t he l ayi ng of compl ai nt s under any

pr ovi si on i n t he human r i ght s st at ut e, and i n or der t o per mi t

per sons ot her t han t he ones di r ect l y aggr i eved t o l ay compl ai nt s, a

pr ovi si on . l i ke t he f ol l owi ng woul d seem t o be mor e sui t abl e :

Any per son may, by hi msel f or t hr ough hi s agent , make a compl ai nt

al l egi ng t hat a vi ol at i on of t hi s Act has been commi t t ed.

None of t he Human Ni ght s Act s i n . Canada pl aces t i me l i mi t s

on t he l ayi ng or pr ocessi ng of compl ai nt s . " As f ar as a t i me l i mi t

on t he pr ocessi ng of compl ai nt s i s concer ned, al t hough pr ompt

ness i s i mpor t ant , t he vol ume of compl ai nt s r ecei ved and t he

per sonnel avai l abl e t o pr ocess t hem wi l l be t he i mpor t ant de-

t er mi nant s . However , a t i me l i mi t shoul d be pl aced on t he l ayi ng

of compl ai nt s . Because of t he pecul i ar nat ur e of human r i ght s

l egi sl at i on, wi t h t he pr i mar y emphasi s on educat i on, and at t empt s

at per suasi on and conci l i at i on, t he t i me f r om t he al l eged pr o-

hi bi t ed act t o f i nal set t l ement i s l ong enough anyway. Wi t h t he

possi bi l i t y of a hear i ng bei ng necessar y, i t i s i mpor t ant t o keep

t hi s t i me l ag bet ween t he event s and t he pr esent at i on of t he

evi dence of t hese event s as br i ef as possi bl e . Besi des, j ust as i t i s

i mpor t ant t hat t he vi ct i m shoul d r ecei ve vi ndi cat i on as soon as

possi bl e, so i t i s i mpor t ant t hat a r espondent not be kept i n

suspense i ndef i ni t el y . ®n t he ot her hand, cer t ai n di scr i mi nat or y

act s, such as di scr i mi nat or y adver t i si ng, must be obser ved over

a cer t ai n per i od of t i me, and so t he t i me l i mi t cannot be t oo shor t .

As a compr omi se, a t i me l i mi t of si x mont hs woul d seem t o be

appr opr i at e.

I nvest i gat i on and Conci l i at i on

Fol l owi ng t he l ayi ng of a f or mal compl ai nt , t he admi ni st er i ng

agency i s char ged wi t h i nvest i gat i on and at t empt ed set t l ement .

" H. B. H. R. Act , s . 11 . However , s . 12 woul d seem t o be cont r adi ct or y
i n t hat t he subsequent i nvest i gat i on i s st at ed t o be f or a compl ai nt " of any
per son t hat he has been di scr i mi nat ed agai nst cont r ar y t o t hi s Act " ;
N. S. H. R. Act , s . 11( l ) ; P. E. I . H. R. Code, s . 10( l ) .

" A t i me l i mi t f or f i l i ng compl ai nt s i s pr ovi ded f or i n some Amer i can
j ur i sdi ct i ons. See, e. g. , Mi chi gan Fai r Empl oyment Pr act i ces Act , P. L. 251
of 1955, as am. , s. 7( b) and ( d) ; New Yor k Human Ri ght s Law, supr a,
f oot not e 45, s . 297.
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None of t he st at ut es make pr ovi si on f or a separ at i on of t he f unc-

t i on of i nvest i gat i on f r om t hat of set t l ement , pr obabl y because of

l ack of per sonnel . The equi val ent pr ovi si ons i n many j ur i sdi ct i ons

i n t he Uni t ed St at es make cl ear pr ovi si on f or such separ at i on . "

I t i s most i mpor t ant t hat t he same be pr ovi ded i n t he human

r i ght s l egi sl at i on i n Canada . Thi s i s most i mpor t ant f r om t he

poi nt of vi ew of t he pr ot ect i on of t he ci vi l l i ber t i es of t he r e-

spondent , as wel l as of t he compl ai nant or t he vi ct i m of di scr i mi na-

t i on, and al so f r om t he poi nt of vi ew of t he ef f ect i veness of t he

Commi ssi on' s wor k .

As f ar as t he r espondent i s concer ned, he i s ent i t l ed t o cer t ai n

pr ot ect i ons whi ch have been devel oped as bei ng necessar y i n t he

admi ni st r at i on of cr i mi nal l aw. The admi ni st r at i on of human r i ght s

l egi sl at i on can be no l ess concer ned wi t h such pr ot ect i on, even

t hough t he pr oceedi ngs ar e admi ni st r at i ve onl y, r at her t han cr i mi -

nal .

When a compl ai nt has been f i l ed, i t i s at t hi s st age no mor e

t han an al l egat i on . An i nvest i gat i on i s r equi r ed t o see whet her t he

al l egat i on i s sust ai ned . No ef f or t shoul d be made at t hi s i nvest i ga

t i ve st age t o conci l i at e or negot i at e a set t l ement , because ei t her of

t hese t echni ques i mpl i es at l east par t i al i mpl i cat i on t hat t he al l eged

pr ohi bi t ed act has been commi t t ed . On t he ot her hand, t he com-

pl ai nant has a r i ght t o know whet her hi s compl ai nt wi l l be di s-

mi ssed out of hand, or whet her t he i nvest i gat or concl uded t hat

i t was par t l y sust ai ned, or whet her i n t he i nvest i gat or ' s opi ni on i t

i s whol l y sust ai ned .

Af t er ascer t ai ni ng t he f act s as f ar as he i s abl e, t he i nvest i ga-

t i ng of f i cer shoul d make a det er mi nat i on ei t her t hat t her e i s pr ob-

abl e cause f or concl udi ng t hat t he of f ence occur r ed, or t hat t he

compl ai nt i s gr oundl ess . Onl y af t er a det er mi nat i on of pr obabl e

cause shoul d at t empt s be made t o conci l i at e or t o negot i at e a

set t l ement . Mor eover , i f at al l possi bl e, t he negot i at i ng or con-

ci l i at i ng shoul d be conduct ed by someone who di d not i nvest i gat e

t hat par t i cul ar compl ai nt .

On t he ot her hand, i f a det er mi nat i on i s made t hat t her e i s

no pr obabl e cause, t he compl ai nant shoul d be gi ven t he oppor -

t uni t y t o appeal such det er mi nat i on t o t he Commi ssi on . Ther e

shoul d be a l i mi t pl aced upon t he t i me wi t hi n whi ch he can appeal .

" See, e . g . , Mi chi gan Fai r Empl oyment Pr act i ces Act , i bi d . , s . 7( c) ;
New Yor k Human Ri ght s Law, i bi d. , s . 297( 2) , ( 3a) , ( 4a) ; Pennsyl vani a
Human Rel at i ons Act , supr a, f oot not e 48, s . 9,
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However , such an appeal i s i mpor t ant i f we ar e t o bal ance t he

i nt er est s of t he compl ai nant and t he r espondent .

Fr om t he poi nt of vi ew of t he ef f ect i veness of t he Commi s-

si on' s wor k, i t i s i mpor t ant t hat t he f unct i ons of i nvest i gat i on and

set t l ement be separ at ed . The pr ocess of i nvest i gat i on wi l l al most

i nevi t abl y ar ouse a cer t ai n amount of host i l i t y on t he par t of t he

r espondent t owar ds t he i nvest i gat or . I t i s unl i kel y t hat he woul d

be as pr epar ed t o di scuss possi bl e t er ms of set t l ement wi t h an

i nvest i gat or as he mi ght be wi t h someone el se, even t hough t hat

someone el se i s f r om t he same gover nment agency . Besi des, t he

ski l l s r equi r ed i n or der t o be a successf ul i nvest i gat or ar e di f f er ent

f r omt hose r equi r ed f or ef f ect i ve negot i at i on. Not many i ndi vi dual s

can adequat el y exer ci se bot h ski l l s . Above al l , even i f t hese as-

ser t i ons ar e i ncor r ect , i t i s unl i kel y t hat a r espondent woul d speak

as f r eel y, or negot i at e as co- oper at i vel y, i f he knows t hat t he gi st

of what he says or wr i t es, or even t he whol e of what he has sai d

or wr i t t en, woul d be submi t t ed as evi dence at a subsequent Boar d

of I nqui r y .

For al l t hese r easons, i t i s most i mpor t ant t hat t he f unct i ons

of i nvest i gat i on and set t l ement be conduct ed by di f f er ent i ndi vi d-

ual s, i f at al l possi bl e . Somet i mes t hi s i s not possi bl e because of

l ack of per sonnel , or because t he r espondent and t he pl ace wher e

t he per t i nent event s occur r ed ar e t oo di st ant f r om a Human Ri ght s

Commi ssi on Of f i ce. I n t hat si t uat i on, i f i t becomes necessar y f or

t he same of f i cer t o conduct t he i nvest i gat i on and t hen make an

at t empt at set t l ement , at t he l east such of f i cer shoul d l eave t he

r espondent af t er compl et i ng t he i nvest i gat i on, assess t he evi dence,

and onl y af t er concl udi ng t hat t her e i s pr obabl e cause shoul d he

r et ur n t o at t empt set t l ement .

I n any event , evi dence of what was sai d or wr i t t en i n an at -

t empt t o negot i at e a set t l ement whi ch was not concl uded shoul d

never be gi ven at a Boar d of I nqui r y . I f t he t wo f unct i ons of i n

vest i gat i on and set t l ement ar e conduct ed by t wo separ at e i ndi -

vi dual s, onl y t he one conduct i ng t he negot i at i on shoul d be per -

mi t t ed t o t est i f y . I f t he t wo f unct i ons must be per f or med by one

i ndi vi dual , t hen he must not be per mi t t ed , t o t est i f y wi t h r espect

t o t he conci l i at i on and at t empt ed set t l ement .

One f i nal i mpor t ant aspect of t he pr ocess of i nvest i gat i on

shoul d be di scussed i n t he l i ght of t he above r ecommendat i on, and

t hat concer ns t he power s of t he i nvest i gat i ng of f i cer . None of t he

human r i ght s Act s i n Canada, gi ve t o t he i nvest i gat i ng of f i cer t he

r i ght t o i nspect per t i nent document s or pr emi ses . These power s
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woul d seem t o be r eser ved i n each case t o t he boar ds or commi s-

si ons conduct i ng t he subsequent i nqui r i es at t he hear i ng st age . "

Thi s i s of t en t oo l at e f or ef f ect i veness . I n empl oyment cases

r ecor ds may be i mpor t ant . These can be dest r oyed or al t er ed

bef or e t he hear i ng st age . I n dwel l i ng accommodat i on cases i t may

be i mpor t ant t o i nspect t he pr emi ses t o see whet her t hey ar e oc-

cupi ed, i f t hat i s t he r eason gi ven f or deni al of access, or whet her

t hey come wi t hi n t he def i ni t i on of a dwel l i ng accommodat i on set

out i n t he Act .

The l ack of power t o compel di scover y of document s may

r esul t i n unf ai r ness t o a r espondent as wel l . I f t he r espondent i s

an agent f or anot her , i t may be i mpor t ant t o compel di scl osur e

of t he pr i nci pal . Thi s may not be a pr obl em i n t he case of a

mast er - ser vant r el at i onshi p, but i t may be cr uci al i f t he r el at i on-

shi p bet ween t he agent and t he pr i nci pal i s mor e anal agous t o t hat

of an i ndependent cont r act or . Thus, wher e an empl oyment agency

r ef uses t o hi r e or r ef er an appl i cant because of t he di r ect i ons i t

r ecei ves f r om empl oyer s, t he agency may be ext r emel y r el uct ant

t o di scl ose t he i dent i t y of t he empl oyer f or f ear of l osi ng busi ness . "

And yet , i t may not be f ai r t o compel such di scl osur e at t he publ i c

hear i ng st age, because t he empl oyer has not been gi ven a pr i or

oppor t uni t y t o di scuss t he case wi t h t he Commi ssi on wi t h a vi ew

t o set t l ement .

Wi t hout t he power i n t he i nvest i gat i ng of f i cer t o compel di s-

cover y of document s or t o i nspect pr emi ses, not onl y i s t her e un-

due del ay, not onl y may t he wor k of t he admi ni st er i ng agency be

t hwar t ed, but t he l ack of such power s may even be unf ai r t o a

r espondent or t o hi s undi scl osed pr i nci pal .

I n gr ant i ng t hi s power t o i nvest i gat i ng of f i cer s i t i s necessar y

t o consi der whet her i t shoul d be pr ovi ded f or aut omat i cal l y or

onl y wi t h appr oval of anot her aut hor i t y . For t he pr ot ect i on of r es-

sa I n Ont ar i o and New Br unswi ck t he boar d of i nqui r y i s gi ven t he
power s of a conci l i at i on boar d under t he r espect i ve Labour Rel at i ons Act s :
O. H. R. Code, s. 13( 2) ; N. B. H. R. Act , s . 13( 2) . I n Al ber t a and Nova
Scot i a ( wher e t he body i s cal l ed a commi ssi on of i nqui r y) t he boar d and
commi ssi on r espect i vel y ar e gi ven t he power s of a commi ssi on under t he
r espect i ve Publ i c I nqui r i es Act : Al t a H. R. Act , s . 24( 1) : N. S. H. R. Act ,
s . 12( 5) . I n Pr i nce Edwar d I sl and t he i nqui r y i s conduct ed by t he Mi ni st er
of Labour and Manpower Resour ces, but not hi ng i s sai d about hi s power s
i n such i nqui r y . I t shoul d be poi nt ed out , however , t hat t he human r i ght s
of f i cer s i n Ont ar i o and Al ber t a, at l east , woul d have power s of sear ch and
i nspect i on under t he Depar t ment of Labour Act i n Ont ar i o, ' R. S. O. , 1960,
c . 97, s . 9( 3) and t he Labour Act of Al ber t a, R. S. A. , 1955, c . 167, s . 513) .

es Thi s woul d seem t o have been t he case i n an i nqui r y under t he On-
t ar i o Age Di scr i mi nat i on Act , supr a, f oot not e 36, i n t he Compl ai nt of
W. Br i t nel l , unr epor t ed, Jul y 1968 .
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pondent s, and f or uni f or m super vi si on of i nvest i gat i ons, i t woul d

seem t o be pr ef er abl e f or t he human r i ght s of f i cer t o i nvest i gat e

and i nqui r e wi t hout t he r i ght t o compel di scover y or i nspect i on.

I f t he human r i ght s of f i cer does not r ecei ve t he co- oper at i on of t he

r espondent , he shoul d get t he wr i t t en aut hor i t y of t he admi ni st er -

i ng agency t o get access and t o compel di scover y.

To summar i ze t hi s di scussi on r egar di ng t he i nvest i gat i on and

conci l i at i on st ages of a compl ai nt , t he f ol l owi ng pr ovi si ons ar e

r ecommended f or adopt i on i n human r i ght s codes :

( a) Af t er t he f i l i ng of a compl ai nt a pr ompt i nvest i gat i on i n connexi on

t her ewi t h shal l be made by one of t he Commi ssi on' s of f i cer s f or

t he pur pose of det er mi ni ng whet her pr obabl e cause exi st s f or be

l i evi ng t he al l egat i ons made i n t he compl ai nt . I f i n t he cour se of

t he i nvest i gat i on t he r espondent or anyone on hi s behal f r ef uses

t o per mi t t he i nvest i gat i ng of f i cer t o i nspect per t i nent document s

or pr emi ses, t he Commi ssi on may gi ve wr i t t en aut hor i zat i on t o

such i nvest i gat i ng of f i cer t o compel di scover y of document s or i n-

spect i on of pr emi ses or bot h .

( b) I f , f ol l owi ng t he i nvest i gat i on, t he det er mi nat i on i s made t hat t her e

i s no pr obabl e cause, t he compl ai nant shal l be so i nf or med. He

may t hen, wi t hi n a per i od of t wo weeks, appeal t o t he Commi ssi on

f or a r econsi der at i on .

	

,

( c) I f , f ol l owi ng t he i nvest i gat i on, t he det er mi nat i on i s made, ei t her

by t he i nvest i gat i ng of f i cer , or by t he Commi ssi on upon t he appeal

of t he compl ai nant , t hat t her e i s pr obabl e cause f or bel i evi ng t he

al l egat i ons i n t he compl ai nt , an i mmedi at e at t empt shal l be made

by one of t he Commi ssi on of f i cer s t o end t he compl ai ned of pr o-

hi bi t ed act by conf er ence, conci l i at i on or per suasi on . No di s-

cl osur e shal l be made of what t r anspi r ed dur i ng such at t empt s

at set t l ement , except t he t er ms of t he set t l ement i t sel f i f one i s

concl uded .

The Hear i ng

The hear i ng pr ovi ded f or i n Canadi an human r i ght s codes i s

conduct ed by a boar d of i nqui r y . " The per si st ent quest i on- What ' s

i n a name?- may be an i mpor t ant one i n admi ni st r at i ve l aw. I s

i t t he name of t he hear i ng agency or some ot her f act or s whi ch de-

t er mi ne i t s power s and pr ocedur es, and whet her t her e i s any r i ght

of appeal f r om or r evi ew of t he f i ndi ngs, r epor t or or der made by

such an agency?

The hear i ng agenci es ar e cal l ed boar ds of i nqui r y or com-

mi ssi ons of i nqui r y, t hey ar e gi ven t he power s ei t her of a conci l i a-

ss As i ndi cat ed i n f oot not e 54, supr a, i n Nova Scot i a t he name used
i s a Commi ssi on of I nqui r y, whi l e i n Pr i nce Edwar d I sl and t he i nqui r y i s
by t he Mi ni st er of Labour and Manpower Resour ces .
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t i on boar d under t he Labour Rel at i ons Act " or a Commi ssi on

under t he Publ i c I nqui r i es Act , " and t hey make r ecommendat i ons

upon whi ch a mi ni st er i al or der may be made . " I n al l t hr ee ways,

t hey have char act er i st i cs whi ch woul d l ead t o t he concl usi on t hat

t hey ar e i nvest i gat or y and not adj udi cat i ve agenci es . Fr om t he

name, t he f l exi bi l i t y of pr ocedur e, and f r omt he f act t hat t hey make

r ecommendat i ons r at her t han det er mi nat i ons, t he hear i ng agenci es

ar e mor e i n t he nat ur e of i nqui r i es t han quasi - j udi ci al pr oceedi ngs .

Pr esumabl y, t hen, t her e ar e no absol ut e pr ocedur al r equi r ement s

whi ch must be obser ved by t hem. Mor eover , t her e woul d appear

t o be no r i ght of j udi ci al r evi ew of t he f i ndi ngs of t hese bodi es . "

Never t hel ess, I woul d suggest t hat t he r equi r ement s of nat ur al

j ust i ce ar e i nt ended t o appl y t o t he pr ocedur es of t he boar ds or

commi ssi ons of i nqui r y, and t hat j udi ci al r evi ew shoul d be pr o-

vi ded f or speci f i cal l y .

( a) Power s and Pr ocedur es

As f ar as pr ocedur al r equi r ement s ar e concer ned, t he i nt ent i on

i s cl ear t hat al t hough t he nor mal evi dent i ar y and pr ocedur al r ul es

of a cour t ar e not r equi r ed, t her e ar e basi c r ul es of f ai r ness f or

t he pr ot ect i on of t he ci vi l l i ber t i es of t he r espondent , known as t he

r ul es of nat ur al j ust i ce, whi ch must be compl i ed wi t h .

One of t he l eadi ng Engl i sh aut hor i t i es on j udi ci al r evi ew of

admi ni st r at i ve act i on, Pr of essor S. A. de Smi t h, suggest s t hat t her e

ar e onl y t wo f undament al r ul es of nat ur al j ust i ce- t he r i ght t o be

hear d and t he r i ght t o be hear d by an i mpar t i al t r i bunal s' I woul d

expand t hi s t o st at e t hat what i s r equi r ed i s not i ce t o t he r espon-

dent of t he case he has t o meet , t he r i ght t o be r epr esent ed by

counsel who has an oppor t uni t y t o cr oss- exami ne wi t nesses cal l ed

by t he Commi ssi on, t he r i ght t o cal l and exami ne hi s own wi t -

nesses, and t he r i ght t o ar gument s at t he concl usi on of t he hear i ng.

11 N. B. H. R. Act , s . 13( 2) r ef er s t o t he Labour Rel at i ons Act , R. S. N. B. ,
1952, c . 124 ; O. H. R. Code, s . 13( 2) r ef er s t o s . 28 of t he Labour Rel at i ons
Act , R. S. O. , 1960, c . 202.

$$ Al t a H. R. Act , s . 24( 1) r ef er s t o t he Publ i c I nqui r i es Act , R. S. A. ,
1955, c . 258, as am. S. A. , 1960, c . 80 ; N. S. H. R. Act , s . 12( 5) r ef er s t o t he
Publ i c I nqui r i es Act , R. S. N. S. , 1967, c. 250 .

" Al t a H. R. Act , s . 16( 2) ; N. S. H. R. Act , s. 14( 2) ; O. H. R. Code, s .
13( 6) . I n New Br unswi ck power i s gi ven bot h t o t he Mi ni st er and pr e-
sumabl y t o t he Commi ssi on t o i ssue or der s- N. B. H. R. Act , ss 13( 6) and
14( 1) ( c) . I n Pr i nce Edwar d I sl and t he Mi ni st er " shal l di r ect t he cour se
t hat ought t o be t aken wi t h r espect t o t he compl ai nt " , and may al so " i ssue
what ever or der he consi der s necessar y t o car r y out t he cour se of act i on
i nt o ef f ect " . P. E. I . H. R. Code, s . 12( 1) and ( 2) .

6 ' Laf l eur v . Guay, [ 1965] S. C. R. 12 ; St . John v . Fr aser , [ 1935] S. C. R.
441 .

" Judi ci al Revi ew of Admi ni st r at i ve Act i on ( 2nd ed . , 1968) , p . 135.
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Al l of t hese r i ght s ar e pr ovi ded f or by t he human r i ght s codes

whi ch r equi r e t hat not i ce be gi ven t o t he r espondent , " and t hat

t he par t i es be gi ven f ul l oppor t uni t y t o pr esent evi dence and t o

make submi ssi ons . " These pr ot ect i ons, as wel l as ot her s such as

t he hol di ng of publ i c hear i ngs, and t he appoi nt ment of i ndependent

hear i ng of f i cer s, whi ch have been pr ovi ded i n t he past under t he

Ont ar i o Human Ri ght s Code, can be r ecommended as bei ng

r equi r ed i n t he f ut ur e . I n f act , as f ar as t he hear i ng i s concer ned,

t he onl y maj or , r ecommendat i on t hat shoul d be made i s t he one

ment i oned ear l i er wi t h r espect t o evi dence r egar di ng t he conci l i a-

t i on and set t l ement phase of t he Commi ssi on' s admi ni st r at i on . I t

i s most i mpor t ant t hat st at ement s made or wr i t t en dur i ng t hat st age

be pr i vi l eged .

One f ur t her comment shoul d, be made, and t hat i s wi t h r espect

t o t he power of t he boar d of i nqui r y i n compel l i ng wi t nesses t o

at t end, t o gi ve evi dence, and t o pr oduce document s . At t he moment

t her e i s some doubt as t o t he power s of boar ds t o enf or ce at t en-

dance, or t he pr oduct i on of document s i n t hei r own r i ght . Can t hey

ci t e f or cont empt ? The power t o ci t e f or cont empt i s a dr ast i c

one i nvol vi ng conf i nement and t hus depr i vat i on of l i ber t y of

movement . The r ecommendat i ons of t he Ont ar i o Royal Commi s-

si on I nqui r y i nt o Ci vi l Ri ght s" shoul d be adopt ed t o pr ovi de t hat

t he boar d may summon wi t nesses t o at t end and pr oduce docu-

ment s, but t hat t he power t o ci t e f or cont empt be r et ai ned by t he

Supr eme Cour t t o be gr ant ed on appl i cat i on by t he Boar d or t he

Commi ssi on .

( b) Appeal and Revi ew

Of per haps gr eat er i mpor t ance i s whet her t her e i s pr esent l y a

r i ght of appeal or r evi ew, and i f not , whet her t her e shoul d be one.

Ther e i s no appeal f r om a f i ndi ng of an admi ni st r at i ve t r i bunal

unl ess i t i s speci f i cal l y pr ovi ded f or , " and onl y t he Al ber t a Human

Ri ght s Act does so pr ovi de. " I t i s r at her unusual t oday t o f i nd

l egi sl at i on pr ovi di ng f or t he r i ght of r evi ew. I f anyt hi ng, many

s' Al t a . H. R. Act , s . 12( 2) ; N. B. H. R. Act , s. 13( 1) ; O. H. R. Code, s .
13( 1) . Nei t her t he Nova Scot i a nor t he Pr i nce Edwar d I sl and Act s make
speci f i c pr ovi si on f or not i ce t o be gi ven .

s3 Al t a H. R. Act , s . 14 ; N. B. H. R. Code, s . 13( 3) ; N. S. H. R. Act , s .
13( 1) ; O. H. R. Code, s . 13( 3) , P. E. I . H. R. Code, s . 12( 1) .

	

-
" Repor t Number One, Vol . 1 ( 1968) , ch. 32 .
ss Okal t a Oi l s Lt d. v . Mi ni st er of Nat i onal Revenue, [ 1955] S. C. R. 824 .ss Sect i on 17 pr ovi des f or an appeal t o t he di st r i ct cour t wi t hi n a t i me

l i mi t of t hi r t y days . The di st r i ct cour t i s empower ed t o hear t he appeal
de novo and may conf i r m, r ever se or var y t he f i ndi ngs and r ecommenda-
t i ons of t he boar d of i nqui r y .
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st at ut es at t empt t hr ough pr i vat i ve or f i nal i t y cl auses t o wi t hdr aw

such r i ght . I n ei t her case, t hat i s, wher e t he st at ut e i s si l ent wi t h

r espect t o r evi ew, or wher e a pr i vat i ve or f i nal i t y cl ause i s i n-

cl uded, t he possi bi l i t y of r evi ew depends upon t he t ype of f unct i on

t hat t he agency i s sai d t o per f or m. Thi s i n t ur n may be det er mi ned,

t o some ext ent , by t he power s of t he agency, or by t he pr ocedur e

i t i s r equi r ed t o f ol l ow i n car r yi ng out i t s f unct i ons .

Do t he boar ds or commi ssi ons of i nqui r y exer ci se a j udi ci al or

quasi - j udi ci al f unct i on so as t o be subj ect t o r evi ew by way of

cer t i or ar i and pr ohi bi t i on? When an admi ni st r at i ve agency mer el y

hear s and r epor t s t o anot her t hat makes t he deci si on t hen i t i s

not , pr esumabl y, exer ci si ng a j udi ci al or quasi - j udi ci al f unct i on . '

Si nce t he boar ds of i nqui r y r epor t and mer el y r ecommend a cour se

of act i on t o human r i ght s commi ssi ons or di r ect l y t o t he Mi ni st er ,

and si nce onl y t he Mi ni st er i n each case det er mi nes t he cour se of

subsequent act i on t hen, pr esumabl y, t he boar ds of i nqui r y woul d

not usual l y be consi der ed j udi ci al or quasi - j udi ci al , and so not

subj ect t o j udi ci al r evi ew. However , on t he ot her hand, t he boar ds

of i nqui r y ar e speci f i cal l y r equi r ed t o gi ve t he par t i es " f ul l oppor -

t uni t y t o pr esent evi dence and t o make submi ssi ons" . "

To r emove any doubt , a r i ght of r evi ew of t he det er mi nat i ons

of boar ds of i nqui r y shoul d be pr ovi ded f or . Ther e ar e a number

of ar gument s i n f avour of t hi s . I n t he f i r st pl ace, t he wor ds of Mr .

Just i ce Schr oeder of t he Ont ar i o Cour t of Appeal i n Re Ont ar i o

Cr i me Commi ssi on, Ex par t e Feel ey and McDer mot t " appl y wi t h

emphasi s t o pr oceedi ngs under human r i ght s l egi sl at i on . The per -

sons af f ect ed, " have come under t he f ul l gl ar e of publ i ci t y" , and

i t i s onl y f ai r and j ust t hat t hey be af f or ded al l pr ot ect i on consi st ent

wi t h t he admi ni st r at i on of t he l egi sl at i on . Secondl y, wher e t he

st at ut e i t sel f pr ovi des f or t he gi vi ng of not i ce and a f ul l oppor t uni t y

t o be hear d, t her e i s need t o ensur e t hat t hi s i s pr eser ved . Fi nal l y,

si nce human r i ght s l egi sl at i on i s a par t of t he whol e f i el d of ci vi l

l i ber t i es, i t i s i mpor t ant t hat ot her aspect s of ci vi l l i ber t i es be ob-

ser ved whi l e f ur t her i ng t he pur poses of human r i ght s. Any man,

r egar dl ess of hi s abi l i t y, t r ai ni ng, and f ai r - mi ndedness, can over -

st ep t he bounds of hi s j ur i sdi ct i on or over l ook, i gnor e, or f or get

about t he pr ocedur al r equi r ement s of nat ur al j ust i ce . The mor e

i nf or mal at mospher e of an admi ni st r at i ve t r i bunal can somet i mes

l end i t sel f t o t hi s . The r ol e of j udi ci al r evi ew i s t o keep t he t r i -

bunal wi t hi n i t s j ur i sdi ct i on obser vi ng t he r ul es of nat ur al j ust i ce .

" See t he cases under f oot not e 60 . supr a .
" See f oot not e 63, supr a .

	

f i g [ 19621 O. R. 872, at p . 896 .
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I t i s not t he r ol e of t he r evi ewi ng t r i bunal t o subst i t ut e i t s own

j udgment f or t hat of t he hear i ng of f i cer or of f i cer s by way of an

appeal .

Ther e has been cr i t i ci sm of j udi ci al r evi ew of admi ni st r at i ve

act i on as i t has somet i mes been pr act i sed . " Admi ni st r at i ve t r i bu-

nal s ar e composed' of i ndi vi dual s wi t h some or consi der abl e exper

t i se i n t he subj ect mat t er wi t hi n t hei r j ur i sdi ct i on. At t i mes t he r e-

vi ew of a boar d composed of sever al exper t s has been conduct ed

by a si ngl e j udge havi ng no speci al i zed knowl edge of t he subj ect

mat t er of t he l egi sl at i on, and somet i mes even a host i l i t y t o i t s ob-

j ect i ves . At t i mes, under t he gui se of det er mi ni ng j ur i sdi ct i onal

quest i ons, t he r evi ewi ng cour t has act ual l y subst i t ut ed i t s own

opi ni on f or t hat of t he t r i bunal on a mat t er st r i ct l y wi t hi n t he t r i -

bunal ' s j ur i sdi ct i on . Of t en t he ver y i nt r i cat e r equi r ement s of t he

var i ous t ypes of r evi ew have r esul t ed i n del ays and added cost s

t o al l concer ned.

Two of t he r ef or ms suggest ed by t he Ont ar i o Loyal Commi s-

si on I nqui r y i nt o Ci vi l Ri ght s, i f i nst i t ut ed, shoul d r emove many

of t he cr i t i ci sms of j udi ci al r evi ew as i t i s now pr act i sed . One of

t hese i s t hat a st andar d f or m of r evi ew be used t o r epl ace al l t ypes

nowcur r ent . " The ot her i s t hat al l appl i cat i ons f or r evi ew be hear d

by a new Appel l at e Di vi si on of t he Hi gh Cour t . " When t hese

r ef or ms ar e i nst i t ut ed t her e shoul d be no hesi t at i on t o pr ovi de a

r i ght of r evi ew of boar ds of i nqui r y under human r i ght s l egi sl at i on

i n Canada .

Enf or eement

Enf or cement of human r i ght s l egi sl at i on i n Canada i s pr ovi ded

f or t hr ough a penal pr ovi si on f or non- compl i ance wi t h a mi ni s-

t er i al or der made pur suant t o an i nqui r y, as wel l as f or t he act of

di scr i mi nat i on i t sel f . " I t wi l l be ar gued t hat t hese f or ms of en-

f or cement shoul d be changed .

( a) The Or der

I n Ont ar i o and New Br unswi ck t he boar d of i nqui r y submi t s

i t s r epor t and r ecommendat i ons t o t he Commi ssi on whi ch t hen

" See, e . g . , Car t er , The Appar ent Vi r i l i t y of Pr i vat i ve Cl auses, [ 1967]
Cent enni al Edi t i on U. B. C. L. Rev . 219 ; Laski n, Cer t i or ar i t o Labour
Boar ds : The Appar ent Fut i l i t y of Pr i vat i ve Cl auses ( 1952) , 30 Can . Bar
Rev . 986 ; Mi l l war d, Judi ci al Revi ew of Admi ni st r at i ve Aut hor i t i es i n
Canada ( 1961) , 39 Can. Bar Rev . 351 .

" McRuer Commi ssi on Repor t , op . ci t . , f oot not e 64, ch . 22 .
' Z Op, ci t . , i bi d. , chs 22 and 44 .
93 Onl y t he Ont ar i o and New Br unswi ck st at ut es st at e t hi s expl i ci t l y :

O. H. R. Code, s . 14 ; N. B. I EI . R. Act , s . 16 . The same ef f ect i s achi eved by t he
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r ecommends t o t he Mi ni st er what cour se of act i on shoul d f ol l ow. "

The Human Ri ght s Act s of Al ber t a, Nova Scot i a, and Pr i nce

Edwar d I sl and do not pr ovi de f or pr i or submi ssi on t o a Com-

mi ssi on. ' ; I n al l pr ovi nces t he Mi ni st er may make what ever or der

he deems necessar y t o car r y t he r ecommendat i ons of t he boar d

i nt o ef f ect . " Thus, i n essence, t he r ecommendat i ons of t he boar d

ar e subj ect t o a f or m of r evi ew at one or t wo di f f er ent st ages .

Thi s i s desi r abl e as a pr ot ect i on bot h f or t he compl ai nant and f or

t he r espondent . However , no pr ovi si on i s made f or ei t her t he com-

pl ai nant or t he r espondent t o make r epr esent at i ons . Al t hough

such may occur i n pr act i ce, t hi s does not r eal l y amount t o an

appeal or r evi ew si nce bot h si des ar e not hear d . I f t hat i s so, i t

i s j ust as wel l t hat t he f i ndi ngs of t he boar d be t r eat ed as or der s,

subj ect t o j udi ci al r evi ew. They coul d be enf or ced by f i l i ng wi t h t he

super i or cour t of t he pr ovi nce, wher eupon t hey woul d have t he

same f or ce and ef f ect as i f t hey wer e or der s of t he super i or cour t .

What i s bei ng suggest ed her e i s t hat pr ovi si on be made f or

f i l i ng t he r ecommendat i ons of t he boar d wi t h t he Supr eme Cour t ,

and t hat t her eupon t hese be enf or ceabl e as an or der of t he

Supr eme Cour t . The boar d woul d st i l l send i t s f i ndi ngs t o t he Com-

mi ssi on i n t hose pr ovi nces wher e t hi s i s now bei ng done . Thi s

woul d enabl e t he Commi ssi on t o have one l ast i nf or mal meet i ng

wi t h t he compl ai nant and t he r espondent t o see whet her a set t l e-

ment can be r eached f or vol unt ar y compl i ance wi t h t he boar d' s

r ecommendat i ons . I f not , enf or cement woul d be achi eved, not

t hr ough a mi ni st er i al or der , but t hr ough enf or cement by cour t

or der .

I t shoul d not be f or got t en, however , t hat most compl ai nt s ar e

set t l ed by vol unt ar y agr eement s wi t hout a boar d of i nqui r y bei ng

cal l ed, and t hus wi t hout t he i ssuance of any or der . " I f t hese agr ee

ot her t hr ee Human Ri ght s Act s t hr ough separ at e enact ment s whi ch r e-
qui r e compl i ance wi t h t he mi ni st er i al or der , and t hen pr ovi de t hat non-
compl i ance wi t h any pr ovi si on i n t he Act i s an of f ence : Al t a H. R. Act ,
ss 16 and 18( l ) ; N. S. H. R. Act , s . 14( 3) and 15 ; P. E. I . H. R. Code, s . 12( 3)
and 14.

' 1 O. H. R. Code, s . 13( 3) and ( 6) ; N. B. H. R. Act , s . 13( 3) and ( 6) .
" Al t a H. R. Act , ss 15 and 16 pr ovi de f or t he r epor t t o be submi t t ed

t o t he Admi ni st r at or who, sembl e, passes i t on t o t he Mi ni st er wi t hout
comment or r ecommendat i ons of hi s own. Under t he N. S. H. R. Act t he
r ecommendat i on i s made di r ect l y t o t he Mi ni st er : s . 13 . I n Pr i nce Edwar d
I sl and t he Mi ni st er conduct s t he i nqui r y hi msel f : P . E . I . H. R. Code, s . 12( 1) .

" Al t a H. R. Act , s . 16( 2) ; N. S. H. R. Act , s . 14( 2) ; O. H. R. Code, s .
13( 6) ; P. E. I . H. R. Code, s . 12( 2) . I n New Br unswi ck t he aut hor i t y t o i ssue
or der s t o ef f ect uat e t he r ecommendat i ons of t he boar d of i nqui r y ar e gi ven
bot h t o t he Mi ni st er and t o t he Commi ssi on : ss 13( 6) and 14( 1) ( c) .

" I n Ont ar i o, f or exampl e, t her e have been onl y about 30 compl ai nt s
whi ch r eached t he boar d of i nqui r y st age as agai nst over 1, 200 compl ai nt s
whi ch wer e set t l ed t hr ough negot i at i on .
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ment s ar e not t o be used f or t he subver si on of t he obj ect of human

r i ght s l egi sl at i on i t i s i mpor t ant t hat t hey be enf or ceabl e as st r i n-

gent l y as or der s pur suant t o det er mi nat i ons by boar ds of i nqui r y .

I n any case, whet her a compl ai nt i s t er mi nat ed by a set t l ement or

an or der , cer t ai n f or ms of r edr ess f or t he vi ct i m wi l l be out l i ned .

I n addi t i on, cer t ai n modes of compl i ance i n or der t o show good

f ai t h ar e usual l y r equi r ed of t he r espondent . Ther ef or e, subsequent

super vi si on and compl i ance i nvest i gat i on must be speci f i cal l y r e-

qui r ed .

( b) Penal Pr ovi si ons

Ear l i er i n t hi s ar t i cl e, " a number of ar gument s wer e pr esent ed

i n f avour of r epl aci ng t he penal appr oach t o enf or cement of

human r i ght s by t he cur r ent met hod- of combi ni ng educat i on wi t h

enf or cement by a Commi ssi on t hr ough i nvest i gat i on, conci l i at i on,

and set t l ement , and ul t i mat el y t hr ough t he admi ni st r at i ve agency

known as t he boar d of i nqui r y . " To t hese ar gument s I woul d

add ot her s .

I f t her e i s a possi bi l i t y of pr osecut i on f or t he act of di s-

cr i mi nat i on, t he whol e of t he ant ecedent pr ocedur es must be t est ed,

t o some ext ent at l east , by t he usual pr ocedur es i n t he admi ni s

t r at i on of cr i mi nal l aw. The power s of i nvest i gat i on, quest i oni ng,

r equi r i ng t he di scover y of document s, and so on, must be subj ect

t o t he most st r i ngent pr ot ect i ons f or t he ci t i zen . Fur t her mor e, t her e

i s no doubt t hat under i t s pr esent power s under t he Labour Re-

l at i ons Act " or t he Publ i c I nqui r i es Act , " as t he case may be, t he

boar d of i nqui r y can make a det er mi nat i on on t he basi s of t he

pr eponder ance of evi dence. However , si nce t he act of di scr i mi na-

t i on may al so be t he subj ect of a pr osecut i on, some quest i ons ar e

i nevi t abl y r ai sed by member s of t he l egal pr of essi on as t o whet her

t he det er mi nat i on shoul d be made unl ess t he compl ai nt i s pr oved

beyond a r easonabl e doubt . Then, t oo, si nce pr oof of di scr i mi na-

t i on i nvol ves pr ovi ng a mot i ve whi ch i s r at her easy t o di spr ove,

i t i s di f f i cul t t o pr ove t he act of di scr i mi nat i on beyond a r eason-

abl e doubt . I t i s not so di f f i cul t t o pr ove i t by a pr eponder ance

of evi dence. The r esul t may be t hat t he boar d of i nqui r y wi l l f i nd

t hat t he act of di scr i mi nat i on was commi t t ed, and a cr i mi nal cour t ,

not sat i sf i ed beyond a r easonabl e doubt , may acqui t . I f t hi s wer e

t o happen, gr eat di scr edi t may r esul t t o t he admi ni st r at i on of

° s Supr a .
° 9 For a f ul l di scussi on of t hese see Eber l ee and Hi l l , The Ont ar i o

Human Ri ght s Code ( 1964) , 15 U. of T. L. J. 448, at p. 449 et seq .

" See supr a, f oot not e 57 .

	

et See supr a, f oot not e 58 .
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human r i ght s pr ovi si ons . Fi nal l y, t he pr i mar y obj ect of human

r i ght s l egi sl at i on i s t o obt ai n compl i ance t hr ough an agr eed set t l e-

ment . Thi s r equi r es negot i at i on and conci l i at i on . Thi s pr ocess

i s f or ei gn t o cr i mi nal l aw. When t he act of di scr i mi nat i on i s made

a cr i me, t he whol e pr ocess of negot i at i on, conci l i at i on, and set t l e-

ment coul d be l i kened t o compoundi ng a cr i mi nal of f ence .

For al l t hese r easons i t i s r ecommended t hat t her e be no penal

pr ovi si on f or t he act of di scr i mi nat i on i t sel f . The pr ef er abl e f or m

of enf or cement has been out l i ned i n t he pr evi ous sect i on . How

ever , a penal pr ovi si on i s r equi r ed f or a di f f er ent pur pose, and

t hat i s t o pr ohi bi t i nt er f er ence wi t h or obst r uct i on of t he ad-

mi ni st r at i on and enf or cement of human r i ght s l egi sl at i on .

I nt er f er ence or at t empt ed i nt er f er ence wi t h, or t he obst r uct i on

of t he admi ni st r at i on and due enf or cement of human r i ght s l egi s-

l at i on can r esul t f r om undue pr essur e on any one of : t he com

pl ai nant , a pr ospect i ve empl oyee, an empl oyee, a wi t ness, of f i cer s

or member s of a Commi ssi on, or t he boar d of i nqui r y . I nt er f er ence

or obst r uct i on may al so ar i se f r om dest r uct i on of or t amper i ng

wi t h document s .

A per son who f eel s he has been di scr i mi nat ed agai nst may be

af r ai d t o make a compl ai nt . I f t her e i s genui ne f ear by such a

per son t hat he wi l l suf f er upon t he maki ng of a compl ai nt

whet her t hi s suf f er i ng wi l l be at t he i ni t i at i ve of t he pr ospect i ve

r espondent , or some ot her empl oyer , or a t r ade uni on, or an em-

pl oyment agency- l egi sl at i ve measur es must be adopt ed t o gi ve

such pr ospect i ve compl ai nant pr ot ect i on . Even i f hi s f ear s ar e un-

j ust i f i ed, or i f t he f ear i s mer el y of t he oppr obr i um of ot her s, or

i f t hi s per son i s a t i mi d soul , l egi sl at i ve suppor t can be i mpor t ant .

The per son who i s t hr eat ened or coer ced may not be a com-

pl ai nant , but may be a wi t ness or a pot ent i al wi t ness . He may be

i nst r uct ed or or der ed not t o r eveal hi msel f as a per son wi t h knowl

edge of t he per t i nent f act s, or he may be i nst r uct ed or or der ed t o

per j ur e hi msel f or at l east " edi t " hi s t est i mony . I t may even be

t hat t her e has been no t hr eat at al l , but t he pot ent i al wi t ness may

know what has happened t o ot her s who have t est i f i ed, or may even

t hi nk he knows . Agai n, whet her t he f ear i s j ust i f i ed or not , t her e

i s need f or a l egi sl at i ve pr ovi si on t o r ender pr ot ect i on, or at l east

t o i nduce co- oper at i on by pr ovi di ng t he conf i dence t hat comes

wi t h l egi sl at i ve pr ot ect i on .

The i nt er f er ence or obst r uct i on may be di r ect ed agai nst an

of f i cer of t he Commi ssi on, a member of t he Commi ssi on, or t he

boar d of i nqui r y . I n i t s most r aw f or m, t he i nt er f er ence may be a
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physi cal one di r ect ed agai nst t he i nvest i gat i ng Human Ri ght s

Of f i cer or at t he conci l i at or . I t may be t hat t her e woul d be r e-

l uct ance on t he par t of t he Human Ri ght s Of f i cer t o l ay a char ge

of assaul t and bat t er y or t o br i ng a ci vi l act i on. Never t hel ess,

pr ot ect i on may pr ove necessar y . At any l evel , at t empt s may be

made t o appl y pol i t i cal pr essur e. Al t hough such at t empt s woul d

cer t ai nl y be r esi st ed, i t woul d save a l ot of t i me and embar r assment

t o t he one r ef usi ng, r ej ect i ng, or r esi st i ng, i f t her e wer e a pr ovi si on

maki ng i t a pr ohi bi t ed act t o i nt er f er e or at t empt t o i nt er f er e

wi t h, or obst r uct , t he admi ni st r at i on and due enf or cement of t he

human r i ght s st at ut e .

Wi t h r espect t o dest r uct i on and al t er at i on of per t i nent docu-

ment s, i t must be r emember ed t hat qui t e of t en i mpor t ant evi dence

i n empl oyment cases depends upon document s whi ch ar e i n t he

cont r ol of t he r espondent s or t hose act i ng on t hei r behal f . I t i s

ver y easy t o al t er j ob or der s . I f Human Ri ght s Of f i cer s ar e l i mi t ed

t o t he r i ght t o or der di scover y, or t he r i ght t o subpeona document s,

i t i s necessar y t o r el y upon document s bei ng unal t er ed. Maki ng

such dest r uct i on or f al si f i cat i on a pr ohi bi t ed act woul d di scour age

l aw- abi di ng ci t i zens f r om doi ng so .

I t woul d be possi bl e t o set out separ at e pr ovi si ons f or each

t ype of i nt er f er ence or obst r uct i on ment i oned above . However ,

t her e i s a suf f i ci ent i nt er - r el at i onshi p and i dent i t y bet ween t hem

t o dr af t one gener al , al l - i ncl usi ve pr ovi si on . The f ol l owi ng woul d

be r ecommended f or adopt i on :

or

Any per son, empl oyer , empl oyment agency, or t r ade

whi ch shal l wi l f ul l y r esi st , pr event , i mpede or i nt er f er e

mi ssi on or i t s member s or of f i cer s i n t he per f or mance

under t hi s Act , or shal l , di r ect l y, or i ndi r ect l y, r et al i at e

agai nst any per son because he has f i l ed a compl ai nt ,

si st ed i n any pr oceedi ng under t hi s Act , i s gui l t y of an

summar y . convi ct i on i s l i abl e . . . . 11

uni on, who or

wi t h t he Com-

of t hei r dut i es

or di scr i mi nat e

t est i f i ed or as-

of f ence and on

I f t he penal pr ovi si on i s adopt ed ei t her as a separ at e sect i on

i n conj unct i on wi t h t he pr ohi bi t i on of i nt er f er ence wi t h com-

pl ai nant s or wi t nesses, i t must be cl ear t hat t he usual negot i at i on,

def ence, and r evi ew pr oceedi ngs ar e excl uded f r om such pr ovi si on.

I f t her e i s any doubt about t hi s i t woul d be i mpor t ant t o i ncl ude

t he f ol l owi ng pr ovi so :

The pr ocess of ar gument , di scussi on, negot i at i on at t he conci l i at i on

st age, and t he nor mal pr ocess of par t i ci pat i ng at a hear i ng, or subse-

" For somewhat si mi l ar , al t hough l ess ext ensi ve, pr ovi si ons see P. E. I . -

H. R. Code, s . 9 ; N. Y. Human Ri ght s Law, supr a, f oot not e 48, s. 299 ;

Pennsyl vani a Human Rel at i ons Act , supr a, f oot not e 48, s . 11 .
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quent l y i n pr oceedi ng f or r evi ew, shal l not be deemed t o be such

wi l f ul conduct .

New Met hods t o Pr omot e Human Ri ght s

Compr ehensi ve human r i ght s codes such as t hose di scussed i n

t hi s ar t i cl e ar e r el at i vel y new i n Canada, except f or Ont ar i o . I n

vi ew of t hi s, except f or Ont ar i o, t he emphasi s must be st i l l on

publ i ci t y of t he exi st ence of t he l egi sl at i on, and on educat i on,

r at her t han on vi gor ous enf or cement . However , i f af t er an i nt er i m

per i od t he t r ansi t i on t o enf or cement i s not achi eved, t he var i ous

human r i ght s st at ut es wi l l const i t ut e a sham. The enf or cement

t echni ques di scussed her e wi l l have t o be appl i ed i f t he human

r i ght s st at ut es ar e not t o det er i or at e t o pi ous but i nef f ect ual decl a-

r at i ons . Thi s i s par t i cul ar l y i mpor t ant because i mmi gr at i on f r om

non- Eur opean count r i es i s i ncr easi ng . I n addi t i on, new t echni ques

wi l l have t o be devi sed i n vi ew of t he i nt r act abi l i t y of t he pr obl em

of I ndi an pover t y and t he cont i nui ng l ack of equal i t y of oppor -

t uni t y f aced by t he I ndi an popul at i on .

( a) Cont r act Compl i ance

Cont r act compl i ance i s a pr ocedur e whi ch has not yet been

t r i ed i n Canada, but whi ch i s i ncr easi ngl y bei ng i nst i t ut ed by t he

f eder al aut hor i t i es i n t he Uni t ed St at es, and by some st at e com

mi ssi ons l i ke t he Mi chi gan Ci vi l Ri ght s Commi ssi on . By sect i on 4

of t he Mi chi gan Fai r Empl oyment Pr act i ces Act , " ever y cont r act

wi t h publ i c aut hor i t i es must i ncl ude a pr ovi si on r equi r i ng t he con-

t r act or and hi s subcont r act or s not t o di scr i mi nat e cont r ar y t o t he

pr ovi si ons of t he human r i ght s l egi sl at i on . The Cont r act Com-

pl i ance Di vi si on of t he Uni t ed St at es f eder al gover nment i n en-

f or ci ng si mi l ar r equi r ement s, has a t i me l i mi t wi t hi n whi ch t o r e-

vi ew t hose who t ender bi ds on gover nment cont r act s . The Cont r act

Compl i ance Di vi si on coul d r ecommend t hat t he cont r act not be

gr ant ed t o a bi dder who i s not i n compl i ance . Bot h t he Mi chi gan

and f eder al Cont r act Compl i ance Di vi si ons i nvest i gat e t o see t hat

t hose who have al r eady been gr ant ed gover nment cont r act s com-

pl y wi t h t he human r i ght s pr ovi si ons i n f or ce i n t he r espect i ve

j ur i sdi ct i ons .

Cont r act compl i ance pr ovi si ons can be one of t he most ef f ec-

t i ve met hods of over comi ng syst ems or pat t er ns of di scr i mi nat i on

t hat of t en do not l end t hemsel ves t o an enf or cement whi ch r el i es

upon i ndi vi dual compl ai nt s . Fur t her mor e, t hese pr ocedur es ar e

I ' Supr a, f oot not e 52 .
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educat i onal i n t hat t hey br i ng t he human r i ght s l egi sl at i on t o t he

at t ent i on of peopl e who mi ght ot her wi se i gnor e i t . They enabl e

Human Ri ght s Commi ssi ons t o wor k wi t h an empl oyer bef or e any

t ensi on ar i ses because of an i nci dent whi ch l eads t o a compl ai nt .

I n Canada, such. pr ovi si ons cover i ng cont r act s wi t h publ i c aut hor i -

t i es woul d gi ve added ef f ect t o t he asser t i ons i n t he pr eambl es t o

most human r i ght s st at ut es t hat pr omot i on of human r i ght s i s

publ i c pol i cy i n t he pr ovi nce . Ther e wi l l be skept i ci sm as t o t he

si ncer i t y of t hese decl ar at i ons i f publ i c bodi es cont r act wi t h i n-

di vi dual s who, or cor por at i ons whi ch, ar e not r equi r ed t o compl y

speci f i cal l y wi t h human r i ght s pr ovi si ons .

( b) Di spl ay of Human Ri ght s Codes by Al l Pl aces of Publ i c

Accommodat i on

The i ssue of a l i cense i s deemed t o be t he gr ant i ng of a pr i vi -

l ege . Ther ef or e, pr ovi nci al or muni ci pal aut hor i t i es whi ch i ssue

l i censes f or t he oper at i on of busi nesses r equi r e compl i ance wi t h

cer t ai n cr i t er i a deemed necessar y f or t he pr ot ect i on of t he publ i c .

I f t he enf or cement of human r i ght s st at ut es i s publ i c pol i cy i n t he

pr ovi nce, t her e i s no r eason why pl aces of publ i c accommodat i on

shoul d not be r equi r ed t o post human r i ght s codes pr omi nent l y .

The pr esent pr act i ce has been t o r equi r e t hi s as a condi t i on i n t he

t er ms of set t l ement of a compl ai nt . Thi s i s at best a " hi t or mi ss"

t echni que. The post i ng of human r i ght s codes i n pr emi ses of f er i ng

ser vi ce t o t he publ i c woul d be an ef f ect i ve means of wi despr ead

publ i ci t y .

( c) Val i d Empl oyment Cr i t er i a

Two assumpt i ons under l i e t he pr esent phi l osophy of human

r i ght s l egi sl at i on : 1 . Empl oyment qual i f i cat i ons ar e based upon

bona f i de cr i t er i a ; 2. Member s of mi nor i t y gr oups who suf f er di s

cr i mi nat i on ar e pr epar ed t o meet such qual i f i cat i ons . Bot h as-

sumpt i ons ar e of t en not t r ue . Many empl oyer s use set s of st andar ds

and ot her empl oyment cr i t er i a whi ch have no val i d r el at i on t o

j ob r equi r ement s . Of t en t hese i nnocent l y or del i ber at el y ser ve t o

di squal i f y member s of mi nor i t y gr oups, Mor eover , many member s

of mi nor i t y gr oups l ack t he t r ai ni ng necessar y t o compet e on

equal t er ms f or j obs or pr omot i onal oppor t uni t i es . "

84 Repor t of t he Gover nor ' s Commi t t ee t o Revi ew Laws and Pr ocedur es

i n t he Ar ea of Human Ri ght s, New Yor k, N. Y. , Mar ch 27t h, 1968, pp .

19- 21 . The Commi t t ee was appoi nt ed on August 10t h, 1967 f or t he pur -

pose of r e- exami ni ng " t he l aws, t he admi ni st r at i ve machi ner y and t he pr o-

cedur es bui l t t o t he speci f i cat i ons of yest er day' s pr obl ems . . . . i n t he
l i ght of t oday' s need" .
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Empl oyer s who cont r act wi t h publ i c agenci es shoul d be r e-

qui r ed t o co- oper at e wi t h t he Human Ri ght s Commi ssi on t o

r evi ew j ob r equi r ement s and even t o pr ovi de on- t he- j ob t r ai ni ng.

Ot her empl oyer s shoul d be encour aged t o do t he same . Thi s ap-

pr oach i s par t i cul ar l y i mpor t ant i n ar eas such as t hose i n Nor t h-

west er n Ont ar i o and Hal i f ax wher e t her e ar e l ar ge enough

concent r at i ons of di sadvant aged mi nor i t y gr oups l i ke I ndi ans or

Negr oes t o make such a pr ogr amme pr act i cal .

Concl usi on

Human r i ght s l egi sl at i on was l ong over due i n t he West er n wor l d,

and i s a r ecogni t i on f or t he f i r st t i me of t he sameness of al l men,

of t he f act t hat t her e can be no r eal di gni t y of any man unl ess

soci et y dedi cat es i t sel f t o ensur i ng t he di gni t y of al l men. Any

man who i s unmoved by t he suf f er i ng and oppr essi on of anot her i s

t o t hat ext ent l ess a bei ng of f eel i ng and compassi on, and t hus

l ess a man hi msel f . I n t oday' s " gl obal vi l l age" , mor e t han ever

bef or e, t he quest i on- Who i s my nei ghbour ?- cannot be answer ed

wi t h qual i f i cat i ons of r ace, col our , or cr eed .
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