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THE LEGITIMISING PROCESSES OF A NEW REGULATOR: THE CASE OF THE 

AUSTRALIAN CHARITIES AND NOT-FOR-PROFITS COMMISSION 

Abstract 

Purpose - This paper strengthens our theoretical understanding of the processes through which a new 

regulator seeks to gain legitimacy within an existing regulatory space. We do this by investigating the case 

of the Australian Charities and Not-for-profit Commission (ACNC).  

Method - Synthesising legitimacy theory with the concept of regulatory space, we analyse formal public 

discourse surrounding the establishment and operations of the ACNC. 

Findings - Regulation is essentially a context-bound political process in which a new regulator needs to 

establish legitimacy to ensure its survival. It must convince its constituents that it has developed processes 

to operate effectively and professionally in addressing constituents’ needs, to bargain authoritatively with 

other regulators in establishing its operational boundaries, and to engage politically with government and 

constituents. Over a relatively short time, the ACNC built legitimacy, despite the political threats to its 

formal regulatory authority.  

Research limitations – Our conclusions are based on our analysis of one case. There is scope for further 

investigations of the processes by which new regulators establish their legitimacy in different contexts.    

Practical implications – The potential for a political threat to the authority of a new regulator, and the 

difficulty of achieving regulatory reform, particularly in a federated system such as Australia, highlight the 

necessity for a new regulator to develop a compelling discourse of legitimacy.   

Originality/value - We synthesise regulatory space and legitimacy perspectives, contributing to an 

understanding of the processes of regulation.   

Keywords - Regulation; Regulatory space; Legitimacy; Not-for-profit; Australian Charities and Not-for-

profits Commission (ACNC) 
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THE LEGITIMISING PROCESSES OF A NEW REGULATOR: THE CASE OF THE 

AUSTRALIAN CHARITIES AND NOT-FOR-PROFITS COMMISSION 

1. Introduction  

There has been a great deal of interest in recent years in the issue of regulation (Thornburg and Roberts, 

2008; Humphrey et al., 2009; Malsch and Gendron, 2011; Irvine and Ryan, 2013; Connolly et al, 2015), 

much of which concentrates on the effect of specific regulations rather than the processes of regulation 

(MacDonald and Richardson, 2004; Shafer and Gendron, 2005; Canning and O’Dwyer, 2013; Khan and 

Ahmed, 2015). This paper responds to calls to extend research on the processes through which regulation 

is developed (see, for example, Young, 1994, 1995; Malsch and Gendron, 2001; MacDonald and 

Richardson, 2004; Canning and O’Dwyer, 2013). One aspect of the process of regulation that deserves 

attention is the means by which a new regulator develops its legitimacy. MacDonald and Richardson 

(2004, p. 492) argue that the use of the regulatory space concept “is particularly useful for analysing the 

entry of a new regulatory body into an institutional field”.  In this paper we examine the legitimising 

processes surrounding the establishment of a new regulatory body in an existing regulatory space.  

Hancher and Moran (1989) portray regulation in an advanced capitalist economy as occurring in a 

conceptual regulatory space. This concept of regulatory space is particularly useful for exposing the 

dynamic nature of regulation and the development of regulatory processes by actors and organisations as 

they juggle political power and establish their right to occupy a position within the regulatory arena at a 

particular point in time (Hancher and Moran, 1989; Young, 1994, 1995; Canning and O’Dwyer, 2013; 

Irvine and Ryan, 2013). Further, if organisations are to operate within society, they must attain a state of 

legitimacy, whereby their actions are seen to be “desirable, proper, or appropriate within some socially 

constructed system of norms, values, beliefs and definitions” (Suchman, 1995, p. 574). Thus, any new 

regulator, in establishing its legitimacy must attempt to influence the formal public discourse surrounding 

its operations if it is to work successfully within the regulatory space. The building of regulatory 

consensus between the regulator and the regulated is a dynamic process (Nicholls, 2010) as the regulator 

seeks to negotiate and establish the practical meaning of its enabling legislation (MacDonald and 

Richardson, 2004). Thus a new regulator must build its legitimacy in the regulatory space and 

“simultaneously negotiate its identity” (MacDonald and Richardson, 2004, p. 493).  

The twin lenses of Hancher and Moran’s (1989) regulatory space and Suchman’s (1995) conceptualisation 

of legitimacy are useful to examine the processes by which a new regulator establishes legitimacy in an 

existing regulatory space. Both these theories are based on the notion that reality is socially constructed. 

Regulatory space, focusing on the unique situations and dynamics in the development of regulation, 

acknowledges the political processes at play in the process of regulation, thereby implying legitimacy. 

Similarly, legitimacy theory emphasises the potential of an organisation to influence, and be influenced by, 

stakeholders’ perceptions of its fitness to operate in society, and thereby construct its image. The synthesis 

of these theories enables us to illustrate the dynamic and complex nature of the regulatory process, and the 

need for a regulator, particularly a new regulator, to legitimise its regulatory authority. This approach will 

contribute to an enhanced understanding of the regulatory process and enable us to address our research 

question: What are the processes by which a new regulator establishes legitimacy in an existing regulatory 

space? We address this question by examining the case of the Australian Charities and Not-for-profit 

Commission.   

As a consequence of existing regulation at the Federal and State government levels
 [1]

, the regulation of the 

Australian Not-for-profit (NFP) sector has been congested and fragmented (Saj, 2015a).
[2]

 From the 1990s, 

the sector has been the subject of numerous inquiries by successive governments (see for example: 

Industry Commission, 1995; Australian Treasury, 2001; Senate Standing Committee on Economics, 2008; 

Productivity Commission, 2010). Consistent themes emerging from the inquiries were the need for 

“legislative and regulatory reform” (Butcher, 2015, p. 5), and the need for a national regulator for the NFP 

sector to provide a coherent national regulatory framework (Commonwealth of Australia, 2014) and 

reduce the regulatory and compliance burden (red tape). For this to occur, it was acknowledged that 

disparate NFP legislation between the various State governments would need to be aligned, which would 

result in a radical change of the participants and their power base in the NFP regulatory space.  



It was in response to these reports that the Australian Charities and Not-for-profit Commission (ACNC) 

was formed as a new national regulatory body in 2011. The overarching objectives of the ACNC were “to 

maintain, protect and enhance public trust and confidence in the sector through increased accountability 

and transparency; support and sustain an independent and innovative not-for-profit sector; and to promote 

the reduction of unnecessary regulatory obligations on the sector” (ACNC, 2014). However, the ACNC 

was established without the transfer of any of the existing specialised functions or harmonisation of State 

legislation, as had been recommended in previous inquiries. As a consequence, the creation of the ACNC 

with these structural impediments had the potential to impose additional regulatory compliance burdens on 

the sector. Thus, from its establishment, the fledgling regulator was faced with the challenging task of 

establishing its legitimacy as a viable organization and worthy regulator in a space which now became 

more congested and fragmented. This task became more challenging when the government changed on 7 

September 2013.
[3]

 

In this qualitative study, we examine the public discourse surrounding the formation of the ACNC. We 

analyse the content of publicly available documents, to identify the processes through which the new 

regulator developed a “discourse of legitimacy” (Zhu and McKenna, 2012, p. 525) with its constituents as 

it sought to interpret and operationalise the practical meaning of its enabling legislation. In doing this, we 

contribute to the literature that acknowledges the importance of strong regulation for the NFP sector 

(Connolly and Hyndman, 2013) and the potential of Government as a stakeholder in ensuring regulation is 

strengthened (Hyndman and McMahon, 2011). Our particular, focus is on the process of regulation, in 

particular focusing on how “organizations in regulatory regimes … seek to build legitimacy in complex 

and dynamic situations” (Black, 2008, p. 137). We demonstrate that the mere passing of legislation, while 

it endows a body with regulatory authority, is not sufficient to ensure its legitimacy. A new regulator must 

forge its own identity and demonstrate and gain legitimacy, in the process of carving out a niche in the 

existing regulatory environment. As this process takes place, political debate on the effectiveness of the 

regulator may be a catalyst for operational changes, or even for legislative changes which could further 

clarify the authority of the regulator.
4
 

The remainder of the paper is structured as follows. Section two outlines our theoretical approach and 

demonstrates its applicability to this case. In Section three we describe the context and method by which 

the study was conducted. Following this, in Section four, we apply this approach to the case study. Finally, 

in Section five, we draw inferences about the political processes of regulation, discuss the implications 

and conclude by identifying the contribution of the study and providing suggestions for future research.  

2. Regulatory space and legitimacy 

According to Hancher and Moran (1989, p. 4), regulation is “indisputably a political process” and as such 

it involves the contest for power between actors in a notional regulatory space which is available for 

occupation. Further, although there could be many actors in the space, some will be major and others 

minor. Relative power will be distributed unevenly and the boundaries of the particular space will be 

determined by the issues under consideration. The shape of the regulatory space and the distribution of 

power between actors within that space is best understood with reference to “the terms under which 

organisations enter the regulatory space, and defend their position within it” (Hancher and Moran, 1989, p. 

279, emphasis added). This implies the need for a new regulator to establish its legitimacy (Tornikoski and 

Newbert, 2007) as it adapts to and negotiates the various factors that determine the shape of the space: 

place, timing, organisational structure, interdependencies and issues (Hancher and Moran, 1989).  

Place is determined by “the boundaries of the nation-state”, and because significant differences occur 

between jurisdictions, this can determine “whether regulation happens at all, its scope … and how far the 

struggles for competitive advantage” go (Hancher and Moran, 1989, p. 280).  It also determines who gains 

entry into the regulatory space, the terms of entry, and how they “challenge the existing distribution of 

power within the common regulatory space” (Hancher and Moran, 1989, p. 282). Timing is important, as 

the moment and circumstances surrounding the origin of regulation can determine the subsequent policy 

outcomes, with regulation largely a matter of “organizational routine[s] … [and] institutionalized 

procedures” (Hancher and Moran, 1989, p. 284). 



Structurally, “regulation inevitably becomes a co-operative matter” when large organisations dominate the 

regulatory space (Hancher and Moran, 1989, p. 287). Organisational structural characteristics are strongly 

linked to interdependencies, evident in the development and institutionalisation of networks and linkages 

(Hancher and Moran, 1989). These networks are essential in a regulatory space occupied by powerful and 

dominant players, for without their cooperation a new and small regulator could not establish its position. 

Within the boundaries of regulatory space, different regulators have diverse purposes (Breen, 2013; 

Phillips, 2013) and interact in response to issues identified as important (Nicholls, 2010).  

In addition, as MacDonald and Richardson (2004, p. 493) argue, a new regulator’s successful 

establishment relies on its ability to demonstrate its legitimacy to both existing organisations and 

regulators who operate within the regulatory space, in effect to “simultaneously negotiate its identity and 

engage in actions that other agents in the space will accept as appropriate to that identity”. Suchman’s 

(1995) proposition that at different stages in its life, an organisation may need to gain, maintain and/or 

repair its legitimacy suggests that for a new regulator, the principal task is to gain legitimacy. While the 

path to legitimacy is socially constructed and needs to be created subjectively (Suchman, 1995; Scott, 

2001; Black, 2008) whether an organization has achieved a state of legitimacy depends on perceptions by 

constituents as to its validity, which can be objectively assessed (Shafer and Gendron, 2005). If 

organisations are judged to be legitimate, they receive the resources needed to pursue their objectives, so 

they undertake legitimizing activities, including the development of a legitimizing discourse, to move 

them to a state of legitimacy (Dowling and Pfeffer, 1975; Suchman, 1995; Brown and Deegan, 1998). 

Relevant to this endeavour, Suchman (1995) acknowledges a duality between what he identifies as 

strategic and institutional legitimacy.  

Strategic legitimacy focuses on the management of “symbolic relationships with demanding constituents”, 

and envisages managers “looking ‘out’”, while institutional legitimacy, in contrast, takes account of the 

“constitutive” nature of an organization’s environment, envisaging society “looking ‘in’” (Suchman, 1995, 

p. 577). Taking a “middle course” between these two approaches, Suchman (1995, p. 577) proposes three 

types of legitimacy, pragmatic, moral and cognitive. These acknowledge both the capacity of management 

to adopt legitimising and strategic discourses, and the power of constituent discourse to influence 

organizational behaviour, implying the interactive nature of legitimacy, which has been identified as being 

granted to organisations when they adhere to the social contract.  

Pragmatic legitimacy is evident when organisations demonstrate that they meet the needs of their 

community and bring benefits to constituents (Shafer and Gendron, 2005). Moral legitimacy is achieved 

when societally acceptable structures are adopted, including professional and democratic processes and 

stakeholder consultation. Pragmatic and moral legitimacy can be managed strategically, but are less 

resilient than cognitive legitimacy, the most difficult yet powerful type of legitimacy to achieve (Zucker, 

1987; Suchman, 1995; Black, 2008). Cognitive legitimacy is evident when an organization has societal 

acceptance and its existence is taken for granted, its influence is apparent and it demonstrates persistence 

(Zucker, 1987; Suchman, 1995). In this sense, longevity contributes powerfully to legitimacy, although 

mere “legal validity” is not necessarily indicative of legitimacy (Black, 2008, p. 144). Perhaps the most 

prevalent use of legitimacy theory in accounting research is in corporate social responsibility literature 

(see, for example, O’Donovan, 2002; Mobus, 2005; Tilling and Tilt, 2010), although it has also been used 

in studies of accounting standard setting (Durocher et. al., 2007), accounting’s contribution to NGO 

legitimacy (Goddard and Assad, 2006), and accounting professional bodies (Shafer and Gendron, 2005; 

Carnegie and O’Connell, 2012).  It has not previously been used with regulatory space, an approach which 

we argue provides valuable insights into the processes of regulation. 

In synthesising the construct of regulatory space and a legitimacy framework, we take an approach similar 

to that of Shafer and Gendron (2005), Durocher et al. (2007) and Carnegie and O’Connell (2012), who 

also combine Suchman’s (1995) legitimacy framework with another theory that is “different, yet 

compatible” (Carnegie and O’Connell, 2012, p. 862). Shafer and Gendron (2005) synthesised legitimacy 

theory with the theory of professions to investigate the AICPA’s promotion of a new global credential. 

Durocher et al. (2007) developed an integrated model comprising power, legitimacy and expectancy 

theories to interpret users’ participation in the accounting standard setting process. In their study of the 

way Australian professional accounting bodies responded to a crisis, Carnegie and O’Connell (2012) 

integrated legitimacy with theory about occupational groups.  



In this study our focus is on the establishment of a new organization, and we identify the gaining of 

legitimacy as particularly crucial in that context, since if a new organization is to survive in a competitive 

environment (Baum and Oliver, 1996), it must establish a niche (Katz and Gartner, 1988) and demonstrate 

its credibility (Tornikoski and Newbert, 2007). In the case of a new organization that enters a regulatory 

space in which there are existing “power relations and cultural conceptions” (Larsson, 2005, p. 128), these 

challenges are magnified. Not only does the organization have to overcome the “liability of newness” 

(Singh et al., 1986), but it also has to negotiate and maintain a position of influence within the regulatory 

space by demonstrating politically astute behaviour (Thornburg and Roberts, 2008) and managing the 

rhetoric of those who oppose it (Shafer and Gendron, 2005).  

Recognising that much regulation literature pays attention to the process by which regulations are 

developed, we identify as important the issue of how regulators are established, and in particular, how 

new regulators are established and gain a foothold in regulatory space. Consequently, we apply the 

synthesised concepts of regulatory space and legitimacy to address the question: What are the processes 

by which a new regulator establishes legitimacy in an existing regulatory space?  

We examine the case of the ACNC. The ACNC entered the Australian NFP regulatory space as a result of 

a political decision made at a particular point of time, in this case following the Australian government’s 

commitment at the 2010 Australian general election, to implement a major reform of the NFP sector (Saj, 

2015a). The new regulator was confronted with the need to work within the structural boundaries of the 

Australian federated system, develop co-operative relationships with established regulators, and 

demonstrate its effectiveness in addressing issues perceived by the NFP sector as important. As outlined in 

the next section, we analyse the ACNC’s efforts to establish itself as a legitimate regulatory authority, 

from the “historical moment” (Hancher and Moran, 1989, p. 284) when the decision to establish it as a 

taskforce was made, through its legislative establishment and operation, until the release of a Senate report 

on its proposed abolition. We focus both on the ACNC’s efforts to look out, strategically demonstrating its 

legitimacy to constituents, and on societal responses to these efforts, reflecting the institutional perspective 

of looking in on the new regulator.    

3. Context and Method  

The establishment and operations of the ACNC are characterised by a number of key events covering the 

period July 2011 to 16 June 2014 which defines the parameters of this case analysis. The events 

commence with the ACNC’s regulatory operations as a Taskforce in July 2011 as legislation was prepared 

for its legislative enablement (ACNC, 2012b). Then, on 3 December 2012, the ACNC Act received Royal 

Assent, and the ACNC was officially formed, although, for all intents and purposes, it had been acting as 

the regulator of the sector since July 2011. However, in December 2013, a new government was elected 

and indicated its intent to repeal the ACNC Bill. The ACNC Repeal Bill was referred to the Senate 

Economics Legislation Committee to ascertain the level of public support for the regulator. The 

Committee released its report on 16 June 2014, recommending the passing of the proposed legislation, and 

therefore the abolition of the ACNC.  

Our approach in conducting this archival study is to trace the discourse which emanated from the historic 

reference points surrounding the establishment and operation of the ACNC. In that discourse, we examine 

the processes by which the new regulator established its legitimacy with existing stakeholders in the 

regulatory space and the way in which it sought to establish the practical meaning of its legislation. We 

identify the discourse as a “discourse of legitimacy” (Zhu and McKenna, 2012), involving both the 

ACNC’s portrayal of its own strategic legitimacy (the regulator looking out to its constituents) and 

perceptions by constituents of the ACNC’s institutional legitimacy (constituents looking in at the regulator) 

as outlined in Table 1.  

[Insert Table 1 about here] 

We examine this discourse as expressed in formal publicly available documents either produced by or 

about the ACNC, against the backdrop of key discursive events which define the regulatory transition of 

the case analysis. As listed in Table 1, these documents include the ACNC’s Implementation Design 

Discussion Paper (ACNC, 2011); constituent responses to this Discussion Paper (ACNC, 2012a); the 

ACNC’s Implementation Report (ACNC, 2012b), which outlined the regulator’s response to feedback on 



its Discussion paper; Commissioner’s Columns over a year between the passing of the ACNC Act and the 

announcement by the new government that it intended repealing the ACNC legislation (Commissioner’s 

Columns 2012, 2013); and public feedback to the Senate Economics Legislation Committee (2014b) 

regarding the proposed repeal legislation. In analysing the various documents, we developed schema 

appropriate to each, with the resultant analysis conducted and checked by co-authors.  

As summarised in Table 1, we analyse five legitimising discourse activities relevant to the ACNC’s 

regulatory position over the period of the study, from its establishment as a Taskforce in July 2011, 

through to the June 2014 release of the Senate Economics Legislation Committee’s (2014c) Report . We 

portray these as part of a constitutive discourse process that acknowledges the need for a regulator with 

legislated authority to gain legitimacy (MacDonald and Richardson, 2004) and reflects both strategic 

(looking out) and institutional (looking in) forms of legitimacy (Suchman, 1995). Three of the discourse 

activities represent the ACNC’s strategic efforts to outwardly promote its legitimacy as a regulator 

(proposing a mode of operations; managing symbolic relationships; defending regulatory authority). The 

remaining two represent the perceptions of constituents about the ACNC’s institutional legitimacy 

(feedback to the regulator, and feedback on the regulator).  

In the first instance, we examine the ACNC’s discourse with its stakeholders by identifying the 

operational proposals advanced in its Implementation Design Discussion Paper (ACNC, 2011) issued on 9
 

December, 2011. This document posed 15 questions on eight issues relating to the ACNC’s design and 

operation (see Appendix). This discourse illustrates the way the ACNC ‘looked out’ to society to establish 

its legitimacy (Suchman, 1995, p. 577) in proposing a mode of operation.  

The second discourse is an examination of the way the ACNC’s constituents ‘looked in’, as evident in the 

public feedback to the proposed mode of operation. We content analysed the 114 stakeholder responses
[5]

 

to the 15 questions of the ACNC Implementation Design Discussion Paper (ACNC, 2011), including 

qualitative comments, to identify where stakeholders believed the ACNC’s proposed mode of operations 

was workable and could provide benefits for the sector.
[6] 

A schema identifying the method of coding was 

developed by the co-authors for each of the questions. The resultant manual analysis using Excel was then 

randomly checked by co-authors for reliability. The analysis is provided in the Appendix.  

In June 2012, the ACNC’s Implementation Report (ACNC, 2012b) was issued, representing the ACNC’s 

response to stakeholders’ comments on its Implementation Design Discussion Paper (ACNC, 2011). As 

the basis of the third discourse, we analysed the report to discern whether it aligned with our analysis of 

responses in the second discourse, for evidence of the ACNC’s claims to legitimacy as it presented itself 

to its constituents. The manual cross-content analysis using Excel was carried out collectively by the co-

authors to ensure the reliability of the analysis.  

On 3 December 2012, the ACNC Act received Royal Assent (Saj, 2015a), formalising the point at which 

ACNC moved from acting as a regulatory Taskforce to operating with formal legislative authority. In this 

fourth discourse, we analysed all 31 issues of the regular ACNC Commissioner’s Columns (2012, 2013) 

issued from December 2012 to December 2013, to investigate the way the ACNC ‘looked out’ to society 

to establish its legitimacy (Suchman, 1995, p. 577). We identified a thematic coding schema according to 

Suchman’s (1995) guidelines to identify evidence of pragmatic, moral and cognitive legitimacy (see Table 

1) and manually coded each of the columns according to this schema. The resultant manual analysis was 

cross checked for reliability. This analysis provides evidence of how the ACNC interpreted and 

operationalised its role, and how it communicated this to its constituents. We specifically identified reports 

of its interactions with other regulators, and its claims to pragmatic legitimacy (ACNC’s reputation, 

achievements and the benefits to NFP stakeholders), moral legitimacy (the establishment of professional 

structures and practices) and cognitive legitimacy (persistence, widening influence and the formulation of 

plans for the future). 

In December 2013, with the election of a new government critical of the “heavy handed” approach of the 

ACNC (Ferguson, 2013), and intent on repealing the ACNC legislation, the ACNC entered into a new 

phase of uncertainty. The ACNC Repeal Bill was referred to a committee for inquiry and report (Senate 

Economics Legislation Committee, 2014a). The Inquiry attracted a reported 155 submissions.
[7]

 A public 

hearing was held on 23 May 2014, with the Committee’s Report released on 16 June 2014.
[8]

 The Inquiry 



simply asked respondents for their opinion about whether the ACNC Bill should be repealed or not, and in 

effect whether the ACNC should be abolished.
[9]

 This forms the basis of the fifth discourse, in which we 

examined the direct perceptions of stakeholders about the ACNC’s effectiveness as a regulator, reflecting 

the fact that “legitimacy is dependent on a collective audience” (Suchman, 1995, p. 574). Using content 

analysis, based on a collectively developed schema, we manually analysed the submissions. First, we 

identified support for the repeal bill, categorising responses as yes, no, or uncertain. Next, using thematic 

analysis once again based on a collectively developed schema, we examined the responses to ascertain the 

extent to which stakeholders accepted the ACNC’s authority and legitimacy as a national NFP regulator, 

identifying the issues they raised as being important for the future of charity regulation in Australia. Our 

analysis revealed several themes: direct expressions of support for the ACNC’s legitimacy; comments 

about the ACNC’s effectiveness in addressing multiple State legislative requirements; the ACNC’s 

achievements in reducing red tape; comments about future paths for charity regulation in Australia; and 

the political environment in which the ACNC operates. We then compared the recommendations of the 

committee with these submissions, identifying dissenting opinions.  

In the next section, we present the results of our analysis of these five legitimacy discourses, to address the 

research question: What are the processes by which a new regulator establishes legitimacy in an existing 

regulatory space? 

4. The interactive processes of establishing regulatory legitimacy. 

Strategic legitimacy: proposing a mode of operations  

The establishment of the ACNC as a national NFP regulator was an initiative of the Labor Government 

and represented a political response to years of inactivity on the recommendation of earlier reports 

(Butcher, 2015). However, as already highlighted, structural impediments in the form of overlapping 

regulatory requirements between State governments had not been resolved. It was therefore important 

from the beginning, for the ACNC to enrol the support of the sector by demonstrating its fitness to identify 

and conduct an appropriate mode of operations as they negotiated the operational boundaries of their 

legislation (Macdonald and Richardson, 2004). Consequently, we examine the ACNC’s operational 

proposals advanced in its Implementation Design Discussion Paper (ACNC, 2011). This document 

provided a clear outline of the way the ACNC interpreted the scope of its regulatory authority and its 

operational model. It identified three regulatory topic areas: the reporting framework, the portal, and 

education and guidance. These are outlined below, with details included in the Appendix.  

Many of the proposals regarding the ACNC’s Reporting Framework had the potential to have an impact 

on the specialised functions of other regulators (for example, the Australian Accounting Standards Board, 

State regulators and the Australian Taxation Office), indicating the ACNC’s need to establish cooperative, 

interdependent relationships with other regulators. Reflecting this need, the ACNC proposed the 

introduction of The Charity Passport. This was a consolidated set of baseline information that different 

levels of governments agreed were essential in their dealings over grant funding arrangements, service 

agreements and contracts (ACNC, 2011, p. 12). This was to be recorded through the ACNC’s internet-

based portal. Question 1 of the Discussion Paper, related to the Charity Passport, sought constituents’ 

opinion on whether the proposed framework would reduce reporting obligations, and what obstacles may 

arise in its implementation. This question went to the heart of the ACNC’s stated intention, important to 

the sector, of reducing red tape, and was vital to the new regulator’s achievement of pragmatic legitimacy.  

Also, under the new reporting framework, the ACNC proposed that all registered charities be required to 

submit financial and narrative information in an Annual Information Statement (Questions 2, 3 and 4), and 

sought feedback (Question 5) on whether Standard Business Reporting, a government initiative which was 

designed to streamline business-to-government reporting through accounting/payroll software, would be 

an appropriate taxonomy (ACNC, 2011, p.123). In this it indicated its intention of working with the 

existing frameworks used by large and powerful regulators. Further, acknowledging concerns about the 

key issue of regulatory burden, the ACNC proposed that reporting requirements of charities would be 

‘tiered’ for the purposes of determining the amount of information required in the Annual Information 

Statement (Question 6), identified issues relating to accounting standards (Questions 7 and 8), and 

outlined transitional arrangements for charities registering with the ACNC (Question 9).  



The ACNC’s Portal was proposed as a channel (website) for online services and information exchange 

(ACNC, 2011, p. 17). It related to the mechanism for collecting information, rather than the information 

content (Questions 10, 11 and 12). In addition, the ACNC outlined and invited comment on its proposals 

regarding its education and guidance role, stating it planned to provide “education and general advice” to 

the public and charities to ensure an understanding of and compliance with its regulatory processes 

(Questions 13, 14 and 15) (ACNC, 2011, p. 21).  

A key feature of the activities of the ACNC during this time revolved around establishing its operational 

boundaries, proposing methods of operating which would address constituents’ needs, and  also on 

bargaining with the other regulators in the regulatory space to establish its position.  Hancher and Moran 

(1984) argue that the networks and interdependencies established by new entrants into the space are 

crucial, for without cooperation a new regulator cannot secure its position. The ACNC was also seeking to 

define its identity through “engaging in actions that other agents in the space” accepted as appropriate 

(Macdonald and Richardson (2004, p493). 

Institutional legitimacy: constituents’ feedback to the regulator  

Our analysis of the 114 responses to the ACNC’s Discussion Paper is also summarised in the Appendix. 

These responses enabled us to assess how well the ACNC had anticipated the needs and wishes of the 

sector and whether it was perceived by respondents to be a legitimate regulator. Since a key issue 

identified in the NFP regulatory space was the reduction of red tape, in our content analysis we looked, in 

particular, for indications of pragmatic legitimacy, i.e. whether stakeholders believed the ACNC could 

provide benefits for the sector and therefore justify its role as a national regulator.  

Responses to Questions 1 to 9, relating to the proposed reporting framework, called into question the 

ACNC’s ability to pre-empt the sector’s information needs and to meet its objective of reducing 

unnecessary regulatory compliance (red tape), in the transitional period when it operated as a taskforce, 

and on an ongoing basis. It would be difficult to conclude that the ACNC would find these responses 

encouraging and this could be viewed as being detrimental to its attempts to gain legitimacy. It would be 

expected that for the ACNC to gain legitimacy there would need to be significant support for the Charity 

Passport, a key operational strategy. While 38% believed it would not reduce reporting obligations, 62% 

of the 74 respondents either believed the Charity Passport would reduce reporting obligations or had the 

potential to do so. Eighty-four respondents provided details of obstacles, with 88% of those identifying the 

most significant obstacle being the unresolved issue of the harmonisation of Federal and State Territory 

regulations. This difficulty would mean the Charity Passport would be unable to collect information that 

would sufficiently meet the needs of other regulators, thereby resulting in more, rather than less, reporting. 

Despite some stakeholder ambivalence in response to the first part of this question, we inferred a high 

level of support for the notion of a national NFP regulator, based on content analysis of the narrative 

responses. 

Regarding the proposed Annual Information Statement (Questions 2, 3 and 4), it is difficult to conclude 

that the ACNC had general support on its form, structure and content, with 70% of respondents indicating 

that it was not appropriate for achieving transparency and accountability. There was, however, a clear 

endorsement by respondents (87%) for the inclusion of narrative reporting (Question 4). Only 43% of 

respondents supported the adoption of the proposed Standard Business Reporting taxonomy, while 66% of 

respondents did not believe the information collected through the Annual Information Statement was 

appropriate for each reporting tier. Forty-six entities, representing both ‘no’ and ‘yes’ votes, provided 

further explanation of other issues, including the necessity for alignment with the information needs of 

other regulatory bodies (26%). Also, as tabulated in the Appendix, there was strong opposition (85%) to 

alternate accounting years being at the discretion of the Commissioner, indicating the sector’s 

overwhelming opinion that the decision to select the appropriate financial year should be that of the entity 

not the ACNC.  

One would expect that if the ACNC were to gain a strong sense of support and acceptance for its proposed 

reforms, there would need to be a high degree of clarity in the transitional arrangements, however only 

28% of respondents believed the arrangements were clear (Question 9). Narrative comments were 

provided by 42 respondents who collectively expressed concerns over several key issues, including the 



timing of the process and readiness of entities (40%); the need for greater clarity around guidelines, 

definitions and specific Annual Information Statement items (40%); the lack of sector awareness and 

confusion due to lack of broad consultation (31%); the continued reporting obligations under other 

government agencies (17%); and finally the lack of clarity around the statutory definition of a charity 

(20%).  

It is thus difficult to conclude that the ACNC had widespread support for the proposed operation of its 

Reporting Framework, with responses indicating a significant degree of scepticism surrounding the 

proposals and concerns about the lack of harmonisation of existing regulation. This suggested that the 

ACNC would need additional time to determine the information it would require the sector to provide and 

to demonstrate its ability to meet the needs of the sector.  

Two key issues emerged in relation to the ACNC’s proposed portal. In response to Question 10, 61% of 

respondents indicated the need for more support for the sector. In response to Questions 11 and 12, there 

were clear perceptions of significant barriers to using the ACNC’s Portal. Given the Portal would be the 

operating mechanism through which the ACNC would connect with the sector and the community, the 

identification of these barriers, while perhaps not perceived to be unsurmountable in the eyes of the 

ACNC, does highlight a significant level of unease or disquiet within the sector.  

Also, as evident in the Appendix, there was widespread support for proposals (85% for Question 13 and 

65% for Question 15) relating to the nature and scope of the ACNC’s education and guidance role, an area 

not impinging on the functions of any other regulator. Support for the ACNC’s proposal (Question 15) to 

endorse education and guidance materials provided by other entities indicated the desirability of 

establishing cooperative relationships with other regulators. While overall there was significant support 

for the proposed educational focus, there were reservations, with issues raised in response to Question 14 

including the need for the ACNC to fund education, to listen to the sector and to have an increased 

awareness of the diverse stakeholders including cultural and linguistic diversity. In addition, it was 

indicated that the ACNC should stay within its mandate and scope as a regulator, produce educational 

materials and be awarded sufficient funding and resources to achieve its objectives.  

Overall, our analysis of responses to the ACNC’s Discussion Paper revealed that the new regulator was 

viewed somewhat sceptically by the sector, thus jeopardising its ability to demonstrate pragmatic 

legitimacy. At this stage of its life, the regulator was trying to negotiate its operational boundaries 

(Hancher and Moran, 1984) and was also attempting to build its legitimacy with the other regulators and 

its constituents. Although the perception of constituents was ambivalent towards the ACNC at this stage, it 

continued to build its profile in order to create a successful identity. 

Strategic legitimacy: managing symbolic relationships  

In June 2012, while still operating as a Taskforce, and less than four months after receiving stakeholder 

feedback on its Discussion Paper, the ACNC issued its Implementation Report (ACNC, 2012b). This 

report was a continuation of the ACNC’s process of interpreting its operational boundaries, and provided 

an opportunity for the ACNC to build legitimacy by demonstrating the way it was meeting the needs and 

perceptions of NFP stakeholders and adopting structures and approaches consistent with institutional 

norms. In this context, a response to each question of the discussion paper may have been expected. 

Instead, the Report was structured in a manner which obscured direct accountability by not reporting the 

responses to each of the fifteen questions outlined in the Discussion Paper.   

Hence, because of this lack of specific analysis, the Report does not give any indication of the depth of 

positive or negative responses that our analysis has revealed, presenting the responses in a more 

favourable light. Language such as “overall support” and “overwhelming support” was used and any hint 

of dissent or criticism was couched in generally soft language, for example, highlighting “concerns” raised 

by some stakeholders (ACNC, 2012b). In contrast to this, as already identified, our analysis found strong 

negative responses and perceived barriers to the key operational mechanisms to be introduced by the 

ACNC, in particular the Charity Passport, the Annual Information Statement and the ACNC Portal.  

On the basis of our analysis of the Implementation Report, therefore, we argue that despite the ACNC’s 

receiving a modest level of support for its proposals regarding the proposed scope and nature of its 



operations, it crafted its response carefully to maximise its legitimacy (Suchman 1995). As a new 

organisation, it was attempting to establish its niche (Katz and Gartner 1988), and from the ACNC’s 

viewpoint, it promoted itself as enjoying the sector’s support for its initiatives. It was quite clearly 

managing the rhetoric of those who were opposing it at this stage of its life (Shafer and Gendron, 2005).  

Strategic legitimacy: defining regulatory authority  

The ACNC had only been operating for a few months with full legislative authority (see Table 1) when the 

Federal Opposition foreshadowed its intention to repeal the ACNC Act if elected
[10]

, an intention which 

was formally confirmed in December 2014, shortly after it formed government  (Ferguson, 2013). 

Through its discourse with constituents in the Commissioner’s Columns (see Table 1), the ACNC clearly 

enunciated its mode of operations and achievements, its interactions and negotiations with other regulators 

as it developed co-operative interdependencies. We identified extensive and detailed statements indicating 

pragmatic and moral legitimacy in all 31 Columns analysed, and brief references to cognitive legitimacy 

in 22.    

Evidence of pragmatic legitimacy was provided by promoting the benefits the ACNC brought to its 

constituents. The principal benefit, frequently mentioned, was the reduction of red tape and the reporting 

burden on the sector, which was a key issue in the NFP arena (see, for example, Commissioner’s Columns, 

2013, 7 January, 13 March, 13 May, 19 June, 7 October). Constant reminders of progress in streamlining 

the reporting burden on the sector focused, for example, on the benefits of the Charity Passport 

(Commissioner’s Columns, 2013, 13 May), negotiations with other regulatory bodies to establish 

boundaries and streamline regulatory requirements (see, for example, Commissioner’s Columns, 2012, 10 

December and 2013, 7 January and 19 June), the introduction of bulk registrations (see, for example, 

Commissioner’s Columns, 2013, 14 January, 11 February, 12 September), the contribution of the Annual 

Information Statement to a “report once, use often approach” (Commissioner’s Columns, 2013, 7 October), 

and the ACNC’s efforts on governance and fraud protection (Commissioner’s Columns, 2013, 16 July).  

Claims of moral legitimacy, also evident in every one of the Commission’s Columns, included 

information on the establishment of professional structures and practices, and the building of esteem: 

clarification about systems and expectations, guidance to charities about how to register, and meet 

regulatory requirements, particularly relating to lodgement of the Annual Information Statement. Ongoing 

information about access to ACNC personnel, and the availability of help and resources reinforced the 

ACNC’s professional approach as a “customer focussed” organisation (Commissioner’s Columns, 2013, 

18 February), responsive to stakeholder concerns (Commissioner’s Columns, 2013, 13 May). Reminders 

that the ACNC was working “to support and sustain robust, vibrant, independent and innovative 

Australian charities” (Commissioner’s Columns, 2012, 3 December, 10 December), and of the 

“overarching objectives” that were to “shape and focus” its work (Commissioner’s Columns, 2012, 10 

December) offered assurance to constituents that although the ACNC was a new regulator, it was founded 

on principled ideals.   

Throughout the period, as indicated, briefer and less frequent claims were made about the ACNC’s 

cognitive legitimacy. Comments on the extension of its influence through its cooperative consultations and 

meetings with various government and regulatory bodies were reflective of Hancher and Moran’s (1989) 

emphasis on the need for co-operative relationships and interdependencies between regulators
[11] 

(see, for 

example, Commissioner’s Columns, 2012, 17 December, 2013, 7 January, 28 January). These connections 

were reinforced by evidence of extensive stakeholder engagement through national community 

presentations (Commissioner’s Columns, 2012, 17 December, 2013, 4 February), social networking 

discussions (Commissioner’s Columns, 2013, 30 April), formal submissions (Commissioner’s Columns, 

2013, 13 May), and information sessions (Commissioner’s Columns, 2013, 30 July). The ACNC’s 

progress towards harmonising State and Territory legislation with Federal legislation, identified as a 

barrier to its effectiveness (see our analysis above), provided a positive picture of the ACNC’s ability to 

negotiate the boundaries of its regulatory authority (Commissioner’s Columns, 2013, 4 July), while its 

“ongoing plans for the future” (Commissioner’s Columns, 2013, 26 November), including its 2012-2015 

Strategic Plan (see, for example, Commissioner’s Columns, 2013, 28 January, 18 February, 8 April), 

reinforced its longer term aspirations.  



Together these strategic discourses illustrated the ACNC’s claims to all three forms of legitimacy, 

pragmatic, moral and cognitive, as it established its credentials and reputation, demonstrated its ability to 

enrol the support of a wide variety of stakeholders, conducted consultations in a professional manner, and 

extended its influence.   

However, the ACNC did not display similar effectiveness in negotiating the political landscape in which it 

operated, consistently taking a politically neutral stance. There was no evidence that it strategically 

managed its relationship with the Federal Opposition (which later became the government), which was 

openly critical of its formation. While regulatory boundaries could be negotiated with other bodies in the 

regulatory space, political negotiations appeared to be more difficult. It was noted as the Federal election 

drew near that the ACNC was in “caretaker mode” (Commissioner’s Columns, 2013, 26 August), and that 

it was moderating its social media to remove political overtones. The Commissioner observed that at this 

time it would be “business as usual”, reinforcing the reliability and consistency of the regulator’s 

operations. No mention of the Federal election was made in the Commissioner’s Columns (2013, 12 

September) immediately after the election, but in the following issue, public speculation about the future 

of the ACNC was addressed directly, offering assurance that the regulator would continue to operate in a 

professional manner, establish a good working relationship with the new government, and deliver benefits 

to the sector: 

… reports of our death have been greatly exaggerated. The ACNC is very much alive and 

implementing its statutory obligations. The ACNC was created by an Act of Parliament, and 

unless and until that Act is amended or repealed, the Commissioner is expected to implement 

the Act … (Commissioner’s Columns, 2013, 23 September). 

Significantly, this discussion was very lengthy in comparison with other issues of the Column, indicating 

the serious nature of the uncertainties that the Commissioner was addressing, and the importance of 

assurances that were offered that the ACNC would continue its operations, particularly in “reducing red 

tape for the sector” (Commissioner’s Columns, 2013, 23 September). Also of significance is that this 

statement filled a void of political comment as a reactive, rather than proactive response to what had been 

an uncertain political environment for many months.  

In response to the Government’s announcement on 4 December  (see Figure 1), the Commissioner’s final 

Column for 2013 addressed the “ambiguity” of the ACNC’s role, given the Government’s policy to return 

the ACNC regulatory function to the Australian Taxation Office:  

There will be ongoing regulation of charities, and it will reflect the Government’s policy priorities. 

Until such changes are introduced, and until the ACNC Act is amended or repealed, we at the 

ACNC will continue to administer the ACNC Act and the Charities Act 2013 (Commissioner’s 

Columns, 2013, 16 December). 

The Commissioner’s Columns revealed a recognition on the part of the Commissioner of the ongoing need 

to manage operational boundaries through negotiations and agreements with other regulatory bodies and 

to provide and promote evidence of its legitimacy as a regulator. Its regulatory boundaries overlapped with 

those of major Federal and State regulators, but the political arena appeared to be outside its range of 

influence. While the Columns provided an outward, one-way conversation, they were a response to 

institutional expectations about how the new regulator would conduct itself, reflecting Suchman’s (1995) 

integration of the strategic and institutional aspects of legitimacy theory. They illustrate the usefulness of 

Hancher and Moran’s (1989) identification of the characteristics of regulatory space, particularly the 

interdependence of regulators, and confirm MacDonald and Richardson’s (2004) identification of the need 

for a new regulator to attain legitimacy.  

Institutional legitimacy: constituents’ feedback on the regulator  

The ACNC had been formed for just short of three years when the Senate Economics Legislation 

Committee was charged with conducting an Inquiry into its operations. Our analysis of the responses to 

this Committee’s Inquiry revealed a high level of support for leaving the ACNC legislation in place, with 

a variety of opinions about the ACNC’s achievements to date, the political environment in which it 

operated, and what strategies would be needed if it were to establish itself as an effective charity and NFP 



regulator. Overall, of the 153 responses received (Senate Economics Legislation Committee, 2014b), only 

10.5% were in favour of repealing the ACNC legislation, whilst 75.8% were against. Further, 13.7% were 

undecided, generally preferring to state the implications of the possible repeal of the ACNC legislation 

and the necessity of ensuring effective NFP regulation and not losing the momentum the ACNC had 

developed.   

Frequent references were made in the submissions to the ACNC’s high standing in the NFP community. 

One respondent even expressed surprise that the ACNC’s legitimacy was being called into question.
[12]

 

The strong support for the regulator from a wide cross section of the sector was evident, with references to 

its value, its success in building strong relationships and establishing its credibility. Respondents also 

highlighted the need for it to be able to continue it’s vital and critical role, and suggested that its demise 

was premature and would be detrimental to the sector, adversely affecting confidence and causing 

unnecessary disruption. These sentiments were commonly expressed by respondents who opposed the 

repeal of the ACNC legislation.
[13]

 One respondent forcefully denounced the proposed repeal
[14]

 and a peak 

body offered its very strong support for the regulator from its membership of over 55,000.
[15] 

 

Allied to these were numerous observations that despite the original proposed five year review, the ACNC 

had not had sufficient time to establish its usefulness and effectiveness. It was important not to squander 

the resources and goodwill built over the last two years, highlighting uncertainty about alternate 

regulators.
[16]

 Reflecting the fact that only 10.5% of respondents were in favour of the repeal legislation, 

opinions about the ACNC’s lack of legitimacy were much less frequently expressed. Consistent with the 

importance of place, timing, structure, interdependence and issues (Hancher and Moran, 1989), they 

focused on the ACNC’s lack of applicability to NFP organisations that are not charities, the lack of 

justification for its formation, and the threat to its legitimacy as a Federal regulator when State and 

Territory legislation had not been harmonised.
[17]

 

This structural impediment, the absence of the harmonisation of State fundraising, was a recurring theme 

in the submissions. At least 45 respondents were critical of the haphazard and piecemeal NFP legal 

environment, which was described as a “mishmash”
[18]

 of various State and Federal legislation under 

which Australian NFP organisations operate. This system of multiple compliance and uncoordinated 

regimes was perceived to be contradictory or fractured, leading to unreasonable reporting demands.
[19] 

While the harmonisation of state  legislation was seen as a worthy goal, it was acknowledged to be 

challenging. Although roughly half of these 45 respondents identified some progress by the ACNC in 

moving towards reducing red tape through consultations with State  governments
[20 ]

, the Committee 

overlooked this progress when making its recommendation (Saj, 2015b).
 
  

Despite this fragmented legislative environment, there was extensive acknowledgement that the ACNC 

had made “significant achievements”, and achieved “extraordinary success” in its relatively short life.
[21]

 

Key amongst these were the establishment of a single portal for charities with a publicly accessible 

national register of charities and an Annual Information Statement, and the ACNC’s achievements in 

promoting transparency and accountability in the sector, and enhancing governance and education.
[22]

 In 

addition, and also important in relation to the ACNC’s objectives, the reduction of red tape was 

highlighted by respondents who praised the ACNC’s efficiency in dealing with lodgements and enquiries, 

the enhanced web presence it provided to charities, and the capture of data that would enhance both 

research into the sector and information for donors.
[23]

   

More than half the respondents referred to alternate regulators, criticising the lack of clarity about future 

regulation of the sector.
[24]

 It was evident in at least 30 of the responses that the ACNC was perceived to 

be operating in a highly political environment, caught between the government which had established it, 

and the newly elected government which was committed to its abolition.
[25]

 One respondent summed the 

opinions of  other respondents that the sector deserves better than to be treated as it is, as a “political 

football”.
[26]

  

The ACNC’s own submission 
[27]

 to the Inquiry was a comprehensive document detailing its achievements 

in its first 16 months. These included the establishment of the National Charity Register, reducing red tape, 

its progress in harmonising the fragmented and “inadequate” NFP legislative environment, the sector 

specificity of its approach based on an understanding of the sector’s unique characteristics and needs, and 



its “tailored” approach to compliance and governance. Of overarching concern was the possibility that the 

Repeal Bill may be passed without a “suitable successor model”
28

, which would result in a loss in public 

trust and confidence, impacting the sector’s ongoing sustainability.  

The generally high level of approval of the ACNC, albeit with suggestions for improvement, was in 

marked contrast to the Committee’s recommendation that “the [repeal] Bill be passed” (Senate Economics 

Legislation Committee, 2014c, p. 29). The Committee based its recommendation on written submissions 

and a public inquiry, and articulated three specific issues. First, the ACNC Act had “significantly and 

unnecessarily increased red tape for many charities”, with a “low probability” of achieving “nationally 

consistent legislation” (Senate Economics Legislation Committee, 2014c, p. 18). Second, the ACNC had 

made attempts to harmonise charity regulation, and this work should be built on by another 

Commonwealth agency. Third, regarding the power of the ACNC, it was proposed that a Commonwealth 

charity regulator should not have the power “to remove or suspend directors and trustees without court 

proceedings”
[29]

 (Senate Economics Legislation Committee, 2014c, p. 25). Dissenting reports by three 

senators, who recommended that the repeal legislation not be passed, were based on their assessment of 

the strong support that the ACNC enjoyed despite its relatively short life, but also acknowledged areas in 

which it could improve its performance. The Committee’s recommendation was criticised by Saj (2015b, 

p. 132), who alleged the consultation process was subjective, and failed to take into account “the 

overwhelming consensus view of the sector, its professional advisors, knowledgeable academics and 

others”.  

The vast majority of submissions to the Inquiry expressed support for the continuation of the ACNC and 

indicated it had established its authority and achievements in a very short time period, thereby gaining a 

certain level of legitimacy as a viable regulator. This support was not unqualified, however, with 

numerous suggestions for improvements and future actions that would reinforce and further build the 

ACNC’s legitimacy and authority. Obstacles to be overcome centred primarily on the current lack of 

harmonisation of NFP-related State legislation, which, according to earlier inquiries, should have been 

aligned prior to the establishment of a national regulator. However despite the strength of support from the 

sector, the official report restated and reinforced the new government’s view, espoused since before it was 

elected, that Australia does not need an independent national NFP regulator, and that the ACNC (Repeal) 

Bill should be passed. We argue that this result reinforces the political nature of the regulatory process.  

Our empirical evidence thus supports our contention that less than three years after it had been established, 

the ACNC had garnered the popular support of its constituents, who were keen to ensure its survival. We 

identified it as having defended its position in the regulatory space (Hancher and Moran, 1984), 

demonstrating pragmatic and moral legitimacy, and arguably being well on the way to achieving some 

degree of cognitive legitimacy.   

These five instances of the public constitutive legitimacy discourse surrounding the ACNC’s 

establishment and operations over a period of less than three years as a regulator illustrate the interactive 

processes by which the new regulator sought to negotiate and establish its operational boundaries in an 

existing regulatory space. Strategically looking out, the ACNC sought to demonstrate its pragmatic, moral 

and cognitive legitimacy, while looking in, stakeholders provided their opinion about the extent to which 

the ACNC had achieved institutional legitimacy. We are therefore able to draw some inferences about the 

regulatory and political limits of the ACNC’s legitimacy and therefore of its viability as an independent 

national NFP regulator.  

5. Discussion and Conclusion  

This paper extends prior research on the processes through which regulation is developed. We have taken 

the unique approach of synthesising the theoretical concepts of regulatory space and legitimacy to identify 

the processes by which a new regulator establishes legitimacy in an existing regulatory space. The 

synthesis of these two concepts and their application to the establishment of the ACNC enables us to 

contextualise the regulatory space in which a new regulator began its operations, and to examine the 

means by which it demonstrated its claims to legitimacy. Through our analysis of the formal public 

discourse surrounding the establishment and operation of the ACNC, we have identified the processes a 



new regulator needs to establish in order to garner the popular support and legitimacy necessary for its 

survival. 

Our analysis of five discourse events relating to the ACNC enables us to identify two insights into the 

processes of regulation. First, a new regulator needs to develop processes that will enable it to operate 

effectively and professionally in addressing the needs of its constituents. In the case of the ACNC, initially 

stakeholders appeared to be sceptical of the regulator’s ability to deliver on its promise of reducing the 

regulatory burdens of the sector. This was largely because of the lack of harmonisation of State legislation, 

which initially resulted in an increase in the regulatory requirements. The ACNC attempted to mitigate 

these initial negative perceptions and garner stakeholder support by consistently demonstrating pragmatic 

and moral legitimacy through the proposal and adoption of practical and professionally competent 

processes, which to a large extent overcame criticism of its activities. This was evident in the submissions 

to the Senate Inquiry (Senate Economics Legislation Committee, 2014b). While acknowledging the need 

for some improvements, constituents demonstrated strong support for the continuation of the ACNC, 

indicating its effectiveness in influencing public opinion, and consequently, political opinion. Faced with a 

political threat to its existence, while this public support was not reflected in the Senate Committee’s 

report, the establishment of legitimacy may have been a contributing factor in the government’s deferral of 

the proposed repeal legislation. 

Second, a new regulator needs to be able to bargain authoritatively with existing regulators in the 

regulatory space, in order to establish its operational boundaries. Hancher and Moran’s (1989) 

identification of the importance of place and structure in particular reflects the unique contextual 

characteristics of the regulatory environment, the potential disparity between large and small regulators 

operating within regulatory space, and the need for cooperative interdependence between regulators. As a 

consequence of diffuse and contested boundaries within the regulatory space (Hancher and Moran, 1989; 

MacDonald and Richardson, 2004; Black, 2008; Nicholls, 2010), the ACNC’s regulatory authority was 

impaired structurally. Despite its authority being granted by the Federal government, the ACNC had no 

authority regarding State governments, which has provided a considerable challenge. However, the ACNC 

did achieve some success in its negotiations with Federal, State and other regulators, as evident in both 

Commissioner’s Columns, and in submissions to the Senate Inquiry (Senate Economics Legislation 

Committee, 2014b).  

We introduce the importance of legitimacy in a regulatory context through synthesising the analytical 

constructs of Hancher and Moran (1989) and Suchman (1995). It is this synthesis and the findings that 

come from it that form our contribution to the literature on the processes involved in the establishment of a 

new regulator. We argue that the achievement of legitimacy is integral to the exercise of regulatory 

authority (Black, 2008), particularly in the case of a new regulator entering an already established 

regulatory space. However we also highlight that legitimacy alone will not be a sufficient condition for a 

regulator to exercise authority, but that political support is also essential. This highlights the practical 

challenges in attempting regulatory reform in a federated political system, as illustrated in the case of the 

ACNC. Its legitimacy and authority were impaired structurally and politically, despite strong expressions 

of support from the majority of its constituents. 

This study is uniquely contextualised, and therefore does not claim to provide a complete picture of the 

evolution of the ACNC as a regulator, due to our theoretical interpretations, our reliance only on formal, 

publicly available documents and the chronological parameters which of necessity define our analysis. 

Nevertheless, the synthesis of legitimacy theory and a regulatory space approach has the potential to 

unlock insights about the complexity and contextual nature of regulatory arrangements in other contexts, 

particularly the challenges facing a new regulator as it seeks to establish its legitimacy within a politicised 

regulatory space. Our findings suggest several potentially profitable areas for further research. First, 

research which incorporates both documentary analysis and interviews of key personnel could reveal the 

motivations behind various actions and decisions and the role of individuals in the process of regulation. 

Second, further investigations could explore the potential of political critiques about regulators or 

regulation to effect further legislative change. Third, our study concluded with the Senate Committee’s 

Inquiry Report in June 2014, but that does not mark the end of political activity concerning the ACNC’s 

future. The Liberal Government has faced a continual political battle to advance its legislative agenda 

through the Senate, and consequently has announced the deferral of its plans to repeal the ACNC. This 



circumstance provides the ACNC with an opportunity to strengthen its legitimacy and provides 

opportunities for future research that could extend the chronological parameters of our study by tracing the 

evolution of the regulator. 
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1
  Australia is a federation with a central government, six states and two territories. 

2
  Existing key regulators include the following. Federally, the Australian Taxation Office controls the granting of 

NFP tax concessions; the Australian Securities and Investments Commission regulates NFP organisations that are 

formed under Federal Corporations Law; State and Territory governments regulate fundraising activities and 

those NFPs formed legally as incorporated associations; and the Australian Accounting Standards Board 

regulates accounting and reporting. 
3
  For a more detailed chronology of these political events, their underlying ideologies, and their significance for the 

NFP sector, see Butcher (2015). 
4
  Referring to Latour’s notion of social legitimacy, Gendron et al (2001) highlighted the need for regulatory 

recommendations or changes to be mobilised convincingly, illustrating this in the case of a state auditor, who 

could bring about change, either directly or through influencing the legislature.  
5
  There were 116 responses, but two were designated private and therefore not available for analysis. 

6
  Categorisation of respondents by stakeholder group was are follows: NFP services deliverers – 46.5%; Peak 

bodies and member associations – 27.2%; Professional firms and consultants – 8.8%; Individuals/academics 

institutions/granting foundations – 7.9%; Churches and independent schools – 6.1% and Regulators/government 

departments – 3.5%. 
7
  Of the 155 submissions, one was double-counted, and one was from the ACNC itself, which we analysed 

separately, alongside the Senate Legislation Committee’s findings. Hence, we analysed 153 submissions (Senate 

Economics Legislation Committee, 2014b). Thirty-five (23%) of the respondents to the Inquiry also made a 

submission to the 2011 ACNC Discussion Paper. Categorisation of respondents by stakeholder group was as 

follows: Individuals/academics institutions/granting foundations - 28.1%; Peak bodies and member associations – 

24.2%; NFP services deliverers – 23.5%; Professional firms and consultants – 13.7%; Churches and independent 

schools – 8.5% and Regulators/government departments – 2%. 
8
  The Committee relied on submissions, a public hearing in which 17 witnesses offered evidence, and additional 

information in making its report (Senate Economics Legislation Committee, 2014c, p. 1). Of the 17 witnesses, 15 

were associated with organisations that had made submissions to the Inquiry, with 7 recommending the Repeal 

Act not be passed, 6 recommending it be passed, and 2 providing no definite opinion. Of the two witnesses not 

associated with a submission, one of these was clearly against the repeal legislation, and the opinion of the other 

was unknown.   
9
  Significantly, while the establishment of a Centre of Excellence was proposed, there was no detail about how this 

might be implemented.  
10

 At the time, the Labor government which had supported the ACNC’s establishment was facing electoral defeat by 

a Liberal/National Coalition antagonistic to the ACNC’s continuation.  
11

  These included Treasury, the Australian Taxation Office, Government departments, State and Territory 

governments and peak and professional bodies 
12

  See, for example, Submission 28. 
13

 See, for example, Submissions 11, 28, 32, 39, 44, 50, 51, 57, 67, 68, 70, 71, 86. 
14

  Submission 70. 
15

  Submission 44. 
16

  See, for example, Submissions 31, 34, 45, 47, 52, 55, 57, 61, 113, 129, 131, 134, 135, 137, 140, 145, 151. 
17

  See, for example, Submissions 37 and 133. 
18

  Submission 65 
19

  See, for example, Submissions 32, 43, 44, 61, 65, 67, 75. 
20

  See, for example, Submissions 2, 10, 11, 14, 19, 27, 39, 66, 122, 135, 147, 149. 
21

  Submissions 52 and 25. 
22

  See, for example, Submissions 3, 10, 12, 16, 22, 23, 25, 26, 28, 29, 33, 36, 38, 39, 49, 51, 52, 61, 66, 67, 68, 69, 

71, 108, 117, 125, 126, 141, 147, 149, 155. 
23

  See, for example, Submissions 13, 14, 18, 42, 47, 50, 53, 56, 57, 60, 65, 70, 72, 77, 115, 121, 123, 124, 126, 128, 

138, 141, 142, 143, 144, 149. 
24

  See, for example, Submissions 42, 135, 153. 
25

  See, for example, Submissions 45, 47, 51, 63, 64, 65, 70, 151. 
26

  Submission 135. 
27

  Submission 95. 
28

  Submission 95, p. 38. 
29

  This opinion relied heavily on evidence from two members of the Financial Services Council and from Mr Peter 

Hersh, of Logicca, a firm of chartered accountants (Senate Economics Legislation Committee, 2014c). The 

submissions of these two groups (Nos. 102 and 22), urged repeal of the ACNC legislation and offered no opinion 

respectively.  

 


