The Patient or His Victim:
The Therapist’s Dilemma

John G. Fleming*
Bruce Maximov**

A distraught young man seeks help and counsel from a psycho-
therapist. During treatment he confides his plan to kill his former
lover, who has jilted him and destroyed his pride. The therapist be-
lieves him. What must he do? If he warns the potential victim or
alerts the police, he violates confidentiality, jeopardizing the thera-
peutic relationship and, with it, perhaps the best chance of preventing
the threatened harmn. If instead he relies on his ability to dissuade
the young man i time and fails, an innocent person’s life may be
lost.

“That this is no idle school hypothetical is borne out by Tarasoff
v. Regents of the University of California,* a case presently before the
Supreme Court of California. We do not propose to discuss that case
as such, lest we get entangled n or limited by its specific facts or
the posture in which it is now being considered on appeal.®* Rather,
we prefer to explore the therapist’s dilemma® as a general model, in
search of an acceptable accommodation between his potentially con-
flicting obligations to the patient and to the threatened victim. Al-
ternatively, we can formulate the issue using the conventional terminol-
ogy of torts, by asking whether a therapist in this delicate situation
owes to the threatened victim a duty of reasonable care compatible
with his responsibility for safeguarding relevant interests of the pa-
tient. ] '

The question of whether the law imposes on tlie therapist a duty
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1. 108 Cal. Rptr. 878 (Ist Dist. 1973), hearing granted, Cal. Sup. Ct. (Sept.
6, 1973).
* 2. The salient facts may be gathered from the pleadings discussed by the Court
of Appeal. Id. at 880-81. These are complicated, inter alia, by the status of the
defendants as employees of a state instrumentality, the University of California.
Consequently one of the principal issues of the appeal concerns the applicability of
the protean immunities of the Government Code, with which we do not wish to
burden our own discussion except parenthetically. .

3. With apologies to George Bernard Shaw.
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to warn or take other protective measures for the safety of the pros-
pective victim of a homicidal patient may be approached on two lev-
els. First is the threshold inquiry of whether, altogether apart from
the special features of the doctor-patient relationship, a duty of care to
protect a third party in these circumstances is consonant with ac-
cepted views of the duty relationship in tortious negligence. Part I
will explore this question. Once this threshold is crossed we must
still face the second, more troublesome question of the weight to be
given to such factors as the confidentiality of the doctor-patient rela-
tionship in balancing the rights and therapeutic welfare of the pa-
tient against the risk to his potential victim. This latter question will
be canvassed in two parts. Part II will analyze these countervailing
values, part III the possibilities for an appropriate accommodation
between them and the comnpeting concern for public safety.

I
Duty To PROTECT A THIRD PARTY

The role of duty in the tort of negligence needs no elaborate re-
statement here. Its function is to scrutinize the particular relationship
between defendant and plaintiff for any reason that social policy might
be opposed to demanding froin the former the exercise of reasonable
care for the protection of the latter.* While the common law tradition
has imbued us with skepticismn, if not suspicion, of generalization, we
nonetheless need principles of a certain level of abstraction. But
useful as these principles inay be as starting point or warning sign, we
must insist on their role as servants, not masters. This caution is par-
ticularly important in an area like the duty to protect third parties,
which is singularly sensitive to changing social ideas, and where yes-
terday’s verities are apt to become tomorrow’s shibboleths.

A long-suspect hornbook rule has it that “in the absence of a
special relationship between the parties, there is no duty to control
the conduct of a third person so as to prevent him from causing harm
to anotlier.”® In California jurisprudence, this “general principle of
tort law”® received perhaps its most notorious benediction in the well-
known case of Richards v. Stanley.” There thie court demied recovery

4. By thus imputing to duty the negative role of a policy control device we are
not unmindful of the recent presumption expressed by Lord Reid in Dorset Yacht Co.
v. Home Office, [1970] A.C. 1004, 1027 (in the context of a case involving damage
by escaping juvenile detainees) that nowadays negligent injury should be actionable
“unless there existed some justification or valid explanation for its exclusion.”

5. Richards v. Stanley, 43 Cal. 2d 60, 65, 271 P.2d 23, 27 (1954).

6. Tarasoff v. Regents of Univ. of Cal,, 108 Cal. Rptr. 878, 886 (1st Dist.
1973), hearing granted, Cal. Sup. Ct. (Sept. 6, 1973).

7. 43 Cal. 2d 60, 271 P.2d 23 (1954).
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to a plaintiff injured by a thief who had stolen the defendant’s car
when it was parked in a public place with the key in the ignition.
This is not the time for a detailed appraisal of that decision, which
seemns to have been influenced largely by Justice Traynor’s disbelief
that car thieves were any more accident prone than legitimate drivers,®
an impression long since demolished by the hard statistics of an au-
thoritative investigation.® Indeed, the California Supreme Court has
since recognized Richards as a source of embarrassinent. In Hergen-
rether v. East*® it was distinguished on the ground that leaving a truck
parked in Redding’s skid row created a sufficiently foreseeable risk of
an accident by a thief. In Veseley v. Sager'* the Court repudiated
another early precedent by holding that a bartender who supplied an
intoxicated customer with liquor might well become liable to a person
whom the drunk injured on the way home. Neither of these decisions,
of course, is compatible with any supposed general principle of “no
duty to control the conduct of a third person so as to prevent him from
causing harm to another.” (And for our purpose it matters not whether
the result be expressed in terms of duty or proximate cause or both.)

Moreover, as Harper and Kime long ago explained in a seminal
article,'? the special relationship sufficient to generate a duty to con-

8. Id. at 66, 271 P.2d at 27.

9. The increased risk would undoubtedly vary considerably depending on whether
the accident happened during the get away or three weeks later, whether the car was
parked in the vicinity of a high school, or on other individual factors of the particular
happening. See Peck, An Exercise Based on Empirical Data: Liability for Harm
Caused by Stolen Automobiles, 1969 Wis. L. Rev. 909 (1969).

10. 61 Cal. 2d 440, 393 P.2d 164, 39 Cal. Rptr. 4 (1964).

11. 5 Cal. 3d 153, 486 P.2d 151, 95 Cal. Rptr. 623 (1971). This decision
aligns California with the trend of decisions on dramshop liability elsewhere. E.g.,
Rappaport v. Nichols, 31 N.J. 188, 156 A.2d 1 (1959). Some courts have imposed
liability not only on tavern keepers and other commercial purveyors of liquor but also
on social hosts. E.g., Brockett v. Kitchen Boyd Motor Co., 24 Cal. App. 3d 87, 100
Cal. Rptr. 752 (5th Dist. 1972) (employer’s Christmas party); Wiener v. Gamma
Phi Chapter, 258 Ore. 632, 485 P.2d 18 (1971) (fraternity party). Some jurisdictions
have even construed the relevant penal statute to afford a remedy to the intoxicated
person or minor. E.g., Vance v. United States, 355 F. Supp. 756 (D. Alas. 1973).
This is not so where, as in California, liability is based on a common law negligence
theory, and contributory negligence is thus recognized as a defense. E.g., Sargent v.
Goldberg, 25 Cal. App. 3d 940, 102 Cal. Rptr. 300 (2d Dist. 1972). See inter alia
Comment, Dramshop Liability, 57 CALIE. L. REv. 995 (1969).

12. Harper & Kime, The Duty to Control the Conduct of Another, 43 YaLE LJ.
886 (1934). This analysis has been followed by the textwriters. W. PROSSER, Law
oF TorTs 348-50 (4th ed. 1971) [hereinafter cited as Prosser]; F. HARPER & F.
James, Law oF Torrs 1053-58 (1956). J. FLEMING, Law oF Torrts 146-48 (4th
ed. 1971). However, the Restatemnent (Second) of Torts, like its predecessor, neglects
to emphasize the point; while sections 314 A-B and 320 deal with special relation
between the tortfeasor and the victim, sections 315-19 deal rather timidly with special
relation between the tortfeasor and the party to be controlled. RESTATEMENT (SEC-
OND) oF TorTs (1965).
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trol the conduct of another may be found not only in an antecedent
relationship between the defendant and the victin, but also in an ante-
cedent relationship between the defendant and the other. The most
familiar illustration is the duty of a parent to control his children so
that they do not pose an unreasonable risk of injury to the public.
The principle has not been limited to that instance, but also applies
to other “situations in which the defendant has control over another
who is by reason of some social or mental maladjustment a dangerous
person.”*?

One area in which this principle has been repeatedly tested is the
responsibility of a penal institution for violence against others com-
mitted by a dangerous convict whomn it had negligently permitted
to escape.'* In this context duty has had to contend with judicial
concern over the legitimacy of scrutiizing in a tort action govern-
mental policy decisions such as whether to set up minimum security
detention facilities.’® This has sometimes led either to the outright
recognition of immunity or to miore covert stratagems for avoiding lia-
bility, such as an unfashionable sensitivity to proximate cause.!®

Speaking with a clearer voice, and niucl closer to our subject, are
cases mvolving negligent control of institutional patients with suicidal
or homicidal tendencies. In these cases hospitals have not infrequently
been lield responsible for the death by suicide of the patient himself,”

13. Harper & Kime, supra note 12, at 897-98.

14. The duty of the jailer was applied in two Louisiana companion decisions,
Green v. State, 91 So. 2d 153 (La. App. 1956), and Webb v. State, 91 So. 2d 156
(La. App. 1956), as well as in the recent House of Lords decision of Dorset Yacht Co.
v. Home Office, [1970] A.C. 1004.

15. So, on the question of duty to furnish police protection at the request of a
person threatened, a policy decision between competing demands on limited resources
requires immunity from collateral attack via civil lability for negligence: Riss v. City
of New York, 22 N.Y.2d 579, 240 N.E.2d 860, 293 N.Y.S.2d 897 (1968). See CAL.
Gov't CopE § 845 (West 1966). Note that in Schuster v. City of New York, 5 N.Y.2d
75, 154 N.E.2d 534, 180 N.Y.S.2d 265 (1958), a duty of care on tlie part of the police
to protect the person threatened from attack was recognized because the police had
actively contributed in exposing the plaintiff to the vengeance of his pursuers; they
had made the plaintiff’s condition worse, not merely failed to improve it.

16. The leading case is Williains v. State, 308 N.Y. 548, 127 N.B.2d 545
(1955), in which the New York Court of Appeals unanimously denied liability as a
matter of law to the victim of an escapee on the dual grounds that the attack was on
the facts unforeseeable and that, in any event, it was improper to interfere with the
exercise of governmental authority in establishing minimun security detention. In
California, the Government Code creates a categorical immunity. CarL. Gov’r CoDE
§ 845.8 (West Supp. 1974).

17. E.g., Meier v. Ross Gen. Hosp., 69 Cal, 2d 420, 445 P.2d 519, 71 Cal. Rptr.
903 (1968); Vistica v. Presbyterian Hosp., 67 Cal. 2d 465, 432 P.2d 193, 62 Cal.
Rptr. 577 (1967). Decisions from other states are cited by PROSSER, supra note 12,
at 172 n.39.
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as well as for violence perpetrated by him against others.’® Signifi-
cantly these cases include instances of inadequate supervision as well
as negligent release of iental patients.® Moreover, the complaint
was not that the defendants had affirmatively created or increased
the risk, but merely that they had failed to take steps to decrease risk
for the existence of which they were in no way responsible.

If control over the dangerous person is sufficient to establish a
duty, how much control will satisfy that requirement? One might postu-
late that a duty to control is the corollary of a right to control. The
usual cases concern prisoners or patients committed to (or at least
admitted to) mental institutions, which may account for commonly
associating the duty with custodial control.?® The rationale behind
these cases, however, does not support a distinction between inpatients
and outpatients. Admittedly, the degree of control over the latter may
well be much less than over the former, and this would certainly be
relevant in determining what protective measures could reasonably be
expected, but it would not justify a complete negation of duty. A right
to control might be a prerequisite to any duty to detain or physically
restrain the patient. Tt would not, however, necessarily determine
whether the therapist should have reported the inatter to those with
authority to commit or should have warned a person threatened by
the patient.

Does the bare establishment of a doctor-patient relationship pre-
sent sufficient involvement by the therapist to impose on him a cor-
responding obligation of care to take these lesser initiatives for the
safety not only of the patient but also of the public? An affirma-
tive answer is invited, not only by reason and a mature sense of social

18. E.g., Merchants Nat’l Bank & Trust Co. v. United States, 272 F. Supp. 409
(D.N.D. 1967).

19. Merchants Nat’l Bank & Trust Co. v. United States, 272 F. Supp. 409
(D.N.D. 1967) (state hospital negligently placed mental patient on a ranch without
instructing the ranch owner of the need for strict supervision or sounding the alert in
case of escape); Underwood v. United States, 356 F.2d 92 (5th Cir. 1966) (airman’s
premature release from psychiatric ward subsequent to negligence of air force psychia-
trist who first treated him in not informing psychiatrist who took over treatment of
airman’s threats on wife’s life). Also, Johnson v. State, 69 Cal. 2d 782, 447 P.2d
352, 73 Cal. Rptr. 240 (1968), dismissed a demurrer to a claim for failure to warn the
foster family of a 16-year-old parolee’s homicidal tendencies, but this case is not as
strong, for by placing the parolee mto the Johnson family, the defendant had fu a sense
created a foreseeable peril for them which iniposed on it a corresponding duty to warn.

In none of those cases did the defense of sovereign immunity prevail. In Under-
wood, following Fair v. United States, 234 F.2d 288 (5th Cir. 1956), the negligence
was held to be operational and not to involve a “discretionary function” within the
meaning of Federal Tort Claims Act. 356 F.2d at 98. The same conclusion was
reached in Johnson under corresponding California law. CaArL. Gov't Cope § 820.2
(West 1966).

20. See, e.g., RESTATEMENT (SECOND) OF TORTS § 319 (1965).
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responsibility, but also by some authority from related contexts.
First, there are recent developments regarding a hospital’s obligation
to render emergency treatment to persons obviously in need of imme-
diate aid. The individualistic philosophy denying any legal duty to
aid and rescue, which in its heyday triumphed even over the Hippo-
cratic oath, has been modified, especially in the case of publicly sup-
ported hospitals.?*  Beyond that, Wilmington General Hospital v. Man-
love*® imposed a duty to render emergency care on a private hospital
with the somewhat fragile justification that the very existence of an
emergency situation constituted a tacit undertaking on which the
plaintiff had a right to rely for his protection. More important, an
assumption of responsibility was evoked without the first tentative
step by the defendant to take control. Such a step had been re-
quired in the past even by sympathetic courts bent on circumventing
the nonfeasance rule.?® Furthermore, the plaintiff’s pretended reli-
ance, if not outright fictional, was stretched in Manlove to the point
where it could do service whenever there is a plausible expectation of
protective care. In other words, the apprehended need for protection
engenders a reliance which in turn imposes the duty.

While Manlove involved a two party duty to aid, a ore recent
decision found a three-party duty fo control one party for the protec-
tion of another. In Greenberg v. Barbour®* it was alleged that a state
mental hospital negligently demied the request for admission of an indi-
vidual who was known by the hospital to entertain homicidal delusions
and who afterwards promptly assaulted his private physician. The
Pennsylvania federal district court held the latter entitled to a cause
of action against the hospital. On the basis of this decision, an even
more compelling duty to protect a foreseeable victim would arise a for-
tiori once the culprit had actually been admitted for therapy and a doc-
tor-patient relationship established.

The preceding survey of relevant case law should dispel any no-
tion that to mipose on therapists a duty to take precautions for the
safety of persons threatened by a patient, where due care so requires,
is m any way opposed to contemporary ground rules on the duty
relationship. On the contrary, there now seems to be sufficient author-
ity to support the conclusion that by entering into a doctor-patient
relationship the therapist becomes sufficiently involved to assume
some responsibility for the safety, not only of the patient himself,
but also of any third person whom the doctor knows to be threatened

21. See Powers, Hospital Emergency Service and the Open Door, 66 MICH,
L. Rev. 1455 (1968). The cases are collected in 35 A.L.R.3d 841 (1971).

22. 54 Del. 15,174 A.2d 135 (1961).

23, See PROSSER, supra note 12, at 345-46,

24, 322 F. Supp. 745 (E.D. Pa. 1971).
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by the patient. A duty to such a third person is by no means
limited to situations where a special relationship between them can be
founded on an express undertaking by the therapist to warn the plain-
tiff of an impending attack.?® Such a duty of protection may just as
well arise from entering into a relation of responsibility with the pa-
tient himself. While the precedents for this conclusion thus far have in-
volved only dangerous persons under actual detention (inpatients),
their rationale would almost surely seem to include also a physician’s
assumption of responsibility for outpatients. The degree of control
would vary, and with it the protective measures that could be de-
manded, but there is no reason for altogether withholding a duty
of care commensurate to the practical options open to the therapist.

One other factor should not be overlooked. Hospitals and the
medical sciences, like other public institutions and professions, are
charged with a public interest. Their image of responsibility in our
society makes them prime candidates for converting their moral duties
into legal ones.?® Noblesse oblige. While some of the problems fac-
ing these mstitutions and professions in the discharge of their func-
tions may call for policy decisions which present a plausible case for
immunity from tort litigation, claims to immunity require individual
and zealous scrutiny.

Again, some such situations -are complicated by special factors
which might suggest modifying, or conceivably even negating a respon-
sibility that would otherwise be theirs. Thus, m part I we will explore,
for example, whether the confidentiality of the relationship between
therapist and patient, as a necessary condition of successful treatment,
should not be given weight in modifying or defining the duty for the
protection of third persons.

I
THE PSYCHOTHERAPIST’S CONFLICTING DUTY TO His PATIENT

Psychotherapy, it could be asserted imitially, imposes a fiduci-
ary duty upon the therapist not to disclose under any circumstances

25. Liability for failure to warn where defendant had promised to warn plaintiff
has been repeatedly affirmed. Fair v. United States, 234 F.2d 288 (5th Cir. 1956)
(hospital failed to inform wife or detective agency responsible for her protection of
husband’s release); Morgan v. County of Yuba, 230 Cal. App. 2d 938, 41 Cal. Rptr.
508 (3d Dist. 1964) (sheriff failed to warn wife of husband’s early release from jail).

26. The judicial climate is clearly revealed by Tunkl v. Regents of Univ. of Cal.,
60 Cal. 2d 92, 383 P.2d 441, 32 Cal. Rptr. 33 (1963), which disqualified a uni-
versity hospital from invoking a patient’s disclaimer because of its position of over-
riding public responsibility. See especially Tobriner & Grodin, The Individual and
Public Service Enterprise in the New Industrial State, 55 CALIF. L. REv. 1247 (1967).
The best example of this policy in the present context is, of course, Wilmington Gen.
Hosp. v. Manlove, 54 Del. 15, 174 A.2d 135 (1961).
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matters related to him in confidence. If this assertion is true, the
duty must conflict with a duty to protect third parties. Certainly
confidentiality plays an important role in psychotherapy, as m all
physician-patient relationships.?” It finds some recognition in profes-
sional codes of ethics, including the Hippocratic oath,*® although for
the most part such protection is minitnal since the canons are weakly
worded with gaping exceptions.?® Most states, however, including
California, have enacted privilege statutes as further protection.®®
In California, at least, the reason for the psychotherapist-patient privi-
lege, broader in many respects than the physician-patient privilege, is
quite clear. As the legislative committee cominent explained:
[Plsychoanalysis and psychotherapy are dependent upon the fullest
revelation of the most intimate and embarrassing details of the
patient’s life. . . . [And although] the granting of the privilege may
operate in particular cases to withhold relevant information, the in-
terests of society will be better served if psychiatrists are able to
assure patients that their confidences will be protected.3!

27. The characterization of the doctor’s duties as fiduciary is the logical com-
plement to confidentiality’s central role in the healing process. D. DAwWIDOFF, THE
MALPRACTICE OF PSYCHIATRISTS 43-53 (1973). See generally Slovenko, Psychiatry
and a Second Look at the Medical Privilege, 6 WAYNE L. Rev. 175 (1960).

28. The code of ethics for physicians contains this passage:

A physician may not reveal the confidences entrusted to him in the course

of medical attendance, or the deficiencies he may observe in the character of

patients, unless he is required to do so by law or unless it becoines necessary

in order to protect the welfare of the individual or of the community.

AMERICAN MEDICAL ASSOCIATION, PRINCIPLES OF MEeDICAL EthHics § 9 (1957),
reprinted in D. SHARPE & M. HEAD, PROBLEMS IN FORENSIC MEDICINE 372 (1966).

Similar language is used in canons for psychologists. 18 AM. PSYCHOLOGIST 56,
57 (1963). The Hippocratic oath reads in part: “[W]hatsoever I see or hear in my
attendance on the sick, which ought not to be noised abroad, I will keep silence
thereon.” See Davidson, Legal and Ethical Aspects of Psychiatric Research, 126 AM,
J. PsYcHIATRY 239 (1969). See also R. SLOVENKO, PSYCHOTHERAPY, CONFIDENTIAL-
ITY, AND PRIVILEGED COMMUNICATION 198 (1966).

29. See sources cited note 28 supra. See also Louisell & Sinclair, Foreword:
Reflections on the Law of Privileged Communications—The Psychotherapist-Patient
Privilege in Perspective, 59 CALIF. L. Rev. 30, 32-33 (1971).

30. See generally R. SLOVENKO, supra note 28, at 171-98. The historical develop-
ment of the psychotherapist-patient privilege is well traced in Louisell & Sinclair, supra
note 29, at 31-39.

Confidentiality, privilege, and privacy are often used interchangeably. There are,
however, distinctions. Confidentiality relates to matters of professional ethics. Privi-
lege is a legal right imposed by statute to protect the client from public disclosure of
confidences by testimony from the wituess stand without his permission. Privacy i
essence “recognizes the freedom of the individual to pick and choose for himself the
time, circumstances, and particularly the extent to which he wishes to share with or
withhold from others his attitudes, beliefs, behavior, and opinions.” Shah, Privileged
Communications, Confidentiality, .and Privacy: Privileged Communications, 1 PROF.
PsycHoLoGY 56, 57 (1969).

31. CaL. Evip. CopeE § 1014, Legislative Comment (West 1966). California
courts have recognized the policies behind the psychotherapy privilege. E.g., In re Lif-
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Yet this protection embodied in sections 1010 through 1026 of
the Evidence Code,®? is not without qualification. Section 1024
expressly negates the privilege “if the psychotherapist has reasonable
cause to believe that the patient is in such mental or emotional
condition as to be dangerous to himself or to the person or property of
another and that the disclosure of the communication is necessary
to prevent the threatened danger.”®®* The extent to which this and
other relevant statutes can be read to provide or supplement a duty to
third persons, or to negate a duty to the patient, will be discussed
later.3* '

The case law involving patients’ complaints against physicians
for breach of confidence is as equivocal as the statutory treatment of
privilege. While recognizing the physician’s duty of nondisclosure as
the ground rule,® courts have repeatedly insisted that it must yield
to “supervening interests of society,”® and that the patient’s interest
in confidentiality may be outweighed by “a need to safeguard the se-
curity of government or the safety of the public.”®” Judicial experi-
ence, however, has hitherto been too exiguous to demonstrate with
any clarity where the balance must be struck.®® Moreover, as will
presently appear, the patient’s stake in confidentiality is significantly
greater in a psychotherapist-patient relationship than it is in the ordi-
nary physician-patient relationship. Before proceding further with
that ultimate question, though, we must take notice of some addi-
tional incursions upon the citadel of confidentiality.

schutz, 2 Cal. 3d 415, 421-22, 467 P.2d 557, 560-61, 85 Cal. Rptr. 829, 832-33 (1970);
Tarasoff v. Regents of Univ. of Cal.,, 108 Cal. Rptr. 878, 888-89 (1st Dist. 1973),
hearing granted, Cal. Sup. Ct. (Sept. 6, 1973) (Elkington, J., concurring).

32. CaL. Evip. COoDE §8 1010-26 (West 1966) and (West Supp. 1974).

33. CarL. Evip. CopE § 1024 (West 1966). The section is quoted in full at
note 194 infra.

34. See text accompanying notes 194-200 infra.

35. The source of the duty has been found either in a testimonial privilege
statute, if one exists, e.g., Clark v. Geraci, 29 Misc. 2d 791, 208 N.Y.S.2d 564 (Sup.
Ct. 1960), or otherwise in the Hippocratic oath or similar canon sanctioned through
professional licensing statutes, e.g., Horne v. Patton, 291 Ala. 701, 287 So. 2d 824
(1973). Hammonds v. Aetna Cas. & Sur. Co., 243 F. Supp. 793 (N.D. Ohio 1965).

36. Horne v. Patton, 291 Ala. 701, 709, 287 So. 2d 824, 830 (1973) (dictum).

- 37. Clark v. Geraci, 29 Misc. 2d 791, 793, 208 N.Y.S.2d 564, 567 (Sup. Ct.
1960), citing Simonsen v. Swenson, 104 Neb. 224, 177 N.W. 831 (1920) (exception
to duty of nondisclosure where patient carries contagious disease and disclosure is nec-
essary to prevent its spread).

38. Some of the holdings are obscured by the presence of waiver eclements.
For example, in Hague v. Williams, 37 N.J, 328, 181 A.2d 345 (1962), the court re-
frained from “delineating the precise oufer contours of the exceptions,” yet found a
qualification to confidentiality where “[t]he physical conditiou of the patient is made
an element of [an insurance] claim.” Id. at 336, 181 A.2d at 349, Compare CAL.
Evip, Cope § 1016 (West 1970) (patient-litigant exception to psychotherapist-patient
privilege).
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A. Threats to Confidentiality

Several forces in addition to the “dangerous patient” exception
coalesce to impair the psychotherapist’s fiduciary obligations to his
patient. Frequent involvement with potentially dangerous indivi-
duals and self-perception as agents of society give psychotherapists
the opportunity and reason to place the interests of third persons
above those of the patient. Psychotherapy as a profession is well ac-
quainted with dangerousness, dealing often with individuals whose
potential for liarm to themselves and to others is substantial.®® Its
participation is at times neither neutral nor innocent. Since a fre-
quent goal of treatment is to encourage the patient to discharge
suppressed feelings, including aggression and even anger, therapy
often involves a period of increased instability immediately preceding
a breakthrough.*® The result in somne instances is injury, even death,
where no such tragedy mmight have occurred but for the therapy.!

Certainly it was partly in response to these risks that the “dan-
gerous patient” exception and similar legislation in other states'? were
enacted. The Welfare and Institutions Code, from which the lan-
guage of this exception seems clearly to have been drawn,*® provides

39. The California Law Revision Commission reported that many of the persons
for whom the privilege profection was specifically tailored “are seriously disturbed
and constitute threats to other persons in the community.” CaAL. Evip, CobE § 1014,
Legislative Comment (West 1966).

40. Note, Psychiatrist-Patient Privilege—A Need for the Retention of the Future
Crime Exception, 52 ITowa L. REv. 1170, 1182-83 (1967).

41. One article describes several therapy techniques whieh have precipitated
suicide. For example, a therapist may confront the patient with a self-destructive
introject intending to initiate self-analysis, but discover too late that the patient ac-
cepted it as reality, leading to depression and suicide. Stone, Suicide Precipitated by
Psychotherapy, 25 AM. J. PsYCHOTHERAPY 18, 20-21 (1971). Or the therapist
might allow or encourage the development of a symbiotic relationship in which the
patient is dependent on the therapist as a parent substitute, He might later attempt
to interrupt or reduce the intensity of the relationship, only to discover, again too late,
that the patient interpreted this attempt as abandonment and therefore committed
suicide. Id. at 25-26.

42. California’s ‘“dangerous patient” exception appears related to but may be
broader than those of other states often categorized under tho generic heading “future
crimes exceptions”. See Note, Psychiatrist-Patient Privilege—A Need for the Re-
tention of the Future Crime Exception, 52 Iowa L. Rev. 1170 (1967). Certainly the
vagueness of the term “dangerous” iniplies a negation of the privilege whether or not a
criminal act per se is contemplated. See notes 194-96 and accompanying text infra.

43. The phrase “dangerous to himself or to the pcrson or property of another”
has deep historical roots in California, and still deeper roots elsewhere. See, e.g.,
Slovenko, The Psychiatric Patient, Liberty, and the Law, 13 KANs. L. REv. 59, 62 n.13
(1964) (common law roots). Throughout it has beep used to define that degrec of
mental disturbance required for commitment. The evolutionary changes in language
have been minimial. From its first codification in California’s original Political Code
of 1872, sections 2210-27 (approved March 12, 1872) (“so far disordered in his mind
as to endanger health, person, or property”), through the major statutory revisions of
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further means of dealing with the psychologically troubled individual
considered dangerous to himself or to others.** Some apparently
neutral provisions have historically provided opportunities for the at-
tending physician to detain a potentially dangerous patient.®® All
of this suggests that psychotherapists are expected to use the special
social powers invested in their profession*® to act in part as agents

mental health legislation in 1903, ch. 364, § 1, [1903] Cal. Stats. 502-04 (former CAL.
PoL. Cope §§ 2168-74) (same definitions, new procedures), through its transference
to section 5050 of the Welfare and Instifutions Code in 1937, ch. 369, § 1, [1937]
Cal. Stats, 1122 (no change), through the substantial 1939 revisions of that code
(section 5040), ch. 295, § 7, [1939] Cal. Stats. 1553 (“persons who ... are of
such mental condition that they are dangerous to themselves or to the person or prop-
erty of others”), and through the reorganization of 1965 (section 5550), ch. 391, § 5,
[1965] Cal. Stats. 1654 (no change in definitions), the commitment standard re-
mained essentially the same. Thus, in 1965, the phrase “dangerous to themselves
or the person or property of others” was the partial definition of committable mental
illness. In that same year, with the inost minor of alterations (“others” became
“another”), this terminology was grafted for the first time onto the present Evidence
Code to become the “dangerous patient” exception. Car. Evib. CopE § 1024 (West
1966). Interestingly, the Welfare and Imstifutions Code definition was abandoned
two years later for its present form, “a danger to others, or to himself, or gravely
disabled.” CAL. WELF. & INsT’Ns CobE §§ 5150, 5213, 5008(h) (West 1972) and (West
Supp. 1973).

44, E.g.,, CaL. WELF, & INsT’'Ns CobE § 5150 (emergency 72-hour detention),
§ 5201 (petition by individual), § 5213 (detention for treatment), §§ 5250, 5260, 5300
(intensive treatment) (West 1972) and (West Supp. 1973).

45, For nearly thirty years, since the first adoption in 1939 of language similar
to the present, ch. 295, § 4, [1939] Cal. Stats. 1551 (originally CAL. WELF. &
INsT'NS CobE § 5047), the statute permitting individual petition of another’s com-
mittable mental illness contained an express immunity for such action taken by the
physician involved. Ch. 391, § 5, [1965] Cal. Stats. 1654 (former CAL, WELF. &
INsT'Ns CopbE § 5551) (“When a petition is filed by [any physician attending the
patient, such person shall not] be rendered liable thereby either civilly or criminally
if there was probable cause for the making or filing of said petition.”). The roots of
the petitioning procedure go much deeper than 1939. See, e.g., ch. 364, § 1, [1903]
Cal. Stats. 502, 511 (former CAr. PoL. Cobe §§ 2168, 2192). The immunity, how-
ever, was abandoned with the Lanterman-Petris-Short revisions of 1967 and replaced
with a penal sanction for anyone who knowingly makes a false petition. CAL. WELF.
& INsT'Ns CobpE §§ 5201, 5203 (West 1972).

46. Persons within the profession have long recognized that psychotherapy is
provided a privileged position. A leading psychiatrist expresses this recognition as
follows:

Organized psychiatry in the United States is an example of a favored so-

cial institution. Not only is psychiatry accorded recognition by state and fed-

eral governments; it is also provided with privileges and protections that are

withheld fromn other medical specialities.

T. Szasz, Law, LIBERTY AND PsycHIATRY 79-80 (1963) [hereinafter cited as Law,
Liserty] (for a critique see Slovenko, supra note 43). Such privileges and protections
encompass “more power than [is granted] the ordinary man to influence the standards
of conduct within his community . . . [including the permission] to certify the ab-
normality of certain people by making them become patients.” S. HALLECK, THE
PovriTics oF THERAPY 99 (1971) [hereinafter cited as HALLECK].

Besides the expanded scope of protection purportedly given through the psy-
chotherapist-patient privilege (see text accompanying notes 30-31 supra), California’s
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of society dutybound to control potentially disruptive forces.*™ Psy-
chotherapists have responded to these expectations, as the process of
involuntary commitment vividly illustrates.*® In many cases the recom-
mendation by his psychiatrist is all that is needed to assure a patient’s
confinement.*® At the very least, the psychiatrict’s assertion of the

codes abound wih references to the special duties and powers of the profession.
E.g., CaL. PEN. CopE § 1027 (West 1970) (insanity plea), § 5068 (West 1970) (pre-
parole evaluation); CAL. WELF. & INsT'Ns CopE § 741 (West 1972) (determining
appropriate treatment for minor); CAL. Cope Civ. Pro. § 1768 (West 1972) (marital
reconciliation conference). Responsibilities and liabilities, of course, have attached
as well. See text accompanying notes 197-200 infra.

47. “One of the main functions of organized psychiatry, and historically the
oldest, is the segregation of certain members of society.” ILAw, LIBERTY, supra note
46, at 80. The conception of the psychiatrist as an agent of social control, a task
well beyond “the treatment of those who seek his services,” is not new, nor particularly
surprising. Halleck, A Critique of Current Psychiatric Roles in the Legal Process,
1966 Wis. L. Rev. 379 (1966); cf. Goldstein & Katz, Psychiatrist-Patient Privilege:
The GAP Proposal and the Connecticut Statute, 36 CoNN, B.J. 175, 186-87 (1962).
See also HALLECK, supra note 46, at 36; R. SLOVENKO, supra note 28, at 55-56. In
California, sections 2212, 2214 and 2215 of the original Political Code of 1872 (ap-
proved March 12, 1872) contained procedures for certification of insanity which re-
quired the testimony and judgment of two physicians. Some twenty years before this,
appropriations were authorized for the state’s insane asylum and its medical staff.
Ch. 67, § 1, [1852] Cal. Stats, 139,

The Symposium elsewhere includes a fuller discussion of the societal agency role
of psychiatrists. See Elis, Volunteering Children: Parental Commitment of
Minors to Mental Institutions, 62 CALIF, L. REv. 840 (1974) (this issue).

48. Some would argue that “involuntary commitment” is a redundancy, pointing
out that once committed there is nothing voluntary about mental hospitalization
whether self-initiated, court determined, or demanded temporarily on an emergency
basis. See note 140 infra. The California Welfare and Institutions Code, in its
most recent major revision on the subject (the Lanterman-Petris-Short Act), includes
provisions for each of the above commitment variations. CAL. WELF, & INST'NS
CopE §§ 5003, 5150 et seq., 5250 et seq. (West 1972) and (West Supp. 1974).

49, In 1961 a substantial number of states left all decisions regarding authorized
hospitalization to administrators and doctors, the state taking no part. Note, Civil
Commitment of the Mentally Ill: Theories and Procedures, 79 Harv. L. Rev. 1288, 1288-
89 (1966). To be sure, the courts in California and elsewhere have long been aware of
the procedural due process problems often built into mental health legislation. See
In re Lambert, 134 Cal. 626, 66 P. 851 (1901), the first of a number of decisions
which have resulted in commitment provisions replete with procedural detail designed
to safeguard the patient’s due process rights. See also Specht v. Patterson, 386 U.S.
605 (1961); Thorn v. Superior Court, 1 Cal. 3d 666, 464 P.2d 56, 83 Cal. Rptr, 600
(1970). But c¢f. Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966). Some feel,
however, that due process in commitment legislation is not a pure benefit, but comes
only with fraumatic costs for the patient. Wexler, Scoville, et al., The Administration
of Psychiatric Justice: Theory and Practice in Arizona, 13 Ariz. L. Rev. 1 (1971).

One good example of the psychiatrist’s influence is a California emergency de-
tention provision which authorizes peace officers and certain other designated persons
to detain for 72 hours in appropriate facilities persons believed on reasonable cause
to be dangerous to themselves or others. CAL. WELF. & INsT'NS CopE § 5150 (West
Supp. 1974), quoted at note 138 infra. The recommendation of the attending psy-
chotherapist is a primary source of information upon which to base such discretionary
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patient’s dangerousness to self or to others is prima facie evidence call-
ing for rebuttal to avoid commitment.?® Yet key concepts such as “dan-
gerousness” are often deliberately left undefined in statutes.”* As a
result psychiatric judgments are read into the law, the psychotherapist’s
determinations rarely being challenged in court.5?

As the profession’s ties to society strengthen, the therapist’s abil-
ity to be adequately concerned about his patient’s interests almost
necessarily weakens.®® Yet these interests deserve not to be jeopar-
dized so easily and seemingly with so little possibility of recourse.
Their importance should become clearer as we explore several indi-
vidually.

B. Patient’s Interest in Effective Psychotherapy

Since the present atmosphere of confidentiality is certainly not
absolute, we are faced at the outset with the question whether effec-

action, which is unreviewed by a court in most instances until the 72 hours of emer-
gency detention have passed. Cf. HALLECK, supra note 46, at 166.

The impact of such commitinent must not be minimized because it is temporary.
It is a substantial infringement on an individual’s freedom, and is capable of causing
severe and lasting harm despite its short duration. See text accompanying uotes 130-36
infra. Furthermore, conversion from emergency 72-hour detention to 14-day ftreat-
ment is a relatively simple procedure. Even longer involuntary treatment is facili-
tated by subtle presumptions growing out of the original detention aud extension.
CaL. WELF. & INsT'Ns CobE §§ 5150, 5250, 5260, 5300 (West 1972) and (West
Supp. 1974) (provisions respectively for 72-hour detention, 14-day intensive treat-
ment, additional 14-day treatment if suicidal, and additional 90-day treatnent if
imminently dangerous, outlining the method by which temnporary commitment inay,
without extremne difficulty, be converted mto more than three and one-half months
of confineinent).

A good discussion of questions arising from emergency commitment is Roth,
Dayley, & Lemer, Into the Abyss: Psychiatric Reliability and Emergency Commit-
ment Statutes, 13 SANTA CLARA LAw. 400 (1973).

50. As one well-known psychiatrist has pointed out:

‘When society erroneously assumes that all who are labeled “mentally ill”

are dangerous, it becomes careless in protecting their rights. Frequently, an

inadequate psychiatric examination or a hasty judicial proceeding allows

commitment without ever examining whether there is a real need for confine-
ment . . . . Often the committed patient is not informed of his civil rights;

he rarely has the opportunity to challenge the committing physician’s argu-

ments and almost never is permitted to hire a psychiatrist to support his own

case.
HALLECK, supra note 46, at 166.

51. Law, LIBERTY, supra note 46, at 46. “In the minds of the psychiatrist or
commiting agency, ‘dangerousness’ can mean anything from the capacity to do vio-
lence to simply offending the sensibilities of other citizens.” HALLECK, supra note
46, at 166.

52. Dershowitz, Psychiatry in the Legal Process: A Knife That Cuts Both Ways,
4 TRIAL 29, 31 (Feb.-Mar., 1968). For a discussion of the problem in the related
context of the criminal insanity defense see HALLECK, supra note 46, at 393-95.

53. Cf. HALLECK, supra note 46, at 119-33; Law, LIBERTY, supra note 46, at
169. Certainly the characterization of the psychotherapist’s role as fiduciary adds
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tive psychotherapy has been substantially disrupted by the very exist-
ence of a qualified privilege. If not, then the further question re-
mains: When do obligations by psychotherapists to third persons cause
disturbance so severe that effective therapy is precluded? Two dis-
tinct kinds of disruption are often identified.

1. Impact: Deterrence of Patients

The belief that without the protection of confidentiality pa-
tients will be deterred from seeking psychotherapy has been a strong
force in the enactment of privilege statutes. This view is shared by
psychotherapists and courts alike,** and is often cited as a basic policy
justification for forceful protective statutes.’® The recent prolifera-
tion of privilege exceptions, however, suggests a legislative ambivalence
as to policy.’® Moreover, two other considerations give pause. First,
as the recent major decision In re Lifschutz®" noted, the psychother-
apy profession has grown, even flourished, despite the qualified na-

strength to the argument that dual obligations are incompatible with the therapist's
proper function. See generally sources cited note 27 supra.

54. E.g., HALLECK, supra note 46, at 119. An often citcd passage is from
Taylor v. United States, 222 F.2d 398 (D.C. Cir. 1955):

The psychiatric patient confides more utterly than anyone else in the world.

He exposes to the therapist not only what his words directly express; he lays

bare his entire self, his dreams, his fantasies, his sins, and his shame. Most

patients who undergo psychotherapy know that this is what will be expected

of them, and that they caunot get help except on that condition . ... It

would be too much to expect them to do so if they knew that all they say—

and all that the psychiatrist learns from what they say—may be revealed to

the whole world from a witness stand.

Id. at 401, gquoting from M. GUTTMACHER & H. WEIHOFEN, PSYCHIATRY AND THE
Law 272 (1952).

55. See CavL. Evip. CopE § 1014, Legislative Comment (West 1966).

56. At the very least the “dangerous patient” exception modifies the basic
psychotherapist-patient privilege. See notes 31-34 supra and text accompanying notes
194-96 infra. A look to the legislative comments accompanying these enactments,
however, suggests a different underlying policy than simply balancing the need for
privilege against the need for disclosure where dangerous patients are involved. The
comments to section 1014 posit as one justification for “grant[ing] to patients of
psychiatrists a privilege much broader in scope than the ordinary physician-patient
privilege” the desire to avoid the deterrence of “persons in need of treatment . ...
[mjany of [whom] are seriously disturbed and constitute threats to other persons
in the community.” CarL. Evip. Cope § 1014, Legislative Comment (West 1966)
(emphasis added). The discovery of dangerousness negates, however, the very privilege
which arguably attracted the patient in the first place. “[I]t is essential that appropriate
action be taken if the psychotherapist becomes convinced during the course of treatment
that the patient is a menace to himself or others and the patient refuses to permit the
psychotherapist to make the disclosure necessary to prevent the threatened danger.” CAL.
Evip. CopE § 1024, Law Revision Commission Comment (West 1966) (emphasis
added). One wonders if this juxtaposition does not imply a subtle form of entrapment.
See also note 196 and text accompanying notes 173, 194-96 infra.

57. 2 Cal. 3d 415, 467 P.2d 557, 85 Cal. Rptr. 829 (1970).
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ture of the confidentiality afforded.®® In that case the California Su-
preme Court rejected a challenge to the “patient-litigant” exception®®
and upheld a psychiatrist’s conviction for contempt of court in refus-
ing to answer questions regarding his patient’s mental state and his-
tory.®® Trye, that exception presents a lesser inroad on the patient’s
autonomy than the “dangerous patient” exception, inasinuch as only
the patient himself can trigger its operation.®* But this does not af-
fect the validity of the court’s general observation that the practice of
psychotherapy has remained healthy despite the qualified scope of the
evidentiary privilege. A healthy profession, however, is no proof
that patients are not being deterred. Given the relative scarcity of
psychotherapists,®® both elements—profession growth and patient de-
terrence—may coincide. At present, neither the proposition of deter-
rence nor of nondeterrence is more than an assertion backed by little
if any empirical data.®

Second, even if deterrence of some patients is provable, the very
atmosphere that deters some might well attract others. Studies show
that at least some patients with harmful propensities make disclosures
in the form of “cries for help,” hoping their disclosures will spur the
therapist to take control of themn and thus prevent their misconduct.®

58. Id. at 426, 467 P.2d at 564, 85 Cal. Rptr. at 836,

59. The “patient-litigant” exception reads in pertinent part:

There is no pnvxlege under this article as to a communication relevant to an )

issue concerning the mental or emotional condition of the patient if such issue °

has been tendered by: -

(2) The patient .

CAL. Evip. CopE § 1016 (West 1966) :

-» 60, The action arose on a petition for habeas corpus following Dr. Lifschutz’s
confinement for refusing to comply with an order that he respond to questions.on
deposition concerning his patient'’s mental condition. The patient instituted a suit for
damages for an alleged assault, and the court held that he had tendered the issue,
thus negating the privilege to the extent of a narrow inquiry as to relevant matters.
2 Cal. 3d at 420-21, 439, 467 P.2d at 559-60, 573, 85 Cal. Rptr. at 831-32, 845.

61. The court emphasized this element of iniplied waiver by the patient. “[Slince
the exception compels disclosure only in cases in which the patient’s own action initi-
ates the exposure, ‘intrusion’ into a patient’s privacy remains essentially under the
patient’s control. As such, we find no constitutional infirmity in it.” 2 Cal. 3d .at
433, 467 P.2d at 568, 85 Cal. Rptr. at 840. There is no such prerequisite of waiver
where the “dangerous patient” exception in involved. See notes 11520 and ac-
companying text infra.

62. Comment, Underprivileged Communications: Extension of the Psychother-
apist-Patient Privilege to Patients of Psychiatric Social Workers, 61 CALIF, L. REv.
1050, 1051 (1973); cf. Slovenko, supra note 43, at 74.

63. Indeed, deterrence is always a difficult matter to prove empirically. How
many more patients would seek psychotherapy were confidentiality absolute is as
elusive of determination as the deterrent impact on crime of any specific penalty.
Considerations other than privacy go into the calculus of seeking or avoiding therapy,
just as considerations other than the potential penalty if caught go into a criminal’s
calculations. .

64. Goldstein & Katz, supra note 47, at 188,
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Were privilege absolute these patients might believe their disclosures
futile and resort instead to criminal gestures, also meant as “cries for
help” but often with disastrous consequences for both the patient and
others.®® Lesser confidentiality arguably attracts these patients to
therapy. Thus, even if deterrence is a significant factor, qualifying the
privilege might nonetheless effect a justifiable trade-off by attracting
some patients with dangerous tendencies at the cost of deterring other
patients likely to be less dangerous. Numbers are a matter of specula-
tion at this point, but even if the latter group were much larger than
the former, such a trade-off might still serve the greater public good.%¢

2. Impact: Interference with Treatment

Confidentiality, it is generally argued, is even more important for
effective treatment than for establishing the patient relationship.®’

65. Suicide, where the gestures are self-destructive rather than directed toward
others, is most illustrative. In one study 22 percent (19 percent of men and 32 per-
cent of women) of completed suicides had communicated a suicidal intent by making a
a suicide attempt. Robins, et al., The Communication of Suicidal Intent: A Study of
134 Consecutive Cases of Successful (Completed) Suicide, 115 AM. J. PSYCHIATRY
724, 726 (1959). Over two-thirds had communicated suicidal ideas and 41 percent
had specifically stated they intended to commit suicide. Id. at 733. Even more
striking “[iln the majority of instances, the suicidal communications were of recent
onset (months), repeatedly verbalized, and expressed to many persons.” Id. ‘This
unfortunate method of alerting others to a suicidal intent, often undertaken openly and
persistently, has been noted in numerous studies. See, e.g., Murphy, Clinical Identi-
fication of Suicidal Risk, 27 ARCH. GEN. PSYCHIATRY 356, 358 (1972) (probably
one-fourth to one-third of suicidal individuals come to medical attention as a conse-
quence of suicide attempts, and many more make attempts than ever commit suicide).
See also Dorpat & Ripley, The Relationship Between Attempted Suicide and Committed
Suicide, 8 CoMP. PSYCHIATRY 74 (1967).

66. Assume that those truly intent upon injuring others are deterred by qualified
confidentiality, since it might interfere with their plans. Assume further that those
whose harmful intentions are actually only cries for help are attracted by qualified
confidentiality, since this might allow the therapist to take control of them. From
there it is an easy step to the proposition that the goal of societal protcction is better
served by a privilege widely known to be qualified than by one gencrally believed
to be nearly absolute. The kinds of “dangerous” patients a qualified privilege would
attract are precisely those the therapist can help—those more likely to disclose their
intentions—while those deterred are the people less likely to make disclosures that
would trigger action. Cf. Goldstein & Katz, supra note 47, at 188. But sece CAL.
Evib. Cope § 1014, Legislative Comment (West 1966), that “the interests of society
will bé better served if psychiatrists are able to assure patients that their confidences
will be protected.” Information regarding the limits of confidentiality supplied at
the beginning of treatment might promote this goal. See text accompanying notes
182-85 infra. The victims, of course, are those non-dangerous prospective patients
in need of help who misunderstand the qualification to apply to a wider range of dis-
closures than those indicating a serious, harmful intention or a propensity toward
dangerous gestures.

67. To help overcome a natural reluctance to seeking treatment, “patients need
and expect assurance that their disclosures will remain confidential . . . . Once in
treatment, it is even clearer that all patients would be affected by the absence of con-
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Indeed, an element of psychotherapy usually assumed essential is the
patient’s trust that matters disclosed in therapy will be held in strict-
est confidence.®® Most would agree that conducting effective therapy
on stage in front of an audience is unthinkable.®® This does not
mean, however, that without total privacy therapy cannot be effec-
tive; certainly it is a matter of degree. Pre-treatment agreements limit-
ing the confidentiality within which therapy will be conducted are not
at all unusual.”® The very possibility of voluntarily constricting confi-
dentiality, let alone the success claimed through the use of this
method, would appear to place the interference concern on somewhat
shaky ground.

An examination of the role of confidentiality in group therapy
further undermines the interference argument. In group therapy,
the therapist conducts simultaneous treatment for a number of pa-
tients, who often (and preferably) have some characteristics in com-

fidentiality. . . . At best, the possibility of disclosure will prolong treatment; at worst,
it will make thorough exploration of emotional conflicts impossible.” Goldstein &
Katz, supra note 47, at 178-79.

68. Confidentiality of communication is only one prerequisite to freatment.

It sets the stage for an exchange of thought, word and action at the emotional

level. Without trust, there can be no proper transference. In fact, the es-

sence of much psychotherapy is the learning of trust in the external world

by the formation of a trusting relationship with the therapist. This becomes

the model for trust in the external world and ultimately in the self.

DAWIDOFF, supra note 27, at 44. See also Slovenko, supra note 27, at 185-86 (in-
violability of confidence essentjal to achieving the purpose of the relationship).

69. However, two examples to the contrary should be cited. First, videotape
is widely used in psychotherapy, especially group work. More and more frequently
patients are being asked to release the tapes once thoroughly cleansed of identifying
andio references for training purposes. Even cleansed, videotaping certainly poses a
more severe threat of public disclosure than, say, the use of coded written case histories
for training purposes. See generally Resnick, et al., Videotape Confrontation After
Attempted Suicide, 130 AM. J. PsYCHIATRY 460 (1973); Lamberd, et al, 4 Study of
Self-Image Experience in Student Psychotherapists, 155 J. NErv. & MENT. DISEASE
184 (1972); Eisler, et al., Videotape: A Method for the Controlled Observation of
Nonverbal Interpersonal Behavior, 4 BEHAVIOR THERAPY 420 (1973). Moreover,
personal identification was coneeded before a nationwide audience in recent programs
aired on the Public Broadcasting Service. The series involved a real family, the
William Loud household, fully identified, confronting real and in some cases traumatic
interpersonal difficulties. There, if nowhere else, the disclosure of intimate persoual
details was made on a stage without compensation to the participants by the film
makers, Yet it is the privacy of such disclosures which forms the rationale for psy-
chotherapeutic confidentiality. See Spy Drama (Editorial), NATION, Mar. 5, 1973, at
293; Sample of One?, TIME, Feb. 26, 1973, at 51; Ultimate Soap Opera, TIME, Jan.
22, 1973, at 36; “An American Family”: Things are keen but could be keener, N.Y.
Times Magazine, Feb. 18, 1973, at 8.

70. Interview with Martin Bauman, M.D., Sonoma County Mental Health De-
partment, in Santa Rosa, Cal, Oct. 24, 1973. The role of contracts runs through the
entirety of the psychotherapist-patient relationship. See generally Alexander & Szasz,
"Fromn Contract to Status via Psychiatry, 13 SANTA CLARA LAw, 537, 548-56 (1973).
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mon, using interactions between patient and therapist or among the
patients themselves as imeans for exposing and solving problems
confronting members of the group.” Despite the fact that groups
are usually instructed to naintain internal confidentiality, this method
of therapy is typically conducted in an environment less conducive to
full confidentiality than that of individual psychotherapy.”® Numbers
alone increase the chances of an improvident disclosure outside.
Moreover groups, especially family groups, often contain individuals
whose interests are at variance, or may in fact be directly in conflict,
with those of others in the group.”™ Personal disclosures in such a
highly volatile atmosphere run a substantial risk of being revealed
outside therapy. Despite this danger each imember is expected to
respond in group therapy as fully as he would in private therapy,™
and great success is claimed from this process.” In rebuttal it might
be contended that group therapy is less likely than individual therapy
to attract potentially dangerous individuals. Group therapy, however,
is a common feature of community psychiatry, a process which actively

71. A good overview of group psychotherapy, both its historical background and
a broad brush description of the various methods involved, is provided in Cross,
Privileged Communications Between Partieipants in Group Psychotherapy, 1970 Law
AND THE SociaL ORDER 191, 192-93, 194-97 (1970).

[Glroup techniques seek to treat the diseases of interrelated individuals and

interrelated groups. The group setting provides insight into problems of social

interaction that frequently are unavailable in individual therapy. In short,
group therapy is not exclusively egocentric but instead examines many facets

of the patient’s existence.

Id. 