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A

I n j ur i sdi ct i ons wher e t her e i s no const i t ut i onal guar ant ee of t he pr esumpt i on of
i nnocence, t hi s axi omof t he cr i mi nal l aw can be di sr egar ded at t he whi mof t he
l egi sl at ur e or t he cour t s . I n Canada, however , wher e t he r i ght of t he accused
per sons t o be pr esumed i nnocent unt i l pr oven gui l t y has been ent r enched by
sect i on I 1( d) of t he Char t er of Ri ght s and Fr eedoms, any i nf r i ngement of t he

pr esumpt i ons must pass t he st r i ngent t est of j ust i f i cat i on set f or t h i n sect i on 1 of

t he Char t er . Thi s ar t i cl e l ooks at t he scope of t he pr esumpt i on of i nnocence and
hi ghl i ght s some maj or ar eas of Canadi an cr i mi nal l aw wher e br eaches of t he
pr esumpt i on occur despi t e t he l ack of any j ust i f i cat i on f or such br eaches, ei t her
on br oad pr i nci pl es or under t he st r i ct ur es set f or t h by t he Supr eme Cour t of
Canada i n R. v . Oakes .

Dans l es pays où l e syst ème j ur i di que ne gar ant i t pas par sa const i t ut i on l a
pr ésompt i on d' i nnocence, l e cor ps l égi sl at i f ou l es t r i bunaux peuvent , à l eur
gr é, ne pas t eni r compt e de cet axi ome de dr oi t cr i mi nel . Au Canada, cependant ,

où l e dr oi t de l ' accusé d' êt r e pr ésumé i nnocent t ant qu' i l n' est pas décl ar é

coupabl e est enchâssé dans l ' ar t i cl e 11( d) de l a Char t e des dr oi t s et l i ber t és,

t out e i nf r act i on à cet t e pr ésompt i on doi t se j ust i f i er en sui vant l es st r i ct es r ègl es

de j ust i f i cat i on de l ' ar t i cl e 1 de l a Char t e . Dans cet ar t i cl e, l ' aut eur consi dèr e
l a por t ée de l a pr ésompt i on d' i nnocence et soul i gne quel ques- uns des pr i nci paux
domai nes du dr oi t cr i mi nel canadi en où i l y ' a i nf r act i on de l a pr ésompt i on
mal gr é l e manque de j ust i f i cat i on de ces i nf r act i ons, qu' i l s' agi sse de pr i nci pes
génér aux ou des r ègl es ét abl i es par l a Cour supr ême du Canada dans l ' ar r êt

R. v . Oakes .

* Ri char d Mahoney, of t he Facul t y of Law, Uni ver si t y of Ot ago, Dunedi n, New Zeal and.
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Del phi di us ( Pr osecut or ) : O, i l l ust r i ous Caesar ! i f i t i s suf f i ci ent t o deny,
what her eaf t er wi l l become of t he gui l t y?

Jul i an : I f i t suf f i ces t o accuse, what wi l l become of t he i nnocent ?* *

I nt r oduct i on

Just what does i t mean t o be pr esumed i nnocent unt i l pr oven gui l t y?
Thi s quest i on wi l l have t o be answer ed now t hat Canadi ans have been
guar ant eed t he benef i t of t he pr esumpt i on of i nnocence i n a Char t er of
Ri ght s and Fr eedoms' t hat i s obvi ousl y goi ng t o be i nt er pr et ed i n a
manner f ar di f f er ent t han t he pr ocess of di sdai nf ul emascul at i on whi ch
t ypi f i ed t he j udi ci al vi ew of our Bi l l of Ri ght s . At pr esent , Canadi an
cour t s ar e gr appl i ng wi t h t he ef f ect of t he pr esumpt i on of i nnocence on
t he numer ous f eder al and pr ovi nci al st at ut or y pr ovi si ons and j udge- made
r ul es whi ch pur por t t o pl ace on an accused who wi shes t o avoi d convi c-
t i on a bur den t o pr ove or di spr ove some f act ( a l egal bur den) , or at l east
t o poi nt t o some evi dence at t r i al whi ch i s suf f i ci ent t o r ai se a r eason-
abl e doubt as t o t he exi st ence of some f act ( an evi dent i al bur den) . 3 The
r esponses have var i ed gr eat l y and, i n my vi ew, cor r ect and consi st ent
concl usi ons can onl y be r eached i n t hi s f i el d when t he cour t s ar e wi l l i ng
t o gr asp t he net t l e and i nvest i gat e t he meani ng of " i nnocence" and t he
st r uct ur al f r amewor k of t he pr esumpt i on of i nnocence i n sect i on 11 ( d)
of t he Char t er . Thi s ar t i cl e of f er s my t hought s on t hi s i nvest i gat i on and
a l ook at t he r ami f i cat i ons of my concl usi ons .

These concl usi ons, summar i zed br i ef l y, ar e t hat t he pr esumpt i on of
i nnocence i s of f ended : ( 1) wher e a l egal bur den i s pl aced on t he accused ;
( 2) wher e an evi dent i al bur den i s t hr own on t he accused t o cal l i nt o
quest i on one of t he essent i al el ement s of t he cr i me char ged bef or e t hat
essent i al el ement has been, at t hat st age, appar ent l y pr oven beyond a
r easonabl e doubt by Cr own evi dence . I n such cases, t he Cr own must
at t empt t o meet t he r equi r ement s set f or t h i n R. v . OakeS4 t o uphol d
such a Char t er br each under sect i on 1 .

* * Thi s anecdot e i s r ef er r ed t o i n Cof f i n v . Uni t ed St at es, 156 U. S . 432, at p . 454 ( 1895) .

1 Const i t ut i on Act , 1982, Par t 1, s . 11 ( d) ( her eaf t er t he Char t er ) .

2 R. S. C. 1970, Appendi x I I I , s . 2( f ) . R. v . Oakes, [ 1986] 1 S. C. R. 109, ( 1986) ,
26 D. L . R. ( 4t h) 200, t r aces t he j ur i spr udence sur r oundi ng t he pr esumpt i on of i nnocence
under t he Bi l l of Ri ght s .

3 The t er ms " pr i mar y bur den" , or si mpl y, " bur den of pr oof " ar e used by di f f er -
ent comment at or s t he way I have ut i l i zed " t he l egal bur den" . Li kewi se, " secondar y
bur den" , " evi dent i ar y bur den" , " t he bur den of pr oduct i on" , or t he " bur den of goi ng

f or war d" ar e t er ms used synonymousl y wi t h " t he evi dent i al bur den" . Each wr i t er has
hi s or her own par t i cul ar def i ni t i on f or t hose t er ms, and I do not f eel r equi r ed t o i nvol ve
mysel f i n deal i ng wi t h t he var i ous nuances i dent i f i ed by i ndi vi dual comment at or s .

a
Supr a, f oot not e 2 . Oakes pl aced t he bur den on t he Cr own of j ust i f yi ng a Char t er

br each but mer el y r equi r ed t he Cr own t o di schar ge t hat bur den on t he bal ance of pr oba-
bi l i t i es ( supr a, f oot not e 2, at pp . 136- 137 ( S. C. R. ) , 225- 226 ( D. L . R. ) ) .
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I t i s, however , i n keepi ng wi t h t he pr esumpt i on of i nnocence t hat

an evi dent i al bur den be cast upon t he accused who wi shes t o cal l i nt o

quest i on a f act compr i si ng one. of t he essent i al el ement s of t he cr i me
char ged when such f act has, at t hi s st age, been appar ent l y pr oven beyond

a r easonabl e doubt by Cr own evi dence . I t i s l i kewi se accept abl e t hat t he

accused bear an evi dent i al bur den when he or she wi shes t o asser t what
I cal l a " t r ue " def ences Al t hough t he meani ng of t hi s t er m wi l l be
di scussed l at er , a si mpl e def i ni t i on i s any def ence whi ch ai ms f or an

acqui t t al of t he accused or , at l east , a r educt i on i n t he cr i me char ged t o
a l esser i ncl uded of f ence, by a means ot her t han quest i oni ng t he exi s-
t ence of one of t he essent i al el ement s of t he cr i me char ged . A t r ue

def ence accept s t he exi st ence of al l t he essent i al el ement s of t he cr i me

char ged, act us r eus and mens r ea, yet never t hel ess seeks exoner at i on

t hr ough some excuse or j ust i f i cat i on . The pl ea of possessi on of a phar -

maci st ' s l i cense i n a dr ug t r af f i cki ng t r i al i s an easy exampl e .

I n t he di scussi on whi ch f ol l ows I pr opose f i r st t o go back t o basi cs

and consi der t he nat ur e of a t r ue def ence as wel l as concer ns t hat have

been r ai sed as t o whet her or not t he appar ent di st i nct i on bet ween t r ue

def ences and def ences whi ch mer el y quest i on t he exi st ence of t he essen-

t i al el ement s of an of f ence can cl ai many r eal val i di t y . Af ur t her semi nal

mat t er whi ch must be l ooked at i s t he ver y meani ng of " i nnocent " i n

t he pr esumpt i on of i nnocence . I t hen pass t o a di scussi on of t he st r uc-

t ur al f r amewor k of t hi s pr esumpt i on as i t appear s i n sect i on 11 ( d) of t he

Char t er . Af t er r evi ewi ng some U. S . aut hor i t i es t ouchi ng on t hese poi nt s,
I under t ake an eval uat i on of some of t he l eadi ng Canadi an aut hor i t i es

wher e, i n my vi ew, a pr oper appl i cat i on of t he Char t er ' s guar ant ee of
t he pr esumpt i on of i nnocence has not been wi del y evi dent t o dat e . These
ar eas ar e :

1) pr esumpt i ons of Evi dence

2) Thr ee common cat egor i es of t r ue def ences, namel y:

5 I nst ead of t he t er m " t r ue def ence" I woul d r at her have used t he Amer i can l abel

of " af f i r mat i ve def ence" whi ch I f eel bet t er r ef l ect s t he i dea I wi sh t o convey . The
pr obl emwi t h a si mpl e adopt i on of t he t er m " af f i r mat i ve def ence" i s t hat i t i s def i ned i n
t he i nf l uent i al A. L. I . Model Penal Code ( 1962 dr af t , 1985 ed . ) s . 1 . 12( 3) i n a way

di f f er ent f r om t he way i n whi ch I use t he t er m " t r ue def ence" . The appr oach of t he

Model Penal Code i s t he mor e cur r ent one, as i s i l l ust r at ed by t he di ssent i ng j udgment

of Powel l J . i n Mar t i n v . Ohi o, 94 L. Ed. ( 2d) 267, at pp . 276- 277 ( 1987) . The conf u-

si on i n Amer i ca over t he meani ng of t he t er m af f i r mat i ve def ence has caused me t o shy

away f r om i t s use .

I t i s al so t r ue t hat my use of t he t er mt r ue def ences gl osses over many di st i nct i ons

t hat coul d be made wi t hi n t he r eal m of def ences ( i nf r a, f oot not e 7) and i ncl udes some

mat t er s whi ch ar e not nor mal l y cl assi f i ed i n t he same br eat h as ot her mat t er s of j ust i f i ca

t i on or excuse ( f or exampl e, l ack of age- seen as an " exempt i on" by t he Law Ref or m

Commi ssi on of Canada, Repor t No . 30 : Recodi f yi ng t he Cr i mi nal Law, Vol . 1 ( 1986) ,

ch . 3, p. 29) ; see, t oo, P. H. Robi nson, Cr i mi nal LawDef enses : ASyst emat i c Anal ysi s

( 1982) , 82 Col . L. Rev . 199 ; E. M. Mor gan, The Def ence of Necessi t y ( 1983) , ( 2) , 42

U. T . F . L. Rev . 165 .
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( i ) Of f ences dr af t ed as havi ng been commi t t ed " wi t hout l awf ul

j ust i f i cat i on or excuse, t he pr oof of whi ch l i es upon [ t he

accused] "

( i i ) Legi sl at i ve and common l aw pr ovi si ons whi ch assi gn t o t he

accused t he bur den of pr ovi ng t hat a par t i cul ar " except i on,

exempt i on, pr ovi so, excuse or qual i f i cat i on" oper at es i n f avour

of t he accused .

( i i i ) The dual def ences of due di l i gence or r easonabl e mi st ake of

f act i n t he r eal mof " st r i ct l i abi l i t y of f ences" as def i ned by R.

v . Saul t St e . Mar i e, 6 whi ch pl aces a l egal bur den on t he accused

t o est abl i sh t hese def ences .

I concl ude wi t h a br i ef opi ni on on t he r el evance her e of t he al l i mpor t ant

sect i on 1 of t he Char t er .

I . Tr ue Def ences and t he Of f ence- Def ence Di chot omy

A. Tr ue Def ences

I n t he i nt r oduct i on I have def i ned t r ue def ences as t hose whi ch ai m

at an acqui t t al or a r educt i on i n t he cr i me char ged by a means ot her t han

an at t ack on t he exi st ence of one of t he essent i al el ement s of t he cr i me .

I n t hi s, t r ue def ences di f f er f r omt he ot her br oad cl ass of def ences, t hose

whi ch si mpl y cal l i nt o quest i on t he Cr own' s pr oof of act us r eus or mens

r ea . The di st i nct i on i s not of t en al l uded t o i n our cr i mi nal l aw, yet i t

seems t o be i nt ui t i vel y r ecogni zed by cour t s deal i ng wi t h t he Char t er

guar ant ee of t he pr esumpt i on of i nnocence . I l i kewi se consi der t he di s-

t i nct i on t o be of some r el evance and t hus an i nvest i gat i on of i t i s wor t h-

whi l e at t hi s st age . I n t hi s t her e i s, however , a cer t ai n i r ony . The cour t s

have gi ven ver y l i t t l e t hought t o t he nat ur e of t r ue def ences, but have

nonet hel ess r egul ar l y concl uded t hat t hei r st r uct ur e car r i es a wei ght y

const i t ut i onal si gni f i cance, and wher e a l egal bur den i s i mposed on an

accused t o est abl i sh a t r ue def ence, t hi s i s val i d under t he Char t er . I wi l l

concl ude t hat t he pecul i ar i t y of t r ue def ences i s onl y of mi nor r el evance,

and r ej ect out of hand t he pr oposi t i on t hat t r ue def ences pr ovi de a spr i ng-

boar d f or any l egal bur den on an accused . 7

6 [ 197812 S. C. R. 1299, ( 1978) , 85 D. L . R. ( 3d) 161 .

7 The di st i nct i on bet ween t he t wo t ypes of def ences di scussed her e does not exact l y

par al l el t hat bet ween mat t er s of excuse and j ust i f i cat i on, t hough t he anal ogy i s cl ose .

Excuses seek t o exoner at e t he accused because of t he cour t ' s compassi onat e vi ewof t he

accused' s st at e of mi nd. Just i f i cat i ons al l ege t hat i n t he par t i cul ar ci r cumst ances, t he act

was not i l l egal . Thus most t r ue def ences coul d be seen as j ust i f i cat i ons and most of t he

ot her t ype of def ences as excuses . But i f Wi l son J . i s cor r ect i n Per ka v . R. , [ 1984] 2

S. C. R. 232, ( 1984) , 42 C. R. ( 3d) 113, t hat mi st ake of f act i s a j ust i f i cat i on, t hi s woul d

be an exampl e of an excuse t hat i s a t r ue def ence . The di st i nct i on bet ween excuses and

j ust i f i cat i ons spr ang i nt o pr omi nence i n Canada because of Per ka . Despi t e Per ka, how-

ever , and t he wr i t i ngs of such i nf l uent i al t heor i st s as G. Fl et cher , Ret hi nki ng Cr i mi nal
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The di st i nct i on bet ween t r ue def ences and t hose ot her def ences whi ch

at t ack t he exi st ence of t he essent i al el ement s of t he of f ence may be

i l l ust r at ed by a f ew exampl es of t he l at t er t ype of def ence . A cl assi c

i l l ust r at i on i s af f or ded by mi st ake of f act . Though r egul ar l y acknowl -

edged as a def ence, an accused al l egi ng a mi st ake of f act i s si mpl y

at t empt i ng t o r ai se a r easonabl e doubt as t o t he exi st ence of t he essent i al

el ement of wens r ea whi ch mi ght ot her wi se appear t o have been pr oven

by t he Cr own t hr ough l ogi cal i nf er ences dr awn f r omact s pr oven t o have

been commi t t ed by t he accused . That wens r ea can be pr oven by i nf er -

ence f r om pr oof of t he act us r eus i s not sur pr i si ng, and i s a common

occur r ence when t her e i s no conf essi on or expr ess st at ement by t he accused

as t o hi s or her i nt ent i on or knowl edge . Thus, i f an accused i s shown t o

have wal ked up t o t he vi ct i m, poi nt ed a gun at t he vi ct i m and pul l ed t he

t r i gger , t her eby causi ng t he vi ct i m' s deat h, i t wi l l not be di f f i cul t f or t he

gown t o r el y on t he pr ocess of i nf er ence as pr ovi ng t he r equi r ed gui l t y

i nt ent beyond a r easonabl e doubt . I f t he accused wi shes t o avoi d convi c-

t i on by means of t he def ence of mi st ake of f act , t her e wi l l be an evi den-

t i al onus on t he accused t o r ai se a r easonabl e doubt as t o hi s or her
mi st aken bel i ef t hat t he gun was, f or exampl e, a har ml ess t oy . Mi st ake

of f act , t hen, i s a def ence whi ch pl aces an evi dent i al onus on t he accused,

despi t e t he f act t hat t he onl y i ssue i s t he exi st ence or l ack t her eof of one
of t he essent i al el ement s of t he cr i me, whi ch we know must be pr oven

by t he Cr own beyond a r easonabl e doubt . The wor ki ngs of mi st ake of

f act ar e wel l summar i zed by Di ckson J . i n Pappaj ohn v . R. 8 as f ol l ows :

Mi st ake of f act i s mor e accur at el y seen as a negat i on of gui l t y i nt ent i on t han as

t he af f i r mat i on of a posi t i ve def ence . . . Mi st ake i s a def ence, t hough, i n t he

sense t hat i t i s r ai sed as an i ssue by t he accused .

A si mi l ar anal ysi s can be appl i ed t o any def ence of t he cat egor y I

amnow di scussi ng, t hose whi ch seek onl y t o quest i on t he exi st ence of

an essent i al el ement of t he cr i me, whi ch t he Cr own must pr ove . Al i bi i s

commonl y vi ewed as a cl assi c def ence, yet i t i s r eal l y j ust a deni al t hat

Law( 1978) , I can onl y agr ee wi t h D. St uar t , Canadi an Cr i mi nal Law ( 1982) , pp . 378- 380,

and ot her s, ( e . g . J . Hal l , Comment on Just i f i cat i on and Excuse ( 1976) , 24 Am. J . of
Com. Law638) t hat t oday t he di st i nct i on si mpl y does not hol d any pr act i cal appl i cat i on

i n t he cr i mi nal l aw. For counsel and t he accused t he i ssue r emai ns : wi l l t her e be an
acqui t t al or a convi ct i on? But see, however , t he r ecent di scussi on by t he Hi gh Cour t of

Aust r al i a i n Zecevi c v . D. P. P. ( 1987) , 61 Aus . L. J . R. 375, at p . 379, whi ch l ooks t o

t he hi st or i cal di st i nct i on bet ween excusabl e and j ust i f i abl e homi ci de i n or der t o concl ude

t hat a mi st ake as t o ci r cumst ances amount i ng t o t he t r ue def ence of sel f - def ence must be

r easonabl e . Thi s vi ew i s not shar ed el sewher e : R. v . Fi sher , [ 1987] Cr i m. L. R. 334
( C. A. ) ; Beckf or d v . R . , [ 1987] 3 W. L . R. 611 ( P. C . ) . See, t oo, i nf r a, f oot not e 224.

s [ 1980] 2 S. C. R. 120, at p . 148, ( 1980) , 111 D. L . R. ( 3d) 1, at p. 14 . Al t hough

Di ckson J . was di ssent i ng on whet her or not t he accused had sat i sf i ed t he evi dent i al

bur den, hi s vi ews on mi st ake of f act wer e adopt ed by t he maj or i t y . Di ckson J . ' s wor ds

wer e f or eshadowed by Laski n C. J . C. ( di ssent i ng) i n R. v . Kundeus, [ 1976] 2 S. C. R.

272, at p . 278, ( 1975) , 61 D. L . R. ( 3d) 145, at p . 150. For f ur t her comment s on mi st ake

of f act see i nf r a, f oot not e 224 .
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t he accused was at t he scene of t he cr i me and commi t t ed t he act us r eus .

Though t he mat t er has been quest i oned, ' i t seems cl ear t hat t her e i s an

evi dent i al onus on t he accused who wi shes t o ar gue an al i bi i n t he f ace

of appar ent l y concl usi ve Cr own evi dence whi ch woul d pl ace t he accused

at t he scene . t ° A si mi l ar at t ack on t he act us r eus was made i n Per ka v .

R. 11 t hr ough t he def ence of necessi t y . Di ckson J . , f or t he maj or i t y of t he

Supr eme Cour t , anal ysed t hi s def ence as at t acki ng t he exi st ence of t he

essent i al el ement of vol unt ar i ness, a component of t he act us r eus whi ch

t he Cr own must pr ove and had appar ent l y pr oven i n Per ka by vi r t ue of

common sense i nf er ences f r om undi sput ed f act s . ' 2 Di ckson J . di scussed

t he def ence of necessi t y as f ol l ows : I 3

Al t hough necessi t y i s spoken of as a def ence, i n t he sense t hat i t i s r ai sed by t he

accused, t he Cr own al ways bear s t he bur den of pr ovi ng a vol unt ar y act .

A si mi l ar vi ew has been expr essed by Di ckson J . when deal i ng wi t h

aut omat i sm, 14 a def ence whi ch agai n cal l s i nt o quest i on t he ment al el e-

ment r equi r ed f or convi ct i on .

These vi ews ar e shar ed by ot her s and as a f i nal exampl e i n t hi s

l ook at t hose def ences whi ch seek mer el y t o cal l i nt o quest i on t he exi s-

t ence of one of t he essent i al el ement s of an of f ence, r ef er ence may be

made t o R. v . MacKi nl ay' 5 whi ch deal t wi t h t he def ence of dr unken-

ness, a def ence quest i oni ng t he exi st ence of t he mens r ea of speci f i c

i nt ent . Mar t i n J . A. st at ed : 16

Al t hough i nt oxi cat i on i s commonl y descr i bed as a " def ence" , i nt oxi cat i on when

oper at i ve mer el y negat i ves t he speci f i c i nt ent essent i al t o const i t ut e t he of f ence

and consequent i al l y i t i s not a def ence i n t he st r i ct sense .

Whi l e any at t ack on t he appar ent l y pr oven essent i al el ement s of t he

cr i me may not be, t o use t he wor ds of Mar t i n J . A. " a def ence i n t he

st r i ct sense" , such at t acks ar e nonet hel ess uni ver sal l y r ef er r ed t o as def ences

and t her e can be no need t o descend i nt o a semant i cal cont r over sy as

l ong as t hei r r eal nat ur e i s kept i n mi nd .

9 G. Wi l l i ams, The Theor y of Excuses, [ 1982] Cr i m. L. R. 732, at p . 734, n. 12 .

1° P. K. McWi l l i ams, Canadi an Cr i mi nal Evi dence ( 2nd ed . , 1984) , pp . 799- 801 .

Thi s wor k al so set s out t he pr oposal i n t he Dr af t Evi dence Act , Senat e Bi l l S- 33, as t o

t he obl i gat i on on an accused t o r ai se t he def ence of al i bi wel l bef or e t r i al .

1 1 Supr a, f oot not e 7 .

` The mar i j uana was i mpor t ed i nt o Canada . Or di nar y human exper i ence woul d

l ead t o t he concl usi on t hat , wi t hout some uncommon f act or ( her e t he st or m at sea) , t hi s

i mpor t at i on was vol unt ar i l y under t aken .

26 .

13
Supr a, f oot not e 7, at pp. 257 ( S . C. R. ) , 21 ( D. L . R. ) .

14 Rabey v . R. , [ 198012 S. C. R . 513, at p . 545, ( 1980) , 54 C. C. C. ( 2d) 1, at p .

15 ( 1986) , 53 C. R. ( 3d) 105 ( Ont . C. A. ) .

16
I bi d. , at pp. 116- 117 . ( Emphasi s added) .



19881

	

The Pr esumpt i on of I nnocence : A New Er a

	

7

As t o t r ue def ences . , l i t t l e mor e need be sai d t han i s i nher ent i n
t hei r def i ni t i on as cl ai ms f or exoner at i on despi t e t he admi t t ed exi st ence
of al l t heessent i al . a l ement s of t he cr i me : Pr esumabl y t hese ar e t he def ences

" i n t he st r i ct ' sensé- Ẁ t o, Whi ch Mar t i n J . A. made r ef er ence i n MacKi nl ay .
I have al r eady gi ven t he exampl e of a phar maci st ' s l i cense as a t r ue
def ence t o a dr ug- t r af f i cki ng char ge . Sel f - def ence i s anot her obvi ous

examph; _, has . t he ; accused r el yi ng on t hi s def ence i n an assaul t t r i al wi l l

agr ee t hat f l ee, or . she st r uck an i nt ent i onal bl ow, yet ar gue t hat t her e

shoul d- be an. acqui t t al nonet hel ess . Si mi l ar l y, i n an assaul t t r i al an accused

pol i ceman may r el y odt he t r ue def ence of l awf ul aut hor i t y, i n ef f ect i ng
an ar r est . So t oo . pr ovocat i on i s a t r ue def ence t o mur der because " [ i ] t i s

unnecessar y t ô i nvoke t he def ence of pr ovocat i on unt i l al l t he el ement s
of mur der have been pr oved" .

t '

	

.

' t hough" usual l y i t wi l l be cl ear whet her or not a gi ven def ence can

pr oper l y be . cat egor i zed as " t r ue" , t her e ar e i nevi t abl e pr obl em ar eas,

such as dur ess, 18 wher e di f f er ent vi ews have been t aken r egar di ng t he

r ol e pl ayed by t he def ence- - does i t quest i on t he exi st ence of t he el e-

ment s of t he of f ence, or ar e t hey^ admi t t ed i n t he pl ea f or exoner at i on by
t he excuse or j ust i f i cat i on? But f or pr esent pur poses t he i ssue i s not so
much one of del vi ng i nt o t he di f f i cul t i es of cat egor i zat i on, but r at her t he
ef f ect once such cat egor i zat i on has occur r ed . The ef f ect s ar e qui t e sur -
pr i si ng! I n t he câsè of some t r ue def ences t her e i s no suggest i on t hat any

onus hi gher t han an evi dent i al onus i s pl aced on an accused who wi shes

t o r el y on such a def ence ( f or i nst ance, sel f - def ence, 19 pr ovocat i on20) .

What br i ngs t he di st i nct i on bet ween t he t wo t ypes of def ences i nt o t he

spot l i ght , however , i s t he di st ur bi ng t endency, whi ch wi l l be exempl i -

f i ed l at er , f or cour t s and l egi sl at ur es t o f eel f r ee t o pl ace a f ul l l egal
bur den of pr oof on . an accused seeki ng t o r el y on many of t he t r ue

def ences, and subsequent l y f or cour t s t o uphol d t he val i di t y of such

l ega~, . bur dens, despi t e t he Char t er guar ant ee of t he pr esumpt i on of i nno-

17 R. v . Campbel l ( 1977) , 38 C. C. C . ( 2d) 6, at p . 15 ( Ont . C. A. ) ( per Mar t i n

J . A. ) .

1 $ St uar t , op . ci t . , f oot not e 7, pp . 376- 378 . The House of Lor ds shar e St uar t ' s

vi ew- , R . v . Howe, [ 1987] 2 W. L : R. 568, at pp . 576 ( per Lor d Hai l sham) , 583 ( per Lor d

Br i dge) . See t oo t he j udgment of Mat as J . A. i n R. v . Ber gst r om ( 1980) , 13 C. R. ( 3d)

342, at p. 357 ( Man . C. A. ) , wher e he adopt s t he f ol l owi ng wor ds f r om G. Wi l l i ams,

Cr i mi nal Law, The Gener al Par t ( 2nd ed . , 1961) , p. 762, par a . 247 :

. . . al t hough i t i s conveni ent t o cal l dur ess a " def ence" , t hi s does not mean t hat

t he ul t i mat e ( per suasi ve) bur den of pr ovi ng i t i s on t he accused . . . Put t he accused

must r ai se t he def ence by suf f i ci ent evi dence t o go t o t he j ur y ; i n ot her wor ds, t he

evi dent i al bur den . . . i s on hi m.

Al t hough t hese wor ds r ef l ect t he st yl e of Di ckson C. J . C. i n t he passages r ef er r ed t o

ear l i er , Mat as J . A. her e seems mer el y concer ned wi t h t he i ssue of bur den of pr oof and

i s not i nf er ent i al l y sayi ng t hat dur ess i s somet hi ng ot her t han a t r ue def ence . A t r ue
def ence can of t en ( and, shoul d at most , I ar gue) car r y wi t h i t an evi dent i al bur den, onl y,

on t he accused .
19 A. W. Mewi t t and M. M. Manni ng, Cr i mi nal Law( 2nd ed . , 1985) , pp . 397- 399 .
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cence . I wi l l ar gue t hat t he mer e cat egor i zat i on of a def ence as t r ue does

not pr ovi de any j ust i f i cat i on f or ci r cumvent i ng or di sr egar di ng t he pr e-

sumpt i on of i nnocence . Al t hough I i nt end t o back up my concl usi ons by

a l ook at t he meani ng of " i nnocence" and t he st r uct ur i ng of t he pr e-

sumpt i on of i nnocence, a wor t hwhi l e i nvest i gat i on can f i r st be under t aken

as t o whet her t her e i s any val i di t y at al l i n t he di st i nct i on I have out l i ned

bet ween t he t wo t ypes of def ences . I f , as has been cl ai med, t her e i s

r eal l y no di f f er ence bet ween a t r ue def ence and an at t ack on one of t he

essent i al el ement s of a cr i me, t hen t her e must be an under l yi ng f l aw i n

any t heor y t hat sei zes on t he appar ent di st i nct i on as a means of di sr e-

gar di ng t he pr esumpt i on of i nnocence .

B. The Di chot omy Bet ween t he El ement s of t he Of f ence and Tr ue Def ences

Ot her s have al r eady shown" t hat t her e ar e hi st or i cal r easons, t o do

wi t h t he i nt r i caci es of pl eadi ngs, t hat have gi ven bi r t h t o t he undeni abl e

pr esent di chot omy bet ween t he essent i al el ement s of an of f ence, al l of

whi ch t he Cr own must pr ove beyond a r easonabl e doubt , and t r ue def ences

whi ch, dependi ng on t he par t i cul ar def ence, t he accused must ei t her

pr ove t o exi st or at l east put i n i ssue by r ai si ng a r easonabl e doubt as t o

t hei r possi bl e exi st ence . As cr i mi nal l aw as we know i t t oday began t o

separ at e i t sel f f r om t he l aw of t or t , t he wel l - est abl i shed syst em of ci vi l

pl eadi ngs was heavi l y dr awn upon as a f or mat i ve st r uct ur e . Thus i f t he

accused sought t o r ai se a mat t er of def ence i n answer t o an ot her wi se

compl et e case f or t he Cr own, t hi s " pl ea"
22

was t r eat ed as t he conf es-

si on and avoi dance i n ci vi l pr ocedur e . Al t hough hi st or i cal i nvest i gat i on

has shown t hat " t o t he j udges of t he l at e ni net eent h cent ur y, pl eadi ng

and pr oof wer e unr el at ed quest i ons" , 23 i t was i nevi t abl e t hat t he exam-

pl e of pl eadi ngs i n ci vi l mat t er s, wi t h t he maxi m t hat he who al l eges

must pr ove, woul d spawn t he ear l y vi ew t hat t he accused bor e t he l egal

z° Li nney v . R . , [ 1978] 1 S . C. R. 646, ( 1977) , 73 D. L . R. ( 3d) 4.

'- 1 G. P . Fl et cher , Two Ki nds of Legal Rul es : ACompar at i ve St udy of Bur den- of -

Per suasi on Pr act i ces i n Cr i mi nal Cases ( 1967- 68) , 77 Yal e L. J . 880 ; J . C. Levy, Rever se

Onus Cl auses i n t he Canadi an Cr i mi nal Law- An Over vi ew ( 1970) , 35 Sask . L. R. 40 ;

A. A. G. Zucker man, The Thi r d Except i on t o t he Wool mi ngt on Rul e ( 1976) , 92 LawQ.

Rev . 402 ; R. Cr oss and C. Tapper , Evi dence ( 6t h ed . , 1985) , Ch . I I I ; D. Fi nl ey, The

Pr esumpt i on of I nnnocence and Gui l t : Why Car r ol l shoul d pr evai l over Oakes ( 1984) ,

39 C. R. ( 3d) 115 ; R. B . Dwor ki n, Easy Cases, Bad Law, and Bur dens of Pr oof ( 1972) ,

25 Vand . L. R. 1151 .
as Of cour se al l t hi s j ust poi nt s out t he st er i l i t y of t he ci vi l pl eadi ng anal ogy t oday,

when t he usual " pl ea" of a cr i mi nal def endant i s si mpl y gui l t y, or not gui l t y : G. Wi l l i ams,

Of f ences and Def ences ( 1982) , 2 Legal St udi es 233, at p. 234 . The onl y t r ue r el evance

of t he pl eadi ng anal ogy i s f ound i n t he r equi r ement s as t o what al l egat i ons need be set

f or t h by t he Cr own i n t he i ndi ct ment and whi ch mat t er s may be l ef t out , as pur el y

mat t er s of def ence .
23

Zucker mann, l oc . ci t . , f oot not e 21, at p . 405 .
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bur den of pr ovi ng t he exi st ence of any def ence . Wool mi ngt on v . D. P. P. 24

r ever sed t hi s t r end somewhat , but onl y, as subsequent l y i nt er pr et ed, t o

t he ext ent of i mposi ng a mer e evi dent i al bur den on an accused who

wi shed t o r ai se a r easonabl e doubt as t o t he exi st ence of one of t he

essent i al el ement s of t he cr i me whi ch t he Cr own had appar ent l y al r eady

pr oven beyond a r easonabl e doubt .

Al t hough Wool mi ngt on r emai ns t he cl assi c af f i r mat i on of t he pr e-

sumpt i on of i nnocence i n Engl i sh l aw, t he f amous " gol den t hr ead" pr o-

nouncement of Vi scount Sankey speci f i cal l y pl aced " st at ut or y except i ons" '

out si de t he scope of t he pr esumpt i on . I wi l l l ook l at er at some Canadi an

exampl es of such st at ut or y except i ons and pr opose t hat under a Char t er

r egi me t her e i s si mpl y no r oom f or t hei r cont i nued exi st ence . Fur t her ,
despi t e cal l s t hat t he pr i nci pl es i n Wool mi ngt on be ext ended t o r equi r e

an evi dent i al onus onl y on an accused who wi shes t o r el y on a t r ue

def ence , 26 such a pr oposal has not yet been heeded by cour t s or l egi sl a-

t ur es . Such compl ai nt s agai nst t he i ncr easi ngl y numer ous occasi ons i n

whi ch a f ul l l egal bur den i s pl aced on an accused cl ai mi ng a t r ue def ence

may be a mat t er of f r ust r at i on i n a count r y such as Engl and wher e r i ght s

ar e not guar ant eed . I n t he case of Canada, however , i t i s my posi t i on

t hat t he Char t er has ef f ect i vel y al r eady f or ced t hi s next st ep i n t he hi s-

t or i cal devel opment of t he pr esumpt i on of i nnocence .

As t he hi st or y of t he di chot omy bet ween t he el ement s of t he of f ence

and t r ue def ences har dl y pr ovi des a suf f i ci ent sol e j ust i f i cat i on f or i t s

cont i nued exi st ence, t he i ssue r emai ns, i s t her e any coher ent t heor et i cal

basi s? Whi l e t he or t hodox vi ew of t he st r uct ur e of our cr i mi nal l aw

makes i t easy t o see why sel f - def ence i s a t r ue def ence, coul d we not

si mpl y al t er our def i ni t i on of assaul t so t hat i t becomes def i ned as t he

i nt ent i onal i nf l i ct i on of f or ce t o t he per son of anot her not under t aken i n

sel f - def ence? I f t hi s wer e done t hen t he l ack of sel f - def ence woul d be a

mat t er f or t he Cr own t o pr ove beyond a r easonabl e doubt , as one of t he

essent i al el ement s of t he of f ence . The quest i on, t hen, i s whet her t her e i s

any deep- seat ed t heor et i cal di st i nct i on her e t hat woul d pr event us f r om

ar bi t r ar i l y assi gni ng a gi ven i ssue as an essent i al el ement of t he of f ence,

or a t r ue def ence?

Cl ear l y when anal ysi s f ocuses on t he pur el y st at ut or y cont ext , as i t

appear s Canadi an cr i mi nal l aw i s dest i ned t o do, 27 any di st i nct i on bet ween

t he el ement s of an of f ence and t r ue def ences i s one pur el y of t he choi ce

24
[ 1935] A. C. 462 ( H. L . ) . Once agai n adopt ed by t he Supr eme Cour t of Canada

i n Fl emi ng v . R . ( 1986) , 26D. L. R. ( 4t h) 641, at pp . 659- 660.
25

I bi d. , at p . 481 .
26

Edi t or i al , Publ i c Or der and t he Pr i nci pl es of Engl i sh Cr i mi nal Law, [ 1987] Cr i m.

L . Rev . 153 ; R. Cr oss, The Gol den Thr ead of t he Engl i sh Cr i mi nal Law: The Bur den of

Pr oof ( Rede Lect ur e, 1976) .

27 I f t he r ecommendat i ons of t he LawRef or m Commi ssi on of Canada ar e accept ed

as set out i n t he pr oposed new Cr i mi nal Code, Repor t No . 30, op . ci t . , f oot not e 5, Ch. 3 .
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of l egi sl at i ve dr af t i ng . 28 Thus an of f ence coul d be dr af t ed as a pr ohi bi -

t i on of an act commi t t ed, speci f i cal l y, wi t hout j ust i f i cat i on or excuse or ,

wi t h equal ease, si mpl y as t he pr ohi bi t i on of an act , wi t h t he mat t er of

j ust i f i cat i on or excuse l ef t t o be deal t wi t h i n separ at e cl auses under t he

gener al r ubr i c of def ences . Thi s l at t er opt i on i s t he one chosen by t he

Law Ref or mCommi ssi on of Canada i n i t s r ecent l y r el eased Dr af t Cr i m-

i nal Code . The Commi ssi on adopt ed t hi s appr oach " i n accor dance wi t h

cr i mi nal l aw t r adi t i on'
' 2' al t hough pr evi ousl y r ecogni zi ng" t hat i t woul d

be equal l y val i d t o adopt an al t er nat e appr oach . Si mi l ar l y t he Engl i sh

Law Commi ssi on Repor t of 1985, Codi f i cat i on of t he Cr i mi nal Law,
31

adopt s t he appr oach of separ at i on of t he essent i al el ement s of an of f ence

f r om al l mat t er s of def ence, despi t e a r ecogni t i on t hat even i n t he case

of t r ue def ences t he choi ce coul d have been made t o t r eat as an el ement

of each of f ence " ever y except i on admi t t ed by t he def i ni t i on of t hat

of f ence" . 32 The wor di ng of t he st at ut e, t hen, di ct at es whet her a possi bl e

exoner at i ng f act or i s a t r ue def ence, or whet her i t s negat i on i s one of t he

el ement s of t he of f ence .

Thi s r ecogni t i on by t he r ef or mer s of t he r ol e pl ayed by l egi sl at i ve

dr af t i ng has l ed some comment at or s t o concl ude
33 t hat t her e i s no i nher -

ent t heor et i cal di st i nct i on at al l bet ween t he essent i al el ement s of an

of f ence and a t r ue def ence . For i nst ance, Gl anvi l l e Wi l l i ams has con-

cl uded t hat any at t empt s at j ust i f yi ng t he di st i nct i on ar e doomed, as i t i s

one :
34

. . . dependi ng l ar gel y upon t he acci dent s of l anguage, t he conveni ence of l egal

dr af t i ng, or t he unr easoni ng f or ce of t r adi t i on.

Geor ge Fl et cher , on t he ot her hand, has made a val i ant at t empt at suppor t i ng

what he f eel s i s a vi abl e demar cat i on bet ween what he t er ms t he " def i -

ni t i onal " el ement s of an of f ence, whi ch combi ne t o r esul t i n a val i d

concl usi on of cr i mi nal i t y, and mat t er s of j ust i f i cat i on or excuse . I n

zs
J . C . Jef f r i es and P. B. St ephen, Def enses, Pr esumpt i ons, and Bur den of Pr oof i n

t he Cr i mi nal Law( 1978- 79) , 88 Yal e L. J . 1325, at pp . 1331- 1332 :

The t r oubl e, of cour se, i s t hat t he di st i nct i on i s essent i al l y ar bi t r ar y . . . . A l egi sl a-

t i ve deci si on t o t r eat a par t i cul ar mat t er as an el ement of an of f ense or as a def ense

t o l i abi l i t y may depend si mpl y on conveni ence or ease of phr asi ng .
z9 Op . ci t . , f oot not e 5, p. 25 .

3' Law Ref or m Commi ssi on of Canada, Wor ki ng Paper 29, Cr i mi nal Law, The

Gener al Par t : Li abi l i t y and Def ences ( 1982) , p . 20 .
31 P. 55 . The al t er nat e appr oach was r ej ect ed by t he Commi ssi on as havi ng " ver y

unhappy dr af t i ng consequences" .
32

i bi d .
33

Fi nl ay, l oc . ci t . , f oot not e 21, at pp . 126- 131 ; A. T . H . Smi t h, Ret hi nki ng t he

Def ence of Mi st ake ( 1982) , 2 Ox . J . Leg. St ud . 429 .
34 Loc . ci t . , f oot not e 22, at p . 256 .
35 Fl et cher , op . ci t . , f oot not e 7, pp . 552- 555 .
36 " The [ pr ohi bi t or y] nor m must cont ai n a suf f i ci ent number of el ement s t o st at e a

coher ent mor al i mper at i ve . Thi s i s anot her way of sayi ng t hat t he nor m must be so

def i ned t hat i t s vi ol at i on i s i ncr i mi nat i ng" : i bi d . , p . 568.
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ot her wor ds, t he Cr own must pr ove suf f i ci ent f act s t o est abl i sh t hat t he

accused di d an act t hat can be t er med i nher ent l y cul pabl e, but once t hat
poi nt i s r eached, i t i s t hen up t o t he accused t o seek j ust i f i cat i on or

excuse f or hi s or her act i on . 37 The concer n of t he l egal phi l osopher such

as Fl et cher becomes, t hen, pr omul gat i ng appr opr i at e gui del i nes of cul -

pabi l i t y, j ust i f i cat i on, and excuse . Whet her t hese vi ews can wi t hst and
anal ysi s i s, per haps, open t o quest i on . " But Fl et cher ' s wor k does pr o-

vi de val uabl e i nsi ght s i n t hi s ar ea, one bei ng a r ecogni t i on t hat i n t he

case of a par t i cul ar of f ence, t he sear ch f or t he essent i al or def i ni t i onal
el ement s whi ch must be pr oven by t he Cr own i s never a st at i c pr ocess .

I f t he i ssue i s not cl ear by st at ut or y i nt er pr et at i on, t he cour t wi l l be

const ant l y r edef i ni ng t he mi ni mumr equi r ement s f or pr oof of gui l t . Ther e
ar e obvi ous pol i cy choi ces at wor k her e, and t he answer s change over

t i me . Thi s i s wel l i l l ust r at ed by Fl et cher ' s exampl e of abor t i on . " As

soci al mor es change, what was or i gi nal l y seen as a novel " t r ue" def ence,

gr udgi ngl y af f or ded t he accused, may become so wel l r ecogni zed as t o
r esul t , over t i me, i n i t s negat i on sl i ppi ng i nt o t he def i ni t i onal el ement s

of t he of f ence .

Cer t ai nl y t her e wi l l - be di f f i cul t i es i n det er mi ni ng, f or i ndi vi dual

cr i mes, what ar e t he essent i al el ement s of t he of f ence . Cer t ai nl y t oo,

t her e ar e st r ong ar gument s t hat can be made t hat t her e i s si mpl y no

t heor et i cal basi s by whi ch t he essent i al el ement s of an of f ence can i nher -

ent l y be separ at ed f r om t r ue def ences . Yet t o my mi nd, despi t e t he

st r engt h of t he cr i t i ci sms t hat can be made her e, i t i s never t hel ess cl ear

t hat our cur r ent concept s as t o t he oper at i on of t he cr i mi nal l aw r equi r e

t hat a di st i nct i on be dr awn bet ween t he essent i al el ement s of t he cr i me,
whi ch t he Cr own must pr ove, and mat t er s of t r ue def ence as t o whi ch

t he accused must sat i sf y at l east an evi dent i al bur den . Wi t hout t he di s-
t i nct i on i t woul d be i mpossi bl e t o concl ude t hat an i ndi ct ment set f or t h

suf f i ci ent l y an of f ence known t o t he l aw or t hat t he Cr own had i nt r o-

duced enough evi dence t o avoi d a di r ect ed ver di ct ( f or an acqui t t al )

unl ess t he i ndi ct ment and t he Cr own evi dence ant i ci pat ed and concl u-

si vel y negat ed any and al l t heor et i cal l y possi bl e def ences t o t he char ge .

Such a st at e of af f ai r s woul d be i nt ol er abl e and t hus i t i s essent i al t o be

abl e t o def i ne i n advance what ar e t he pr eci se mat t er s whi ch t he Cr own

must al l ege and pr ove i n or der t o est abl i sh what t he Supr eme Cour t has

t er med " a case t o meet " . " I n doi ng so t he Cr own need not al l ude t o

37
I bi d . , pp . 552 et seq .

38 Smi t h, l oc . ci t . , f oot not e 33 ; Wi l l i ams, l oc . ci t . , f oot not e 22 .
39

Op . ci t . , f oot not e 7, pp . 545- 552, 568.
4°

Thi s phr ase, f r omE. Rat ushny, The Rol e of t he Accused i n t he Cr i mi nal Pr o-

cess, i n W. S . Tar napol sky and G. - ?. . Beaudoi n ( eds . ) , The Canadi an Char t er of Ri ght s

and Fr eedoms ( 1982) , pp . 358- 359, was adopt ed by t he Supr eme Cour t i n Duboi s v . R. ,
[ 198512 S. C. R. 350, at pp . 357- 358, ( 1985) , 23 D. L . R. ( 4t h) 503, at p . 522. Wi l l i ams,

l oc . ci t . , f oot not e 22, at pp . 234- 235, appear s t o r ecogni ze t hat hi s at t ack on t he of f ence-

def ence di chot omy pr oves t oo much, f or he poi nt s out t hat t he di st i nct i on has a cont i nu-

i ng r ol e i n . al l oca6 g an evi dent i al bur den t o t he accused .
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any mat t er of t r ue def ence . Fr om t he dr af t i ng of t he i ndi ct ment t o t he

poi nt of a mot i on f or a di r ect ed ver di ct , t hen, t he di st i nct i on bet ween

what ar e t he essent i al el ement s of an of f ence and what ar e mat t er s of

t r ue def ence has a cr uci al r ol e t o pl ay . Yet t her eaf t er , onl y conf usi on

wi l l be engender ed by f ur t her r ef er ence t o t he di st i nct i on .

Once t he Cr own has const r uct ed i t s " case t o meet " t he accused,

hopi ng f or an acqui t t al , must go on t o meet i t by some def ence of ei t her

of t he t wo sor t s pr evi ousl y di scussed . As soon as we ent er t hi s st age

t her e can be no l egi t i mat e pur pose ser ved by di f f er ent i at i ng bet ween a

def ence quest i oni ng t he exi st ence of an essent i al el ement of t he cr i me,

and a t r ue def ence . Thi s i s not so because of a possi bl e l ack of any

coher ent t heor et i cal under pi nni ng f or t he of f ence- def ence di chot omy . I f

t hat conundr umof cr i mi nal l aw t heor y i s a wor r y, i t i s a concer n whi ch

ar i ses onl y at t he ear l i er st age of del i neat i ng t he mi ni mumr equi r ement s

of a Cr own " case t o meet " . 41 Rat her , t he i r r el evance of subsequent l y

di st i ngui shi ng bet ween t he t wo f or ms of def ence r esul t s because, as

wi l l be seen when we i nvest i gat e t he st r uct ur e of sect i on 11( d) of t he

Char t er , t he t r eat ment af f or ded ei t her f or m of def ence shoul d be t he

same . I n bot h cases t he bur den on t he accused, bei ng t he cr uci al i ssue

f or t he pr esumpt i on of i nnocence, shoul d be an evi dent i al bur den onl y .

We wi l l see, however , t hat Amer i can cr i mi nal l aw t heor y cont i nues

t o di st i ngui sh bet ween t he el ement s of an of f ence and t r ue def ences ( and

hence bet ween t he t wo t ypes of def ences I have di scussed) not mer el y

f or t he l egi t i mat e pur pose of det er mi ni ng when t he accused i s f aced wi t h

a case t o meet , but al so as a sol ut i on i n deci di ng on t he const i t ut i onal

val i di t y of di f f er i ng bur dens of pr oof on t he accused . I n t hose i nst ances

wher e a l egal bur den has been pl aced on an accused who wi shes t o r el y

on a t r ue def ence, Amer i can cour t s have hel d t hat such a bur den of

pr oof i s i n keepi ng wi t h t he Uni t ed St at es const i t ut i onal guar ant ee of t he

pr esumpt i on of i nnocence . I wi l l shor t l y under t ake an over vi ew of t he

Amer i can aut hor i t i es i n t hi s ar ea . I t wi l l i l l ust r at e t he pr obl ems encoun-

t er ed when t he boundar y bet ween t he el ement s of an of f ence and mat -

t er s of t r ue def ence ( " t he of f ence- def ence di chot omy" ) i s f ool i shl y"

ut i l i zed t o j ust i f y a l egal bur den on t he accused i n t he f ace of t he pr e-

sumpt i on of i nnocence . The quest i onabl e t heor et i cal f oundat i on f or t he

of f ence- def ence di chot omy shoul d concer n any Canadi an cour t consi d-

41 The Amer i can Model Penal Code, supr a, f oot not e 5, s . 1 . 13( 9) ci r cumvent s t he

def i ni t i onal pr obl emby def i ni ng t he " el ement s of t he of f ence" as i ncl udi ng t he nega-

t i on of an excuse or j ust i f i cat i on, yet concur r ent l y al l ocat i ng t he bur den of pr oof on

t hese i ssues by separ at e, consi der ed r ul es s . 1 . 12 .
42 Fl et cher ' s i deas do r ai se one possi bl e i ssue wi t h r egar d t o t he pr esumpt i on of

i nnocence t hat has not , t o my knowl edge, yet been sei zed upon . Most comment at or s

have, as I have ment i oned, supr a, f oot not e 26, begun wi t h t he assumpt i on t hat pl aci ng

an evi dent i al bur den on t he accused i s accept abl e despi t e t he pr esumpt i on of i nnocence .

Yet we wi l l see, i nf r a, i n t he di scussi on of Re Boyl e and t he Queen ( 1983) , 5 C. C. C.
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er i ng adopt i ng an appr oach si mi l ar t o t hat of t he Amer i cans i n t hi s ar ea . 43

Fur t her , an i nvest i gat i on i nt o t he meani ng of i nnocence and st r uct ur e of
t he pr esumpt i on of i nnocence as i t i s set f or t h i n t he Char t er , t o whi ch I

now t ur n, wi l l show t hat t her e ar e ot her f undament al r easons why t hi s

Amer i can appr oach shoul d be r ej ect ed .

11 . The Meani ng of I nnocence

I see no need t o expost ul at e upon t he hi st or y or i mpor t ance of t he pr e-

sumpt i on of i nnocence i n our l aw, as t hese mat t er s have al r eady been

deal t wi t h by compet ent comment at or s . ¢¢ I wi sh r at her t o f ocus on t he

i ssue of what we mean when we say t hat t he accused i s pr esumed i nno-

cent . I suspect t hat most cour t s, f aced wi t h an ar gument based upon

sect i on 11 ( d) of t he - Char t er , have si mpl y not put t hei r mi nds t o t he

i ssue. ' At any r at e t he unst at ed vi ew of many cour t s at pr esent appear s

t o be t hat t he t er m " i nnocent " her e means " wr ongl y accused of havi ng

commi t t ed al l t he el ement s . of t he of f ence" , t hat i s, not havi ng per -

( 3d) 193 ( Ont . C. A. ) , t he pr esumpt i on of i nnocence can be br eached when a mer e
evi dent i al bur den i s pl aced on an accused t o cal l i nt o quest i on an essent i al el ement of
t he cr i me bef or e such el ement has been f i r st appar ent l y pr oven by t he Cr own. That i s
per haps not sur pr i si ng but , usi ng Fl et cher ' s poi nt , what i f t he l egi sl at ur e suddenl y r edr af t ed

an of f ence l ong known t o t he cr i mi nal l aw so t hat t he Cr own no l onger had t o concer n

i t sel f wi t h pr ovi ng a t r adi t i onal l y essent i al el ement of t he cr i me, such as mens r ea, unt i l
t he accused had sat i sf i ed an evi dent i al bur den as t o t he possi bl e non- exi st ence of t hat

el ement ? Thi s i s i n a sense what occur r ed i n Mul l aney v . Wi l bur , 44 L. Ed . ( 2d) 508
( 1975) , and Pat t er son v . New Yor k, 53 L. Ed . ( 2d) 281 ( 1977) , except t hat t her e a f ul l

l egal bur den was pl aced on t he accused, and t he i ssue was t hus mor e cl ear l y cr yst al -

l i zed . But wher e an accused i s, by Par l i ament ar y decr ee, suddenl y af f i xed wi t h even an
evi dent i al bur den on an i ssue t hat i s somehow pr oper l y seen as i nher ent l y a par t of t he
cul pabi l i t y of t he of f ence i n quest i on, coul d t he accused ar gue an i nf r i ngement of t he
pr esumpt i on of i nnocence? The ar gument woul d be t hat t he accused, pr esumed i nno-
cent , shoul d not have t o r ai se even a r easonabl e doubt as t o t he exi st ence of a f act t hat i s

i nher ent l y one of t he component s of cul pabi l i t y f or t he of f ence unt i l t hat f act has been

pr el i mi nar i l y pr oven by t he Cr own. I t hi nk t hat such an ar gument i s on shaky gr ounds i n

l ooki ng t o s . 11 ( d) of t he Char t er and, i f accept ed at al l , woul d be bet t er f ashi oned

under s . 7 . I t wi l l be al l uded t o agai n br i ef l y i n t he subsequent di scussi on of R. v . Bur ge
( 1986) , 55 C. R. ( 3d) 131 ( B. C. C. A. ) .

43 gee R. M. Gor don, Af f i r mat i ve Def enses, and Due Pr ocess : The Const i t ut i onal -

i t y of Pl aci ng a Bur den of Per suasi on on a Cr i mi nal Def endant ( 1975- 76) , 64 Geor ge-

t own L. J . 871, at p . 885:

. . . t he separ at i on of el ement s and def enses t o j ust i f y pl aci ng a bur den of

per suasi on on a def endant r est s on out moded vi ews of mens r ea, hi st or i cal

conf usi on concer ni ng t he di f f er i ng i nt er est s of ci vi l and cr i mi nal def endant s,

and t he uncr i t i cal accept ance of t he t heor y of common l aw pr esumpt i ons .

Mor eover , t he separ at i on does not accor d wi t h t he moder n vi ew t hat soci et y

shoul d i mpose cr i mi nal sanct i ons onl y on mor al l y r epr ehensi bl e def endant s .

44 Oakes has af f i r med t he i mpor t ance of t he pr esumpt i on and i t s r evi t al i zat i on under

t he Char t er . Duboi s v . R . , supr a, f oot not e 40, expl or es t he r el at i onshi p bet ween t he

pr esumpt i on and t he Char t er guar ant ee of t he r i ght agai nst sel f i ncr i mi nat i on, s . 11( c) .

45 The i ssue i s expl or ed by Fi nl ay, l oc . ci t . , f oot not e 21, at p . 131, l ooki ng at t he

nat ur e of " gui l t " .
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f or med t he act us r eus wi t h t he r el evant mens r ea . But t he maj or i t y vi ew

of cour t s t o dat e i s t hat t he meani ng of " i nnocent " her e wi l l not be

ext ended t o mean, addi t i onal l y, " and havi ng no t r ue def ence t o t he

char ge" .

Sur el y, t hough, an accused who wi shes t o r el y on a t r ue def ence

and who i s shoul der ed wi t h a l egal bur den on t hi s i ssue i s bei ng f or ced

t o pr ove hi s or her i nnocence . Such a l egal bur den on t he accused t o

est abl i sh a t r ue def ence i s, t hen, undeni abl y cont r ar y t o t he pr esumpt i on

of i nnocence . I f t he accused i s pr esumed i nnocent , t her e shoul d be no

need t o pr ove i t ! That i s pr eci sel y what i s meant when we say t hat

i nnocence i s pr esumed . The cr uci al poi nt i n t hi s pr oposi t i on i s t hat an

accused who has a t r ue def ence i s j ust as " i nnocent " as an accused who

has not been shown t o have commi t t ed al l t he essent i al el ement s of t he

cr i me char ged . Cour t s t hat hol d t hat t he pr esumpt i on of i nnocence has

no r el evance when t he i ssue i s pr oof by t he accused of a t r ue def ence,

must base such a concl usi on on t he i dea t hat what t he accused i s doi ng

i n such a case i s somet hi ng ot her t han pr ovi ng hi s or her i nnocence .

But any degr ee of anal ysi s wi l l show t hat such an appr oach i s hope-

l essl y f l awed . Ther e i s si mpl y no r el evant l egal 46 or mor al di st i nct i on

bet ween a ver di ct of not gui l t y by r eason of t he l ack of pr oof of an

essent i al el ement of t he of f ence and a si mi l ar ver di ct based on a t r ue

def ence . Legal l y, t he accused who i s acqui t t ed on ei t her basi s i s f r ee

and not subj ect t o f ur t her pr osecut i on f or t he same of f ence . Whi l e i t

may be t hat occasi onal l y t he par t i cul ar r eason f or an acqui t t al coul d

become r el evant i n l at er pr oceedi ngs, 47 such r el evance wi l l not be det er -

mi ned on t he gr ound of whet her t he Cr own coul d not pr ove t he el ement s

of t he of f ence or t he accused coul d pr ove a t r ue def ence . Thus, al t hough

an acqui t t al on a char ge of r ecei vi ng st ol en goods on t he basi s of l ack of

pr oof of mens r ea mi ght be r el evant on t he t r i al of a subsequent char ge

of r ecei vi ng a di f f er ent st ol en ar t i cl e,
48 a si mi l ar case f or r el evance mi ght

be made i f t he f i r st acqui t t al had r esul t ed f r om t he t r ue def ence of , say,

ent r apment . Usual l y, of cour se, t he par t i cul ar r eason f or an acqui t t al has

no subsequent l egal ef f ect or r el evance, but i n any case, even when i t

46
Jef f r i es and St ephen, l oc . ci t . , f oot not e 28, at p . 1332, make t he t el l i ng poi nt :

Tr adi t i onal l y, t he onl y f unct i onal di f f er ence bet ween a " cr i me" and a " d6f ense"

has been pr eci sel y t he i ssue under consi der at i on- al l ocat i on of t he bur den of pr oof .

I am of cour se l eavi ng asi de t he t hor ny i ssue of a ver di ct of not gui l t y by r eason of

i nsani t y . I n such a case t her e can be ser i ous consequences f or t he accused: Cr i mi nal

Code, R. S. C. 1970, c . C- 34, s . 542( 2) .
47

On a subsequent cr i mi nal t r i al t he accused wi l l not be subj ect t o cr oss- exami nat i on

on hi s or her t est i mony at t he pr i or pr oceedi ngs : R. v. Manni on, [ 1986] 2 S. C . R. 272,

[ 1986] 6 W. W. R. 525, nor wi l l t he accused' s pr i or t est i mony be admi ssi bl e as Cr own

evi dence : Duboi s v . R. , supr a, f oot not e 40 .
48

R. v . Wal dman ( 1934) , 24 Cr . App. R. 204. See t oo Maxwel l v . D. P. P. , [ 1935]

A. C. 309, at pp . 320- 321 ( H. L. ) ; Kouf i s v . R. , [ 19411 S. C . R. 481, ( l 941) , 76 C. C. C.

161 ; R. v . Spr eckl ey and Coot es ( 1958) , 123 C. C. C. 344 ( B. C . C. A. ) .
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does, not hi ng t ur ns on t he di st i nct i on bet ween t he t wo t ypes of acqui t -

t al s her e di scussed .

I t mi ght be t hought t hat t her e i s, nonet hel ess, some sor t of mor al

di st i nct i on bet ween an acqui t t al f ounded on t he Cr own' s i nabi l i t y t o

pr ove al l t he essent i al el ement s of t he of f ence, and one r est i ng on a t r ue

def ence . I f such a mor al di f f er ence coul d be di scover ed, t hen t her e coul d

be t he begi nni ngs at l east of some j ust i f i cat i on f or t r eat i ng an accused

acqui t t ed by vi r t ue of a t r ue def ence as l ess t r ul y i nnocent t han an accused

acqui t t ed because one of t he essent i al el ement s of t he cr i me had not

been pr oven . The ar gument woul d be as f ol l ows : An accused r el yi ng on

t r ue def ence i s not r eal l y asser t i ng t r ue mor al i nnocence and i s t hus

out si de t he spher e of oper at i on of t he Char t er ' s guar ant ee of t he pr e-

sumpt i on of i nnocence . The Char t er pr esumes i nnocence i n a mor al sense,

not a pur el y l egal sense . An accused seeki ng t o r el y on a t r ue def ence i s

not seeki ng t o est abl i sh t r ue mor al i nnocence, and t hus cannot use t he

Char t er t o compl ai n when f aced wi t h a l egal bur den t o est abl i sh such a

def ence .

But r eal l y, t he onl y f or ce f r om such an ar gument i s super f i ci al ,

f ocusi ng as i t does on t he f act t hat an accused of f er i ng a t r ue def ence

i nevi t abl y accept s t hat he or she has i nt ent i onal l y commi t t ed an appar

ent l y pr ohi bi t ed act . Upon a cl oser anal ysi s t he ar gument br eaks down .
A pr el i mi nar y at t ack ar i ses f r om t he t r ui sm t hat t he Cr own must pr ove

al l t he el ement s of t he of f ence beyond a r easonabl e doubt . I n t he case of

many acqui t t al s based on t he f ai l ur e of t he Cr own t o pr ove t he essent i al

el ement s of t he cr i me, t her e may be ver y r eal suspi ci ons r emai ni ng t hat

i n f act t he accused di d commi t t he cr i me . Doubt s about t he Cr own case

wi l l r esul t i n a ver di ct of not gui l t y but t hi s i s by no means a necessar y

mor al vi ndi cat i on of t he accused. The ver di ct of not gui l t y does not

necessar i l y cor r espond t o a posi t i ve f i ndi ng of i nnocence . 49

Ther e i s, however , a mor e f undament al f l aw i n any ar gument seek-

i ng t o uphol d a mor al di f f er ence bet ween an acqui t t al based on t he Cr own' s

f ai l ur e t o pr ove t he essent i al el ement s of t he cr i me or , f or ar gument ' s

sake, t he act ual non- exi st ence of some such essent i al el ement , and an

acqui t t al based on a t r ue def ence . Cer t ai nl y some acqui t t al s ar e mor e

" compl et e" i n a mor al sense t han ot her s . An accused f ound not gui l t y

af t er t he evi dence cl ear l y i ndi cat es t hat he or she was nowher e near t he

scene of t he cr i me i s sur e t o be vi ewed i n a mor e f avour abl e l i ght t han

an accused acqui t t ed due t o vol unt ar y i nt oxi cat i on . A scal e coul d be

const r uct ed, r angi ng f r om" compl et e mor al vi ndi cat i on" down t o " l egal

vi ndi cat i on onl y, no mor al vi ndi cat i on what soever " , i nt o whi ch each

49 V. T. Bugl i osi , Not Gui l t y and I nnocent - The Pr obl emChi l dr en of Reasonabl e

Doubt ( 1983) , 4 Mi ss . Col l . L. Rev . 47 . Thi s i s a r esul t of what Wi l son J . has t er med

" t he boundar y bet ween l egal and sci ent i f i c t r ut h" ; Fl emi ng v . R. , supr a, f oot not e 24, at

p . 660 . Cf . R. Wi l l i ams, A Judgement of I nnocence : The Ef f ect of an Acqui t t al i n

Aust r al i an Law ( 1987) , 61 Aus . L. J . 134 .
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and ever y known def ence coul d be sl ot t ed . Wher e each def ence was

pl aced on such a scal e woul d var y sl i ght l y accor di ng t o per sonal poi nt

of vi ew . What I hope t o make cl ear , t hough, i s t hat t he di st i nct i on

bet ween t he t wo t ypes of acqui t t al s under di scussi on pr ovi des no cor r e-

l at i on what soever t o degr ees of bl amewor t hi ness i n mor al t er ms . Some

acqui t t al s based on t he l ack of an essent i al el ement of t he cr i me ar e

mor al vi ndi cat i ons, and some ar e not . Exact l y t he same can be sai d of

t r ue def ences . A f ew si mpl e exampl es wi l l i l l ust r at e . I n t he r eal m of

acqui t t al s due t o t he f ai l ur e of t he Cr own t o pr ove an essent i al el ement ,

a successf ul def ence of al i bi ( whi ch quest i ons t he exi st ence of act us

r eus) or one of r easonabl e mi st ake of f act s° ( whi ch quest i ons mens r ea)

may l ead t o a concl usi on of mor al i nnocence whi l e def ences of unr ea-

sonabl e mi st ake of f act s ' and vol unt ar y i nt oxi cat i on ( bot h of whi ch ques-

t i on mess r ea) do not . Some t r ue def ences, such as l awf ul aut hor i t y

( pol i ce power s of ar r est ) or sel f - def ence, ar e a mor al vi ndi cat i on whi l e

ot her s, such as l ack of l egal age, 52 ar e not .

Fr om a mor al poi nt of vi ew, t hen, t her e appear s t o be no val i d

di st i nct i on bet ween t he t wo t ypes of acqui t t al s di scussed . Whi l e t her e

ar e cl ear l y " degr ees of i nnocence" i n mor al t er ms, t he di chot omy bet ween

acqui t t al s based on t he l ack of pr oof of an essent i al el ement on t he one

hand, and t r ue def ences on t he ot her pr ovi des no assi st ance i n assi gni ng

gr adat i ons of cul pabi l i t y t o any par t i cul ar def ence .

Some, r ecogni zi ng t hi s t r ut h, may nonet hel ess seek f or ot her cr i -

t er i a by whi ch i ndi vi dual def ences coul d be assessed i n mor al t er ms,

wi t h a vi ew t o suppor t i ng t he const i t ut i onal i t y of a f ul l l egal bur den on

an accused who r el i es upon a def ence t hat woul d r esul t i n no mor al

vi ndi cat i on . Though t hi s pr ocess has not yet been under t aken, i t woul d

not be sur pr i si ng i f i t was i n t he f ut ur e, once t he st er i l i t y or at l east

pr obl emat i c nat ur e of t he of f ence- def ence di chot omy i s accept ed . I t may

be per t i nent her e t o not e t hat even i f some appr opr i at e gui del i nes coul d

be f ashi oned by l egal phi l osopher s by whi ch t he cl ai m t o " i nnocence"

of i ndi vi dual def ences coul d be j udged, t her e woul d st i l l be no l ogi cal

j ust i f i cat i on f or di sr egar di ng t he pr esumpt i on of i nnocence i n t he case of

an accused who wi shed t o r el y on a def ence t hat woul d r esul t i n mer el y

a l egal , but not a mor al acqui t t al . For var i ous pol i cy r easons, t he cour t s

and l egi sl at ur es have seen f i t t o r ecogni ze cer t ai n def ences whi ch r esul t

l egal l y i n a f i ndi ng of not gui l t y, but do not ent ai l a mor al vi ndi cat i on .

Once a par t of t he l aw, however , t her e i s no r oomf or i nt er pr et i ng such

so As wi l l be seen, i nf r a, f oot not e 224, I do not accept t he r equi r ement of r eason-

abl eness i n t he def ence of mi st ake of f act , but I i ncl ude i t her e mer el y t o avoi d t he mor al

i ssue of negl i gence .
51 Pappaj ohn v . R. , supr a, f oot not e 3 . For ar gument ' s sake I amassumi ng t hat an

accused who makes a negl i gent mi st ake of f act i s not mor al l y i nnocent . I r eal i ze t hi s

pr emi se coul d be quest i oned .
52 Cr i mi nal Code, supr a, f oot not e 46, s . 12 .
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def ences, r egar dl ess of how di st at ef ul t hey may be, ot her wi se t han i n
accor dance wi t h t he pr esumpt i on of i nnocence as guar ant eed i n t he Char -
t er . Wher e t he i ssue of such a def ence i s r ai sed i n an appr opr i at e case,
sect i on 11( d) of t he Char t er shoul d ensur e t hat t he exi st ence of t hat
def ence was pr esumed i n t he accused' s f avour , wi t h no l egal bur den of
pr oof bei ng f or ced on t he accused . I n a r egi me gover ned by t he pr e-

sumpt i on of i nnocence i t r eal l y does not make sense t hat an accused
shoul d have t o wor k har der and act ual l y est abl i sh t he exi st ence of a
mor al l y bankr upt def ence t han woul d be t he case i f he or she wi shed t o
r el y on a def ence br i ngi ng wi t h i t a mor al vi ndi cat i on . Logi c woul d l ead
t o t he concl usi on t hat , i f anyt hi ng, t he posi t i on shoul d be r ever sed, and
an accused who wi shes t o emer ge f r om cour t whol l y exoner at ed i n ever y

sense shoul d f ace t he st eepest uphi l l bat t l e . I f t he l aw seeks somehow t o
puni sh t he accused who wi shes t o r el y on a di st ast ef ul def ence, t hat i s
best t aken car e of at t he pr el i mi nar y st age of det er mi ni ng t he def ence' s

avai l abi l i t y and oper at i on, r at her t han t i nker i ng wi t h t he bur den of pr oof .
Thi s i s, of cour se, t he gener al cour se al r eady chosen bef or e t he Char t er ,
whi ch shoul d not be al t er ed now. The best i l l ust r at i on i s pr ovi ded by
what may be vi ewed as t he most mor al l y bankr upt of def ences, vol un-
t ar y i nt oxi cat i on . Though some may cl ai mt he si xt h sense of bei ng abl e
t o di f f er ent i at e a cr i me of speci f i c i nt ent ( wher e t he def ence oper at es)
f r om one of gener al i nt ent ( wher e i t does not ) , t he di st i nct i on seems
mor e cl ear l y t o be a pol i cy r eact i on based on t he di st ast ef ul nat ur e of
t hi s def ence . Usual l y t he def ence of vol unt ar y i nt oxi cat i on r esul t s i n a
convi ct i on, but f or a l esser i ncl uded of f ence of gener al i nt ent r at her t han
t he speci f i c i nt ent of f ence char ged . 53 Whi l e al l t hi s may be accept abl e,
even bef or e t he Char t er i t was cl ear t hat t he bur den on an accused

wi shi ng t o r el y on t he def ence of vol unt ar y i nt oxi cat i on was an evi den-
t i al bur den onl y . 54 Def ences wi t h shaky mor al under pi nni ngs can be
l i mi t ed i n t hei r scope wi t h no i nf r i ngement of t he pr esumpt i on of i nnocence .

The mor al f oundat i on, or l ack t her eof , of a def ence woul d seem,
t her ef or e, t o be no val i d means by whi ch a di st i nct i on coul d be dr awn
so as t o al l ow some accused per sons t o be pr esumed i nnocent whi l e
ot her s ar e f or ced t o pr ove i t . Even i f t her e i s some hesi t at i on i n accept -
i ng t hi s pr oposi t i on, I hope t o have demonst r at ed t hat i n any event t her e

shoul d be no di f f er ence i n t he oper at i on of t he pr esumpt i on of i nnocence
based on t he di st i nct i on bet ween def ences quest i oni ng t he exi st ence of
an el ement of an of f ence and t r ue def ences, because t hi s di st i nct i on
hol ds no key t o any mor al di f f er ent i at i on i n any event . Though i t may
be di f f i cul t t o agr ee whol ehear t edl y wi t h t he vi ew t hat " t he f act i s t hat
t he publ i c wi l l al ways i nt er pr et an acqui t t al as vi ndi cat i on of t he deed" , "
t her e i s no doubt t hat t he publ i c, i n i t s i gnor ance or common sense, put s
no st r ess at al l on whet her an acqui t t al i s due t o a t r ue def ence or t he

53 Lear y v . R . , [ l 978] 1 S . C. R. 29, ( 1977) , 74 D. L . R. ( 3d) 103 .
54 Mal ani k v . R. , [ 195212 S . C. R. 335, ( l 952) , 103 C. C. C. 1 .
5 s

Fl et cher , op . ci t . , f oot not e 7, p . 825 .
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l ack of pr oof of an essent i al el ement of t he cr i me . I t i s si mpl y not a
val i d t est on any scal e of " i nnocence' 56 and wi t h no ot her l egal di f f er -

ence, i nnocence i n bot h cases shoul d be pr esumed . Cour t s whi ch con-
t i nue t o ut i l i ze t he di st i nct i on as t he sol e basi s f or di sr egar di ng sect i on
11( d) of t he Char t er , and uphol di ng t he of t en i mposed r equi r ement of
pr oof of a t r ue def ence ar e i n er r or , f or :

Why we ar e l ess concer ned wi t h pr ot ect i ng t he l i ber t y and good name of one

" i nnocent " t han we ar e about anot her " i nnocent " ?57

I I l . The St r uct ur e of Sect i on 11( d) of t he Char t er

A. Li f e, Pur gat or y, Rebi r t h

The r el evant por t i on of sect i on 11 ( d) of t he Char t er st at es : " Any
per son char ged wi t h an of f ence has t he r i ght t o be pr esumed i nnocent
unt i l pr oven gui l t y accor di ng t o l aw. . . " Essent i al t o an under st andi ng
of t hi s const i t ut i onal guar ant ee i s a r ecogni t i on of t he consi st ent appr oach

of t he Supr eme Cour t 58 t o r est at e t he pr esumpt i on of i nnocence as r equi r -
i ng t hat t he Cr own pr ove t he accused' s gui l t beyond a r easonabl e doubt . 59

But t wo cont r ast i ng vi ews ar e possi bl e f r om t hi s seemi ngl y i nnocuous

and wel l wor n r est at ement .

The f i r st i s t hat once t he Cr own case has r eached t he st age of pr oof
of al l t he essent i al el ement s of t he of f ence, t hen f r om t hat poi nt on,
r egar dl ess of t he i mpact of l at er evi dence i n t he t r i al , t he f or ce of t he

pr esumpt i on of i nnocence i s spent , and i t need not t her eaf t er be al l uded

t o . As sect i on 1 I ( d) t el l s us t hat t he r i ght t o be pr esumed i nnocent onl y

l ast s unt i l t he accused i s pr oven gui l t y, t hen i t i s ar guabl e t hat even

t hough t he i ni t i al pr oof of gui l t by t he Cr own may l at er be weakened or

ut t er l y dest r oyed, st i l l t he cr uci al st age of pr el i mi nar y appar ent pr oof of

gui l t has been r eached, and t her e i s t her eaf t er no hope f or r ecover y of

t he consequent i al l y def unct pr esumpt i on of i nnocence . The r esul t of t hi s

appr oach i s t hat once gui l t has been pr oven by t he Cr own on t he pr el i m-

56 G. Wi l l i ams, l oc. ci t . , f oot not e 22, at p . 234 :

I f a per son comes wi t hi n an except i on t o an of f ence, or has a good def ence t o i t , he
i s i nnocent of t he of f ence .
57 M. Mandel l , The Pr esumpt i on of I nnocence and t he Canadi an Bi l l of Ri ght s

( 1972) , 10 Osg. H. L . J . 450, at p . 481.
58

R. v . Appl eby, [ 1972] S. C. R. 303, at p . 317, ( 1971) , 3 C. C. C. ( 2d) 354, at p .

365 ( per Laski n J . ) ; Fl emi ng v . R. , supr a, f oot not e 24, at p . 86 ; R. v . Oakes, supr a,

f oot not e 2, at pp . 121 ( S. C. R. ) , 214 ( D. L . R. ) , whi ch added t he r equi r ement t hat " . . .
cr i mi nal pr osecut i ons must be car r i ed out i n accor dance wi t h l awf ul pr ocedur es and
f ai r ness" . The r ami f i cat i ons of t hi s l at t er r equi r ement ar e t ant al i zi ng, but ar e not expl or ed

her e . Per haps t hi s coul d l ead t o a f r esh l ook at i nst ances wher e def ences ar e l i mi t ed, or

or di nar y mens r ea i s r edef i ned : f or exampl e, R. v . Bezanson ( 1983) , 8 C. C. C. ( 3d) 493
( N. S . C . A. ) .

59
Duboi s v . R. , supr a, f oot not e 40, adds t he f ur t her f act or t hat i n pr ovi ng gui l t ,

t he Cr own cannot r el y on t he accused' s si l ence . Thi s i s di scussed, i nf r a, at pp . 23- 24 .
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i nar y basi s r ef er r ed t o, t her e can be no obj ect i on t o t he subsequent i mpo-
si t i on on t he accused of a l egal bur den t o pr ove hi s or her i nnocence .

I r ej ect such an appr oach and ar gue f or a second, mor e f l exi bl e
i nt er pr et at i on of sect i on 11 ( d) of t he Char t er . The vi ew I r ej ect i s wi l l f ul l y
bl i nd t o t he act ual wor ki ngs of a cr i mi nal t r i al . Appar ent pr oof of gui l t
can be r eached at a ver y ear l y st age i n a t r i al . Thi s, of cour se, i s i nevi t a-

bl e, i f onl y because t he Cr own pr esent s i t s case f i r st . Pr oof beyond a

r easonabl e doubt on an appar ent basi s, t hat i s, on a basi s open t o subse-

quent at t ack and dest r uct i on, coul d concei vabl y r esul t f r omt he evi dence
i n chi ef of t he f i r st Cr own wi t ness, bef or e t he pr ocess of cr oss- exami nat i on

had begun. To hol d t hat t he pr esumpt i on of i nnocence l ast s onl y unt i l

t hi s pr el i mi nar y st age of pr oof of gui l t i s r eached i s t o t ake si mpl y t oo

nar r ow and cyni cal a vi ew of t he pr esumpt i on . Gui l t or i nnocence of t he

accused i s onl y f i nal l y concl uded i n a cr i mi nal t r i al at t he cl ose of bot h
t he Cr own and def ence case . Unt i l t hat f i nal st age i s r eached, t he pr e-
sumpt i on of i nnocence st i l l has a r ol e t o pl ay . 60

Tr ue, once gui l t has been appar ent l y pr oven by t he Cr own on a

pr el i mi nar y basi s t he pr esumpt i on of i nnocence i s, f or t he moment , i n
l i mbo . As gui l t has been pr oven by t he appar ent exi st ence of al l of t he

el ement s of t he of f ence, i nnocence i s no l onger pr esumed, and t her e i s,
f or t he f i r st t i me, an onus ( evi dent i al ) on t he accused t o at t ack t hat
pr el i mi nar y Cr own case of gui l t , or r ai se by evi dence t he i ssue of a t r ue

def ence . Thi s onus on t he accused can be sat i sf i ed t hr ough cr oss exami -

nat i on of a Cr own wi t ness, or by di r ect def ence evi dence . ] Even Wool -

mi ngt on6l agr eed t hat an accused who wi shes t o at t ack a Cr own case of

appar ent l y pr oven gui l t must do so on t he basi s of mat er i al i n evi dence,
and t hi s r equi r ement i n no way cont r avenes t he pr esumpt i on of i nno-
cence as i t i s l ai d out i n sect i on 11 ( d) of t he Char t er . I f t her e was not
such an evi dent i al bur den on t he accused who i s f aced wi t h a pr el i mi -
nar y Cr own case of appar ent l y pr oven gui l t , t he unwor kabl e r esul t woul d

60 Ther e i s some obl i que suppor t f or t hi s pr oposi t i on i n t he pr e- Char t er deci si on of
Appl eby, supr a, f oot not e 58, whi ch i s admi t t edl y a deci si on t hat does not ot her wi se

suppor t t he ar gument I pr opose . Though, of cour se, Appl eby i s j ust hi st or y now af t er i t s
t r eat ment by Oakes, of i nt er est i s Laski n J . ' s st at ement , at pp. 317 ( S. C. R. ) , 365 ( C. C. C. ) :

The " r i ght " t o be pr esumed i nnocent . . . i s, i n popul ar t er ms, a way of expr ess-

i ng t he f act t hat t he Cr own has t he ul t i mat e bur den of est abl i shi ng gui l t ; i f t her e i s

any r easonabl e doubt at t he concl usi on of t he case on any el ement of t he of f ence

char ged, an accused per son must be acqui t t ed . ( Emphasi s added) .

Thi s i s al so r ef l ect ed i n Wool mi ngt on v . D. P. P. , supr a, f oot not e 24, at pp . 481- 482,

bei ng t he semi nal st at ement of t he pr esumpt i on by t he House of Lor ds . See t oo Duboi s

v . R. , supr a, f oot not e 40, at pp . 357 ( S . C. R. ) , 522 ( D. L . R. ) , wher e Lamer J . adopt s

t he f ol l owi ng st at ement f r om Rat ushny, op . ci t . , f oot not e 40, p. 359 :

However , even wher e ` a case t o meet ' has been pr esent ed, t he bur den of pr oof

r emai ns upon t he Cr own t o t he end . ( Emphasi s added) .
61 Supr a, f oot not e 24, at p . 482 . See t oo Manci ni v . D. P. P. , [ 1942] A. C. 1 ( H. L . ) ;

Sweet v . Par sl ey, [ 1970] A. C. 132, at p . 164 ( H. L . ) ( per Lor d Di pl ock) ; Pappaj ohn v .

R. , supr a, f oot not e 3 .
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be t hat t he Cr own woul d have t o at t empt t o negat e al l t heor et i cal l y con-

cei vabl e t r ue def ences or def ence at t acks on t he essent i al el ement s of t he

of f ence despi t e t he l ack of any evi dence at al l t endi ng t o suppor t such

at t ack or def ence . 62 Yet once t he accused i n such a si t uat i on sat i sf i es t he

evi dent i al bur den and r ai ses a r easonabl e doubt as t o t he exi st ence of

one of t he essent i al el ement s of t he of f ence, or as t o t he possi bl e exi s-

t ence of a t r ue def ence t hen, necessar i l y, t he Cr own case can no l onger

be sai d t o pr ove gui l t beyond a r easonabl e doubt . At t hi s st age i n t he

t r i al not hi ng shoul d pr event t he r evi t al i zat i on of t he pr esumpt i on of i nno-

cence, whi ch ar i ses phoeni x- l i ke t o once mor e r equi r e Cr own pr oof of

gui l t beyond a r easonabl e doubt .

I have agai n pur posel y i ncl uded t r ue def ences i n t hi s di scussi on on

an equal f oot i ng wi t h def ences t hat quest i on t he exi st ence of an essent i al

el ement of t he of f ence because t hi s vi ew of t he st r uct ur i ng of sect i on

11 ( d) of t he Char t er appl i es wi t h equal f or ce t o bot h t ypes of def ence .

Al t hough Oakes deal t onl y wi t h t he case of a l egal bur den on t he accused

t o di spr ove one of t he essent i al el ement s ( t he i nt ent i on t o t r af f i ck) of t he

cr i me char ged, t he pr i nci pl es i t espoused shoul d be equal l y appl i cabl e t o

t he ar ea of a l egal bur den on an accused t o pr ove a t r ue def ence . I n

r est at i ng t he pr esumpt i on of i nnocence i n Oakes, 63 Di ckson C. J . C . spoke

of t he necessi t y f or t he Cr own t o pr ove gui l t beyond a r easonabl e doubt .

An accused who can successf ul l y r el y on a t r ue def ence i s not gui l t y .

Ther e can never be, consi st ent wi t h t he pr esumpt i on of i nnocence, a f ul l

l egal bur den on an accused t o pr ove a t r ue def ence . Once a r easonabl e

doubt has been r ai sed on t hat i ssue i t i s, by def i ni t i on, i mpossi bl e f or

t he Cr own t o have pr oven gui l t beyond a r easonabl e doubt .

Sat i sf act i on by t he accused of an evi dent i al bur den can occur at

di f f er ent st ages i n a t r i al . I f t he accused r ai ses a r easonabl e doubt dur i ng

t he cr oss- exami nat i on of a Cr own wi t ness, i t may be t hat l at er Cr own

evi dence wi l l ser ve once agai n t o cl ose t he gap and pr ove gui l t . I f ,

however , t he accused succeeds i n r ai si ng t he r easonabl e doubt dur i ng

t he cour se of def ence evi dence, t he Cr own' s hopes f or a convi ct i on ar e

doomed unl ess cr oss- exami nat i on of t he def ence wi t nesses dest r oys t he

r easonabl e doubt r ai sed, or t he Cr own i s successf ul i n an appl i cat i on t o

i nt r oduce r ebut t al evi dence . But at l east t hi s anal ysi s shows t hat i t i s

never i n keepi ng wi t h t he pr esumpt i on of i nnocence t o pl ace a l egal

bur den on t he accused t o pr ove or di spr ove any f act . " The most t hat can

62
See Jef f r i es and St ephan, l oc. ci t . , f oot not e 28, at p . 1334 :

. . . pl aci ng t he . . . [ evi dent i al bur den] . . . on t he def endant i s an economi cal way

t o scr een out i ssues ext r aneous t o t he case at hand and t hus t o pr omot e ef f i ci ent

l i t i gat i on .
63

Supr a, f oot not e 2, at pp . 121 ( S . C . R. ) , 214 ( D. L . R. ) .

64 Ot her s suppor t t hi s concl usi on: B. M. Shel dr i ck, Shi f t i ng Bur dens and Requi r ed

I nf er ences ; The Const i t ut i onal i t y of Rever se Onus Cl auses ( 1986) , 44 U. T. F. L . Rev .

179, at p . 197, n . 73 ; see t oo t he wor ks ci t ed, supr a, f oot not e 26 .
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be r equi r ed of an accused i s sat i sf act i on of an evi dent i al bur den, f or

once a r easonabl e doubt has been r ai sed, t he pr esumpt i on of i nnocence

i s i n f ul l f or ce . I nnocence i s pr esumed and need not be pr oven!

B. Pr esumpt i ons of Evi dence

To t hi s poi nt I have been concer ned wi t h t he of f ence- def ence di chot -

omy, but t o compl et e t he gr oundwor k f or t he concl usi ons set f or t h i n t he

I nt r oduct i on, and f or t he comi ng r evi ew of t he case l aw, a wor d must

now be sai d about pr esumpt i ons of evi dence, whi ch hi ghl i ght anot her

aspect of t he st r uct ur e of sect i on 11( d) of t he Char t er . Though unst at ed

i n t he Char t er ' s guar ant ee of t he pr esumpt i on of i nnocence, I suggest

t hat t her e ar e t wo per t i nent r est r i ct i ons on t he met hod by whi ch t he

Cr own i s ent i t l ed t o pr ove al l t he essent i al el ement s of t he cr i me .

Fi r st , t hese must be pr oven onl y by evi dence or by t he i nf er ences

whi ch f l ow beyond r easonabl e doubt f r om ot her f act s pr oven by evi -

dence . I n ot her wor ds a st at ut or y pr ovi si on or common l aw r ul e whi ch

per mi t s or r equi r es t he t r i er of f act t o concl ude t he exi st ence of one of

t he essent i al el ement s of t he of f ence despi t e t he l ack of compel l i ng evi -

dence or i nf er ence f r om evi dence on t he poi nt , cont r avenes t he pr e-

sumpt i on of i nnocence . The r est at ement i n ®akes65 of t he pr esumpt i on

of i nnocence i s t hat t he Cr own must pr ove gui l t beyond a r easonabl e

doubt , and ®akes has af f i r med t hat t he Cr own cannot cl ai m t o have

achi eved t hat r esul t i f a l i nk i n t he chai n of pr oof i s pr ovi ded not by

evi dence or nor mal i nf er ences t her ef r om, but by a mer e st at ut or y decr ee . 66

Al t hough ®akes was concer ned wi t h a " r ever se onus" cl ause, 67 whi ch

bal dl y pl aced a l egal bur den on t he accused t o di spr ove one of t he essen-

t i al el ement s of t he cr i me ( t he i nt ent i on t o t r af f i ck) once anot her essen-

t i al el ement ( possessi on) had been pr oven by t he Cr own, Di ckson C. J . C.

chose t o anal yse t he st at ut or y pr ovi si on i n quest i on as i f i t was expr essl y

f r amed as a mandat or y, r ebut t abl e pr esumpt i on of evi dence . Such a pr o-

cess i s a val i d one and hi ghl i ght s t he i mpor t ance her e of what I have

t er med pr esumpt i ons of evi dence ( t o di st i ngui sh t hemf r oma " pr esump-

t i on" such as t he pr esumpt i on of i nnocence) whi ch ®akes and ot her

deci si ons 68 have shown ar e cent r al t o a consi der at i on of sect i on 11 ( d) of

65
Supr a, f oot not e 2, at pp . 121 ( S . C. R. ) , 214 ( D. L . R. ) .

66
Oakes goes on, of cour se, t o hol d t hat such a br each of t he pr esumpt i on of

i nnocence may be j ust i f i ed i n some ci r cumst ances under sect i on 1 of t he Char t er .

67 Nar cot i c Cont r ol Act , R. S. C. 1970, c- N- 1, s . 8 .
68

Re Boyl e and t he Queen, supr a, f oot not e 42, deal s wi t h mandat or y pr esumpt i ons

cast i ng an evi dent i al bur den ( onl y) on t he accused. R . v . Van Den El zen ( 1983) , 10

C. C. C. ( 3d) 532 ( B. C. C . A. ) , and R. v . Wyat t ( 1987) , Lawyer s Weekl y, vol . 6, #4, p .

10, r each di f f er ent concl usi ons r egar di ng per mi ssi ve pr esumpt i ons const r uct ed by st at -

ut e . R. v . Russel l ( 1983) , 4 C. C. C. ( 3d) 460 ( N. S . App . Di v . ) deal s wi t h t he common

l aw per mi ssi ve pr esumpt i on known as t he doct r i ne of r ecent possessi on ( as t o whi ch see

R. Beaudr y, The Doct r i ne of Recent Possessi on : A Bl ack Box " Pr esumpt i on" ( 1987) , 29

Cr i m. L . Q. , 453, whi ch r eached t he wr i t er whi l e t hi s ar t i cl e was i n pr ess) . R. v . Somer s
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t he Char t er . Al t hough t her e ar e some cr i t i ci sms whi ch coul d be made of

Di ckson C. J . C. ' s out l i ne of t he wor ki ngs of t hese pr esumpt i ons, 69 I wi l l

adopt hi s t er mi nol ogy and not r est at e hi s di scussi on as t o t hei r oper a-

t i on, whi ch i s or t hodox . °

The poi nt about pr esumpt i ons of evi dence i s t hat t hey pr ovi de shor t -

cut s f or t he Cr own, al l owi ng ( i n t he case of a per mi ssi ve pr esumpt i on)

or r equi r i ng ( i n t he case of a mandat or y pr esumpt i on) , t he t r i er of f act t o

f i nd t he exi st ence of a f act maki ng up an essent i al el ement of t he of f ence,

i n di sdai nf ul di sr egar d of t he l ack of pr oof of such f act by evi dence or

compel l i ng i nf er ence f r om ot her f act s pr oven by evi dence . Usual l y t hey

oper at e so as t o enabl e or r equi r e pr oof of t he essent i al el ement of mens

r ea, whi ch mi ght not ot her wi se have been so easy f or t he Cr own t o

pr ove . Though t he oper at i on of pr esumpt i ons may be cl ear , t hei r pot en-

t i al f or i nf r i ngement on t he pr esumpt i on of i nnocence may not be so

obvi ous . But scr ut i ny wi l l expose t he pr obl em. Sect i on 11( d) of t he

Char t er r equi r es t hat t he accused be pr onounced i nnocent unt i l pr oven

gui l t y, and i t i s onl y t he most cyni cal i nt er pr et at i on of t he pr esumpt i on

of i nnocence t hat woul d al l ow f or a concl usi on of pr oof of gui l t mer el y

because a pr esumpt i on oper at es t o di ct at e or per mi t such a f i ndi ng of

gui l t i n t he f ace of ot her wi se i nsuf f i ci ent evi dence on t he i ssue .

Ther e may be, however , an occasi on wher e a pr esumpt i on i s so

st r uct ur ed t hat t he pr esumed f act coul d be i nf er r ed i n any event beyond

a r easonabl e doubt f r om t he pr oved exi st ence of t he basi c f act . Though

cer t ai nl y her e t her e i s l ess gr ound f or compl ai nt based on a br each of t he

pr esumpt i on of i nnocence, cr i t i ci sm has st i l l been l aunched because no

pr e- or dai ned pr esumpt i on can ant i ci pat e t he myr i ad of f ut ur e f act si t ua-

( 1984) , 16 C. C. C. 357 ( 3d) ( Man . Q. B . ) appl i es t hi s j ur i spr udence t o t he " pr act i cal "

evi dent i al onus on an accused t hat ar i ses dur i ng any cr i mi nal t r i al when t he Cr own' s

evi dence i s suf f i ci ent l y st r ong t o war r ant a convi ct i on unl ess t he accused does somet hi ng

t o whi t t l e down t he st r engt h of t he Cr own case . The r easoni ng i n t hi s case i s conf used.
69

supr a, f oot not e 2, at pp . 116 ( S. C. R. ) , 210 ( D. L . R. ) , Di ckson C. J . C. poses

t hr ee ways i n whi ch a pr esumpt i on may be r ebut t ed . One must st r ai n mi ght i l y t o di s-

cover any di f f er ence bet ween t he f i r st t wo :

1 . The accused may be r equi r ed mer el y t o r ai se a r easonabl e doubt as t o t he exi s-

t ence of t he pr esumed f act .

2 . The accused may have an evi dent i ar y bur den t o adduce suf f i ci ent evi dence t o

br i ng i nt o quest i on t he t r ut h of t he pr esumed f act .

Al so, hi s def i ni t i on of pr esumpt i ons of l aw and pr esumpt i ons of f act coul d have been

si mpl i f i ed by si mpl y poi nt i ng out t hat pr esumpt i ons of l aw ar e mandat or y pr esumpt i ons

( whi ch he had al r eady def i ned) and pr esumpt i ons of f act ar e per mi ssi ve .

" See t oo t he di scussi on by Mar t i n J . A. i n Re Boyl e, supr a, f oot not e 42 ; B. Zi f f ,

The Pr esumpt i on of I nnocence and " Evi dence t o t he Cont r ar y" : AComment ar y on Re

Boyl e and t he Queen ( 1984) , 22 U. W. Ont . L. Rev. 129, whi ch al so cont ai ns a cat ego

r i zat i on of numer ous speci f i c st at ut or y pr esumpt i ons ; Shel dr i ck, l oc . ci t . , f oot not e 64 ;

Fi nl ay, l oc . ci t . , f oot not e 21 ; Beaudr y, l oc . ci t . , f oot not e 68 .
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t i on i n whi ch i t may be cal l ed t o oper at e . " Despi t e a l ogi cal connect i on

beyond r easonabl e doubt bet ween t he pr esumed and basi c f act s, t he onl y

possi bl e r ai son d' êt r e of even such a pr esumpt i on i s t o br i ng about a

convi ct i on when one mi ght not ot her wi se have been f or t hcomi ng due t o

t he l ack of evi dence i n a par t i cul ar case . Ther e have t hus been cal l s f or

t he abol i t i on of al l pr esumpt i ons of evi dence . 72 Our subsequent r evi ew

of t he Amer i can aut hor i t i es" wi l l i l l ust r at e how t hey have, al ongsi de

t hei r caval i er . t r eat ment of t he pr esumpt i on of i nnocence i n t he r eal m of

t r ue def ences, nonet hel ess been pr epar ed t o exami ne cr i t i cal l y and cur -

t ai l t he scope of oper at i on of pr esumpt i ons of evi dence . For when wi t hi n

t he conf i nes of t he obl i gat i on on t he pr osecut i on t o pr ove al l t he el e-

ment s of t he of f ence, whi ch i s t he home gr ound of t hese pr esumpt i ons

of evi dence, Amer i can j ur i spr udence j eal ousl y guar ds t he const i t ut i on-

al l y guar ant eed pr esumpt i on of i nnocence, and pr ovi des some usef ul

l essons f or i nt er pr et at i on of sect i on 11 ( d) of our Char t er .

The second r est r i ct i on on t he met hod by whi ch t he Cr own i s ent i -

t l ed t o pr ove t he essent i al el ement s of t he cr i me, i s t hat t her e can be i n

t hi s pr ocess no r el i ance by t he Cr own on t he f act of t he accused' s l ack

of r esponse t o t he Cr own evi dence bef or e such evi dence has r eached t he

st age of what I have r ef er r ed t o" as appar ent pr oof of gui l t beyond

r easonabl e doubt . I have al r eady75 t r i ed t o make i t cl ear t hat once t he

Cr own has pr oven gui l t on such an appar ent basi s, t he accused i s doomed

unl ess he or she sat i sf i es an evi dent i al bur den on a mat t er of def ence,

but her e I am speaki ng of t he accused' s f ai l ur e t o r espond bef or e t he

Cr own has r eached t he st age of appar ent pr oof of gui l t . For i f t he Cr own

can use t he accused' s l ack of r esponse i t sel f as one of t he bui l di ng

bl ocks i n const r uct i ng a case t o meet , t her e wi l l be obvi ousl y a gr eat

pr essur e pl aced upon t he accused t o become i nvol ved i n pr ovi ng, or at

l east r ai si ng t he i ssue of hi s or her i nnocence wel l bef or e gui l t has been

pr oven . Such pr essur e upon t he accused woul d cont r avene t he pr esump-

t i on of i nnocence because, once agai n, sect i on 11 ( d) of t he Char t er pr e-

sumes i nnocence r i ght up unt i l gui l t has been pr oven, even i f onl y appar -

ent l y pr oven . Unt i l t hat st age i s r eached, no cal l of any sor t can be made

upon t he accused t o pr ove, or even r ai se t he i ssue of i nnocence, because

" Shel dr i ck, l oc . ci t . , f oot not e 64, at p. 196:

I n one si t uat i on, t he basi c f act mi ght pr ove t he exi st ence of t he pr esumed f act

beyond a r easonabl e doubt ; i n a sl i ght l y di f f er ent si t uat i on, however , t hi s mi ght not

be t r ue . Si nce no t wo cases ar e pr eci sel y t he same, t he t ask of assessi ng t he i nf er -

ent i al val ue of evi dence i s bet t er l ef t t o t he t r i er of f act .
72

73

74

75

Fi nl ay, l oc . ci t . , f oot not e 21, at p. 136 .

Par t i cul ar l y Fr anci s v . Fr ankl i n, 85 L. Ed . ( 2d) 344 ( 1985) .

Supr a, at p . 18 .

Supr a, at p. 19 .
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t hat i s pr esumed . Thi s i s t he message f r omDuboi s v . R. ' ° when Lamer
J . st at ed :

Sect i on 11 ( d) i mposes upon t he Cr own t he bur den of pr ovi ng t he accused' s gui l t

beyond a r easonabl e doubt as wel l as t hat of maki ng out t he case agai nst t he
accused bef or e he or she need r espond . . .

Thi s second r est r i ct i on on t he mode of pr oof avai l abl e t o t he Cr own
once agai n f ocuses t he spot l i ght on pr esumpt i ons of evi dence i n our
l ook at t he pr esumpt i on of i nnocence . The pr esumpt i ons of t he sor t t hat
concer n us her e ar e i nevi t abl y r ebut t abl e, as expl ai ned by Oakes, " whet her
by t he accused sat i sf yi ng a l egal or mer el y an evi dent i al bur den as t o t he
non- exi st ence of t he pr esumed f act . Yet t he mer e f act t hat t he accused i s
al l owed an oppor t uni t y t o r ebut a pr esumpt i on does not avoi d t he i nevi -
t abl e conf l i ct bet ween pr esumpt i ons of t hi s sor t and t he pr esumpt i on of
i nnocence . The pr obl em i s, r at her , hi ghl i ght ed . I have al r eady ar gued
t hat i n any event pr esumpt i ons br each sect i on 11 ( d) of t he Char t er because
t hey al l ow t he Cr own t o ci r cumvent t he r equi r ement of pr oof of gui l t by
evi dence or i nf er ences f l owi ng f r om evi dence . The f act t hat t hey can be
r ebut t ed si mpl y al t er s t he f ocus ont o t he pr obl em t hat t he accused i s
bei ng pr essur ed t o r espond t o a Cr own case t hat has not yet r eached t he
st age of pr oof of gui l t . Thi s, accor di ng t o Duboi s, i s not per mi t t ed . As
sect i on 11( d) of t he Char t er pr esumes i nnocence unt i l gui l t has been
pr oven, t her e can be no val i d cal l upon t he accused t o pr ove or even
r ai se t he i ssue of i nnocence mer el y because t he basi c f act of a pr esump-

t i on has been pr oven, f or t hat i s not even appar ent pr oof of gui l t .

Wi t h t hese basi c mat t er s cl ar i f i ed, t he st age i s set f or a l ook at
some of t he l eadi ng deci si ons i n t he speci f i c ar eas of concer n r ef er r ed t o
i n t he I nt r oduct i on . Fi r st a l ook at t he Uni t ed St at es j ur i spr udence .

I V. The Uni t ed St at es Posi t i on

I n Oakes our Supr eme Cour t , f aced wi t h t he necessi t y of i nt er pr et i ng
sect i on 11 ( d) of t he Char t er , r ej ect ed t he Canadi an appr oach under t he
Bi l l of Ri ght s, and adopt ed much of t he Uni t ed St at es j ur i spr udence on
t he pr esumpt i on of i nnocence . As f ut ur e Canadi an deci si ons come t o be
deci ded, t her e i s l i t t l e doubt t hat f ur t her r ef er ence wi l l be made t o t he
Amer i can j udgment s i n t hi s ar ea and so t her e need be l i t t l e apol ogy f or a
br i ef over vi ew at t hi s poi nt .

The Uni t ed St at es Const i t ut i on, unl i ke t he Char t er of Ri ght s and
Fr eedoms, does not expl i ci t l y r ef er t o t he pr esumpt i on of i nnocence, yet
t he concept has been i mpl i ed as par t of t he Due Pr ocess guar ant ee of t he

" Supr a, f oot not e 40, at pp . 357 ( S . C. R. ) , 521- 522 ( D . L . R. ) . ( Emphasi s added) .
Lamer J . r el i ed heavi l y on t he vi ews of Pr of essor Rat ushny, op . ci t . , f oot not e 40. See
t oo Shel dr i ck, l oc . ci t . , f oot not e 64, at pp. 199- 201 .

77 Supr a, f oot not e 2, at pp . 116 ( S . C. R. ) , 210 ( D. L. R. ) . I r r ebut t abl e pr esumpt i ons
ar e, of cour se, r eal l y j ust convol ut ed ways of st at i ng an undeni abl e pr oposi t i on of l aw.
I f such wer e t o st at e cat egor i cal l y t hat an essent i al el ement was pr oven, wi t h no r oom
f or cont r adi ct i on by t he accused, t her e woul d be no di f f i cul t y i n seei ng t he i nf r i ngement
of t he pr esumpt i on of i nnocence, qf . Cr i mi nal Code, supr a, f oot not e 46, s . 180( 2) .
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f i f t h and f our t eent h amendment s t o t he Const i t ut i on . 78 The basi c pr em-

i se, as expr essed i n Re Wi nshi p' 79 i s t hat t he accused can onl y be con-

vi ct ed on pr oof by t he st at e of ever y f act necessar y t o const i t ut e t he

cr i me wi t h whi ch he or she i s char ged . Thi s f or mul at i on of t he Due

pr ocess guar ant ee di f f er s f r om t he cur r ent Canadi an r est at ement of t he

pr esumpt i on of i nnocence . The Wi nshi p f or mul at i on, f ocusi ng on pr oof

of t he mat t er s I have i t al i ci zed, r ai ses t he spect r e of t he of f ence- def ence

di chot omy and al l t he pr obl ems t hat i t ent ai l s . I n ot her wor ds, t o sat i sf y

Wi nshi p t he pr osecut i on need not di spr ove t r ue def ences . I hope t o have

shown t hat t he Canadi an f or mul at i on of t he pr esumpt i on of i nnocence,

whi ch r equi r es Cr own pr oof of gui l t as opposed mer el y t o pr oof of t he

essent i al el ement s of t he cr i me, necessi t at es negat i on by t he Cr own of a

t r ue def ence once t he accused has sat i sf i ed an evi dent i al bur den on t hat

i ssue . Thi s di f f er ence i n t he Amer i can and Canadi an appr oach t o t he

pr esumpt i on of i nnocence i s cr uci al and must be kept i n mi nd when t he

Uni t ed St at es aut hor i t i es ar e r evi ewed . Cr uci al t oo i s t he l ack i n t he

Uni t ed St at es Const i t ut i on of any " escape val ve" si mi l ar t o sect i on 1 of

t he Char t er . Despi t e t hese di f f er ences, however , t her e ar e l essons t o be

l ear ned f r om t he Uni t ed St at es t r eat ment of t he pr esumpt i on of i nno-

cence . I nvest i gat i on can be conveni ent l y spl i t bet ween, f i r st , t he t r eat -

ment of pr esumpt i ons of evi dence, whi ch i l l ust r at es how cl osel y t he

Amer i can cour t s have saf eguar ded t he r i ght of an accused per son t o

have t he pr osecut i on pr ove by evi dence, as opposed t o decr ee, al l t he

el ement s of a cr i me and, second, t he t r eat ment of t r ue def ences, whi ch

i l l ust r at es how a mi sgui ded r el i ance on t he di st i nct i on bet ween t he t wo

t ypes of def ences needl essl y r ai ses t he i nt r act abl e pr obl ems of t he of f ence-

def ence di chot omy .

A. The Uni t ed St at es . Tr eat ment of Pr esumpt i ons of Evi dence

The Uni t ed St at es aut hor i t i es dr aw a cr uci al di st i nct i on bet ween

mandat or y and per mi ssi ve pr esumpt i ons . " The Uni t ed St at es Supr eme

Cour t i n Count y Cour t of Ul st er Count y v . Al l en
81 deci ded t hat i n or der f or

t he St at e t o r el y on a mandat or y pr esumpt i on as pr oof of one of t he essent i al

el ement s of t he cr i me, t he connect i on bet ween t he pr oven basi c f act and

t he pr esumed f act must be one beyond r easonabl e doubt . Al t hough t hi s

mi ght seem t he ext r eme l i mi t of possi bl e r est r i ct i ons on mandat or y pr e-

sumpt i ons, as a pr esumpt i on val i d under t hi s t est woul d seemt o r equi r e

onl y t hat whi ch common sense r easoni ng woul d concl ude i n any event ,

t he Uni t ed St at es aut hor i t i es have gone even f ur t her . I n Fr anci s v .

Oakes, i bi d . , at pp . 129 ( S . C. R. ) , 220 ( D. L. R. ) .
79

25 L. Ed . ( 2d) 368 ( 1970) .

$° I n gener al , see: C. Col l i er , The I mpr oper Use of Pr esumpt i ons i n Recent Cr i mi -

nal LawAdj udi cat i on ( 1985- 86) . 38 St an . L. Rev . 423 ; C. R. I Vesson, Reasonabl e Doubt

and Per mi ssi ve I nf er ences : The Val ue of Compl exi t y ( 1978- 79) , 92 I l ar v . L. Rev . 1187 .

81 60 L. Ed . ( 2d) 777 . at p . 798 ( 1979) .
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Fr ankl i n, 82 deci ded bef or e Oakes yet not ment i oned i n t he j udgment of
Di ckson C. J . C. , t he Uni t ed St at es Supr eme Cour t hel d t hat i n gener al

al l mandat or y pr esumpt i ons vi ol at e Due Pr ocess, r egar dl ess of t he st r engt h

of t he l ogi cal connect i on bet ween t he basi c and pr esumed f act s . Fr anci s
concer ned a mandat or y pr esumpt i on r ebut t abl e by t he accused sat i sf yi ng
a l egal bur den and pr ovi ng t he non- exi st ence of t he pr esumed f act . 83

The deci si on t o st r i ke down such a pr esumpt i on was based on t he abhor -

r ence of any suggest i on t hat t he accused coul d be cal l ed upon t o di spr ove
any essent i al el ement of t he cr i me . The onl y door l ef t open i n Fr anci s
was t hat per haps a mandat or y pr esumpt i on whi ch cast onl y an evi dent i al
bur den, as opposed t o a l egal bur den, ont o t he accused mi ght sur vi ve a

Due Pr ocess enqui r y . 84 Pr esumabl y even i f such wer e t he case t her e

woul d, accor di ng t o Ul st er Count y, st i l l need t o be a connect i on beyond

r easonabl e doubt bet ween t he basi c and pr esumed f act s .

Af t er Ul st er Count y, i n Uni t ed St at es l aw i t i s onl y i n t he r eal m of

per mi ssi ve pr esumpt i ons t hat a " r at i onal connect i on" bet ween t he basi c

and pr esumed f act s pr ovi des t he t est f or const i t ut i onal val i di t y . Yet Oakes

gl ossed over t he di st i nct i on dr awn i n Amer i ca bet ween mandat or y and

per mi ssi ve pr esumpt i ons and sei zed upon t he r at i onal connect i on t est as

t he key t o uphol di ng mandat or y pr esumpt i ons under t he Char t er t hr ough

j ust i f i cat i on under sect i on l . Thi s mi ght have been accept abl e i f i t was

done because of a t aci t acknowl edgment t hat bot h mandat or y and per -

mi ssi ve pr esumpt i ons ar e t o be t r eat ed as havi ng t he same ef f ect upon

t he pr esumpt i on of i nnocence . I ndeed, i t has been cl ai med t hat despi t e

t hei r di f f er ence i n t heor y, i n pr act i ce a j ur y wi l l ut i l i ze a per mi ssi ve

pr esumpt i on as i f i t wer e mandat or y . 85 So, t oo, I have al r eady ar gued"

t hat even a per mi ssi ve pr esumpt i on can i mpi nge upon t he pr esumpt i on

of i nnocence . But t her e i s no r eason t o t hi nk t hat Oakes was i nt endi ng
t o t r eat mandat or y and per mi ssi ve pr esumpt i ons si mi l ar l y . Cer t ai nl y t he
wei ght of Canadi an aut hor i t y has been t o t he ef f ect t hat per mi ssi ve pr e-
sumpt i ons do not of f end t he pr esumpt i on of i nnocence, and do not r equi r e
j ust i f i cat i on under Sect i on 1 of t he Char t er . 87 I t i s my vi ew t hat gi ven
t he nat ur e of t he st eps out l i ned i n Oakes f or j ust i f i cat i on under sect i on 1

82
85 L. Ed . ( 2d) 344 ( 1985) .

13
Thi s i s how t he cour t ( i bi d. , at p . 350) i nt er pr et ed t he di r ect i on by t he t r i al j udge

t hat :

. . . t he act s of a per son of sound mi nd and di scr et i on ar e pr esumed t o be t he
pr oduct of a per son' s wi l l , but t he pr esumpt i on may be r ebut t ed .

$` ' I bi d. , at p . 353, n . 3 . Uni t ed St at es l aw di st i ngui shes bet ween di f f er ent sor t s of
evi dent i al bur dens and, on t he aut hor i t y of Ul st er Count y, supr a, f oot not e 81, at p . 792,

n . 16, such a di st i nct i on may event ual l y make a di f f er ence t o t he deci si on on t hi s poi nt .

Ther e appear s t o be no di f f er i ng degr ees of evi dent i al bur dens r ecogni zed i n Canada: R.

v . Pr oudl ock, [ 1979] 1 S . C . R. 525, ( 1978) , 91 D. L . R. ( 3d) 449.
85

Col l i er , l oc . ci t . , f oot not e 80 .

86 Supr a, at pp . 22- 24 .

87 Supr a, f oot not e 68 .
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of t he Char t er of a br each of t he pr esumpt i on of i nnocence, t he " r at i o-

nal connect i on" t est wi l l event ual l y end up as t he cent r al f ocus i n t hi s

pr ocess of j ust i f i cat i on . 88 Thus, f ol l owi ng Oakes, we ar e appl yi ng t o

mandat or y pr esumpt i ons, whi ch ar e gener al l y f or bi dden by Amer i can

l aw, t he r at i onal connect i on t est f or val i di t y whi ch t he Amer i cans have

r eser ved f or per mi ssi ve pr esumpt i ons, t he l at t er bei ng, t o dat e, subj ect

t o l i t t l e Char t er scr ut i ny at al l by Canadi an cour t s!

Uni t ed St at es const i t ut i onal l i t i gat i on has subj ect ed per mi ssi ve pr e-

sumpt i ons t o cl ose scr ut i ny . The Supr eme Cour t has not gone t o t he

ext ent of hol di ng t hat such pr esumpt i ons al ways of f end t he pr esumpt i on

of i nnocence as subsumed i n t he Due Pr ocess guar ant ee . That t he t est

chosen f or val i di t y shoul d be a r at i onal connect i on ( onl y) bet ween t he

basi c and pr esumed f act i s i n i t sel f a l i t t l e sur pr i si ng because i t envi si ons

" pr oof " of an essent i al el ement of t he cr i me ( t he pr esumed f act ) even

t hough or di nar y r easoni ng woul d not l ead t o t he concl usi on of t he exi s-

t ence of t hat essent i al el ement beyond r easonabl e doubt . Thi s pr obl em,

whi ch I f i nd i nsur mount abl e, has at l east been f aced by t he Uni t ed St at es

Supr eme Cour t . I t s accept ance of t he r at i onal connect i on t est f or per mi s-

si ve pr esumpt i ons i s based on an i nt er pr et at i on of t hese pr esumpt i ons

whi ch f or ms t he basi s f or t hei r di f f er ent t r eat ment f r om t hat af f or ded t o

mandat or y pr esumpt i ons . Per mi ssi ve pr esumpt i ons ar e si mpl y an accept -

abl e, as opposed t o an enf or ced, l i ne of r easoni ng whi ch i s mer el y poi nt ed

out t o t he j ur y . Each i t em of evi dence need not be pr oven beyond r ea-

sonabl e doubt bef or e i t can be accept ed and r el i ed upon al ong wi t h ot her

evi dence i n r eachi ng t he concl usi on t hat an el ement of t he of f ence has

been pr oven beyond r easonabl e doubt . 89

Ther e i s no mor e r eason t o r equi r e a per mi ssi ve st at ut or y pr esumpt i on t o meet a

r easonabl e- doubt st andar d bef or e i t may be per mi t t ed t o pl ay any par t i n a t r i al

t han t her e i s t o r equi r e t hat degr ee of pr obat i ve f or ce f or ot her r el evant evi dence

bef or e i t may be admi t t ed . 9o

A per mi ssi ve pr esumpt i on, t hen, i s t o be t r eat ed as j ust anot her

i t em of evi dence and t he f ocus i n an enqui r y as t o const i t ut i onal val i d-

i t y, once t he r at i onal connect i on hur dl e has been sur mount ed, i s si mpl y

t o ensur e t hat no ar t i f i ci al wei ght has been gi ven t o t he pr esumpt i on,

and t hat t he pr esumpt i on has not been t r eat ed as " t he sol e and suf f i ci ent

basi s f or a f i ndi ng of gui l t " . 91 Such an i nvest i gat i on wi l l i nvol ve a r evi ew

as Oakes, supr a, f oot not e 2, at pp . 138- 139 ( S . C. R. ) , 227 ( D. L . R. ) out l i nes t he

st eps . The f i r st st ep, t hat of a suf f i ci ent l y i mpor t ant obj ect i ve of t he l aw i n quest i on t o

war r ant an over r i de of sect i on 11( d) wi l l , I woul d t hi nk, al most al ways be f ound. That

l eads r i ght i nt o t he next st ep, t he r at i onal connect i on t est .

89
Cf . R. v . Bouvi er ( 1984) , 11 C. C. C . ( 3d) 257, at p . 275 ( Ont . C. A. ) ; af f ' d,

[ 198512 S. C. R. 485, ( 1985) , 22 C. C. C. ( 3d) 576 .

90 Ul st er Count y, supr a, f oot not e 81, at p . 798.
91

I bi d.
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of t he whol e of t he evi dence i n a par t i cul ar case,
92 whi ch need not be

under t aken i n an at t ack on t he val i di t y of a mandat or y pr esumpt i on, f or

t he l at t er i nher ent l y car r i es t he pot ent i al of a det er mi nat i on of gui l t i r r e-

spect i ve of t he nat ur e of al l t he ot her evi dence . Al t hough t her e ar e pr ob-

l ems wi t h such an appr oach, as poi nt ed out by t he di ssent i n Ul st er

Count y, t he maj or i t y appr oach exhi bi t s a concer ned l ook at t he pr obl ems

pr esent ed by pr esumpt i ons t hat may be i nst r uct i ve f or Char t er i nt er pr et a-

t i on . The Uni t ed St at es cases show cl ear l y t hat once wi t hi n t he r eal m of

pr oof of an essent i al el ement of t he of f ence, t he pr esumpt i on of i nno-

cence wi l l not be l i ght l y i nf r i nged .

B. The Uni t ed St at es Di st i nct i on Bet ween Def ences - The Of f ence-

Def ence Di chot omy

Though t he Uni t ed St at es aut hor i t i es on pr esumpt i ons of evi dence

may pr ovi de a model f or a mor e consi st ent t r eat ment of t he r equi r ement

t hat t he Cr own pr ove by evi dence al l of t he essent i al el ement s of t he

of f ence, t he mai n l esson f or us t o l ear n f r om t he nar r ow Wi nshi p93 f or -

mul at i on of t he pr esumpt i on of i nnocence i s how not t o pr oceed . As

Wi nshi p r equi r es onl y pr oof by t he St at e of t he essent i al el ement s of t he

cr i me, i t i s axi omat i c t hat t he bur den of pr ovi ng t r ue def ences can val i dl y

be i mposed on t he accused . Ther e i s no pr obl em, of cour se, unl ess a

l egal bur den i s act ual l y pl aced on t he accused t o pr ove a t r ue def ence,

and t her e ar e numer ous exampl es i n Uni t ed St at es l aw of t r ue def ences

t hat do not r equi r e pr oof by t he accused and, consi st ent wi t h my appr oach

t o t he pr esumpt i on of i nnocence, i mpose onl y an evi dent i al bur den on

t he accused t o r ai se t he i ssue of a t r ue def ence . 94 Concur r ent l y, how-

ever , t her e exi st many exampl es wher e st at e l egi sl at ur es or j udi ci al pr o-

nouncement s have r equi r ed t he accused t o pr ove f ul l y t he exi st ence of

such a def ence, and i t i s her e t hat t he i ssue of t he pr esumpt i on of i nno-

cence i s r ai sed .

Take f or exampl e Lel and v . Or egon . 95 Ther e t he Supr eme Cour t

uphel d an Or egon st at ut e whi ch r equi r ed an accused t o pr ove i nsani t y

92 That t hi s i s so becomes cl ear f r omt he at t empt ed r econci l i at i on by t he maj or i t y i n

Ul st er Count y, i bi d. , at p . 793, n . 16, of Uni t ed St at es v . Gai ney, 13 L. Ed . ( 2d) 658

( 1965) , and Uni t ed St at es v . Romano, 15 L. Ed . ( 2d) 210 ( 1965) .
93

Supr a, f oot not e 83 .
94 Mul l aney v . Wi l bur , supr a, f oot not e 42, di scussed i nf r a, i s i nst r uct i ve . Sel f -

def ence i s a cl assi c t r ue def ence . Yet t he Supr eme Cour t i n Mul l aney made i t cl ear t hat

t her e was ( i n Mai ne at l east ) an evi dent i al onus onl y on an accused t o r ai se t hi s i ssue ( at

p . 521, n. 30) . See t oo Hanker son v . Nor t h Car ol i na, 53 L. Ed . ( 2d) 306 ( 1977) . The

Supr eme Cour t has r ecent l y uphel d t he val i di t y of a st at ut or i l y i mposed l egal bur den on

an accused t o pr ove sel f - def ence, because i t i s a t r ue def ence: Mar t i n v . Ohi o, supr a,

f oot not e 5 .
95 343 U. S . 790 ( 1952) : l at er af f ' d i n Ri ver a v . Del awar e, 50 L. Ed . ( 2d) 160

( 1976) .
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beyond a r easonabl e doubt ! 96 Thi s sur pr i si ng pr ovi si on was const i t ut i on-

al l y accept abl e because i nsani t y was char act er i zed as a t r ue def ence, 97

t her eby f al l i ng out si de t he Due Pr ocess guar ant ee . Si mi l ar concl usi ons

have been r eached f or ot her t r ue def ences, al ways on t he basi s t hat as

such def ences seek t o excuse or j ust i f y t he admi t t ed el ement s of an

of f ence, t hey st and unpr ot ect ed by t he Wi nshi p f or mul at i on of Due

Pr ocess. Put such an appr oach i s so dogmat i c and st er i l e t hat i t has

i nevi t abl y been subj ect t o cr i t i ci sm. Gi ven t he el usi ve nat ur e of t he di s-

t i nct i on bet ween t he t wo f or ms of def ence and t he l ack of any cor r el a-

t i on bet ween t hi s di st i nct i on and any r el evant mor al or ot her l egal di s-

t i nct i on, di scer ni ng Uni t ed St at es obser ver s have come t o depr ecat e as

t he l i t mus t est f or const i t ut i onal val i di t y t he si mpl e cr i t er i on of whet her

t he l egi sl at i ve dr af t sman or j udi ci al cr eat or of a def ence has f r amed i t as

" t r ue" or si mpl y st r uct ur ed i t s negat i on as one of t he el ement s of t he

of f ence .

The i ssue came t o t he f or e when Mul l aney v . Wi l bur 99 r eached t he

Supr eme Cour t i n 1975 . The case i nvol ved a Mai ne st at ut e whi ch def i ned

mur der as a ki l l i ng " wi t h mal i ce af or et hought " . The st at ut e concur

r ent l y r equi r ed t he accused t o pr ove t hat he or she act ed " i n t he heat of ,

passi on, on sudden pr ovocat i on" i n or der t o have t he mur der char ge

r educed t o a convi ct i on f or mansl aught er . The Supr eme Cour t hel d t hat

t hi s bur den of pr oof on t he accused was unconst i t ut i onal . One vi ew of

t hese l egi sl at i ve pr ovi si ons, adopt ed
l oo i n l at er deci si ons i n or der t o ci r -

cumvent t he r ami f i cat i ons of Mul l aney, i s si mpl y t hat t he def ence whi ch

t he accused was f or ced t o pr ove was not a t r ue def ence at al l , but r at her

went t o quest i on mal i ce, one of t he essent i al el ement s of t he cr i me. On

96 I n R. v . Shel l ey, [ 1981] 2 S. C. R. 196, at p . 200, ( 1981) , 59 C. C. C. ( 2d) 292
( S . C. C. ) , at p . 295, Laski n C. J . C. ci t i ng no aut hor i t y, st at ed t hat i t woul d be " cl ear l y
i ncompat i bl e" wi t h t he Bi l l of Ri ght s guar ant ee of t he pr esumpt i on of i nnocence f or a

st at ut e t o pl ace such a bur den on t he accused, whi l e agr eei ng t hat i n many ci r cumst ances
i t was per mi ssi bl e t o pl ace a bur den on t he accused t o pr ove a f act on t he bal ance of

pr obabi l i t i es . R. v . Godf r ey ( 1_984) , 11 C. C. C. 233 ( 3d) ( Man . C. A. ) uphol ds t he bur -
den on t he accused t o pr ove i nsani t y .

97 Cer t ai nl y i t can be quest i oned i f i nsani t y can be pr oper l y cat egor i zed as a t r ue
def ence, as i t cl ear l y was i n Lel and.

9s
See Fi nl ay, l oc . ci t . , f oot not e 21, at p . 118, n. 9 . Once agai n one coul d quar r el

wi t h t he cat egor i zat i on of cer t ai n def ences as t r ue . Thus Chandl er v . St at e, 198 S. E .
( 2d) 289 ( Ga. S. C. , 1973) , concl uded t hat acci dent was a t r ue def ence. Thi s i s an
exampl e, al l uded t o ear l i er , supr a, f oot not e 5, of a cour t usi ng t he t er m " af f i r mat i ve
def ence" much i n t he way I have used " t r ue def ence" . But t he def ence of acci dent was

her e cat egor i zed as t r ue ( or " af f i r mat i ve" ) on t he basi s t hat a t r ue def ence i s one whi ch

admi t s ( onl y) t he act us r ea ( and not , addi t i onal l y, mens r ea) . Thi s conf uses mat t er s and

i s cer t ai nl y not t he way I have used t he def i ni t i on and Chandl er coul d n6ver wi t hst and

scr ut i ny af t er Mul l aney v . Wi l bur , supr a, f oot not e 42 : see St at e v . Hanker son, 220 S. E .

( 2d) 575, at p . 591 ( N. Car . S . C. , 1975) ; r ev' d on ot her gr ounds, sub . nom. Hanker son

v . N. Car ol i na, supr a, f oot not e 94 .
99

Supr a, f oot not e 42 .
' 00

See Pat t er son v . NewYor k, supr a, f oot not e 42, di scussed i nf r a .
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t hi s vi ew t her e i s not hi ng r emar kabl e about Mul l aney, because i t had
l ong been accept ed t hat Due Pr ocess pr ohi bi t s a l egal bur den on t he
accused t o est abl i sh t hi s sor t of def ence, as opposed t o a t r ue def ence
wher e such a bur den on t he accused was hi t her t o accept abl e . Thus no
l egal bur den coul d be pl aced on t he accused consi st ent wi t h Due Pr o-
cess . But t he anal ysi s i n Mul l aney di d not pr oceed al ong t hese l i nes .
The cour t accept ed' ° ' t hat t he i ncl usi on of " mal i ce af or et hought " i n t he
l egi sl at i ve def i ni t i on of mur der was essent i al l y super f l uous, addi ng not h-
i ng t o t he cent r al r equi r ement s of an i nt ent i onal and unl awf ul

102
ki l l i ng .

Mal i ce, t hen, was not i n any r eal sense an essent i al el ement of t he cr i me
and t he def ence r ai sed was t her ef or e not seen as quest i oni ng t he exi s-
t ence of one of t he el ement s of mur der . The appr oach of Powel l J . f or
t he maj or i t y i n Mul l aney was r at her t o t r eat t he def ence of act i ng i n t he
heat of passi on, on sudden pr ovocat i on, as havi ng been dr af t ed as a t r ue

def ence . '
03

The i ssue t hen ar ose whet her t her e wer e any l i mi t s on t he

l egi sl at ur e' s power t o i mpose a l egal bur den on t he accused as l ong as
t he i ssue i n quest i on coul d be cat egor i zed as a t r ue def ence . Mul l aney

hel d t hat t her e wer e i ndeed some l i mi t s .

By a r evi ew of t he hi st or y of t he l aw of homi ci de, Powel l J . was

abl e t o concl ude t hat t he pr esence or absence of t he heat of passi on on
sudden pr ovocat i on has been " t he si ngl e most i mpor t ant f act or i n det er
mi ni ng t he degr ee of cul pabi l i t y at t achi ng t o an unl awf ul homi ci de" . "
Despi t e t he ear l y common l aw r ul e whi ch di d r equi r e t he accused t o
di spr ove t hi s f act , t he mor e r ecent t r end has been t o r equi r e t he pr osecu-

t i on t o bear t he bur den of pr oof . Powel l J . concl uded t hat i n t hi s cont ext

Due Pr ocess r equi r ed t he pr osecut i on t o di spr ove t hi s def ence, despi t e
t he l egi sl at i ve t echni que of dr af t i ng i t as essent i al l y a t r ue def ence .

The j udgment of Powel l J . i n Mul l aney i s a hi ghwat er mar k i n t hi s
f i el d . He speci f i cal l y r ej ect ed" ' t he pr oposi t i on t hat t he di scussi on shoul d
be i nf l uenced by t he di f f i cul t i es t he st at e woul d f ace i n pr ovi ng a nega
t i ve ( l ack of mal i ce) or t hat t he i ssue was one pecul i ar l y wi t hi n t he
knowl edge of t he accused . What i s so r ef r eshi ng about t he j udgment i s
i t s expr ess r egar d ' o6 t o subst ance over f or m and i t s wi l l i ngness t o f ace
t he i ssue of t he pr esumpt i on of i nnocence on pol i cy gr ounds r at her t han
an abdi cat i on t o t he whi mof l egi sl at i ve dr af t i ng .

' ° ' I bi d . , at p . 515, f ol l owi ng t he vi ew of t he Mai ne Supr eme Cour t i n St at e v .
Laf f eny, 309 A. ( 2d) 647, at p . 664 ( 1973) .

' 0z
That i s, a ki l l i ng nei t her j ust i f i ed nor excused. See supr a, f oot not e 94 and

Mul l aney, supr a, f oot not e 42, at p . 515 .
' 03

That t hi s i s so becomes cl ear f r om t he di ssent of Powel l J . i n Pat t er son v . New
Yor k- , supr a, f oot not e 42, di scussed i nf r a . See i n par t i cul ar Pat t er son, at p . 300, n. 7 .

104 Mul l aney v . Wi l bur , supr a, f oot not e 42, at p. 518 .
105 I bi d. , at p . 521 .
106

I bi d. , at pp . 519- 520 .
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Yet al t hough Mul l aney i s i nst r uct i ve, i t i s not compl et el y r evol u-

t i onar y . Despi t e t he i nt er pr et at i on pl aced on Mul l aney by l at er deci si ons,
107

t he j udgment i s based on t he assumpt i on t hat when an i ssue can, unl i ke

t he " def ence" of act i ng i n t he heat of passi on on sudden pr ovocat i on,

be l egi t i mat el y f r amed as a t r ue def ence, t her e can be no compl ai nt i f a

f ul l l egal bur den i s pl aced on t he accused t o pr ove such a def ence . The

Wi nshp 108 pr i nci pl e t hat Due Pr ocess r equi r es onl y t hat t he st at e pr ove

al l t he el ement s of t he of f ence was not al t er ed by Mul l aney . What Mul l aney

achi eved was, al ong t he l i nes advocat ed by Pl et cher , 1o9 a r ecogni t i on

t hat some i ssues ar e i nher ent l y essent i al el ement s of t he cr i me, whi ch

Wi nshi p r equi r es t o be pr oven by t he pr osecut i on, and no amount of

l egi sl at i ve t i nker i ng can al t er t hi s aspect of Due Pr ocess . '
t o

As we have

seen, 111 t her e ar e ver y r eal di f f i cul t i es i n ar r i vi ng at a coher ent set of cr i -

t er i a t o ai d i n t he det er mi nat i on of what ar eAe unal t er abl e essent i al

el ement s i nher ent i n any par t i cul ar cr i me. The Mul l aney appr oach br ought

t hese di f f i cul t i es i nt o a sudden f ocus and when t he scope of t he i ssue

became cl ear , t he Supr eme Cour t beat a hast y r et r eat . Commenci ng wi t h

Pat t er son v . New Yor k,
112

deci ded t wo year s af t er Mul l aney, Due Pr o-

cess anal ysi s i n t hi s f i el d i n Amer i ca has abdi cat ed t he sear ch f or a

st r uct ur ed del i neat i on bet ween t he i nt r i nsi c el ement s of t he of f ence whi ch

t he st at e must pr ove, and t r ue def ences, whi ch t he accused can be f or ced

t o pr ove, and has l ef t t hat deci si on up t o l egi sl at i ve dr af t i ng .

Pat t er son deal t wi t h a New Yor k st at ut e r equi r i ng a per son accused

of mur der t o pr ove t hat he or she act ed under " ext r eme emot i onal di s-

t ur bance" i f t he char ge was t o be r educed t o mansl aught er . The maj or

i t y of t he Supr eme Cour t i n Pat t er son. r ecogni zed t hat t he def ence t hey

wer e deal i ng wi t h was " a consi der abl y expanded ver si on of t he common-

l aw def ence of heat of passi on on sudden pr ovocat i on'
, 113

wi t h whi ch

Mul l aney was concer ned. Despi t e t hi s obvi ous par al l el , t he Supr eme

Cour t i n Pat t er son uphel d t he val i di t y of t he st at ut e i n quest i on, r el yi ng

speci f i cal l y on t he appr oach of L, el and v . Or egon" ' and empl oyi ng t he

nar r ow Wi nshi p f or mul at i on of t he Due Pr ocess guar ant ee as i f i t wer e

t he f i nal sol ut i on t o t he whol e i ssue . As t he def ence i n Pat t er son was

st r uct ur ed as " t r ue" , t her e coul d be no obj ect i on t o a l egal bur den on

107 Jef f r i es and St ephan, l oc . ci t . , f oot not e 28, at p . 1340, n. 40, l i st t he aut hor i t i es
whi ch r egar ded Mul l aney as condemni ng t he i dea of pl aci ng a l egal bur den on t he

accused t o pr ove any t r ue def ence .
10s

Supr a, f oot not e 79 .
109

Supr a, at pp . 10- 11 .
110

Mul l aney does al l ow f or t he possi bi l i t y t hat an evi dent i al bur den can be pl aced
on an accused on an i ssue, such as t he heat of passi on, t hat i s i n subst ance one of t he
el ement s of t he of f ence: supr a, f oot not e 42, at p. 521, n. 28 . So, t oo, Si mopol ous v .

Vi r gi ni a, 76 L. Ed . ( 2d) 755, at p . 760 ( 1983) .

111 Supr a, at pp . 9- 10 .
112

Supr a, f oot not e 42 .
113

I bi d . , at p . 287.
114 Supr a, f oot not e 95 .



32

	

THECANADI AN BAR REVI EW

	

[ Vol . 67

t he accused t o pr ove t he exi st ence of such def ence . Cl ear l y t he cour t

wi shed t o r et ur n t o t he hal cyon days bef or e Mul l aney, and l eave t o t he

l egi sl at ur e t he " mor e subt l e bal anci ng of soci et y' s i nt er est s agai nst t hose

of t he accused. . . . . . Of cour se, i n adopt i ng t he appr oach t aken i n Pat t er son,

t he cour t was i n f act engagi ng i n a bal anci ng exer ci se of i t s own and

t her e i s l i t t l e doubt wher e sent i ment s l ay, as Whi t e J . f or t he maj or i t y

bol dl y st at ed : ' 16

Due pr ocess does not r equi r e t hat ever y concei vabl e st ep be t aken, at what ever

cost , t o el i mi nat e t he possi bi l i t y of convi ct i ng an i nnocent per son .

He al so r ecogni zed t hat t he appr oach adopt ed was open t o t he cr i t i ci sm

we have seen r egar di ng t he ar t i f i ci al i t y of a l egi sl at i ve det er mi nat i on of

t he of f ence- def ence di chot omy, f or he admi t t ed t hat hi s maj or i t y

j udgment : ' 17

. . . may seem t o per mi t st at e l egi sl at ur es t o r eal l ocat e bur dens of pr oof by l abel -

l i ng as af f i r mat i ve def enses at l east some el ement s of t he cr i me now def i ned i n

t hei r st at ut es .

Al t hough he went on t o suggest t hat t her e ar e some l i mi t s on l egi sl at i ve

pr act i ces, t he st r i ct ur e pr oposed, agai nst a st at ut or y decl ar at i on of pr e-

sumpt i ve gui l t , har dl y meet s t he poi nt . ' " '

The di ssent of Powel l J . i n Pat t er son was scat hi ng . He was obvi -

ousl y upset t hat t he appr oach he advocat ed i n Mul l aney was bei ng cut

shor t : ' I 9

What Wi nshi p and Mul l aney had sought t o t each about t he l i mi t s a f r ee soci et y

pl aces on i t s pr ocedur es t o saf eguar d t he l i ber t y of i t s ci t i zens becomes a r at her

si mpl i st i c l esson i n st at ut or y dr af t smanshi p .

He pr oposed a t wo- f ol d t est t o l i mi t t he occasi ons when t he l egi sl at ur e

coul d shi f t t he bur den of pr oof t o t he accused . Thi s r est r i ct i on on t he

l egi sl at ur e ar ose i f t he i ssue i nvol ved " makes a subst ant i al di f f er ence i n

puni shment and st i gma" t ao and has l ong hel d t hat l evel of i mpor t ance i n

t he Angl o- Amer i can l egal t r adi t i on . Powel l J . sawt he def ence of ext r eme

emot i onal di st ur bance as a di r ect descendant of t he " heat of passi on"

f act or consi der ed i n Mul l aney, and t hus t he cases wer e i ndi st i ngui shabl e

f or const i t ut i onal pur poses .

. . . Supr a, f oot not e 42, at p . 292 .
11s I bi d . , at p . 291.

117 I bi d . , at p . 292 . See t oo Engl es v . I ssaac, 71 L. Ed . ( 2d) 783, at p . 795 ( 1983) ,

per O' Connor J . :

Our opi ni ons suggest t hat t he pr osecut i on' s const i t ut i onal dut y t o negat e af f i r mat i ve

def ences may depend, at l east i n par t , on t he manner i n whi ch t he St at e def i nes t he

char ged cr i me .

Thi s i s an exampl e, al l uded t o ear l i er , supr a, f oot not e 5, of t he uncer t ai nt y as t o whi ch

of t he meani ngs of t he t er m " af f i r mat i ve def ence" i s bei ng ut i l i zed her e .

118 I bi d .

" 9 I bi d . , at p . 301.

i ` ° I bi d . , at p . 302.
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Powel l J . ' s t est f or a pr i nci pl ed del i neat i on of t he of f ence- def ence

di chot omy may be open t o cr i t i ci smof t he sor t f aci ng t he si mi l ar at t empt

by Fl et cher , ' 2 ' but at l east i t evi dences a concer n f or t he basi c i ssues of

pol i cy i nvol ved i n t he al l ocat i on of t he bur den of pr oof . Powel l J . ' s

appr oach woul d see t he end of t he const i t ut i onal val i di t y of l egal bur -

dens on an accused i n t he case of many def ences st r uct ur ed as " t r ue" .

Yet he di d not go t o t he l engt h, whi ch 1 advocat e, of denyi ng t he possi -

bi l i t y of compl i ance wi t h Due Pr ocess of any l egal bur dens on an accused

i n t he r eal mof t r ue def ences . For Powel l J . , i f hi s t wo- f ol d t est was not

met , t hen not hi ng st ood i n t he way of f or ci ng an accused t o pr ove t he

exi st ence of a t r ue def ence . An exampl e he chose i s a New Yor k st at ut e
whi ch mi t i gat es t he penal t y f or an ar med r obber i f he or she can pr ove
t hat t he gun empl oyed was unl oaded .

122
As such a def ence had no hi s-

t or i cal count er par t , i t di d not pass must er under Powel l J . ' s t est and t hus

i t was accept abl e t hat an accused bear t he bur den of pr oof , as i n t he case

of any " new amel i or at i ve af f i r mat i ve def ence" . 123

The cont r over sy spawned by Mul l aney cont i nues t o t hi s day, 124 wi t h

t he Supr eme Cour t shar pl y di vi ded . Ther e may be occasi ons when t he

ext ensi ve Uni t ed St at es exper i ence wi t h t he of f ence- def ence di chot omy

wi l l be of assi st ance t o Canadi an i nt er pr et at i on of t he Char t er . Yet i n t he

ar ea di scussed i n t hi s ar t i cl e, t he poi nt t o not e i s t hat t he whol e cont r o-

ver sy never need be par t of an exami nat i on of t he ef f ect of t he pr esump-
t i on of i nnocence on t he bur den of pr oof , 125 The Amer i can pr obl ems
ar i se because of t he nar r ow Wi nshi p f or mul at i on 126

of t he pr esumpt i on
of i nnocence as encompassed i n Due Pr ocess, as wel l as r el i ance on t he

f act , as poi nt ed out i n Pat t er son, " t hat at t he t i me of t he Fi f t h and

Four t eent h amendment s t o t he Uni t ed St at es Const i t ut i on, whi ch guar -

ant ee Due Pr ocess, t he common l awt hr ew a l egal bur den on t he accused

of pr ovi ng " al l . . . c i r cumst ances of j ust i f i cat i on, excuse or al l evi at i on" .

Hence t he r el evance i n Amer i ca of t he di st i nct i on bet ween def ences whi ch

at t ack t he el ement s of t he of f ence, and t r ue def ences . Put i n Canada t he

Char t er guar ant ee of t he pr esumpt i on of i nnocence has become ef f ect i ve

121
Supr a, f oot not e 36 .

122
I bi d . , at p . 304, n. 14 .

123
I bi d . Powel l J . gave f ur t her exampl es, i ncl udi ng mi st ake as t o t he age of t he

vi ct i m i n a case of " st at ut or y r ape" and due di l i gence f or a cor por at i on char ged wi t h an
of f ence .

124 See Engl es v . I saacs, supr a, f oot not e 111 ; McMi l l an v . Pennsyl vani a, 91 L.

Ed . ( 2d) 67 ( 1986) ; Mar t i n v . Ohi o, supr a, f oot not e 5 . The l at t er case i s i nst r uct i ve

because of t he di ssent of Powel l J . wher e he suggest s t hat t he maj or i t y have gone

beyond Pat t er son and uphel d a l egal bur den on t he accused on an i ssue ( sel f - def ence)

whi ch may act ual l y go t o negat e one of t he el ement s of t he of f ence, her e " pr i or cal cul a-
t i on and desi gn" i n mur der .

J
; ' Supr a, p. 12 .

126 Supr a, t he t ext at f oot not e 93 .
121

Supr a . f oot not e 42, at u . 287 .
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af t er Wool mi ngt on and af t er t he common l aw has moved away f r om

r out i nel y pl aci ng l egal bur dens on t he accused, r egar dl ess of t he nat ur e

of t he def ence i n quest i on . 128 Mor e i mpor t ant , i n Canada sect i on 11( d)

of t he Char t er r equi r es pr oof of gui l t beyond r easonabl e doubt , and pr oof

of gui l t necessi t at es negat i on of even t r ue def ences once t he i ssue of

t hei r exi st ence has been r ai sed by t he accused . As t hi s i s pr eci sel y t he

same r equi r ement f or def ences whi ch seek t o quest i on t he exi st ence of

one of t he el ement s of t he cr i me, t her e i s t hus no need t o di st i ngui sh

bet ween t he t wo f or ms of def ence i n t hi s par t i cul ar ar ea . As we wi l l see

i n t he r evi ew of Canadi an Char t er j ur i spr udence however , t he t ype of

appr oach pr eval ent i n Amer i ca i s gai ni ng some gr ound her e . The conf u-

si on and cont r over sy evi dent i n t he Uni t ed St at es aut hor i t i es shoul d ser ve

as suf f i ci ent war ni ng t hat i f we can avoi d si mi l ar pr obl ems, we shoul d .

By r ef usi ng t o di st i ngui sh bet ween t he t wo f or ms of def ences f or t he

pur pose of al l ocat i ng a bur den of pr oof and by r ef usi ng t o i mpose a

bur den hi gher t han an evi dent i al bur den on any accused wi shi ng t o r ai se

an i ssue of def ence, t he whol e pr obl em can be avoi ded, i n keepi ng wi t h

t he guar ant eed pr esumpt i on of i nnocence .

V. The Canadi an Appr oach af t er t he Char t er

A. Pr esui npt i ons of Evi dence

The wi de var i et y of pr esumpt i ons encount er ed i n our cr i mi nal l aw

means t hat t her e ar e l ar ge ar eas her e st i l l r el at i vel y unexpl or ed si nce t he

Char t er . Oakes has set f or t h wi t h some cl ar i t y t he appr oach t o be t aken

wi t h mandat or y pr esumpt i ons r ebut t abl e onl y by t he accused sat i sf yi ng a

f ul l l egal bur den of pr oof . I have pr evi ousl y quest i oned l 29 t he i nt egr i t y

of Oakes ut i l i zi ng t he " r at i onal connect i on" t est , f ashi oned i n t he Amer -

i can t r eat ment of per mi ssi ve pr esumpt i ons, as t he cr uci al f act or f or Char -

t er sect i on 1 val i di t y of mandat or y pr esumpt i ons . The Ont ar i o Cour t of

Appeal j udgment i n R. v . Boyl e 130 i s t he l eadi ng t r eat ment of a manda-

t or y pr esumpt i on cast i ng an evi dent i al bur den ( onl y) on t he accused .

The appr oach i n Boyl e as t o t he r el at i onshi p bet ween sect i ons 11 ( d) and

1 of t he Char t er , and t he r ol e of t he r at i onal connect i on t est , wi l l have t o

be al t er ed af t er Oakes . I t mi ght be ar gued t hat even t he basi c message of

Boyl e wi l l be nul l i f i ed af t er Oakes, as t her e i s a passage i n Di ckson

C. J . C . ' s j udgment i n Oakes whi ch coul d be i nt er pr et ed as concl udi ng

t hat a pr esumpt i on r ebut t abl e by t he sat i sf act i on by t he accused of a

mer e evi dent i al onus does not br each t he pr esumpt i on of i nnocence because

t he " ul t i mat e l egal bur den t o pr ove gui l t beyond a r easonabl e doubt

128
Supr a, p. 9 .

129 Supr a, at p . 20 . Fi nl ay, l oc. ci t . , f oot not e 21, at p . 135, not es t hat t he Ont ar i o

Cour t of Appeal f el l i nt o t he same er r or when Oakes was bef or e t hem.
130 Supr a, f oot not e 42 . See Zi f f , l oc. ci t . , f oot not e 70 . Boyl e was f ol l owed i n R. v .

T. ( 1985) , 18 C. C. C. ( 3d) 125 ( N . S. C. A. ) .
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r emai ns wi t h t he Cr own. . . "
. 131

To my mi nd, however , t he concl usi on

set f or t h i n Boyl e t hat t hi s common f or m of pr esumpt i on can cont r avene

sect i on 11 ( d) of t he Char t er i s ( al most ) cor r ect and becomes unassai l abl e

i f i t i s al t er ed t o r ead t hat such a pr esumpt i on wi l l al ways br each t he

pr esumpt i on of i nnocence, t hough t her e may yet be f ound a j ust i f i cat i on

under sect i on 1 of t he Char t er .

The cour t ' s r easoni ng i n Boyl e, 132 sl i ght l y r est at ed t o mat ch t he

t er ms of my pr i or gener al di scussi on on sect i on 11 ( d) of t he Char t er , i s

t hat al t hough an evi dent i al bur den can, i n keepi ng wi t h t he pr esumpt i on

of i nnocence, be pl aced on an accused t o r ai se an i ssue of def ence
133

t o

a Cr own case of appar ent l y pr oven gui l t , no evi dent i al bur den can be

pr oper l y pl aced on an accused t o quest i on t he exi st ence of one of t he

essent i al el ement s of t he of f ence bef or e i t s exi st ence has been appar -

ent l y pr oven beyond a r easonabl e doubt by evi dence or i nf er ence f r om

evi dence i nt r oduced by t he Cr own. I f t he accused i s t o be pr esumed

i nnocent unt i l pr oven gui l t y, t hen t her e can be no r equi r ement t hat he or

she do anyt hi ng, i ncl udi ng sat i sf act i on of an evi dent i al bur den, unt i l a

case of appar ent gui l t has been pr oven by t he Cr own. Wher e Boyl e f al l s

down, of cour se, i s i n f ai l i ng t o f ol l ow t hi s l ogi c t hr ough t o a consi st ent

concl usi on . Boyl e hel d t hat t her e woul d be no br each of sect i on 11 ( d) of

t he Char t er as l ong as t he connect i on bet ween t he pr oven basi c f act and

t he pr esumed f act of t he pr esumpt i on scr ut i ni zed was " r easonabl e " - a

connect i on on t he bal ance of pr obabi l i t i es .
114

What Boyl es coul d not

admi t i s t hat even i f t her e wer e such a connect i on, t he pr esumpt i on of

i nnocence woul d st i l l be br eached because a f i ndi ng of one of t he essen-

t i al el ement s of t he cr i me, t he pr esumed f act , woul d be mandat or y even

t hough i t had onl y been " pr oven" on t he bal ance of pr obabi l i t i es, and

not beyond r easonabl e doubt .

Per haps af t er Oakes t he t ype of pr esumpt i on deal t wi t h i n Eoyl e

wi l l be seen t o br each sect i on 11 ( d) of t he Char t er , yet t he pr obl emwi t h

t he " r at i onal connect i on" , or bal ance of pr obabi l i t i es t est , f or t he l i nk

bet ween t he basi c and pr esumed f act wi l l r emai n because of t he cent r al

r ol e t hi s t est assumes under t he Oakes gui del i nes f or j ust i f i cat i on under

sect i on 1 of a Char t er br each . What may l ead t o t he val i dat i on of many

of t he Boyl e t ype of pr esumpt i ons, as opposed t o t he Oakes t ype, i s t he

f act t hat t hese mandat or y pr esumpt i ons whi ch cast onl y an evi dent i al , as

opposed t o a l egal , bur den ont o t he accused wi l l pass mor e r eadi l y t hat

st ep of t he Oakes t est f or sect i on 1 j ust i f i cat i on subsequent t o t he " r at i o-

nal connect i on" t est . Thi s subsequent st ep i s t hat t he means i n quest i on,

131 Supr a, f oot not e 2, at p . 117 ( S. C . R. ) , 210 ( D. L . R. ) . Shel dr i ck, l oc . ci t . , f oot -

not e 64, at p . 197, appear s t o r ead Oakes i n t hi s manner . Thi s i nt er pr et at i on of Oakes

was t aken i n R. v . J . S . ( 1987) , 30 C. C. C. ( 3d) 230 ( Ont . Pr o . CQ.
132

Supr a, f oot not e 42, at pp . 201- 202, 209- 212 .
133 The exampl es chosen by Mar t i n J . A. , i bi d. , at p . 209, i ncl ude def ences of bot h

t ypes I have pr evi ousl y di scussed.
134 I bi d . , at pp. 210- 212 .
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even i f r at i onal l y connect ed t o t he obj ect i ve sought t o be r eal i zed, must
i mpai r " as l i t t l e as possi bl e" t he r i ght or f r eedom i n quest i on . ' ' I sus-
pect t hat af t er Oakes, most mandat or y pr esumpt i ons cast i ng a mer e evi -
dent i al bur den on t he accused wi l l be uphel d under sect i on 1 of t he
Char t er despi t e t he cl ear br each of t he pr esumpt i on of i nnocence . The
r at i onal connect i on i s usual l y not di f f i cul t t o f i nd and i t wi l l t hen be
easy f or t he Cr own t o ar gue t hat t he pr esumpt i on of i nnocence has been

i nf r i nged " as l i t t l e as possi bl e" because an evi dent i al , as opposed t o a

l egal bur den, has been t hr own ont o t he accused . Yet why such a br each

of t he pr esumpt i on of i nnocence shoul d be sanct i oned i n a " f r ee and
democr at i c soci et y" , bei ng t he oper at i ve wor ds i n sect i on 1 of t he Char -

t er , r emai ns a bi t of myst er y . Cr own suppor t of a Boyl e t ype of pr e-

sumpt i on coul d al ways be met wi t h t he pr oposi t i on t hat a l ess sever e

i nf r i ngement of t he pr esumpt i on of i nnocence coul d have r esul t ed had a

per mi ssi ve, as opposed t o a mandat or y, pr esumpt i on been t he means

empl oyed . " ' At l east , a per mi ssi ve pr esumpt i on onl y al l ows, but does

not r equi r e a br each of t he pr esumpt i on of i nnocence . ' 37

Passi ng t o t hese per mi ssi ve pr esumpt i ons, t he weakest f or m of decr eed

pr oof , t he poi nt I wi sh t o make, whi ch i s cer t ai nl y not accept ed by t he

maj or i t y of Char t er deci si ons t o dat e, 138 i s t hat t he pot ent i al her e f or a

br each of t he pr esumpt i on of i nnocence i s si mi l ar t o t hat pr esent ed by a

mandat or y pr esumpt i on . Just because t he t r i er of f act need not i nf er t he

exi st ence of t he pr esumed f act whi ch i s one of t he essent i al el ement s of
t he cr i me, does not l essen t he br each of t he pr esumpt i on of i nnocence

ever y t i me such a per mi ssi bl e concl usi on i s, i n f act , r eached . Hence t he

Uni t ed St at es concer n wi t h per mi ssi ve pr esumpt i ons, whi ch has been
out l i ned ear l i er . I n t he ar ea of per mi ssi ve pr esumpt i ons t he connect i on
bet ween t he basi c and pr esumed f act s shoul d be one beyond r easonabl e
doubt . Even t hough t he Uni t ed St at es aut hor i t i es have not gone t hi s f ar ,
at l east t hey have r ecogni zed t hat t he val i di t y of a per mi ssi ve pr esump-
t i on wi l l depend not si mpl y on t he st r engt h of t he connect i on but al so on
t he met hod i n whi ch t he j ur y i s di r ect ed t o use t he pr esumpt i on al ong
wi t h ot her evi dence i n i ndi vi dual cases .

139
Ther e seems no r eason why

we shoul d not dr aw on t hese i deas .

' ss
Oakes, supr a, f oot not e 2, at pp . 139 ( S. C. R. ) , 227 ( D. L . R. ) .

~3e Thi s i s r eal l y t he basi s f or t he cur r ent l ack of compl ai nt agai nst t he const i t ut i on-

al i t y of per mi ssi ve pr esumpt i on .
137

Consi der at i on mi ght al so be gi ven t o t he Uni t ed St at es i dea, supr a, pp . 26- 27,

t hat i f al l mandat or y pr esumpt i ons ar e not unconst i t ut i onal , t hen at l east t he connect i on

bet ween t he basi c and pr esumed f act s must be one beyond r easonabl e doubt .
138 R. v . Russel l , supr a, f oot not e 68 ; R. v. Van Den El zen, i bi d . ; R. v . Pye ( 1984) ,

11 C. C. C. ( 3d) 64 ( N. S. C. A. ) ; R. L . Cr abs I nc . v . Cout ur e ( 1983) , 10 C. C . C. ( 3d) 119
( Sask . Q. B. ) . The onl y case t o t he cont r ar y of whi ch I amawar e i s R. v . Wyat t , supr a,
f oot not e 68 . See t oo Beaudr y, l oc . ci t . , f oot not e 68 .

139 Supr a, f oot not e 92 .
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. Tr ue Def ences

( 1) " Wi t hout Reasonabl e Excuse, t he Pr oof of Whi ch Li es upon sl i m. "

I n addi t i on t o t he numer ous mandat or y pr esumpt i ons cast i ng a l egal

bur den on t he accused, t her e ar e many addi t i onal i nst ances wher e a

st at ut e, and i n par t i cul ar t he Cr i mi nal Code, wi l l bal dl y f or ce t he accused

t o pr ove a t r ue def ence, or di spr ove t he exi st ence of one of t he el ement s

of t he of f ence . " 0 Ther e i s no val i d r eason why t he Oakes appr oach

shoul d not appl y her e, as t hat case i t sel f i l l ust r at es how a r ever se onus

cl ause such as sect i on 8 of t he Nar cot i cs Cont r ol Act " ' can be r ef r ai ned

and deal t wi t h as a mandat or y pr esumpt i on, r ebut t abl e onl y by t he

accused sat i sf yi ng, a l egal bur den . " ' Though some of t hese r ever se onus

cl auses ar e si mpl e l egi sl at i ve st at ement s t o t hat ef f ect 143 t he most com-

mon occasi on occur s i n t he Cr i mi nal Code by use of t he f r amewor k

speci f yi ng t hat an of f ence i s commi t t ed when t he accused commi t s an

act " wi t hout l awf ul excuse, t he pr oof of whi ch l i es upon hi m" . ' 44 Par -

al l el cl auses such as " wi t hout l awf ul j ust i f i cat i on or excuse, t he pr oof

of whi ch l i es upon hi m"
' 145

" wi t hout l awf ul aut hor i t y, t he pr oof of

whi ch l i es upon hi m" ,
146

or " wi t hout l awf ul aut hor i t y or excuse, t he

pr oof of whi ch l i es upon hi m"
147

ar e al so pr esent i n t he Cr i mi nal Code .

Thi s sur pr i si ng var i et y of phr aseol ogy may seem t o have some ul t i mat e

pur pose, but I can onl y shudder at t he pr ospect of " excuse" bei ng di s-

t i ngui shed f r om " j ust i f i cat i on" or " aut hor i t y" , not onl y because of t he

daunt i ng t ask, al l uded t o ear l i er ,
148

of ever coher ent l y di st i ngui shi ng t hese

14o For exampl e, Cr i mi nal Code, supr a, f oot not e 46, s . 16( 4) , t he pr esumpt i on of
sani t y ; s . 106. 7( 1) , pr oof of f i r ear ms per mi t s, et c . ; s . 159( 3) , def ence of publ i c good i n
an obsceni t y t r i al ; s . 267( 1) , def ence f or pr opr i et or of a newspaper publ i shi ng a def ama
t or y l i bel ; s . 273, t r ut h as a def ence i n a char ge of def amat or y l i bel ; s . 281. 2( 3) ( a) , t r ut h
as a def ence t o a char ge of pr omot i ng hat r ed agai nst an i dent i f i abl e gr oup; s . 341( 2) ,
bona f i des i n acqui si t i on or sal e of shar es ; s . 378( 2) , def ence of l ack of knowl edge of
cer t ai n f act or s i n a char ge of pur chasi ng mi l i t ar y st or es ; s . 386( 2) , pr oof of " l egal
j ust i f i cat i on or excuse and col our of r i ght " t o Code Par t I X of f ences ; s . 254( 4) , i nval i d
pr i or mar r i age i n a bi gamy t r i al .

141 Supr a, f oot not e 67 .
142

Thi s coul d be done even i n t he case of a t r ue def ence, such as t hat of t r ut h as a

def ence t o a char ge of pr omot i ng hat r ed agai nst an i dent i f i abl e gr oup, Cr i mi nal Code s .

281. 2( 3) ( a) . Rest r uct ur ed i n t he manner of t he r est r uct ur i ng by Oakes of s . 8 of t he

Nar cot i c Cont r ol Act , t r ut h woul d be speci f i ed as a def ence, yet once i t i s shown t hat

t he accused, by communi cat i ng st at ement s publ i cl y, wi l f ul l y pr omot ed hat r ed agai nst

any i dent i f i abl e gr oup, t hen, i n t he absence of pr oof t o t he cont r ar y by t he accused, t he
st at ement communi cat ed shal l be pr esumed f al se .

143 Supr a, f oot not e 140 .
144 For some of t hese occasi ons, see Cr i mi nal Code, supr a, f oot not e 46, ss . 58( 3) ;

80 ; 102( 3) ; 106. 5( 2) ; 133 ; 197( 2) ; 287. 1( 1) ; 307( 1) ; 309( 1) ; 310 ; 334( 1) ( b) ; 412 .
145 See f or exampl e, Cr i mi nal Code, i bi d . , ss . 408, 409, 410, 416, 417 .
146 See f or exampl e, Cr i mi nal Code, i bi d . , ss . 375, 377 .
147

See f or exampl e Cr i mi nal Code, i bi d . , ss . 327, 363 .

" ' 8 Supr a, f oot not e 7 .
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concept s, but al so because of t he convol ut ed mess we woul d wi nd up

wi t h even i f t he t ask coul d ever be per f or med . Thus, i f t he st andar d

cl ause of " wi t hout l awf ul excuse, t he pr oof of whi ch l i es upon hi m"

wer e empl oyed, woul d t hi s mean t hat i f t he def ence t he accused sought

t o r el y on was a mat t er of j ust i f i cat i on, as opposed t o excuse, t he st at ut e

di d not i nt end t o pl ace a l egal bur den on hi m or her ? Thi s i s a r ock

bet t er l ef t unt ur ned and, i n any event , t hese cl auses i n al l t hei r var i at i on

shoul d be a t hi ng of t he past i n t he er a of a guar ant eed pr esumpt i on of

i nnocence .

To dat e, however , t he maj or i t y appr oach of Char t er j ur i spr udence

has been t o uphol d t he val i di t y of t hi s f or m of r ever se onus cl ause . l 4g

The l eadi ng case i s t hat of t he Ont ar i o Cour t of Appeal i n R. v . Hol mes, 150

i n whi ch t he of f ence i nvol ved was t hat of possessi ng wi t hout l awf ul

excuse, t he pr oof of whi ch l i es upon t he accused, housebr eaki ng t ool s .

What i s i mpor t ant about t he case f or our pur poses 151 i s t he way i n whi ch
Lacour ci br e J . A . f or t he cour t became enmeshed i n t he of f ence- def ence

di chot omy and unconsci ousl y adopt ed t he Uni t ed St at es appr oach t o t he

pr esumpt i on of i nnocence whi ch I have pr evi ousl y cr i t i ci zed . For

Lacour ci br e J . A. t he Cr own bor e t he nor mal bur den of pr oof on t he

essent i al el ement s of t he of f ence, whi ch had been pr oper l y def i ned by

pr i or aut hor i t y . 152 But once t hese essent i al el ement s had been est abl i shed,

any exoner at i ng f act or whi ch t he accused sought t her eaf t er t o r el y on

had t o be f ul l y pr oven by t he accused . Lacour ci br e J . A . l umped t oget her

any and al l such exoner at i ng f act or s, t r eat i ng t hemuni ver sal l y as excuses

whi ch t he accused must pr ove, r egar dl ess of whet her t hey quest i oned

gui l t y i nt ent ( as wi t h t he i nnocent possessi on of such t ool s by a pl umber )

or sought an acqui t t al i n spi t e of t he exi st ence of i nt ent ( as i n t he case of

compul si on) . By such boot st r aps l ogi c any possi bl e pl ea f or exoner at i on

becomes a t r ue def ence, and one whi ch Par l i ament can val i dl y f or ce t he

accused t o est abl i sh . For Lacour ci br e J . A. , when a def ence i s a t r ue

def ence, i t " does not cr eat e a r ever se onus" , " ' and i s t her ef or e not

cont r ar y t o sect i on 11( d) of t he Char t er . Thi s st at ement i s an omi nous

i l l ust r at i on of t he conf usi on engender ed by t he of f ence- def ence di chot -

omy i n t hi s ar ea .

A mor e r ecent case i n t hi s ar ea i s R. v . Bur ge, 154
a deci si on of t he

Br i t i sh Col umbi a Cour t of Appeal . Bur ge deal t wi t h char ges of posses-

149 Don St uar t , Annot at i on t o R. v . Hol mes ( 1983) , 32 C. R. ( 3d) 322, at p . 324

( Ont . C. A . ) . See t oo R. v . Tassou ( 1984) , 16 C. C . C . ( 3d) 567 ( Al t a . Pr ov . Ct . ) ; R. v .

Bur any ( 1985) , 23 C. C. C. ( 3d) 373 ( Ont . D. Ct . ) .
15a

I bi d.
15i The case has been cr i t i zed on a number of ot her poi nt s not deal t wi t h her e ; see

St uar t , i bi d. The j udgment wi l l i nevi t abl y have t o be r econsi der ed i n l i ght of Oakes .
152 R. v. Kozak ( 1975) , 20 C. C. C. ( 2d) 175, at pp . 179- 180 ( Ont . C. A. ) .
153 R. v. Hol mes, supr a, f oot not e 149, at p . 330 .
154 Supr a, f oot not e 42 .
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si ng and ut t er i ng count er f ei t money, bot h of whi ch act i vi t i es t he Cr i mi nal
Code 155 pr ohi bi t s unl ess t he accused pr oves a l awf ul j ust i f i cat i on or excuse .

The j udgment of Car r ot her s J . A . i s open t o numer ous i nt er pr et at i ons, al l

of whi ch ar e subj ect t o cr i t i ci sm. ' - " One di scer ni bl e t r ai n of t hought 157 i s

t hat mens r ea, knowl edge by t he accused of t he count er f ei t nat ur e of t he

money i n quest i on, i s not an essent i al i ngr edi ent of t he of f ence, but
r at her t he l ack of wens r ea i s a t r ue def ence, t o be pr oven by t he accused

as a mat t er of " l awf ul j ust i f i cat i on or excuse" . To see suddenl y l ack of
wens r ea as a mat t er of excuse or j ust i f i cat i on, t o be pr oven by t he
accused, i s an ast oni shi ng concl usi on and t he cent r al er r or f r om whi ch

al l ot her s spr i ng . Though no one seems t oo cl ear on j ust what i s encom-

passed by t he phr ase " wi t hout l awf ul excuse" or i t s many var i at i ons, l ss

i t i s a r adi cal depar t ur e f r ombasi c cr i mi nal l aw t heor y t o hol d t hat t hese
wor ds can i mpl i ci t l y al t er t he bur den of pr oof on t he i ssue of wens r ea,

nor mal l y a cl assi c essent i al el ement i n a " t r ue cr i mi nal of f ence" . How-

ever , once Car r ot her s J . A . i s abl e t o cat egor i ze t he i ssue of men- r ea i n

t hi s way, he i s abl e t o concl ude t hat t her e has been no br each of t he
Char t er , because " t he accused i s not bei ng r equi r ed . . . t o di spr ove

. . . an i mpor t ant el ement of t he of f ences i n quest i on . He i s r equi r ed

mer el y t o di spl ace a pr esumpt i on" . 1 5 9 Thi s st at ement al one shoul d con-
vey t he pi t f al l s of at t empt i ng t o use t he di st i nct i on bet ween t he t wo

f or ms of def ence I have been r ef er r i ng t o, as somehowj ust i f yi ng a l egal

bur den on t he accused t o pr ove hi s or her i nnocence despi t e sect i on

11 ( d) of t he Char t er .

155
Supr a, f oot not e 46, ss . 408, 410 .

156 See t he di ssent i ng j udgment of pl ut cheon J. A. ; T. A. Cr omwel l , annot at i on t o

R. v . Bur ge, supr a, f oot not e 42 . Al t hough Car r ot her s J . A. acknowl edges Oakes i n t he

Supr eme Cour t , hi s appl i cat i on of Oakes seems t o r est pr i mar i l y on t he j udgment i n t hat

case of t he Ont ar i o Cour t of Appeal .
157

See t he t r eat ment by Car r ot her s J . A. of R. v . Caccamo ( 1973) , 11 C. C. C. ( 2d)

249 ( Ont . C. A . ) ; supr a, f oot not e 42, at p . 136 . See t oo t he concl udi ng par agr aph, i bi d. ,

p . 137 . Ther e i s no doubt t hat anot her i nt er pr et at i on of t he j udgment of Car r ot her s J . A.

i s t hat mens r ea was st i l l an el ement of t he of f ences, but i t s exi st ence was pr esumed,

and t hus t he def ence of no mens r ea di d go mer el y t o at t ack t he exi st ence of one of t he

el ement s of t he of f ence, and was not t her ef or e a t r ue def ence .
158

See St uar t , l oc . ci t . , f oot not e 149, at p . 324 . Of i nt er est ar e t he wor ds of Laski n

J . i n Br ownr i dge v . R. , [ 1972] S. C. R. 926, at p . 950, ( 1972) , 7 C. C. C. ( 2d) 417, at p .

434 : . . .

I r egar d t he phr ase " wi t hout r easonabl e excuse" as addi ng a def ence or a bar

t o successf ul pr osecut i on whi ch woul d not be avai l abl e wi t hout t hese wor ds, but

not as encompassi ng def ences or bar s t hat woul d exi st wi t hout t hem.

Ther e i s no doubt t hat t o some degr ee t he sour ce of t he pr obl emwi t h Bur ge must be t he

Supr eme Cour t of Canada' s pr i or cr ypt i c t r eat ment of t he of f ence of possessi on of coun-

t er f ei t money i n Robi nson v . R. , [ 1974] S. C. R. 573, ( 1973) , 34 D. L . R. ( 3d) 1 . Ot her

cases t oo have concl uded t hat l ack of mens r ea i s a mat t er of " l awf ul excuse" ; see R. v .

Wool l and, [ 1935] 3 W. W. R. 220 ( Man . Co . CQ. Cf . R. v . Met r o News Lt d . ( 1986) , 32

D. L. R. ( 4t h) 321, at pp . 345- 349 ( Ont . C. A. ) , wher e t he cour t r ecogni zed a cat egor y of

t r ue cr i mi nal of f ences i n whi ch t he Cr own need not pr ove mens r ea, but t he accused can

successf ul l y def end by r ai si ng a r easonabl e doubt ( onl y) as t o hi s or her r easonabl e

mi st ake of f act .
159 Supr a, f oot not e 42 .
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The t ype of r ever se onus cl ause j ust di scussed expr essl y pl aces t he

onus on t he accused . Al ongsi de such cl auses co- exi st numer ous st at u-

t or y pr ovi si ons empl oyi ng si mi l ar wor di ng, yet whi ch ar e si l ent as t o

who bear s t he bur den of pr oof . The f or mul at i on once agai n var i es gr eat l y,

but f ol l ows t he f r amewor k of a pr ohi bi t i on " wi t hout l awf ul excuse" , I bo

" wi t hout r easonabl e excuse' , 161 " wi t hout r easonabl e cause" , 162
" wi t h-

out l awf ul j ust i f i cat i on or excuse" , ' 63 or " wi t hout l awf ul aut hor i t y" . 164

Typi cal l y, t her e seems t o be no r hyme or r eason t o t he var i at i ons i n

wor di ng her e . Mor e per t i nent l y, t her e seems no di scover abl e pol i cy choi ce

behi nd t he deci si on somet i mes t o add expr essl y t o t hese wor ds, j ust

di scussed, t he r equi r ement t hat t he accused pr ove t he exi st ence of t he

excuse or j ust i f i cat i on . The seemi ngl y i ncompr ehensi bl e l egi sl at i ve choi ces

have r eached t he ext ent of di f f er ent pr ovi si ons i n t he subsect i ons of t he

same Cr i mi nal Code sect i on as t o t he expr ess al l ot ment of a bur den of
pr oof t o t he accused .

161

Despi t e t hi s l ack of coher ence, t he expr ess pr ovi si on of a bur den

on t he accused t o pr ove an excuse or j ust i f i cat i on can be ver y si gni f i -

cant . The whol e mat t er i s qui t e i nt r i cat e . The r ul e f or pr oceedi ngs by

i ndi ct ment has been t hat wi t hout expr ess pr ovi si on f or a l egal bur den on

t he accused, t he Cr own has t o negat e t he exi st ence of any l awf ul excuse

or j ust i f i cat i on .
166

I n summar y convi ct i on pr oceedi ngs, however , t he mat -

t er appear s t o be di f f er ent . Sect i on 730( 2) of t he Cr i mi nal Code or t he

appr opr i at e pr ovi nci al count er par t , t hr ows ont o t he accused i n summar y

convi ct i on pr oceedi ngs t he l egal bur den of pr ovi ng " t hat an except i on,

exempt i on, pr ovi so, excuse or qual i f i cat i on" oper at es i n t he accused' s

f avour . Despi t e some aut hor i t y t o t he cont r ar y, t hese bl anket r ever se

onus pr ovi si ons ar e cur r ent l y appl i ed t o f or ce t he accused t o pr ove t he

exi st ence of l awf ul excuses, j ust i f i cat i ons and t he l i ke even t hough not h-

16o For exampl e, Cr i mi nal Code, supr a, f oot not e 46, ss . 78, 84, 86, 106. 5( 3) , 115,

116( 1) , 170 . 178, 185( 2) ( a) . 193( 2) ( 6) , 238( 5) , 330( 3) , 332( x) .
161

For exampl e, i bi d . , ss . 118( b) , 402( 1) ( e) .
162 For exampl e, i bi d . , s . 393 .

163 For exampl e, i bi d . , ss . 159( 2) , 262( 1) , 305( 1) .

164 For exampl e, i bi d . , ss . 381( 1) , 382, 247( 2) , 249( 1) , 334( 2) .
165 For exampl e, i bi d. , s . 106. 5( 2) r equi r es t he accused who def aces a f i r ear ms

cer t i f i cat e t o pr ove a l awf ul excuse, whi l e s . 106. 5( 3) does not expr essl y pr ovi de t hat

t he accused who f ai l s t o compl y wi t h a per mi t condi t i on must pr ove a l awf ul excuse .
166 R. v . Camer on, [ 1966] 4 C. C. C. 273 ( Ont . C. A. ) ; l eave t o appeal t o S . C. C.

r ef used, [ 196712 C. C. C. 195 n. Ayl eswor t h J . A. di d say, i bi d. , at pp . 286- 287, t hat

" l i t t l e pr oof wi l l of t en suf f i ce" and may be " dr awn by i nf er ence f r om ot her pr oven

f act s" . He may i ndeed be r eachi ng t he same concl usi on as MacKay J . A. who hol ds t hat

i n such case t her e i s st i l l an evi dent i al bur den on t he accused t o r ai se t he i ssue of a

l awf ul excuse : i bi d. . at p . 290. See McWi l l i ams . op . ci t . , f oot not e 10, pp . 754- 755 .
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i ng el se expr essl y pl aces t he l egal bur den on t he accused! ! 67, I f t hi s sur -

pr i si ng appr oach i s uni ver sal l y adopt ed, t hen, i n summar y convi ct i on

pr oceedi ngs t he f act t hat Par l i ament has not expr essl y pl aced upon t he

accused t he bur den of pr ovi ng t hat t he pr ohi bi t ed act was commi t t ed

wi t h a " l awf ul excuse or j ust i f i cat i on" wi l l be i r r el evant . Because of

sect i on 730( 2) of t he Code, any such " excuse or j ust i f i cat i on" woul d be

seen as an " except i on, exempt i on, pr ovi so, excuse or qual i f i cat i on" f or

t he accused t o pr ove . Thi s woul d r esul t i n a l ar ge i ncr ease i n t he i nst ances

i n whi ch t he accused i s bei ng asked t o pr ove hi s or her i nnocence i n t he

f ace of sect i on 11 ( d) of t he Char t er . ' 68 l ay ar gument , of cour se, i s t hat

t hi s cannot cont i nue .

( 2) The bur den of pr ovi ng t he exi st ence of an Except i on, Exempt i on,

Pr ovi so, Excuse or Qual i f i cat i on

I n many i nst ances t he st at ut or y enact ment of an of f ence wi l l pr o-

vi de an appar ent means of exoner at i on f r omt he ot her wi se bl anket pr ohi -

bi t i on, yet gi ve no expr ess i ndi cat i on of who bear s t he bur den on t hi s

i ssue of possi bl e exoner at i on . Such i nst ances, of cour se, hi ghl i ght t he

one ar ea of r eal pr act i cal ef f ect of t he of f ence- def ence di chot omy : what

i ssues ar e f or t he Cr own t o pr ove i n or der t o avoi d a di r ect ed ver di ct f or

acqui t t al ? Some exampl es her e wi l l ai d di scussi on . An i nst ance t hat has

never concer ned anyone i s t he def ence of age . Sect i on 12 of t he Cr i mi -

nal Code st at es t hat no one shal l be convi ct ed of a cr i mi nal of f ence i n

r espect of an act or ommi ssi on on t he accused' s par t whi l e t he accused

was under t wel ve year s of age . I t i s sur el y not one of t he essent i al

el ement s of ever y cr i mi nal of f ence char ged t hat t he accused be shown t o

be t wel ve year s of age or ol der . Lack of age must , t hen, be a t r ue

def ence and one f or whi ch t he accused must bear at l east an evi dent i al

bur den . The i ssue her e, f or get t i ng f or a moment about t he pr esumpt i on

of i nnocence, i s whet her any ar gument coul d be made t hat t he accused

who r ai ses t he i ssue of l ack of age must go f ur t her and pr ove t hi s def ence .

167
As t o t he Cr i mi nal Code, t he aut hor i t i es ar e out l i ned i n R. v . Gr ay ( 1987) , 30

C. C. C. ( 3d) 234 ( B. C. Co . Ct . ) : cf . J . C . Smi t h, Comment ar y on Hi r st & Agu v . Chi ef

Const abl e of W. Yor kshi r e, [ 1987] Cr i m. L . Rev . 330 . As t o pr ovi nci al of f ences, see

Of f ences Act , R. S . B . C. 1979, c . 305, s . 88( 2) ; see R. v . Par k Hot el ( Sudbur y) Lt d . ,

[ 196614 C. C. C. 158 ( B . C. Co . Ct . ) .

For cont r ar y aut hor i t y, see R . v . Ur i dge, [ 1937] 3 W. W. R. 467 ( Al t a . D. Ct . ) ; R.

v . Al l an, [ 1972] 3 W. W. R. 79 ( B. C. S . C. ) . These cases woul d have t o be r eassessed

af t er R . v . Côt é, [ 1978] 1 S . C. R. 8, at p . 16, ( 1977) , 33 C. C. C. ( 2d) 353, at p . 359 .

I have f ound no case whi ch appl i es t hi s r easoni ng t o a mat t er of j ust i f i cat i on and

t hi s may be of some i mpor t ance, as " j ust i f i cat i on" i s not ment i oned i n s . 730( 2) . But

unl ess t he danger ous pr act i ce of di st i ngui shi ng bet ween an excuse and a j ust i f i cat i on i s

goi ng t o be embar ked on ( supr a, f oot not e 7) , t her e i s pr obabl y no i ssue her e, par t i cu-

l ar l y because t he st at ut or y pr ovi si ons I deal wi t h al ways ment i on j ust i f i cat i on i n t andem

wi t h excuse : supr a, f oot not es 145 and 163 .

' 6s St uar t . on . ci t . , f oot not e 7, p. 38, r ef er s t o s . 730( 2) as " t he f or t unat el y negl ect ed

gener al sect i on 730( 2) " . 1 woul d not agr ee wi t h hi s concl usi on of negl ect .
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Though t he gener al r ul e' 69 cl ear l y i s t hat any such r ever sal of t he onus
of pr oof must be speci f i cal l y expr essed by st at ut e, and sect i on 12 con-
t ai ns no wor ds i mposi ng a l egal bur den on t he accused, t her e ar e a
gr owi ng number of i nst ances wher e such a bur den i s bl at ant l y pl aced on
t he shoul der s of t he accused despi t e t he l ack of st at ut or y di r ect i on t o
t hat ef f ect . " ° Though t he r eader may f eel conf i dent t hat t he i ssue of l ack
of age i s t o be t r eat ed i n an or t hodox f ashi on, i mposi ng on t he accused
an evi dent i al bur den onl y, a f ur t her exampl e may show t hat t he i ssue
her e i s not al l t hat el ement ar y . Take, f or i nst ance, t he of f ence of pub-
l i shi ng a def amat or y l i bel . Sect i on 265 of t he Cr i mi nal Code makes i t an
i ndi ct abl e of f ence t o publ i sh a def amat or y l i bel , and i t woul d seem t hat
knowl edge t hat t he l i bel i s f al se i s not an el ement of t he of f ence . ' ' ' The
ensui ng Code sect i ons go on, however , t o set f or t h many appar ent exon-
er at i ons . Sect i on 273 st at es :

No per son shal l be deemed t o publ i sh a def amat or y l i bel by r eason onl y t hat he

publ i shes def amat or y mat t er t hat , on r easonabl e gr ounds, he bel i eves i s t r ue, and
t hat i s r el evant t o any subj ect of publ i c i nt er est , t he publ i c di scussi on of whi ch i s
f or t he publ i c benef i t .

Who i s t o pr ove or di spr ove t hese mat t er s? I f t he of f ence was a
summar y convi ct i on mat t er , whi ch of cour se i t i s not , and i f t he i ssues

deal t wi t h i n sect i on 273 can be cl assi f i ed as mat t er s of " except i on,

exempt i on, pr ovi so, excuse or qual i f i cat i on" , t hen sect i on 730( 2) woul d
cast t he l egal bur den of pr oof ont o t he accused . But def amat or y l i bel i s
an i ndi ct abl e of f ence and t her e i s no count er par t t o sect i on 730( 2) gov-
er ni ng pr oceedi ngs by i ndi ct ment . However , a r ecent House of Lor ds
deci si on, R. v . Hunt ,

172 has opened t he door f or an ar gument t hat an
esot er i c common l aw doct r i ne oper at es f or al l of f ences i n t he same man-
ner as sect i on 730( 2) oper at es expr essl y f or summar y convi ct i on of f ences .

( a) Summar y Convi ct i on Of f ences- Cr i mi nal Code Sect i on 730( 2)

The f i r st i ssue t hat must be addr essed i s what exact l y i s a mat t er of
" except i on, exempt i on, pr ovi so, excuse or qual i f i cat i on" t hat wi l l br i ng
sect i on 730( 2) of t he Cr i mi nal Code ( or one of i t s pr ovi nci al count er -

" I
I n Fl emi ng v . R. , supr a, f oot not e 24, at p . 660, i n whi ch t he Char t er was not

an i ssue, Wi l son J . ( f or t he cour t ) st at ed :

. . . R. v . Appl eby . . . mai nt ai ned t hat an enact ment whi ch r ever ses t he onus of
pr oof must do so expr essl y . I ndeed, t he Bi l l of Ri ght s i t sel f . . . i f not hi ng el se

r equi r es expr ess wor ds i n or der t o " abr ogat e, abr i dge or i nf r i nge" any of t he r i ght s

and f r eedoms i n s . 2 .
17 ° For exampl e newl y cr eat ed non- st at ut or y def ences such as due di l i gence f or

st r i ct l i abi l i t y of f ences, per R. v . Saul t St e . Mar i e, supr a, f oot not e 6, di scussed i nf r a ;

t he def ence of of f i ci al l y i nduced er r or : R. v . Cancoi l Ther mal Cor p . ( 1986) , 52 C. R.
( 3d) 188 ( Ont . C. A. ) ; ent r apment : R. v . Mack ( 1985) , 49 C. R. ( 3d) 169 ( B. C. C. A. ) ,

l eave t o appeal t o t he Supr eme Cour t of Canada gr ant ed, i bi d . We have al r eady seen,
supr a, at p . 41, how s . 730( 2) has had t he ef f ect of pl aci ng a l egal bur den on t he accused
i n summar y convi ct i on mat t er s by bei ng " r ead i nt o" t hose Code sect i ons t hat envi si on a

" l awf ul excuse or j ust i f i cat i on, et c . " oper at i ng i n t he accused' s f avour .

" " S . 264 cr eat es a separ at e of f ence, wi t h a hi gher penal t y, f or publ i shi ng a l i bel
known t o be f al se .

172
119871 A. C. 352, [ 1987] 1 Al l E. R. 1 ( H. L . ) .
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par t s) i nt o pl ay and cast t he l egal bur den ont o t he accused t o pr ove t he

exi st ence of such mat t er s of exoner at i on . I t appear s t o be cl ear t hat t he

t ype of def ences sought t o be encompassed by t he wor di ng of sect i on

730( 2) does not i ncl ude common l aw def ences . 173 Excl udi ng common

l aw def ences f r om t he oper at i on of Code sect i on 730( 2) or t he ot her

pr ovi nci al and f eder al 17' bl anket st at ut or y pr ovi si ons of l i ke i mpor t does

not sol ve al l pr obl ems of cat egor i zat i on . Even i n t he case of an appar ent

exoner at i on speci f i cal l y set f or t h i n a st at ut e, t hr ee choi ces appear t o be

open .

The l ack of such exoner at i ng f act or coul d be seen as an essent i al

el ement of t he of f ence, t o be pr oven beyond a r easonabl e doubt by t he

Cr own whet her or not t he accused has sat i sf i ed an evi dent i al bur den on

t he i ssue . 175 The second possi bi l i t y i s t hat t he exoner at i ng f act or mi ght

be seen as i mposi ng an evi dent i al bur den on t he accused, yet not f i t t i ng

wi t hi n t he descr i pt i on of an " except i on, exempt i on, et c . " , whi ch i s t he

t hi r d choi ce, and whi ch woul d r equi r e t hat t he accused sat i sf y a l egal

bur den . An exampl e of t hi s second possi bi l i t y, whi ch woul d r equi r e t hat

t he accused sat i sf y a mer e evi dent i al bur den i s, per haps, t hat of l ack of

age as set f or t h ear l i er . I t i s cer t ai nl y t he cor r ect opt i on when t he st at u-

t or y gr ound of exoner at i on i s mer el y a r est at ement of a gr ound r ecog-

ni zed at common l aw, such as Cr i mi nal Code sect i on 34 whi ch deal s

wi t h sel f def ence . 176 I ndeed, i n sununar y convi ct i on mat t er s wher e sec-

t i on 730( 2) or i t s equi val ent ar e oper at i ve, t he sol e occasi on when a

mer e evi dent i al bur den i s cast on t he accused t o r ai se t he i ssue of a

st at ut or y gr ound of exoner at i on appear s t o be pr eci sel y when t he pr ovi -

si on i n quest i on i s a r ewor ki ng of a r ecogni zed common l aw def ence .

Lack of age, af t er al l , was a r ecogni zed def ence at common l aw. 177

Beyond t hi s i n summar y convi ct i on pr oceedi ngs t he choi ce appear s t o

be t he st ar k one bet ween ei t her a l egal bur den on t he Cr own or one on

t he accused, wi t h no easy gui del i nes, as we wi l l see shor t l y i n t he di s-

cussi on of R. v . Hunt . l * 7s

173 Per ka v . R. , supr a, f oot not e 7, at pp . 258 ( S. C. R. ) , 138 ( C. R. ) , per Di ckson J .

Anot her r est r i ct i on i s t hat t he except i on, et c . , must be cr eat ed by a st at ut e of t he same

l egi sl at i ve aut hor i t y whi ch has cr eat ed t he of f ence : R. v . Edmont on Br ewi ng and Mal t -

i ng Co . , . [ 1923] 2 W. W. R. 1107, at pp . 1117- 1118 ( Al t a . C. A. ) , per Beck J . A.

17' For exampl e, Nar cot i c Cont r ol Act , supr a, f oot not e 67, s . 7 ; Food and Dr ug

Act , R. S . C. 1970, c . F- 27, s . 44( 1) .
I ns Thi s i s i n f act t he event ual r ul i ng i n R. v . Hunt , supr a, f oot not e 172, whi ch wi l l

be di scussed i nf r a . See t oo R. v . Tr awi ck ( 1972) , 8 C. C. C. ( 2d) 471 ( Al t a . T. D . ) ; R. v .

Makar enko ( 1945) , 83 C. C. C. 328 ( Al t a . App . Di v . ) ; R. v . Wal chuk, [ 1938] 1 W. W. R.

208 ( Bask. K. B. ) .
176 Mewi t t and Manni ng, op . ci t . , f oot not e 19 .
177 Mar sh v . Loader ( 1863) , 14 C. B. ( N. S . ) 535, 143 E. R. 555 ( C. P. ) .

17$ I nf r a, p . 45 et seq . Of cour se, t he l egal bur den on t he Cr own i n cr i mi nal l aw i s

gener al l y pr oof beyond r easonabl e doubt , and on t he accused i t i s pr oof of t he bal ance of

pr obabi l i t i es . Except i ons t o t hi s st andar d on t he Cr own i ncl ude pr oof of Char t er s . 1

j ust i f i cat i on : Oakes, supr a, f oot not e 2, at pp . 137 S. C . R. ) , 226 ( D. L . R. ) , and Cr own

pr oof of t he accused' s i nsani t y : R. v . Si mpson ( 1977) , 35 C. C. C. ( 2d) 337 ( Ont . C. A. ) .
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Once, however , a gr ound of exoner at i on i s char act er i zed as a mat -
t er of " except i on, exempt i on, et c . " , a l egal bur den i s t hen pl aced cl ear l y
on t he accused and t he i ssue of t he Char t er i s i mmedi at el y r ai sed . To

dat e Canadi an cour t s have gener al l y uphel d t he oper at i on of pr ovi si ons
l i ke sect i on 730( 2) , despi t e t he pr esumpt i on of i nnocence . ` 79 The l ead-
i ng aut hor i t y comes once agai n f r omt he Ont ar i o Cour t of Appeal . R. v .
Lee' s Poul t r y" ' deal t wi t h t he Ont ar i o pr ovi nci al summar y convi ct i on
equi val ent of sect i on 730( 2) , 181 and t he par t i cul ar of f ence i nvol ved was

t hat of oper at i ng a meat pr ocessi ng pl ant , ot her t han " an est abl i shment " ,
wi t hout a l i cence .

182 The exi st ence of a l i cence was cl ear l y " an aut hor i -
zat i on, except i on, exempt i on or qual i f i cat i on" , t her eby r equi r i ng t hat
t he accused pr ove t he exi st ence of t he l i cence . Yet a concur r ent i ssue

was whet her or not t he accused' s pl ant was " ot her t han an est abl i sh-

ment " . Though t hi s i ssue al so mi ght have been seen as an " except i on
or exempt i on, et c . " Br ooke J . A. saw i t r at her as one of t he essent i al
el ement s of t he of f ence and t her ef or e not caught by t he bl anket r ever se

onus cl ause . Thi s i s al ways an i nescapabl e concl usi on when t he bound-
ar i es of t he of f ence- def ence di chot omy must be del i neat ed . ' 83 As t he
pr osecut i on had i nt r oduced no evi dence t o negat e t he possi bi l i t y t hat t he

accused' s pl ant was i n f act " an est abl i shment " , an acqui t t al was ent er ed .

Lee' s Poul t r y i s of most i nt er est r egar di ng t he const i t ut i onal val i d-

i t y of t he r ever se onus cl ause whi ch cl ear l y di d oper at e on t he i ssue of a

l i cence . Possessi on of a l i cence i s a cl assi c exampl e of a t r ue def ence,

and t he l ack of a l i cence wi l l not be seen as one of t he el ement s of t he

of f ence f or t he Cr own t o pr ove beyond r easonabl e doubt . ' $' I n Lee' s

Poul t r y Br ooke J . A. uphel d t he pr ovi nci al bl anket r ever se onus cl ause

on t he basi s t hat i t was " r easonabl e" , t he t est pr opounded by Oakes' 85
i n t he Ont ar i o Cour t of Appeal . I nevi t abl y, Lee' s Poul t r y wi l l have t o be

r e- exami ned i n l i ght of t he Oakes j udgment i n t he Supr eme Cour t . But
t he case st i l l has a pr esent r el evance . I n t he j udgment i n Lee' s Poul t r y

' 79
R. v . Schwar t z ( 1983) . 10 C. C. C. ( 3d) 34 ( Man . C. A. ) , uphel d s . 106 . 7( 1) of

t he Cr i mi nal Code, whi ch t hr ows t he bur den ont o t he accused of pr ovi ng t hat he or she
has, i nt er al i a, a f i r ear ms acqui si t i on cer t i f i cat e . The same concl usi on was r eached by
t he Nova Scot i a Cour t of Appeal i n R. v . Conr ad ( 1983) , 8 C. C. C. ( 3d) 482 . The
of f ence- def ence di chot omy was t he basi s f or t he j udgment .

' $° ( 1985) , 43 C. R. ( 3d) 289 ( Ont . C. A. ) .

' $' Pr ovi nci al Of f ences Act , R. S. O . 1980, c . 402, s . 48( 3) :

The bur den of pr ovi ng t hat an aut hor i zat i on except i on, exempt i on or qual i f i cat i on
pr escr i bed by l aw oper at es i n f avour of t he def endant i s on t he def endant . . .
' sz

I f t he pl ant was " an est abl i shment " t hen i t woul d come under f eder al l i cenci ng

j ur i sdi ct i on, and hence t hi s st r ange t er mi nol ogy; R. v . Lees Poul t r y, supr a, f oot not e 180,
at p . 292-

183
Supr a, at pp . 11- 12 .

' $` ' See R. v . St avi ss ( 1943) , 79 C. C. C. 105 ( N. S. App. Di v . ) ; R. v . Edwar ds,
[ 19751 Q. 13 . 27, [ 197412 Al l E. R. 1085 ( C. A. ) .

i ss ( 1983) , 145 D. L . R. ( 3d) 123 ( Ont . C. A. ) .
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t her e i s a sur pr i si ng suggest i on, whi ch has gai ned some academi c suppor t ,
186

t hat t he Oakes appr oach may be onl y t angent i al l y appl i cabl e t o t he t ype

of r ever se onus cl ause deal t wi t h i n Lee' s Poul t r y . I n Oakes bot h t he

Cour t of Appeal and t he Supr eme Cour t deal t wi t h t he sect i on i n ques-

t i on, sect i on S of t he Nar cot i c Cont r ol Act , ' 8' as i f i t set f or t h a pr e-

sumpt i on . I n Lee' s Poul t r y ' 88 Br ooke J . A. di st i ngui shed Oakes f or t hi s

r eason :

Unl i ke t he sect i on i n quest i on i n R . v . Oakes, s . 48( 3) does not pur por t t o cr eat e a

pr esumpt i on but r at her t o expr ess i n st at ut e f or m an except i on t o a gener al r ul e of

pl eadi ng and pr oof . . . The except i on pr ovi ded f or does not depend upon pr esumpt i on.

ut t hi s i s sur el y a speci ous gr ound upon whi ch t o di st i ngui sh Oakes .

Sect i on 8 of t he Nar cot i c Cont r ol Act does not f ol l ow t he t ypi cal f or mu-

l at i on of a pr esumpt i on and si mpl y does not expr essl y pur por t t o pr e-

sume one f act once a basi c f act i s pr oven . Rat her , once t he accused i s

f ound i n possessi on of a nar cot i c, he or she must t hen bear t he bur den of

pr ovi ng t he l ack of possessi on f or t he pur pose of t r af f i cki ng . What Mar -

t i n J . A. i n t he Cour t of Appeal , and Di ckson C. J. C. i n t he Supr eme Cour t

i n Oakes wer e abl e t o see i s t hat such a r ever se onus cl ause can conve-

ni ent l y be r ef r ai ned as a pr esumpt i on, and t hi s assi st ed i n deal i ng wi t h

Uni t ed St at es const i t ut i onal j ur i spr udence and Canadi an Bi l l of Ri ght s

aut hor i t i es . The r ever se onus cl ause deal t wi t h i n Lee' s Poul t r y mi ght

j ust as easi l y have been r ephr ased as a pr esumpt i on, t hat upon pr oof of

t he accused oper at i ng a pl ant ( basi c f act ) t he l ack of a l i cence was pr e-

sumed, i n t he absence of pr oof by t he accused t o t he cont r ar y . The

appr oach woul d al l ow t he f ul l appl i cat i on of Oakes and woul d sur el y

l ead t o t he concl usi on t hat t he pr ovi nci al bl anket r ever se onus cl ause

deal t wi t h i n Lee' s Poul t r y, l i ke sect i on 730( 2) of t he Code, cont r avened

t he pr esumpt i on of i nnocence . Because of t he l ack of any r at i onal con-

nect i on bet ween t he basi c f act of oper at i on of a pl ant , and t he pr esumed

l ack of a l i cence, t her e woul d seem t o be l i t t l e r oom f or j ust i f i cat i on

under sect i on 1 of t he Char t er of t he r ever se onus cl ause as i t oper at ed

i n Lee' s Poul t r y, ' 89 or i ndeed i n most cases of i t s oper at i on .

( b) I ndi ct abl e Of f ences- The Uni ver sal Common LawEqui val ent of Sec-

t i on 730( 2)

I f R. v . Hunt " o i s f ol l owed i n Canada, i t wi l l have t he ef f ect of

maki ng t he pr evi ous di scussi on r espect i ng t he r ever se onus i n summar y

l ab
Don St uar t , Oakes i s not Enough ( 1985) , 43 C. R. ( 3d) 315, at p . 316 . Cf . R. v .

Gr ay, supr a, f oot not e 167 .
t ai Supr a, f oot not e 67 .
i aa Supr a, f oot not e 180, at p . 294 .

189 Thi s was t he basi s f or t he deci si on of Webb Co . Ct . J . appeal ed f r om, i bi d. , at

p . 294, whi ch I suppor t . For a l ook at Lee' s Poul t r y af t er Oakes, see Re R and Kand D

( 1986) , 22 C. R. R. 292 ( Ont . Pr ov . Ct . ) .
i 9o

Supr a, f oot not e 172 . See A. A. S . Zucker mann, No Thi r d Except i on t o t he

Wool mi ngt on Rul e ( 1987) , 103 Law Q. Rev . 170 . 1 do not agr ee wi t h some of hi s

anal ysi s of Hunt . See t oo, P. Meal y, Pr oof and Pol i cy : No Gol den Thr eads, [ 1987]

Cr i m. L . Rev . 353 .
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convi ct i on mat t er s appl i cabl e equal l y t o i ndi ct abl e of f ences, despi t e t he

l ack of a st at ut or y bl anket r ever se onus cl ause f or t hese mor e ser i ous
of f ences al ong t he l i nes of sect i on 730( 2) . Hunt hel d t hat t her e i s a
common l aw pr ocedur al r ul e of pl eadi ng and pr oof t hat i s appl i cabl e t o

al l of f ences whi ch woul d t hr ow ont o t he accused t he bur den of pr ovi ng

t hat an except i on, exempt i on, et c . , oper at es i n t he accused' s f avour .
The st at ut or y pr ovi si ons' 91 i n Hunt wer e somewhat compl ex, but t he
case can be summar i zed by st at i ng t hat t he accused was char ged wi t h
t he i ndi ct abl e of f ence of possessi on of mor phi ne, and i t was pr oven t hat
he di d possess mor phi ne, mi xed wi t h caf f ei ne and at r opi ne . Ther e was
no evi dence of t he pr opor t i on of mor phi ne i n t he mi xt ur e . The st at ut or y

pr ovi si on cr eat i ng t he of f ence set out t he pr ohi bi t i on of possessi on of
mor phi ne, but r ecogni zed t hat i t was " subj ect t o any r egul at i ons" made
under t he Act , and t he per t i nent r egul at i on st at ed t hat t he of f ence cr eat -
i ng sect i on " shal l not have ef f ect i n r el at i on t o" a pr epar at i on of mor -
phi ne wher e t he mor phi ne made up no mor e t han a speci f i ed pr opor t i on
of t he pr epar at i on . The accused ar gued ( successf ul l y) t hat t he Cr own

had t o pr ove, as one of t he el ement s of t he of f ence, t hat t he pr opor t i on

of mor phi ne i n t he mi xt ur e possessed by t he accused, was equal t o or

hi gher t han t he mi ni mumpr opor t i on as set out i n t he r egul at i on . As t he

Cr own had of f er ed no evi dence on t hi s essent i al el ement of t he of f ence,

t he accused had no case t o meet . The Cr own on t he ot her hand ar gued
t hat t he i ssue of t he pr opor t i on of mor phi ne i n t he mi xt ur e was an excep-
t i on t o t he gener al pr ohi bi t i on agai nst possessi ng mor phi ne, and t hus by

vi r t ue of t he common l aw pr ocedur al r ul e t o t he same ef f ect as t he

Engl i sh st at ut or y pr ovi si on r el at i ng t o summar y convi ct i on mat t er s, t he
Cr own need not deal wi t h t he i ssue, as t he accused had t o pr ove he was
ent i t l ed t o t he benef i t of t hi s except i on .

I n si di ng wi t h t he accused' s i nt er pr et at i on, t he Law Lor ds i n Hunt

pr ovi de some usef ul i nsi ght s i nt o possi bl e i ndi cat or s t o assi st i n dr awi ng

t he di vi di ng l i ne bet ween t he el ement s of t he of f ence, and i ssues of t r ue

def ence . I f t he " mat t er of possi bl e exoner at i on" , t o use a pur posel y

i nnocuous phr ase, appear s i n t he cl ause cr eat i ng t he of f ence r at her t han

i n some subsequent pr ovi so, t hi s poi nt s mor e t o t he negat i on of t hi s

mat t er bei ng i nt ended t o be one of t he el ement s of t he of f ence . '
92 of

chi ef i mpor t ance appear s t o be t he ease or di f f i cul t y t hat woul d be encoun-
t er ed by t he Cr own or accused bear i ng t he bur den on t he mat t er i n

quest i on . '
93

Thi s l at t er f act or , whi ch wi l l i nevi t abl y be sei zed upon i n
f ut ur e cases, i s a bi t t r oubl i ng . Al l of t he common l aw def ences, whi ch
al most i nvar i abl y pl ace onl y an evi dent i al bur den on t he accused, 194

coul d
be seen as i ssues upon whi ch t he accused has t he most i nt i mat e knowl -

191
Mi suse of Dr ugs Act 1971, s . 5 .

192
Supr a, f oot not e 172, at pp . 374 ( A. C. ) , 10 ( Al l E. R. ) .

193 I bi d. , at pp . 374 ( A. C. ) , 11 ( Al l E. R. ) , per Lor d Gr i f f i t hs, 383- 384 ( A. C. ) ,

17- 18 ( Al l E. R. ) , per Lor d Ackner .
194

Except i ng i nsani t y and a f ew ot her mat t er s, supr a, f oot not e 170 .
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edge, and t hus coul d most easi l y bear t he bur den of pr oof . But as t hi s

f act or has not been enough t o r ai se t he bur den f r om evi dent i al t o l egal

on an accused wi shi ng t o asser t such common l aw def ences, i t i s ques-

t i onabl e why i t shoul d assume so cr uci al a r ol e i n t he st at ut or y f r ame-

wor k wher e t he l egi sl at ur e has not been cl ear on t he poi nt . The one

st age i n a t r i al wher e t he essent i al el ement s of an of f ence must be di f f er -

ent i at ed f r om t r ue def ences i s t he st age wi t h whi ch Hunt was concer ned-

whet her t he Cr own case coul d sur vi ve a mot i on f or a di r ect ed ver di ct . 195

The case, t hen, pr esent ed a l egi t i mat e f r amewor k wi t hi n whi ch t o sear ch

f or cr i t er i a di st i ngui shi ng t he el ement s of an of f ence f r om t r ue def ences

of t he par t i cul ar var i et y of " except i ons, exempt i ons, et c . " Yet t o con-

cl ude t hat a mat t er of exoner at i on can be cat egor i zed as a def ence si m-

pl y because t he accused can mor e easi l y pr ove i t , seems a cyni cal abdi -

cat i on by t he House of Lor ds of any hope f or pr i nci pl e i n t he sear ch f or

a di st i nct i on bet ween t he el ement s of an of f ence and t r ue def ences . Such

cyni ci sm may be j ust i f i ed because of t he l ack of any r eal l ogi c i n t he

of f ence- def ence di chot omy . Put even i f t hei r Lor dshi ps cannot be cr i t i -

ci zed f or t hei r pr act i cal r el i ance upon t he ease wi t h whi ch t he gown or

t he accused may deal wi t h a par t i cul ar i ssue i n a t r i al as t he key t o t he

of f ence- def ence di chot omy, t her e i s sur el y somet hi ng wr ong wi t h t he

concl usi on r eached t hat whenever an i ssue can, on t hi s basi s, be cat ego-

r i zed as a t r ue def ence of " except i on, exempt i on, et c . " , t he bur den on

t he accused i s a f ul l l egal bur den . Lor d Gr i f f i t hs, t hough r ecogni zi ng

academi c opi ni on suppor t i ng t he upper l i mi t of an evi dent i al bur den on

t he accused, " ' nonet hel ess hel d t hat f or such a " f undament al change"

i n cr i mi nal l aw t heor y onl y Par l i ament , not t he House of Lor ds, i s t he

pr oper aut hor i t y t o pet i t i on . What an ast oni shi ng sent i ment i n vi ew of

t he f act t hat what Hunt i t sel f was af f i r mi ng was a r ul e of pr ocedur e

" hammer ed out on t he anvi l of pl eadi ng" , 197 f ashi oned by t he common

l aw, whi ch Lor d Gr i f f i t hs expr essl y r ecogni zed " adapt s i t sel f and evol ves

t o meet t he changi ng pat t er ns and needs of soci et y" . 19' Ther e was r eal l y

no r eason t hat t hi s same common l aw coul d not decl ar e t hat an evi den-

t i al , as opposed t o a l egal bur den, r est ed on an accused t o r ai se t he i ssue

of t hi s sor t of t r ue def ence .

What t he Law Lor ds advocat e i n Hunt i s t hat when f aced wi t h a

st at ut e t hat i s not cl ear i n del i neat i ng a mat t er of exoner at i on as an

essent i al el ement of t he of f ence or a t r ue def ence, a pr oper way t o pr o

ceed i s : " We cannot t el l what Par l i ament i nt ended . But because i t woul d

be easi er f or you, t he accused, t o pr ove you ar e ent i t l ed t o t he benef i t of

t hi s mat t er of exoner at i on, we wi l l l abel i t an except i on and make you

pr ove i t " . The appr oach I advocat e, and whi ch I have at t empt ed t o

195 Supr a, pp . 11- 12 .
196

Supr a, f oot not e 172, at pp . 376 ( A. C. ) , 11- 12 ( Al l E. R. ) .
" R. v . Edwar ds, supr a, f oot not e 184, at pp . 39- 40 ( Q. B. ) , 1095 ( Al l E. R. ) .
198 Supr a, f oot not e 172, at pp . 372 ( A. C. ) , 9 ( Al l E. R. ) .
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show i s di ct at ed by sect i on 11 ( d) of t he Char t er i s : " We cannot t el l

what Par l i ament i nt ended . But because we f eel t hat at t hi s st age a suf f i -
ci ent pr i maf aci e case of gui l t has been made out agai nst you, t he accused,
i t i s f ai r t o cal l upon you t o r ai se a r easonabl e doubt as t o t he exi st ence

i n your f avour of t he mat t er of exoner at i on . " I cannot see why a f r ee
and democr at i c soci et y shoul d r equi r e mor e .

Hunt , i f f ol l owed i n Canada, woul d have a ser i ous ef f ect on t he

pr esumpt i on of i nnocence . Ther e ar e numer ous st at ut or y pr ovi si ons appl i -
cabl e t o i ndi ct abl e of f ences, whi ch coul d cl ear l y be cat egor i zed as excep-

t i ons, exempt i ons, et c . , ' 99 and numer ous ot her pr ovi si ons of whi ch t he
openi ng exampl e r el at i ng t o def amat or y l i bel i s one, whi ch may be uncer -
t ai n, but whi ch def i ni t el y coul d, on a Hunt anal ysi s, be so cat egor i zed, "
because of t he ease wi t h whi ch t he accused mi ght bear t he bur den of
pr oof . I f t hese i nst ances ar e seen as " except i ons, exempt i ons, et c . " ,
t hen Hunt woul d seek t o pl ace t he bur den of pr oof of such i ssues on t he
accused . The Hunt key t o cat egor i zat i on woul d al so af f ect summar y
convi ct i on mat t er s by per haps cl assi f yi ng as " except i ons, exempt i ons,
et c . " many mat t er s not so vi ewed at pr esent . 201

Despi t e st r ong i ndi cat i ons t hat Hunt may be adopt ed by Canadi an
cour t s, 2° or embar ked upon i ndependent l y by l egi sl at i on, ° 3 such an
appr oach woul d be nei t her war r ant ed nor desi r abl e i n vi ew of sect i on

11 ( d) of t he Char t er . 204 The House of Lor ds i n Hunt r ecogni zed t hat t he

199 See f or exampl e Cr i mi nal Code, supr a, f oot not e 46, ss . 178. 11( 2) , 188, 190 .
z° °

For exampl e, i bi d. , ss . 387( 7) , 254( 2) , 268- 274, 276- 279, 281. 2( 3) ( b- d) , 347( 2) .
201

One ar guabl e f ur t her ef f ect of Hunt woul d be t o over t ur n R. v . Camer on, supr a,

f oot not e 166, and hol d t hat whenever t he st at ut e pr ohi bi t ed an act " wi t hout l awf ul
excuse" t hen, as such an excuse i s wi t hi n t he common l aw r ul e expounded by Hunt , t he
bur den of pr oof of t he excuse f al l s upon t he accused, despi t e t he l ack of an expr ess

st at ut or y di r ect i on t o t hat ef f ect . I n ot her wor ds, t he ef f ect her e f or i ndi ct abl e of f ences
wi l l be t he same as t hat al r eady achi eved f or summar y convi ct i on mat t er s by s . 730( 2) ;
see supr a, f oot not e 167, and accompanyi ng t ext .

' ` ° ` The f or er unner of Hunt was R. v . Edwar ds, supr a, f oot not e 184 . Edwar ds has
been f ol l owed i n Canada, and t hi s t endency may wel l cont i nue wi t h r egar d t o Hunt . See

R. v . Lee' s Poul t r y, supr a, f oot not e 180 ; R. v . Gr i sdal e ( 1982) , 15 Man. R. ( 2d) 382
( Man . Co . Ct . ) ; R. v . Mudf or d and Schot t ( 1982) , 40 O. R. ( 2d) 626 ( Ont . Co . Ct . ) ; R.
v . McKenzi e ( 1983) , 44 N. B. R. ( 2d) 402 ( MB. Q. B . ) ; R. v . Br unel l e ( 1978) , 44 C. C. C.
( 2d) 508 ( Ont . H. C. ) ; R. v . Medi ci ne Hat Gr eenhouses Lt d. , [ 1980] 2 W. W. R. 596
( Al t a . Pr ov . Ct . ) ; see t he di scussi on i n P. K. McWi l l i ams, Canadi an Cr i mi nal Evi dence,

Suppl ement ( 1986) , p . 135 . I do not agr ee wi t h hi s concl usi ons .
zos The Dr af t Evi dence Act , supr a, f oot not e 3, s . 12( 1) i s i n t er ms si mi l ar t o s .

730( 2) , yet appl i es t o al l of f ences ( i ndi ct abl e and summar y) . Sect i on 12( 2) goes on t o
st at e t hat t he pr ovi si on " does not appl y t o t he def ence of pr ovocat i on i n r el at i on t o
mur der or t o any def ence of gener al appl i cat i on pr ovi ded by l aw" . See McWi l l i ams, op .
ci t . , f oot not e 10, p . 660 .

20' I f Wi l son J . i s cor r ect i n Fl emi ng v . R. , supr a, f oot not e 169, t hat a st at ut or y
r ever sal of an onus of pr oof ont o t he accused must be expr ess, t hen t her e can be no
r oom f or Hunt . I t i s of i nt er est t o not e t hat i n Engl and t he LawCommi ssi on, Codi f i ca

t i on of Cr i mi nal Law, # 143 ( 1985) , cr i t i ci zed R. v . Edwar ds, supr a, f oot not e 184, and
codi f i ed t he doct r i ne i n such a way t hat " l eaves i t open t o t he cour t s t o det er mi ne i t s
l i mi t s, or , i f t hought appr opr i at e, over r ul e i t " .
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wi de r angi ng r ever se onus t hey wer e endor si ng i nf r i nged t he pr esump-

t i on of i nnocence, and wer e t hus at pai ns t o br i ng i t wi t hi n t he " st at u-

t or y except i ons" admi t t ed by Wool mi ngt on . 2° 5 Once Canadi an cour t s

r ecogni ze t hat any occasi on wher e t he accused i s cal l ed upon t o pr ove

t he exi st ence of an " except i on, exempt i on, et c . " , br eaches sect i on

11( d) of t he Char t er ,
206 t he onl y i ssue r emai ni ng i s whet her t he Cr own

can j ust i f y such a br each i n t er ms of sect i on 1 . Ther e seems no r eason

why Oakes shoul d not gover n her e as wel l , and r egar dl ess of ot her con-

cer ns, i t i s unl i kel y i f many of t hese gener al r ever se onus pr ovi si ons

coul d pass t he r at i onal connect i on t est f ashi oned by Oakes . Ret ur ni ng t o

our def amat or y l i bel exampl e, i t coul d har dl y be sai d t hat once t he pub-

l i cat i on of a def amat or y l i bel i s pr oven, i t i s mor e pr obabl e t han not t hat

i t was publ i shed wi t hout a r easonabl e bel i ef as t o i t s t r ut h and not on a

subj ect of publ i c benef i t . I f t he, r eader bal ks at t he r ef r ami ng of t hi s sor t

of r ever se onus cl ause as a pr esumpt i on, al l owi ng an Oakes anal ysi s,

t hen even on gener al t er ms i t i s di f f i cul t t o see why a f r ee and demo-

cr at i c soci et y r equi r es such a l ar ge i nr oad i nt o t he pr esumpt i on of i nno-

cence when an evi dent i al onus on t he accused t o r ai se t hi s sor t of t r ue

def ence i s a vi abl e al t er nat i ve . Why shoul d an accused al l egi ng i nno-

cence by r eason of , say, a l i cence, be t r eat ed so di f f er ent l y f r om an

accused who al l eges sel f def ence, dr unkenness or pr ovocat i on? The ques-

t i on i s r het or i cal .

( 3) Due Di l i gence and Reasonabl e Mi st ake of Fact : R. v . Saul t St e .

Mar i e

R. v . Saul t St e . Mar i e
207 est abl i shed, f or t he newl y f ashi oned " st r i ct

l i abi l i t y" cat egor y of so cal l ed " publ i c wel f ar e of f ences" , t he dual def ences

of due di l i gence and r easonabl e mi st ake of f act . As men r ea i s not an

essent i al el ement of t hese st r i ct l i abi l i t y of f ences, due di l i gence and r ea-

sonabl e mi st ake of f act her e ar e pr oper l y cat egor i zed as t r ue def ences

because t hey ar e not per f or mi ng t he f unct i on of cal l i ng i nt o quest i on t he

exi st ence of an essent i al el ement of t he of f ence . These def ences wer e

r ecogni zed i n Saul t St e . Mar i e, " t o avoi d t he st r i ct ur es of absol ut e

l i abi l i t y' 1208 and t hus can l egi t i mat el y be seen as a bonus f or accused

per sons . I n pl aci ng t he onus of pr ovi ng t hese def ences f ul l y on t he accused

20s
Supr a, f oot not e 172, at pp . 368- 374 ( A. C. ) , 6- 10 ( Al l E. R. ) , per Lor d Gr i f -

f i t hs, 379- 380 ( A. C. ) , 14- 15 ( Al l E. R. ) , per Lor d Ackner .

206
Wi l l i ams, l oc . ci t . , f oot not e 22, p . 236 :

I f a per son comes wi t hi n an except i on t o an of f ence, or has a good def ence t o i t , he

i s i nnocent of t he of f ence . Ther ef or e i t i s anomal ous t hat t he bur den of pr ovi ng

i nnocence i n t hese r espect s shoul d r est on hi m.

" Supr a, f oot not e 6 . For a gl oss. on Saul t St e Mar i e, addi ng a f our t h cat egor y of

of f ences, see R . v . Met r o News Lt d . , supr a, f oot not e 158 .

2os St r asser v . Rober ge, [ 1979] 2 S . C. R. 953, at p . 991, ( 1979) , 103 D. L . R. ( 3d)

193, at p . 203, per Di ckson J . ( di ssent i ng) .
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t he Supr eme Cour t r el i ed on ver y shaky aut hor i t y, '-" but was exempl i f y-
i ng t he undeni abl e t r end t o i mpose a l egal bur den on t he accused as t he
t r ade of f f or t he benef i t of a newl y r ecogni zed def ence . 210

The ext ent of t he i nf r i ngement of t he pr esumpt i on of i nnocence

caused by t he l egal bur den on t he accused t o show due di l i gence or

r easonabl e mi st ake of f act i s vast because of t he ubi qui t y of publ i c wel

f ar e of f ences, 2 ' I most of whi ch wi l l be cat egor i zed as st r i ct as opposed

t o absol ut e l i abi l i t y of f ences af t er Saul t St e . Mar i e .
212

But , of cour se,

Saul t St e . Mar i e was deci ded bef or e t he Char t er was a r eal i t y . At t he
t i me Di ckson J . was del i ver i ng t he j udgment i n Saul t St e . Mar i e t he Bi l l

of Ri ght s guar ant ee of t he pr esumpt i on of i nnocence had al l but been

emascul at ed by t he Supr eme
Cour t . 213 What ever power Wool mi ngt on

hel d, i t di d not concer n Di ckson J . f or he r est r i ct ed i t s oper at i on t o t r ue

cr i mi nal of f ences, as opposed t o publ i c wel f ar e of f ences whi ch wer e t he

f ocus of Saul t St e . Mar i e. But t hi s i s sur el y a caval i er way ar ound

Wool mi ngt on ' s af f i r mat i on of t he pr esumpt i on of i nnocence . I know of

no aut hor i t y f or t he pr oposi t i on t hat , absent st at ut or y i nr oads, basi c pr i n-
ci pl es of cr i mi nal pr ocedur e and saf eguar ds f or t he accused such as t he

benef i t of t he pr esumpt i on of i nnocence do not appl y equal l y t o al l pr os-

ecut i ons f or of f ences of any t ype or degr ee . I n any event , t he val i di t y of

t he l egal bur den pl aced on t he accused t o pr ove t he t r ue def ences of due

di l i gence or r easonabl e mi st ake of f act cl ear l y r equi r es r eassessment af t er

t he Char t er .

209
Di ckson J . i n Saul t St e . Mar i e l ooked t o Aust r al i a f or suppor t , yet t he Aust r a-

l i an posi t i on i s not at al l cl ear . See t he di scussi on i n R. v . McKenzi e, [ 1983] N. Z . L . R.

78, at pp . 92- 93 ( N. Z . C. A. ) , per McMul l i n J . ; He Kaw Teh v . R. ( 1985) , 60 A. L. R.

449, at pp . 455- 457, ( Aust . H. C . ) , per Gi bb J . Di ckson J . al so made r ef er ence t o New

Zeal and aut hor i t i es, but t he whol e poi nt of R. v . St r awbr i dge, [ 1970] N. Z . L . R. 909
( N. Z . C. A. ) was t o al t er t he l egal bur den of R. v . Ewar t , [ 1906] N. Z . L. R. 709 ( N. Z . C. A. )
t o an evi dent i al bur den onl y, af t er Wool mi ngt on . Di ckson J . al so r el i es on t he j udgment

of Lor d Di pl ock i n Sweet v . Par sl ey . [ 1970] A. C. 132 ( H. L. ) , but i t i s cl ear t hat Lor d

Di pl ock was advocat i ng an evi dent i al bur den onl y on t he accused, i n keepi ng wi t h

Wool mi ngt on . Lor d Di pl ock' s vi ews have r ecent l y been adopt ed by t he House of Lor ds:

West mi nst er Ci t y Counci l v . Cr oyal gr ange, [ 1986] 1 W. L . R. 674 .

210 The mat t er i s a cent r al concer n i n Pat t er son v . New Yor k, supr a, f oot not e 42,

and i s di scussed by Fl et cher , op . ci t . , f oot not e 7 . Exact l y t he same f or ces ar e at wor k i n

t he def ences of of f i ci al l y i nduced er r or and ent r apment , supr a, f oot not e 170, whi ch al so
i n i mposi ng a l egal bur den on t he accused i nf r i nge t he pr esumpt i on of i nnocence .

=" See LawRef or m Commi ssi on of Canada, Our Cr i mi nal Law ( 1976) , pp . 11- 12,

whi ch set s out t hat t her e ar e over 20, 000 " r egul at or y of f ences" i n Canada and 20, 000
pr ovi nci al of f ences . Af t er St r asser v . Rober ge, supr a, f oot not e 208, i t i s unl i kel y t hat
many pr ovi nci al of f ences wi l l be cat egor i zed as " t r ue cr i mi nal of f ences" , t hat i s t hey
wi l l be " publ i c wel f ar e of f ences" .

212
Supr a, f oot not e 6, at p . 1326 ( S . C. R. ) , 181- 182 ( D . L . R. ) .

213 See t he r evi ew i n Oakes, supr a, f oot not e 2, of t he Bi l l of Ri ght s j ur i spr udence
i n t hi s ar ea .
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Most cour t s t hat have consi der ed t he poi nt have concl uded t hat

Char t er r i ght s i n gener al ,
214 and t he pr esumpt i on of i nnocence i n

par t i cul ar , 2 l s appl y equal l y t o publ i c wel f ar e of f ences as t o t r ue cr i mi nal

of f ences . Yet t her e has been t o dat e no consi der ed l ook at t he obvi ous

i nf r i ngement of t he pr esumpt i on of i nnocence occur r i ng by r eason of t he

l egal bur den pl aced on t he accused t o pr ove due di l i gence or r easonabl e

mi st ake of f act i n st r i ct l i abi l i t y of f ences . Those cour t s and comment at or s 216

who have l ooked at t he i ssue have been cur sor y i n t hei r t r eat ment . The

mai n aut hor i t y, such as i t i s, f or di smi ssi ng t he ar gument t hat t he bur den

of pr oof pl aced on an accused i n cases of st r i ct l i abi l i t y conf l i ct s wi t h

sect i on 11 ( d) of t he char t er appear s t o be t he f ol l owi ng di ct um of Jones

J . A. i n hi s di ssent i ng j udgment i n R. v . Mai dment : 217

Whi l e t he bur den of pr oof i mposed i n Saul t St e . Mar i e may conf l i ct wi t h s . 11 ( d)

of t he Canadi an Char t er of Ri ght s and Fr eedoms i n t he case of st r i ct l i abi l i t y

of f ences i t can be j ust i f i ed under s . 1 of t he Char t er . The Supr eme Cour t of Canada

consi der ed i t a r easonabl e l i mi t bef or e t he Char t er and I see no r eason t o hol d

ot her wi se at t hi s poi nt .

Now t hi s st at ement i s i mpor t ant f or i t s r ecogni t i on of t he i nevi t abl e br each

of t he pr esumpt i on of i nnocence by t he r ever se onus f or st r i ct l i abi l i t y

of f ences . Mor eover , i t i s al so i mpor t ant as an i l l ust r at i on of t he danger -

ous pot ent i al t hat sect i on 1 of t he Char t er hol ds t o er ode r i ght s and

f r eedoms ot her wi se guar ant eed by t he Char t er . But i t i s open t o t wo

214
R. v . St . John News Co. Lt d. ( 1984) , 157 A. P. R. 301, at pp . 317- 318 ( N. B . Q. B . ) :

Saul t St e . Mar i e doct r i ne i s subj ect t o Char t er ; R. v . West / ai r Foods Lt d. ( 1985) , 16

D. L . R. ( 4t h) 668 ( Bask . Q. B. ) : st at ut or y i nf r i ngement s on t he r i ght t o avai l onesel f of
t he def ence of due di l i gence ar e cont r ar y t o s . 7 of t he Char t er ; Ref er ence Re sec . 94( 2)

Mot or Vehi cl e Act B. C. , [ 198512 S. C. R. 486, at pp . 517- 518, ( 1985) , 23 C. C. C. ( 3d)

289, at p . 313, r ej ect s t he not i on t hat s . 7 of t he Char t er appl i es di f f er ent l y t o publ i c
wel f ar e of f ences .

Ther e ar e i nst ances wher e t he appar ent st at ut or y ef f ect of absol ut e l i abi l i t y has been
" r ead down" t o st r i ct l i abi l i t y i n or der t o pr eser ve t he val i di t y of t he st at ut or y pr ovi si on
af t er t he Char t er , yet wi t h no concer n over t he bur den of pr oof t her eby pl aced on t he
accused who wi shes t o r el y on due di l i gence or r easonabl e mi st ake of f act : R. v . Cancoi l

Ther mal Cor p . , supr a, f oot not e 170 .
215 R. v. Al st on ( 1985) , 22 C. C. C. ( 3d) 563 ( B . C. C. A . ) : publ i c wel f ar e l egi sl at i on

i s subj ect t o s . 11( d) of t he Char t er ; R. v . Pr ent i ce ( 1985) , 6 C. R. D . 775- 40- 02 : t he

def ence of due di l i gence meet s t he r equi r ement s of s . 11 ( d) of t he Char t er ( per Oakes i n

t he Cour t of Appeal ) ; R. v . Bur t ( 1985) , 21 C. C. C. ( 3d) 138, at p . 142 ( Sask. Q. B . ) :
st r i ct l i abi l i t y may yet of f end t he Char t er ; R. v . Mai dment ( 1984) , 10 C. C. C. ( 3d) 512,

at p . 521 ( N. S . App . Di v . ) , per Jones J . ( di ssent i ng) : st r i ct l i abi l i t y may conf l i ct wi t h s .

I I ( d) , but i t wi l l be j ust i f i ed under s . 1 .
216

The i ssue i s r ecogni zed by L. Tr embl ay, Sect i on 7 of t he Char t er : Subst ant i ve
Due Pr ocess? ( 1984) , 18 U. B. C. L . Rev . 201, at p . 245 n . 226 ; Don St uar t , Pr esumi ng

I nnocence: Why Compr omi se? ( 1983) , 32 C. R . ( 3d) 334 . To McWi l l i ams, op . ci t . ,

f oot not e 10, p . 664, t he i ssue i s si mpl e . He concl udes br i ef l y wi t h r espect t o t he r ever se

onus i n cases of st r i ct l i abi l i t y : " I t i s appar ent t hat such a bur den i s one whi ch i s

r at i onal l y consi st ent wi t h t he pr esumpt i on of i nnocence. " But why i s t hi s so?
217 Supr a, f oot not e 215, at pp . 520- 521 .
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obj ect i ons . Fi r st , i t f ai l s t o r equi r e t he Cr own t o j ust i f y t he Char t er

i nf r i ngement and i nst ead appear s t o be cal l i ng on t he accused t o con-

vi nce t he cour t t hat t he br each of t he pr esumpt i on of i nnocence cannot

be l egi t i mi zed under sect i on 1 . Whi l e Oakes has si nce t ol d us t hat t he

bur den on t he Cr own under sect i on 1 t o j ust i f y a Char t er br each i s onl y
t o convi nce t he cour t on t he bal ance of pr obabi l i t i es, 218 i t i s nonet hel ess

i mpor t ant t hat t he bur den on t he Cr own be r ecogni zed and i nsi st ed upon .

Second, Jones J . A. assumes t hat because t he Supr eme Cour t i n Saul t
St e . Mar i e i n 1978 was wi l l i ng t o cr eat e a r ever se onus cl ause, t hi s
somehowmeans t he i nf r i ngement of t he pr esumpt i on of i nnocence t her eby

cr eat ed wi l l be j ust i f i ed af t er t he Char t er has come i nt o oper at i on . Char -

t er l i t i gat i on has undeni abl y i l l ust r at ed how l aws pr esumabl y consi der ed
at one poi nt by t he cr eat i ng body t o have been accept abl e ar e unabl e t o

wi t hst and t he subsequent r edef i ni t i on by t he Char t er of what can be

j ust i f i ed i n Canadi an soci et y .

The ot her case wor t h ment i oni ng, and whi ch may t end t o suppor t a
di f f er i ng poi nt of vi ew t han t hat expr essed by Jones J . A . i n Mai dment ,

i s t he Br i t i sh Col umbi a Cour t of Appeal deci si on i n R. v . Al st on . 219 The

char ge was dr i vi ng whi l e under l i cence suspensi on, cont r ar y t o t he pr o-

vi nci al Mot or Vehi cl e Act . 22 ' By vi r t ue of t hat Act , upon admi ssi on i nt o

evi dence of a cer t i f i cat e f r omt he Super i nt endent of Mot or Vehi cl es set -

t i ng out t he f act of suspensi on, t he accused' s knowl edge of t he suspen-

si on was pr esumed, unl ess he or she pr oved l ack of knowl edge . The

cour t , cat egor i zi ng t hese pr ovi si ons as cr eat i ng a " modi f i ed f or m of

st r i ct l i abi l i
t y

" , 221 f ound t hat t he pr esumpt i on di d not meet t he t est s f or

val i di t y set out by t he Ont ar i o Cour t of Appeal i n Oakes, t he l at t er case

not havi ng yet r eached t he Supr eme Cour t . NowAl st on, of cour se, deal t

wi t h a st at ut or y onus pl aced upon t he accused t o pr ove ef f ect i vel y hi s or

her mi st ake of f act , as opposed t o t he cour t i mposed onus t o pr ove t he

t r ue def ences i n st r i ct l i abi l i t y of f ences wi t h whi ch we ar e now deal i ng .

Yet Al st on i s hel pf ul because t he of f ence t hat was i nvol ved, dr i vi ng

under suspensi on, was cat egor i zed as a publ i c wel f ar e of f ence and t he

cour t concl uded af t er r ef er r i ng t o Saul t St e . Mar i e : 222

I t was cont ended t hat t he pr ovi si ons of s . I 1 ( d) of t he Char t er wer e not i nt ended t o

have appl i cat i on t o publ i c wel f ar e l egi sl at i on . No aut hor i t y was ci t ed t o suppor t

t hat pr oposi t i on and i n my vi ew, such a r est r i ct i on ought not t o be appl i ed t o t he

pr ovi si ons of s . I I ( d) of t he Char t er .

Ther e r eal l y appear s no r eason why a si mi l ar appr oach shoul d not be
t aken t o t he r ever se onus, i n publ i c wel f ar e st r i ct l i abi l i t y of f ences, i mposed

on t he accused t o pr ove due di l i gence or r easonabl e mi st ake of f act . As

t hese ar e t r ue def ences, t her e ought t o be an evi dent i al bur den on t he

accused, but any hi gher bur den woul d br each t he pr esumpt i on of i nnocence .

218
Supr a, f oot not e 178 .

219
Supr a, f oot not e 215 .

'- 2° R. S . B . C . 1979, c . 288, s . 88 .

Supr a, f oot not e 215, at p . 565.

- ~` I bi d. , at p . 567.
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My concl usi ons have been i t emi zed i n t he I nt r oduct i on t o t hi s ar t i cl e

and ar e, i t i s hoped, cl ear by now. I wi sh t o f i ni sh wi t h a f ewwor ds on

t he desi r abi l i t y of an evi dent i al bur den as t he hi ghest bur den pl aced on

an accused, and t he r el evance of sect i on 1 of t he Char t er .

A. At Most an Evi dent i al Bur den

Focusi ng on j ust one aspect of my over al l concl usi ons, t he evi den-

t i al bur den, my submi ssi on i s t hat i f t hi s was seen as t he hi ghest bur den

whi ch mi ght be i mposed on an accused, t he most consi st ent sol ut i on t o

some di f f i cul t pr obl ems woul d be r eal i zed, and t hi s i n keepi ng wi t h a

vi br ant guar ant ee of t he pr esumpt i on of i nnocence .

We have seen t he pr obl ems i n mappi ng t he boundar i es of t he of f ence-

def ence di chot omy . These pr obl ems wi l l al ways be wi t h us, because t he

essent i al el ement s of ever y of f ence must be def i ned i n or der t o know

when t he gown can wi t hst and a mot i on f or a di r ect ed ver di ct of acqui t -

t al . But i f t he gr eat est bur den t hat can be pl aced on an accused i s evi -

dent i al , t hen t he pr obl ems i nher ent i n t he of f ence- def ence di chot omy

wi l l be mi ni mi zed. Once t he Cr own has pr oduced a case t o meet , t he

accused wi l l have t o r ai se a r easonabl e doubt as t o hi s or her i nnocence,

by vi r t ue of t he possi bl e exi st ence of a def ence, whet her t hat def ence

at t acks t he appar ent exi st ence of one of t he essent i al el ement s of t he

of f ence, or i s a t r ue def ence, r est i ng on some ot her excuse or j ust i f i ca-

t i on . But t her e wi l l be no need t o f al l i nt o t he Uni t ed St at es t r ap of

di st i ngui shi ng bet ween t he t wo f or ms of def ence because t he bur den on

t he accused i n bot h cases i s t he same .

V. Just i f i cat i on under Sect i on 1, and Concl usi on

Ref usi ng t o sanct i on any l egal bur den on an accused wi l l sol ve

r el at ed pr obl ems t hat ar e sel dom consi der ed, yet whi ch exi st whenever

t he possi bi l i t y r emai ns of a bur den on t he accused hi gher t han evi den-

t i al . For i nst ance we have seen t hr ough Pappaj ohn v . R. 223 t hat f or t r ue

cr i mi nal of f ences, as opposed t o st r i ct l i abi l i t y publ i c wel f ar e of f ences, 224

a mi st ake of f act def ence gener al l y seeks si mpl y t o cal l i nt o quest i on t he

223
Supr a, t he t ext at f oot not e 8 .

224 The concl usi on of Di ckson J . i n Saul t St e . Mar i e, supr a, f oot not e 6, t hat t he

mi st ake of f act i n st r i ct l i abi l i t y publ i c wel f ar e of f ences must be r easonabl e i s al so

sur pr i si ng i n vi ew of hi s subsequent vi ews on t hi s i ssue i n t r ue cr i mi nal of f ences i n

Pappaj ohn v . R. , supr a, f oot not e 3 . See t oo R. v . Bul mer , [ 1987] 4 W. W. R. 557

( S. C. C . ) . Despi t e Pappaj ohn, however , t he i dea per si st s even i n Canada t hat t her e i s

st i l l scope f or t he common l aw def ence of " r easonabl e mi st ake of f act " : R. v . Mor eau

( 1986) , 26 C. C. C. ( 3d) 359, at p . 374 ( Ont . C. A. ) . Cer t ai nl y r easonabl eness of bel i ef

wi l l be r equi r ed when t he st at ut e says so ( e . g . sel f - def ence: Rei l l y v . R . , [ 1984] 2

S. C . R. 396) but t hi s r equi r ement has al so been added when t he st at ut e i s not expl i ci t : R.

v . Met r o News Lt d . , supr a, f oot not e 158 ; R . v . Hansf or d ( 1987) , 75 A. R. 86 ( Al t a .

C. A. ) . See t oo t he r ecent deci si on of t he Hi gh Cour t of Aust r al i a i n Zecevi c v . D. P. P. ,

supr a, f oot not e 7 . Despi t e He Kaw Teh v . R . , supr a, f oot not e 209, Aust r al i a cl i ngs t o

t he def ence of " r easonabl e mi st ake of f act " .
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exi st ence of t l t ens r ea, one of t he essent i al i ngr edi ent s of t he of f ence,

and t her e i s onl y an evi dent i al bur den i mposed on t he accused t o r ai se

t hi s def ence . What about t he case, however , of a mi st ake as t o t he
exi st ence of a f act whi ch, i f i t had exi st ed, woul d not have gone t o
quest i on t he exi st ence of an el ement of t he of f ence, but r at her woul d
have est abl i shed a t r ue def ence? I f t he possi bi l i t y i s admi t t ed of a const i -
t ut i onal l y val i d l egal bur den on an accused t hen t her e wi l l be a t empt a-
t i on, whi ch has al r eady been yi el ded t o despi t e t he Char t er , " ' of i mpos-
i ng a f ul l l egal bur den on t he accused t o pr ove a mi st ake of f act when
t he mi st ake goes t o a t r ue def ence . But t hi s i s a needl ess st ep i nt o conf u-
si on . The bur den on t he accused asser t i ng a mi st ake of f act whi ch, i f
t r ue, woul d r esul t i n hi s or her i nnocence shoul d be t he same i n al l
cases, evi dent i al onl y . The poi nt al ways t o r emember i s t hat whenever
an accused per son i s f or ced t o pr ove hi s or her i nnocence, t hen t hi s
i nevi t abl y al l ows f or t he possi bi l i t y of a convi ct i on despi t e t he exi st ence

of a r easonabl e doubt . An accused may be abl e t o r ai se a r easonabl e
doubt , yet not be abl e t o r each t he st age of pr oof of i nnocence on t he
bal ance of pr obabi l i t i es . The cont i nued possi bi l i t y of a convi ct i on i n t he
f ace of a r easonabl e doubt as t o gui l t i s t he l egacy of any exi st i ng l egal

bur den on an accused, and i t shoul d si mpl y be er adi cat ed i n a count r y
gover ned by t he pr esumpt i on of i nnocence .

2 . Sect i on 1 Just i f i cat i on

My ci r cumscr i bed pur pose i n t hi s ar t i cl e was t o expl or e t he st r uc-
t ur e and scope of t he Char t er guar ant ee t o t he pr esumpt i on of i nno-

cence . I t i s not my obj ect i ve her e t o deal at any l engt h wi t h t he ef f ect of

sect i on 1 of t he Char t er . Thi s i s not t o deny i t s obvi ous r el evance . For
l oomi ng over al l my pr evi ous submi ssi ons i s t he undeni abl e possi bi l i t y

t hat a cour t pr epar ed t o r ecogni ze t hat a br each of t he pr esumpt i on of

i nnocence has occur r ed, may nonet hel ess go on t o j ust i f y t hat br each as
accept abl e i n a f r ee and democr at i c soci et y .

I n vi ew of t he pr ot ean qual i t i es of sect i on 1, I woul d i ndeed not be
sur pr i sed i f i t i s used t o l egi t i mi ze many of t he exi st i ng br eaches of t he

225 R. v . Roche ( 1985) , 20 C. C. C. ( 3d) 523 ( Ont . C. A. ) . The case i nvol ved a

char ge of sexual assaul t , Cr i mi nal Code, supr a, f oot not e 46, s . 246. 1( 1) . The accused

ar gued consent , but was met wi t h s . 246. 1( 2) whi ch deni es t he def ence of consent wher e
t he compl ai nant i s under f our t een ( t he case her e) unl ess t he accused i s l ess t han t hr ee
year s ol der t han t he compl ai nant ( not t he case her e) . The accused honest l y bel i eved t he

compl ai nant was ol der t han f our t een . Br ooke LA. , f or t he cour t , hel d t hat t he age of t he
compl ai nant was not an el ement of t he of f ence : i bi d . , at p . 532 . 1 f eel he was i n er r or i n

doi ng so because s . 244 def i nes assaul t , gener al l y, as an appl i cat i on of f or ce wi t hout

consent . The one t i me t hat l ack of consent i s not an el ement of t he of f ence, t hen, i s
when t he compl ai nant i s under f our t een, as i n Roche . As t her e was cl ear l y consent her e,
t he age of t he compl ai nant assumed a cr uci al r el evance - t her e woul d have been no

of f ence unl ess she was under f our t een . Her age, t hen, was an el ement of t he of f ence
char ged . I n any event , Br ooke J. A. goes on t o pl ace t he onus of est abl i shi ng t he mi st ake

on t he shoul der s of t he accused : i bi d . , at p . 533. I n doi ng so, and i n r equi r i ng t hat t he
mi st ake be r easonabl e, i bi d . , at p . 532, he i s f al l i ng back on t he common l aw f or mul a-

t i on of t he mi st ake of f act def ence t hat was l ong si nce r ej ect ed i n Beaver v . The Queen,

[ 1957] S. C. R. 531, ( 1957) , 118 C. C. C. 129 .
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pr esumpt i on of i nnocence . That , I suggest , woul d be unwar r ant ed, how-
ever t he sect i on i s i nt er pr et ed . Once t he br eaches of sect i on 11 ( d) t hat I
have di scussed ar e r ecogni zed f or what t hey ar e, t hey shoul d have a
smal l sur vi val r at e . Thi s shoul d be so even i f gener al pr i nci pl es, on
whi ch I woul d r at her r el y, gi ve way t o a doct r i nai r e appl i cat i on of t he

Oakes st eps f or j ust i f i cat i on of a Char t er br each . Ther e ar e i n f act many
par t s of t he Oakes t est upon whi ch t he f or egoi ng br eaches of t he pr e-

sumpt i on of i nnocence shoul d f ounder . 226 1 wi sh onl y t o hi ghl i ght one,
t hat has not yet been cl osel y f ocused on si nce Oakes . That i s t he br oader
r eaches of t he " r at i onal connect i on" t est whi ch t r anscends t he nowf ami l -
i ar i nt er nal aspect s of t hat t est .

22'
Though ver y l i t t l e has yet been made

of t hi s over al l r at i onal connect i on t est est abl i shed by Oakes, i t s essence
i s not har d t o gr asp, and i t s r ami f i cat i ons ar e wei ght y .

I n Oakes i t sel f Di ckson C. J . C. posed t hi s over al l r at i onal connec-
t i on r equi r ement i n t er ms of t he speci f i c pr ovi si on consi der ed as f ol -
l ows : " . - . . i s t he r ever se onus cl ause i n s . 8 [ of t he Nar cot i c Cont r ol

Act ] r at i onal l y r el at ed t o t he obj ect i ve of cur bi ng dr ug t r af f i cki ng?' 1218

Of cour se, Di ckson C. J . C. never answer ed t hi s quest i on i n Oakes, because

he f ound t hat sect i on 8 coul d not pass t he i nt er nal r at i onal connect i on

t est . Had an answer been r equi r ed, however , I suggest t hat t he sect i on

woul d addi t i onal l y have f ai l ed t o meet t hi s over al l r at i onal connect i on

t est . Al t hough t he ser i ous pr obl emof dr ug t r af f i cki ng may wel l necessi -
t at e a cur b on a ci t i zen' s r i ght t o gr ow, manuf act ur e or sel l nar cot i cs,
t he desi r ed obj ect i ve of endi ng t he dr ug t r ade cannot l ogi cal l y i mpel a
l i mi t at i on on t he pr ocedur al saf eguar ds af f or ded an accused at t r i al . Dr ug

t r af f i cki ng wi l l not be l essened by f or ci ng per sons r i ght l y or wr ongl y

accused of t hi s cr i me t o pr ove t hei r i nnocence or r ai se i ssues of def ence
bef or e a case t o meet has been const r uct ed agai nst t hem by t he Cr own.

226 As I have sai d, supr a, at p . 59, 1 suspect t hat on most occasi ons t he f i r st par t of

t he t est , suf f i ci ent i mpor t ance of t he obj ect i ves ser ved by t he l aw i nf r i ngi ng t he Char t er

r i ght , wi l l be met . But many cl assi c pr esumpt i ons wi l l f al l on t he next st age, t he i nt er nal

" r at i onal connect i on" t est . Al so, as l ong as t he ot her f or ms of r ever se onus cl auses ar e,

j ust as i n Oakes, r ef r ai ned as pr esumpt i ons, most of t hese r ever se onus cl auses wi l l not

sur vi ve t he r at i onal connect i on t est . Af t er al l , j ust because someone commi t s an appar -

ent l y pr ohi bi t ed act does not r ai se a pr obabi l i t y t hat t her e was no l awf ul excuse or

j ust i f i cat i on, et c . , nor t hat t he per son coul d not br i ng hi msel f or her sel f wi t hi n an excep-

t i on, exempt i on, et c . , or had not exer ci sed due di l i gence, et c . A bal d r ever se onus

pr ovi si on was anal yzed per Oakes i n R. v . Gi l es ( 1987) , 45 M. V. R. 92 ( N. S . Pr ov .

Ct . ) . I f t hi s i s not accept ed t hen, nonet hel ess, r ever se onus cl auses t hr owi ng a l egal

bur den on t he accused wi l l f al l at t he next st age of t he " pr opor t i onal i t y" t est t he

means empl oyed ( t he r ever se onus cl ause) shoul d i mpai r " as l i t t l e as possi bl e" t he r i ght

t o be pr esumed i nnocent . The avenue of an evi dent i al bur den on an accused i s al ways

open and t hus a l egal bur den i mpai r s t oo gr eat l y t he pr esumpt i on of i nnocence . See R.

v . Fr ank ( 1986) , 20 C. R. R. 179 ( Ont . D. Ct . ) .

227 Supr a, f oot not e 2, at pp . 141 ( S. C. R. ) , 229 ( D. L. R. ) . The i nt er nal ( t he phr ase

i s Di ckson C. J . C. ' s) aspect s of t he r at i onal connect i on t est exami nes t he pr obabi l i t y of

t he pr esumed f act exi st i ng once t he basi c f act i s pr oven.
228

I bi d .
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Thi s anal ysi s, par t i cul ar i zed i n t er ms of Oakes, shoul d poi nt t o t he
unconst i t ut i onal i t y of al l t he br eaches of t he pr esumpt i on of i nnocence I

have pr evi ousl y di scussed . To gener al i ze, t her e i s r eal l y no r at i onal con-
nect i on bet ween t he obj ect i ves of any penal st at ut e, whet her i t be t he
saf et y of our hi ghways, t he pur i t y of our wat er or t he cont r ol of f i r e-
ar ms, and an i nr oad on t he pr esumpt i on of i nnocence of someone mer el y
accused of such an of f ence . Any connect i on i s emot i onal , but not l ogi cal !

Real l y we have ar r i ved at t he cent r al i ssue her e, upon whi ch t he

ul t i mat e deci si on wi l l be made as t o whet her or not t he pr esumpt i on of

i nnocence wi l l be af f or ded t r ue const i t ut i onal st at us, or i nt er pr et ed out

of exi st ence . That i ssue i s whet her we f eel t hat t he cost s of a consi s-

t ent l y appl i ed pr esumpt i on of i nnocence ar e t oo gr eat . My concl usi on on

t hi s i ssue has been made cl ear t hr oughout t hi s ar t i cl e . Ther e i s not hi ng

i n t he oper at i on of our cr i mi nal l awwhi ch r equi r es any l egal bur dens on

accused per sons, nor whi ch r equi r es an answer of any sor t f r om an

accused unt i l a case of appar ent gui l t has been const r uct ed by t he Cr own .

I t has been a l ong pr ocess by whi ch our l aw has come t o r equi r e t he

Cr own f i r st t o make out a case t o meet bef or e t he accused be cal l ed
upon t o answer , and by whi ch t he t r adi t i onal common l aw def ences t o
t he most ser i ous of of f ences have pl aced onl y an evi dent i al bur den on
t he accused t o r ai se a r easonabl e doubt . These pr ocedur al mat t er s have
become axi omat i c, and have ser ved t o st r i ke a wor kabl e bal ance bet ween

t he coher ent oper at i on of a cr i mi nal t r i al and t he r i ght s of t he i ndi vi dual .

The ent r enchment of t he pr esumpt i on of i nnocence i n t he Char t er shoul d

now see a consi st ent appl i cat i on of t hese pr i nci pl es t hr oughout t he whol e
of t he cr i mi nal j ust i ce syst em, r egar dl ess of whet her t he def ence r ai sed
i s novel or t he of f ence al l eged not ser i ous . Not hi ng i n t he l essons l ear ned
f r om t he day t o day oper at i on of t he st andar d common l aw def ences

whi ch oper at e wi t hi n t he conf i nes of an evi dent i al bur den on t he accused,
shoul d l ead us t o bel i eve t hat t her e wi l l be hi dden cost s . The benef i t s
wi l l be a l ack of conf usi on and a syst em t hat i s f i r m i n t he i nt egr i t y
gr ant ed t o what i s, on any anal ysi s, t he ver y f oundat i on of our accusat or i al

cr i mi nal j ust i ce syst em- t he pr esumpt i on of i nnocence .
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