The Quaestor Proclus
Charles F. Pazdernik

In the history of legislation, this case of a camouflaged provision is far from
unmique; many lustrations could be given from present-day law ... what is
required is an understanding between those charged with the debate or (quite
enough) between the knowing ones among them.!

Bull-drafling was called by Albany insiders “the black art of politics.” An expert
bill-drafier had to know thousands of precedents ... He had to know a myrad
ways of conferring or denying power by the written word.?

N A 2007 article Brian Croke proposed to “reconfigure” the
reign of the emperor Justin 1.3 Croke alleges that scholar-
ship on Justin has credulously and uncritically subscribed to
the caricature in Procopius of Caesarea’s Secret History. Con-
sequently we think of Justin as a boorish and illiterate Thracian
peasant who bribed his way to the throne in the disputed
succession following the death of Anastasius; he thereafter
remained, so the story goes, under the thumb of his nephew
and adopted son Petrus Sabbatius Iustinianus, who exercised
effective power behind the scenes from Justin’s accession in
July 518 down to Justinian’s proclamation as co-Augustus
shortly before his uncle’s death in August 527.
Croke makes a compelling case for Justin’s vigor and his

I David Daube, “The Marriage of Justinian and Theodora. Legal and
Theological Reflections,” Catholic Universily Law Review 16 (1966/7) 380—-399,
at 394.

2 Robert A. Caro, “The Power Broker, I: The Best Bill-drafter in Al-
bany,” The New Yorker (22 July 1974) 32—64, at 48 (repr. The Power Broker:
Robert Moses and the Fall of New York [New York 1975] 114).

3 Brian Croke, “Justinian under Justin: Reconfiguring a Reign,” BZ 100
(2007) 13-56 [hereafter “Croke”].
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222 THE QUAESTOR PROCLUS

ability, down to the very end of the reign, to pursue policies
distinguishable from Justinian’s own narrow interests. Pro-
copius’ writing, in the Secret History and elsewhere, plainly serves
rhetorical and ideological ends that invite skepticism about his
reliability in a narrowly positivistic sense. In particular, the
avowedly anti-Justinianic animus of the Secret History produces a
focalization upon Justinian’s agency to which prosopographical
approaches examining the wider circle of Justin’s supporters
supply an important corrective.

As important as Croke’s revisionist assessment of Justin’s
reign undoubtedly is, it remains notably reluctant, however, to
address directly the predominating influence that Procopius
assigns, not only in the Secret History but also in the Wars, to
Justin’s Quaestor of the Imperial Palace (quaestor sacri palatiz),
who is identified as Proclus (IlpokAog) or Proculus. Proclus’
introduction in the Secret History 1s integral with Procopius’
dismissal of Justin at the time of his accession as an illiterate old
dotard (4re. 6.12—13):

eibiouévov 8¢ ypduuato oikelo tolg PifAiorg éviiBévar tov
Boaciréa, Goo av ErayyéAdoviog ahtod yivorto, adTOg HEVTOL
obte émayyéAdetv obte 10ig mpacoouévolg Evvenictachot 0ldg
e M. 0¢ 8¢ mopedpedev odTd Ehoyev, dpyhy <Exov> v 10D
KOAOLUEVOL KolaioTwpog [TpdkAog Gvopa, odtog O 0dTovOU®
YVOUN GTOVTO ETPOCOEV.
The custom, after all, is for the emperor to authorize with letters
of his own writing all of the documents that contain his official
orders, but this one [Justin] was incapable either of authorizing
his own orders or of understanding what any official act was
about. Rather, the man who happened to be his assessor (he was
named Proclus and held the position that is called quaestor)
handled everything with independent judgment. (transl. Kal-
dellis, with modifications)

Croke does not discuss this passage, and the omission is re-
markable not only because the passage figures prominently in
the derogatory attitude toward Justin that Croke means to
redress, but also because it indicates that, in the Secret History,
Procopius is positing Proclus, rather than Justinian, as an effec-
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tive power behind the throne.*

The purpose of this paper is not so much to quibble with
Croke but rather to suggest that the Quaestor Proclus merits
closer attention than he has tended to receive and that Pro-
copius’ portrait of him is much more nuanced than has been
recognized. Procopius presents Proclus as a figure who is re-
markable for his disarming candor and willingness to speak
truth to power. Couched within that representation, however,
1s a recognition that the pragmatics of courtly influence, par-
ticularly where the manipulation of language in the formation
of policy is concerned, represent (in words taken from the two
epigraphs to this paper) a “black art of politics” in which un-
derstanding is premised upon covert dialogue between “the
knowing ones” at the expense of the uninitiated. In the former
category Procopius situates Proclus and, implicitly, himself and
his inscribed reader; in the latter, both Justin and Justinian.

The quaestor sacri palati was well placed to exercise such arts.
This office, which emerges in the fourth and fifth centuries as
the seat of the emperor’s principal legal advisor, was charged
with the preparation of imperial enactments. It has been the
subject of careful study, notably by Tony Honoré, Jill Harries,
and John Matthews;® Honoré’s treatment of the sixth-century

* PLRE 1I Proculus 5. Croke (40) remarks that Proclus/Proculus “was
considered the outstanding person of those times,” with reference to Wars
1.11.11 and Are. 9.41, discussed below; see also Croke 43—44 with reference
to Wars 1.11.16.

> “The kind of reader that the text posits”: Denis Feeney, “Becoming an
Authority: Horace on His Own Reception,” in L. B. T. Houghton and
Maria Wyke (eds.), Perceptions of Horace: A Roman Poet and His Readers (Cam-
bridge/New York 2009) 16-38, at 18—19 and n.9, citing S. R. Suleiman.

6 Tony Honoré¢, “The Making of the Theodosian Code,” JSav Rom. Abt.
103 (1986) 133-222, esp. 136—144, “Some Quaestors of the Reign of Theo-
dosius II,” in Jill Harries and Ian Wood (eds.), The Theodosian Code (Ithaca
1993) 68-94, and Law in the Crisis of Empire, 379—455 AD: The Theodosian
Dynasty and its Quaestors (Oxford 1998) 11-23; Jill Harries, “The Roman
Imperial Quaestor from Constantine to Theodosius II,” RS 78 (1988) 148—
172, and Law and Empire in Late Antiquity (Cambridge 1999) 42—47; John
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224 THE QUAESTOR PROCLUS

quaestorship in his 1978 book on Tribonian, Justinian’s famous
quaestor and the driving force behind the compilation of the
Digest and other legal reforms, remains the fullest treatment of
Proclus to date.”

1. Background

Croke’s revisionist account, building on the work of Geoffrey
Greatrex among others,® stresses the extent to which Justin
filled key positions with older and more experienced figures
who effectively marginalized Justinian at the beginning of the
reign. These included former colleagues who shared Justin’s
military background and also potential rivals for the throne.
Not until his consulship in 521, for example, did Justinian
enjoy official standing comparable to that of the Chalcedonian
stalwart and magister militum Vitalian,” and only after Vitalian
himself had been murdered during his own consulship in the
preceding year. In 523 Justin cracked down on rioting by the
Blue circus faction in Constantinople and other eastern cities,
in which Justinian was implicated; the Chronicle of John of
Nikiu,!? providing an account now otherwise preserved only in

Matthews, Laying Down the Law: A Study of the Theodosian Code (New Haven
2000), esp. 168—199. Also W. E. Voss, Recht und Rhelorik in den Kaisergesetzen
der Spatantike (Frankfurt 1982) 33—39.

7 Tony Honoré, Tribonian (London 1978), esp. 7-10, 16, 226-232.

8 Croke 56 n.227: esp. Geoflrey Greatrex, “Flavius Hypatius, quem vidit
validum Parthus sensilque timendum,” Byzantion 66 (1996) 120-142, and Rome and
Persia at War, 502-532 (Leeds 1998); see now also “The Early Years of Justin
I’s Reign in the Sources,” Electrum 12 (2007) 99—-113.

9 PLRE 11 Flavius Vitalianus; Croke 37.

10 John of Nikiu 90.16-19, transl. Charles: “And there arose many men
belonging to the people who in Constantinople and the cities of Hellas
loudly accused the patrician Justinian, his [ Justin’s] brother’s son. Now
Justinian helped the Blue Faction to commit murder and pillage among the
various nations. And (the emperor) appointed a prefect named Theodotus,
(formerly count) of the East, to punish all who had been guilty of crime, and
he made him swear that he would show no partiality. And beginning with
Constantinople he punished many guilty persons, and subsequently had
Theodosius arrested and put to death. And he was very rich. And next he
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an abbreviated form in the Baroccianus manuscript of the
Chronicle of John Malalas,!! indicates that the crusading urban
prefect at the time, a certain Theodotus who was known by the
nickname Colocynthius, “The Pumpkin’ [PLRE 1I Theodotus qu:
et Colocynthius 11], was only prevented from prosecuting Jus-
tinian himself because the latter had been struck down by a
sudden, life-threatening illness.!?

Having survived both the illness and the brush with the law,
Justinian’s standing improved to the point that he was ad-
vanced to the patriciate and then, reportedly at the urging of
the senate, the nobilissimate; he also finally overcame any legal
impediments to his marriage with Theodora as a result of legis-

had Justinian the patrician arrested, and wished to put him to death. But
when he fell ill, he let him go. And the emperor on hearing these things was
wroth with the prefect and stripped him of his dignities and sent him in exile
from Constantinople into the east. And fearing lest he should be put to
death there, he went to the holy places of Jerusalem and lived there in
seclusion.”

Il Malalas 17.12 (416); transl. Jeffreys et al.: “At that time the Blue faction
rioted in all the cities and threw the cities into confusion with stone-throw-
ing, violence, and murder. They even attacked the officials in each city,
beginning in Byzantium. These activities continued until the appointment
in Constantinople of the ex-comes Orientis Theodotus as city prefect. He was
appointed during the first indiction [522/3] and restored order over the
rioting among the Byzantines by punishing many of the rioters at the
emperor Justin’s command. Among these he arrested a certain Theodosius,
nicknamed Ztikkas, who was very wealthy and held the rank of lustrs.
Theodotus, on his own authority, put him to death without reporting this to
the emperor. This met with the emperor’s anger, and he was dismissed from
office, deprived of his rank, and ordered into exile in the East. After reach-
ing the East, he fled in terror in the third indiction [524/5] and sought
asylum in Jerusalem, where he stayed in hiding. Theodorus, the ex-consul,
nicknamed 7Téganistes [discussed below], was appointed city prefect in his
place.”

12 On the relationship between the two texts see Elizabeth Jeffreys, “The
Transmission of Malalas’ Chronicle, 1: Malalas in Greek,” in Studies in fohn
Malalas (Sydney 1990) 245-268, esp. 254. Cf. Proc. Are. 9.35—42, discussed
below.
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226 THE QUAESTOR PROCLUS

lation promulgated on 19 November 524. In 525 uncertainty
over his claim to the succession was sufficiently fraught that,
Procopius tells us, it scuttled a diplomatic initiative on the part
of the Persian king Kavadh to garner Roman support for the
dynastic ambitions of his favorite son, the future Khusro I Anu-
shirvan.!3 Not until 525 did Justin make Justinian Caesar and
his presumptive successor, again reportedly at the urging of the
senate; only on 1 April 527, at the age of 74 and in the face of
deteriorating health due to the aggravation of an old wound,
did Justin proclaim Justinian as his fellow Augustus, following
which Justin died four months later.

Proclus’ career prior to his quaestorship is documented solely
by the inscription from an honorific statue celebrating an hon-
orary consulship of uncertain date. From it we learn that he
was a native of Byzantium and that his father, a certain Paul,
apparently served with some distinction in the imperial ad-
ministration (Anth.Gr. 16.48):

[TpoxAog éyo IMordvAov Buldvtiog, Ov mepl dduo

mAeBdovta Alkng BociAflog fipracey ovAq,

Sop’ einv otdpo mietov éprobevéog BaciAfog.

dryyéAder & 8¢ yoAkdc, Soov yépag éotiv EOAMVY.

Kol TO eV eTkeEA TAvTOoL Kol V1EL Kol YEVeTTip,

év &’ vratwv PEPooict TAG VikNoe Tokh L.

I am Proclus, son of Paul [PLRE II Paulus 27], of Byzantium.

The Imperial Palace took me from a flourishing practice in the

halls of Justice, that I might be the trusty mouthpiece of the

mighty emperor. This bronze effigy declares how great were the
rewards of my exploits. Son and father won like prizes, but in
winning the consular fasces the son outdid the father. (transl.

Browning)

The description of Proclus’ role as the emperor’s “trusty

13 Wars 1.11.1-30; cf. Evagr. Schol. HE 4.12; Theophanes A.M. 6013;
Zonaras 14.5. The date provided by Theophanes, 522 CE, cannot be
reconciled with evidence placing one of the envoys conveying Justin’s re-
sponse to Kavadh’s proposal, Rufinus [PLRE II Rufinus 13], in Persia in
525/6: Croke 43, with references.
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mouthpiece” 1s more than a poetic metaphor for the quaestor-
ship. The formula for the conferral of the western quaestorship,
as preserved in Cassiodorus’ Variae, expresses the aspirations of
an office that Cassiodorus himself had held and employs the
same idea that the quaestor’s function is to voice the emperor’s
thoughts.!*

Proclus’ inscription suggests that he had been practicing as
an advocate at the time of his appointment to the quaestorship.
The verb fipracev, declaring him to have been “snatched up,
seized, plucked,” seems strikingly vivid in this context, par-
ticularly when its object is described as “flourishing/flowering/
blooming” (tnAeBd&ovta): Proclus is figured, deliberately or
otherwise, as a kind of bureaucratic Ganymede. Procopius, in
contrast, employs a curiously unemphatic verb, éAoyev, to de-
scribe how Proclus “happened” to occupy his role (Arc. 6.13).

Taking the two expressions together lends support to the sup-
position that Proclus entered high palatine office as a relative
outsider rather than as a supporter or partisan of the regime.
There is every reason to believe that he served exclusively
under Justin for the greater part of the reign. A constitution
issued jointly by Justin and Justinian in 527 commemorates the
quaestor posthumously as Proculus “of exalted memory” and
“of towering memory.”!> Justinian’s Novel 35 of May 535 men-

4 Var. 6.5.1-2: quaesturam toto corde recipimus, quam nostrae linguae vocem esse
censemus. haec nostris cogitationibus necessario_familiariter applicatur, ut proprie dicere
possit quod nos sentire cognoscil: arbitrium suae voluntatis deponit et ita mentis nostrae
velle suscipit, ut a nobis magis putetur exisse quod loquitur. o quam arduum est subiectum
verba dominantis assumere, loqui posse quod nostrum credatur et provecti in publicum de-
corem gloriosam _facere falsitatem, “The quaestorship I value as the words of my
tongue, and take it whole-heartedly to myself. Of necessity, this office is
linked intimately to my thoughts, that it may speak in its own words what it
knows as my sentiments; it discards its own will and judgment, and so ab-
sorbs the purpose of my mind that you would think its discourse really came
from me. How hard it is for the subject to assume the speech of the ruler, to
be able to express what may be supposed my own, and, advanced to public
honor, to create a noble lie” (transl. Barnish).

15 Cod Just. 12.19.15.2 Impp. Iustinus et Iustimanus AA. Tatiano magistro
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228 THE QUAESTOR PROCLUS

tions as Proclus’ apparently immediate predecessor a certain
Iohannes who had served as quaestor for an extended period
and allowed the number of his adiutores, or principal assistants,
to increase beyond their statutory limit.!® Honoré identified
seven Latin constitutions of Anastasius dated between 500 and
506 as the work of this Iohannes, and Justinian’s dismissive
tone suggests that he had little if anything to do with Justin’s
regime, as we should suppose also from John Lydus’ statement
that upon his accession Justin dismissed all of Anastasius’

officiorum [PLRE 11 Tatianus 3]: excelsae memoriae Proculo viro suggerente ... idem
magnificae memoniae Proculus.

16 Nov. 35: sed postea sic effusam esse licentiam, ut innumerabiles paene adiutores
extarent lemportbus Iohannis viri magnifici quaestoris, cum per prolixum lempus tale ges-
susset offictum; et Proculum excelsae memoriae de confusione adiutorum imperiali culmin
suggessisse, el dwino nutu sacram constitutionem esse promulgatam, (the statutory
number of principal assistants [adiutores] of the quaestor had been fixed at
26), “but later, during the time of Iohannes [PLRE II Ioannes 68; cf.
Honoré, Trbonian 223—226], the quaestor, vir magnificus, who filled that
office for an extended time, the bars were let down to such an extent that
there were almost innumerable assistants; Proculus of exalted memory had
made a suggestio with reference to the confusion as to the assistants to the
emperor, and by the latter’s order an imperial constitution was promul-
gated” (transl. Blume, with modifications). Cf. Cod.fust. 12.19.13 (522-526
CE): comperimus dwinitus quidem fuisse dispositum viros devotos adiutores tuae
magnitudinis cerlo esse in numero nec ad huiusmodi nomen vel operam plures licitum esse
adspirare, quam in scrinio quidem sacrae memoriae duodecim lantum, seplenos vero in
duobus reliquis scriniis, id est sacrarum epistularum sacrorumque libellorum, sed pos-
lerioris licentiam temporis supra modum indulgendo ambitionibus disturbasse ret merita ac
m multitudinem divulgasse, ut inter memorialium et adiutorum numerum non longum
paene intersit, “We have learned that an imperial enactment provided that the
devoted principal assistants of Your Greatness should be of a definite num-
ber and that no more should be permitted to aspire to that name and work
than twelve in the imperial bureau of memorials, and seven each in both of
the other bureaux, that is to say, in that of the imperial correspondence and
of the imperial petitions; but that the liberty taken in later times, by indulg-
ing corrupt solicitations beyond the limit set, has disturbed this arrangement
and has let in a multitude, so that there is hardly any difference between the
number of clerks and the number of principal assistants.”
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officials.!”

Whether Proclus was brought in as quaestor at the very
beginning of the reign cannot be determined. Croke and
Greatrex have each examined how Justin moved decisively to
place his own candidates in key positions. As a rule his ap-
pointees were experienced figures, many of whom were former
military colleagues who had run afoul of Anastasius and were
recalled from exile.!® There is every reason to believe that
Proclus, in contrast, fell outside this milieu.

Proclus was a successful lawyer from an established family in
the capital; his inscription implies that his father was well
known in his own right, but if he preceded his son in the
quaestorship or another palatine office, that office remains
unidentified. In any event, Proclus offered polish and sophisti-
cation to an arriviste regime that was liable to be stigmatized as
lowborn and uncouth. His principal qualifications for the
quaestorship, accordingly, were those recommended for the
position by Cassiodorus (Var. 6.5.4):

adesse debet scientia uris, cautela sermonis, ut nemo debeat reprehendere

quod principem constiterit censuisse. opus ent praeterea _firmitas animi, ut a

wstitiae tramate nullis muneribus, nullis terroribus auferatur.

Legal skill and cautious speech must accompany [the quaestor],

so that no one shall criticize what the prince may happen to de-

cide. Moreover, he will need a resolute spirit, so that no bribes
and no threats may carry him from the path of justice.

There is testimony to Proclus’ probity and circumspection in
both Procopius and John Lydus. At Wars 1.11.11-12, a passage
to which we will return, Procopius calls Proclus “a just man

17 Honoré, Tribonian 223-226. Lydus Mag. 3.51: "lovotivov d¢ tyv Paoct-
Letow mopodoBoviog (Gviyp 88 AV ampdypev kol undeév GmAde Topd Ty iV
SmAoV TElpay €roTaNEVog), Mopivog nev kol 860t Avactaciov thg adén-
oewg <Etuyov dmnAlartovio>, “However, after Justin had assumed the
imperial office (he was an inactive man and had no knowledge at all except
experience in warfare), Marinus [PLRE II Marinus 7] and as many as had
obtained advancement from Anastasius were discharged” (transl. Bandy).

18 Croke 22—26; Greatrex, Byzantion 66 (1996), esp. 139-140.
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230 THE QUAESTOR PROCLUS

and one whom it was manifestly impossible to bribe; for this
reason he neither readily proposed any law, nor was he willing
to disturb in any way the settled order of things.” The only
policy matter that can be definitely ascribed to Proclus’ initia-
tive involves his efforts to rein in the excesses of his predecessor
Iohannes, by reducing the number of adiutores assigned to the
quaestorship back to its statutory limit through a process of at-
trition.!?

As an efficiency measure that could be presented as a remedy
for prior abuses and a return to the sound practices of the past,
the proposal displays judiciousness and tact while at the same
time balancing the interests of individual assistants themselves.
We can understand therefore the enthusiasm with which John
Lydus lauds Proclus as “the most just” and remembers him
fondly for his appreciation of the rank and file in the imperial
administration.??

19 Documents pertaining to Proclus’ proposal for regulating the appoint-
ment of the quaestor’s adiutores: Cod.Iust. 12.19.13 (n.16 above); 12.19.15
(n.15); Nov. 35 (n.16). See further A. H. M. Jones, The Later Roman Empire
(Oxford 1964) 575-577; Christopher Kelly, Ruling the Later Roman Empire
(Cambridge [Mass.] 2004) 94. Ernst Stein, Histoire du Bas-Empire 11 (Paris
1949) 246, suggests that Proclus’ influence is reflected in Cod.lust. 7.62.34
(520-524 CE) and 35 (= Basilica 9.1.125, synopsis in Greek), affirming or
reaffirming the role assigned to the quaestor in responding to suggestiones and
relationes forwarded by other courts and in reviewing the previous judgments
of urban or praetorian prefects who have been reappointed to their posts
(see further n.24 below). A. A.Vasiliev, Justin the First (Cambridge [Mass.]
1950) 391-392 and n.6, identifies twelve constitutions of Justin I relating to
the administration of law courts and to the appeal process, noting that, inter
alia, “they lay stress upon speedy and unbiased trial.”

20 Mag. 3.20: kol tig odk Ov émdokplon 1V éykoplav el pviunv ép-
xouevoe, oig vrgp e taleng kol TAY To0VTOY THE GPeTAC YVOPIGUETOY
gxphooto Tépyrdc 1e O moAvg kol [Mpdxog O dixadtatog TpiPovviavdg te 6
noAvpodéotoroc, dv 6 puév Bropyog otog ovk GALOG, ol 8¢ dLpo KvoloTmpec
yevopevol v molteiov ékdouncav; “Who, pray, would not weep when
calling to mind the compliments paid on behalf of the staff and such tokens
of excellence [in keeping judicial archives] by the renowned Sergius [PLRE
IT Sergius 7] and the most just Proclus and also the most learned Tribonian,
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2. The Atticus Finch of the later Roman empure?

On the basis of the dossier thus far assembled, we would
seem to be justified in describing Proclus as the Atticus Finch of
the later Roman empire.?! Indeed, in the Secret History Pro-
copius tells us that Proclus stood alone in opposing Justinian’s
efforts to trump up charges against the urban prefect Theodo-
tus ‘the Pumpkin’ in retaliation for his efforts in suppressing the
factional violence of the Blues (Arc. 9.41):

TAvTOV 8¢ 01 EKkmodMV 16TapEVeV Kol GLoR] TV €5 Tov Oeddotov

odvpouévav émBoviny, puovog 6 Tpdxiog Ty 100 KaAOLUEVOD

xolaiotmpog Exmv dpyiy kobopdv dmépaive tod éyAfuatog
elvot 1oV GvBpomov kot Bovdtov 0ddouf GEtov.

And while everyone else got out of his way and quietly endured

their distress at the plot against Theodotus, Proclus alone, who

held the office that is called quaestor, declared that the man was
innocent of the charge and so not deserving of death.

“The Pumpkin’ was spared but was obliged to seek refuge in
Jerusalem. The report of the incident in the Baroccianus man-
uscript of the Chronicle of John Malalas and the fuller version
of the story in John of Nikiu indicate that Theodotus exceeded
his authority in ordering the execution of a wealthy supporter
of the Blues named Theodosius Zticcas, on account of which
‘the Pumpkin’ was dismissed from office, stripped of his rank,
and exiled to the East, where he went into hiding in Jerusalem.
As noted above, John of Nikiu underscores the precariousness
of Justinian’s own position at court at the time. Procopius

all of whom adorned the state, the former as prefect such as no other and
the latter both as quaestors?”

21 “The sagacious and avuncular lawyer-hero of Harper Lee’s 1960
novel, 7o Rill a Mockingbird, who earned the scorn of his segregated Southern
town by defending a black man wrongly accused of rape”: David Mar-
golick, “At the Bar. To attack a lawyer in To Rill a Mockingbird: An iconoclast
takes aim at a hero,” The New York Tumes (28 February 1992) B7. Compare
Vasiliev, Justin the Furst, 114, 121-122; J. B. Bury, 4 History of the Later Roman
Empire? (London 1923) II 23: “an incorruptible man who had the reputation
of an Aristides.”
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reports instead that Justinian recovered unexpectedly from the
serious 1illness that had provided his opponents at court their
opportunity to bring their concerns about the Blues before
Justin in the first place. Lacking a credible pretext for re-
taliating against ‘the Pumpkin’, Justinian resorted to charging
him as a poisoner and magician; to the Secret History alone we
owe the account of Proclus’ intervention.??

Alan Cameron provided perhaps the most persuasive re-
construction of the episode and its aftermath in a 1976 article
focusing upon monuments attributed to ‘the Pumpkin’s’
immediate successor as urban prefect, an equally colorfully-
nicknamed fellow called Theodoros 7éganistés, ‘the Fry-cook’.
Whatever the original impulses and objectives of ‘the Pumpkin’
and his sponsors might have been, it seems clear that they

22 Are. 9.35-42: “It so happened that Justinian was ill for many days and
in this illness came into such danger that it was even said that he had died.
Meanwhile, the militants were causing their usual trouble, doing all the
things that I explained above, and they killed a certain Hypatius, a man
who was not undistinguished, in full daylight inside the church of Hagia
Sophia. When this evil deed was committed, the disturbances it caused were
reported to the emperor. Now each of his courtiers, taking advantage of
Justinian’s absence, made a point of magnifying the outrage of what had
been done, itemizing from the beginning everything that had taken place.
The emperor then ordered the urban prefect to exact punishment for all
that had been committed. This man was named Theodotus, the one whose
nickname was the Pumpkin. He investigated everything thoroughly and ar-
rested many of the wrongdoers, whom he executed as the law required. But
many others slipped away and saved themselves ... Yet when Justinian re-
covered suddenly and against expectation, he made it his top priority to kill
Theodotus as a poisoner and a magician. But as he lacked a pretext for
moving against the man to destroy him, he cruelly tortured some of his
friends and forced them to give preposterously false testimony against him.
And while everyone else got out of his way and quietly endured their
distress at the plot against Theodotus, Proclus alone, who held the office
that is called quaestor, declared in his legal opinion that the man was inno-
cent of the charge and so not deserving of death. Therefore the emperor
decreed that Theodotus be conveyed to Jerusalem. When the latter realized
that some men had arrived there to kill him, he hid in the sanctuary for the
rest of his days, and died living in this way.”
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overplayed their hand and exposed themselves to a backlash
that would have led to convulsions and repercussions not only
at court but also among the populace at large in Constan-
tinople and elsewhere. “The Pumpkin’s’ replacement, Theo-
doros ‘the Fry-cook’, had served as urban prefect on three prior
occasions and might have been Justin’s original appointee to
the post. He was an experienced and, apparently, a well-
respected and popular figure who had proven himself, in Cam-
eron’s words, “a good man in this kind of situation”; indeed, as
Cameron points out, Justinian would take a page from the
same playbook by replacing controversial ministers with
seasoned veterans in his initial efforts to mollify the Nika rioters
in 532.23

Taken as a whole, the resolution of the Colocynthius incident
looks like an effort to jettison a senior official who had proven
himself maladroit, by building consensus around an establish-
ment figure as his replacement. To the extent that we should
credit Proclus as a proponent of this approach, as the initiative
credited to him by Procopius in the Secret History might suggest,
Justin’s quaestor looks somewhat less like a crusading cham-
pion in service of the truth and more like a consummate
insider, a political fixer.?* In other contexts Proclus could be

23 Alan Cameron, “Theodoros tpioérapyog,” GRBS 17 (1976) 269286,
quotation at 281.

2 Cod fust. 7.62.35, preserved only in a Greek synopsis in the Basilica
(9.1.125: n.19 above; see also Cod Just. 1.19.5 [365 CE], 7.42.1 [439 CE])
and apparently a constitution of Justin, provides that the quaestor shall
jointly review with any praetorian or urban prefect who has been re-
appointed to the post for a second or third time the reconsideration of any
judgments rendered during a previous appointment: keAeber 1y ddtaig,
Hote 1OV Kxolaictwpo cuvakpodcBor avtd Sdedtepov i Tpitov yevouéve
Endpxo the moOAewg A mpottopiov kol é€etdlovit t0g €nl ThHg mpoTépag
avtod dpxfic yevopévag dropacels. The concern to avoid the appearance of
partiality (a judge is not likely to reverse his own decision, as the synopsis
points out) seems characteristic of Proclus, and the situation being contem-
plated accords well with the circumstances of the reappointment of Theo-
doros Téganistés.
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economical with the facts: if, for example, Honoré is correct in
detecting hallmarks of Proclus’ prose style in Justin’s cor-
respondence with Rome in connection with the resolution of
the Acacian schism, Proclus did not scruple to broadcast to
Pope Hormisdas Justin’s abundantly false claim that he had
been elected emperor against his will.?>

Even if we need to be cautious in relying upon the Secret
History to infer that Proclus’ fingerprints are detectable in the
resolution of the Colocynthius incident, the fact that Proclus
kept his job while ‘the Pumpkin’ did not suggests that the
quaestor was part of the solution and not part of the problem.
Certainly Justinian’s rehabilitation at court seems to have been
swift, and Proclus’ hand is next apparent in the legislation that
made it possible for Justinian to marry Theodora by erasing
every stigma attaching to her disreputable past.

David Daube’s landmark 1967 article shows conclusively
how the measure was presented as a philanthropic gesture of
general applicability but in fact narrowly framed in order to
forestall any recriminations or controversy about Theodora’s
origins and status or, crucially, about the legitimacy of any of
Justinian’s future offspring, while at the same time sparing the
couple the embarrassment of having to petition Justin expressly
for the benefit (Cod. lust. 5.4.23.4):

stmales vero tale merentibus ab imperatore beneficium mulieribus illas etiam
esse volumus, quae dignitatem aliquam, etsi non serenissimo principi sup-
plicaverunt, ultronea tamen donatione ante matrimonium meruerint, ex qua
dignitate aliam etiam omnem maculam, per quam certis hominibus legitime
contungi mulieres prohibentur, abolert penitus oportet.

We want those women who possess a social rank which they
received from the serene emperor as a voluntary gift before
marriage, although they did not ask it, to be similar to these
women who so receive the indulgence of the emperor, by reason
of which high rank every stain, on account of which women are
forbidden to legally marry certain persons, is entirely removed.

25 Collectio Avellana, ep. 141 (1 Aug. 518): ad imperium nos licet nolentes ac recu-
sanles electos fuisse atque firmatos. See Honoré, Tribonian 7, 231-232.
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The critical clause, in Daube’s words, is carefully “camou-
flaged” in order to address Justinian and Theodora’s unique
circumstances without calling attention to itself. Daube credits
this paragraph as “an admirable specimen of legislative
craft”;?6 in the passage cited as the first epigraph of this paper,
Daube speaks with something approaching admiration about
the way in which this kind of special-interest provision, as we
might call it today, relies upon a privileged understanding
within a select group of insiders, whom he calls “the knowing
ones.”

While Daube does not discuss the authorship of this con-
stitution, Honoré assigns it to Proclus, observing that “the
drafting technique is highly expert, and speaks for a working
understanding between Justinian and Proclus.”?” Perhaps we
should be thinking, then, about Proclus not so much as the
Atticus Finch of the later Roman empire but rather as its
Robert Moses.?® The second epigraph of this paper is taken
from Robert Caro’s evocative portrait of Moses’ early career as
Governor Al Smith’s assistant in New York state politics in the
1920s. What Caro calls “bill-drafting”—that 1s, the exercise of
power through the artful construction and manipulation of
authoritative texts—is encompassed within Daube’s definition
of legislative camouflage, in which the vitally important detail is

26 Daube, Catholic Unwersity Law Review 16 (1966/7) 393: “the task before
the lawgiver was, while not conceding the reproach [attaching to Theo-
dora’s disreputable past], to see to it that it would do no harm even if
accepted as true; and again, while seeing that it would do no harm in this
particular case, not to blunt its consequences in other cases ... and again, to
achieve all this without openly singling out the people concerned.”

27 Honoré, Tribonian 9—10.

28 “Throughout his career he pointed with pride to his ability to ‘get
things done’. It was an ability no one questioned; nonetheless Mr. Moses
was a controversial figure, especially in the later years of his public career.
He was far more agile at behind-the-scenes maneuvering than he was at
public politicking”: Paul Goldberger, “Robert Moses, Master Builder, is
Dead at 92,” The New York Times (30 July 1981) B18.
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precisely the one that is designed to be overlooked by everyone
other than those who have been primed to seek it out.

3. “The black art of politics™ in late antiquity

These are perspectives that inform the only appearance of
Proclus in Procopius’ Wars, in the historian’s account of the
abortive negotiations between Justin and Kavadh over Ka-
vadh’s proposal that Justin adopt Khusro. It is significant in
this connection that Daube counts Procopius as the only ob-
server (other than Daube himself, of course) to have detected
Proclus’ sleight of hand in the passage authorizing Justinian’s
marriage to Theodora.?” Procopius alleges in the Secret History
that Justin legalized marriages between senators and prosti-
tutes;*? Daube concedes that this claim i1s “a perversion of the
truth,” insofar as the relevant clause is narrowly tailored to
Theodora’s unique circumstances. The key point, however, is
that Daube counts Procopius among “the knowing ones” or in-
siders who are equipped to see through legislative camouflage,
for Procopius grasps and then polemically exaggerates the
agenda that the drafter of the legislation has attempted artfully
to conceal.

We can see a comparable gesture toward “the knowing ones”
in Procopius’ Wars. In Book 1 Proclus persuades Justin and
Justinian to resist Kavadh’s proposal that Justin adopt Khusro
in order to protect Khusro’s interests against those of Kavadh’s

29 Daube, Catholic University Law Review 16 (1966/7) 393-394.

30 Are. 9.51: &dbvatov 8¢ Ov Gvdpa ég a&iopa BovAfig fixovta £taipg
yovaaki EuvotkilesBot, vopoig vmbev tolg Talonotdrtolg drnoppnbév, Mool
e 100G vopovg 1oV Bacidéa vouw £tépe Nvdykoce kol 10 EvBEvde drte yo-
uetfi i Oeoddpa Euvkmoe, kai tolg Ao Groct BAciHoV KOTECTACNTO
v wmpdg 106 Etaipag Eyyomv, “As it was impossible for anyone who had
reached the rank of senator to marry a prostitute, this being prohibited from
the earliest times by the most ancient of laws, [Justinian] forced the emperor
to annul those laws with another law, and so afterward he lived with Theo-
dora as his lawful wife, effectively making it feasible for anyone else to
marry a prostitute.”
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elder sons.3! The framing of this episode bears close scrutiny
because it serves as Procopius’ introduction to Justin’s reign
and foregrounds dynastic instability as its organizing theme
(Wars 1.11.1-2):

Avaotaciov d¢ OAlyp Votepov tehevtnoavtog lovotivog v
Boacilelov mopérafev, dreAndlopévav adthic t@v AvocTociov
Evyyevov amdviov, xainep TOAADY Te Kol Aoy Empovay Svimv.
tote ON pépuva tig KoPadn éyéveto un 1t Mépoan veotepicnoty
¢c 1OV 00T olkov, émelda Tdyiota odTog TeAevThon OV Blov,
gnel 00dE dvTidoylag ywplg £¢ TV ToIdWV TIVO TOPATELYOL THV
GpyMv EueAle.

And when a little later Anastasius died, Justin received the em-
pire, forcing aside all the kinsmen of Anastasius, although they
were numerous and also very distinguished.3? Then indeed a
sort of anxiety came over Kavadh, lest the Persians should make
some attempt to overthrow his house as soon as he should end
his life; for it was certain that he would not pass on the kingdom
to any of his sons without opposition.

31 On Kavadh’s proposal and its aftermath see Greatrex, Rome and Persia
at War 134-138. Evagr. Schol. HE 4.12, following Procopius, reports only
that the proposal failed “at the instigation of Proclus who attended on
Justinian [sic] in the capacity of quaestor” (elonynoet IpdxAov, ¢ mope-
dpedwv Tovotviavd kvaiotop kobeiothket, transl. Whitby). Theophanes
AM. 6013 does not identify a source: “The emperor summoned the senate
to consider this [the Persian initiative] but did not accept the proposal, since
the senators, led by the good counsel of Proclus the quaestor, an intelligent
and shrewd man, described this as a trick and a betrayal of the Romans”
(86Aov kol Tpodoosiav Popaimv todto kadodvieg, [IpdkAov kvOiGTOPOG, Cv-
dpog cvvetod kol dyyivov, tod1o KaAd BovAevsapévov, transl. Mango and
Scott).

32 Compare Evagr. HE 4.1: Justin “acquired the monarchical rule con-
trary to all expectation, since there were many prominent members of
Anastasius’ family who had achieved great prosperity and wielded all the
power needed to invest themselves with such a great office.” Const. Porph.
De caer. 1.93 preserves the fullest account. As F. K. Haarer, Anastasius I: Pol-
itics and Empire in the Late Roman World (Leeds 2006) 247, points out, “at this
time the throne was not automatically in the gift of the current emperor.”
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Procopius presents the succession to the Persian throne as
settled in principle but in fact riven by irreconcilable impulses:
as a matter of law, Kavadh’s eldest son was heir apparent, but
“he was by no means pleasing to Kavadh, and the father’s
judgment did violence to nature and custom as well.”33 The
law likewise disqualified the second-eldest son on account of a
physical disability, as he had lost an eye; he was nonetheless al-
most universally admired by the Persians, who Kavadh feared
might rise up on his behalf (1.11.4-5). Lacking both a legal
basis and popular support, Khusro’s position is made to seem
precarious. Procopius is consequently at pains to insist that
maintaining political stability, and not simply ensuring the suc-
cession of Khrusro, is uppermost in Kavadh’s mind.3*

33 Wars 1.11.3: t@v yap ol naidwv tov mpecsPfotatov Kadonv tiig pev
Nhikiog éveka &g v Pacthetov 6 vouog éxdler, dAAo Kopadny oddoud
fipeokev. éB1dlero 8¢ TV 1 OOV Kol 10 VO 1| ToD TaTpOg yvoun. A.
Christensen, L’Tran sous les Sassanides? (Copenhagen 1944) 353-355, con-
jectures that this son, Kaoses [PLRE II Kaoses], would have been raised as a
Mazdakite (for an overview see E. Yarshater, Cambridge History of Iran 111.2
[1983] 991-1024, esp. 1021) and objectionable to Kavadh on those
grounds; see also Cyril Mango and Roger Scott, The Chronicle of Theophanes
Confessor (Oxford 1997) 255 n.6.

3 Wars 1.11.6: €30Eev odv a1 ép1oTov eivort 1OV Te TOAEUOV Kol TG T0D
noAépov aitiog Stwddoor Poupaiorg, é9° @ Xoopéng mole Eomomntog
‘Tovotiveg PBoactdel yévortor oVt yap ol woveg to Oxvpov éml tfi &pxi
drecdoacBat, “Therefore it seemed best to him [Kavahd] to arrange with
the Romans to put an end both to the war and the causes of war, on con-
dition that Khusro be made an adopted son of the emperor Justin; for only
in this way could he preserve stability in the government.” According to
Christensen, L’Iran 353 (see also 263), Kavadh was free to nominate his suc-
cessor; he nevertheless had to take any opposition into account, as Greatrex,
Rome and Persia at War 134, points out. Procopius reports that, in the event,
the succession was orchestrated in accordance with Kavadh’s written direc-
tives by a close confidant named Mebodes, who outmaneuvered the heir
apparent, Kaoses (1.21.17-22), but was later capriciously slain on Khusro’s
orders (1.23.25-29). Kavadh’s concerns about a conspiracy against Khusro
on behalf of his one-eyed son, Zames, proved in the meantime to be well-
founded (1.23.1-24). Procopius explicitly draws a parallel between this
episode and the Nika revolt against Justinian (1.23.1); on this and other
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Unpredictability in the context of political instability and
legal irregularity in both the Roman and Persian realms, ac-
cordingly, informs Procopius’ reconstruction not only of Ka-
vadh’s motives in seizing the diplomatic initiative but also of
the atmosphere in which his proposal is received at Con-
stantinople. Procopius compresses the narrative in order to
juxtapose the circumstances of Justin’s accession in 518 with
Justinian’s ambivalent position in 524-525, after his rehabili-
tation in the aftermath of the Colocynthius incident and his
marriage to Theodora, but evidently before his elevation as
Caesar and heir apparent.?® Justinian was at that time “ex-
pected to receive the empire”; like Justin himself, he was
mitially “overjoyed” at the prospect of concluding the adoption
of Khusro, and the two of them were eager to give the arrange-
ment legal effect up until the moment Proclus intervened.3%

Procopius introduces Proclus as the very model of old-school
rectitude, as we have seen, and credits the quaestor with a
speech in which he declares his innate opposition to innovation
in principle (Wars 1.11.11-13):

dvnp dikondg Te kol xpnudtwy diapavidg ddwpdtatog. d10 O

ovte vopov Tvd edmetdg Eypapey ovte TL 1AV KoBESTOTOV KIVELY

H0edev,37 O¢ kol tote dvtaipov FAele t014de “vewtépolg uev

gyxerpely npdypocty odte elobo kol EAAwg dé8o1ka mdviov wd-

Moto, eb eidmg 811 v 10 vemtepomold 16 ye AGQaALS 00U

parallels between the two rulers see Averil Gameron, Procopius and the Sixth
Century (London/New York 1985) 162—-163.

35 On the date see Greatrex, Rome and Persia at War 137. Croke 44-47,
relying upon Vict. Tunn. Chron. a. 525 (MGH.AA XI 197), suggests that
opposition to the Persian proposal crystallized concern about the succession
and placed pressure on Justin to promote Justinian.

36 Wars 1.11.10-11: todta énel dmeveyBévra lovotivog Baciredg eidev,
0010g 1€ TEpL(pNG £yéveto kol Tovotiviavog 6 Pacilémg ddelprdode, o¢ oM
a0t® kol v Pocireiov éxdéEacBon énidofog Mv. kol Kottt Thyog £ THV
npakv Nretyécbny [note the dual] v éomoincwy év ypdupact Bécbat, 1
vouog Popodiog, el un [MpdxAog EkdAvoey.

37 Quoted in the Suda 12474 s.v. TpdxAog.
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coleton.”

a just man and one whom it was manifestly impossible to bribe;
for this reason he neither readily proposed any law, nor was he
willing to disturb in any way the settled order of things; and he
at that time also opposed the proposition, speaking as follows:
“To venture on novel projects is not my custom, and indeed I
dread them more than any others; for where there is innovation
security 1s by no means preserved.”

This stance aligns Proclus with the idealized image of the
quaestorship detectable in Cassiodorus’ Variae and makes him a
foil for Procopius’ much more equivocal assessment of Tri-
bonian in his account of the Nika revolt.3® We should bear in
mind, however, the theatricality and artificiality of Proclus’
performance as this relates both to Procopius’ literary represen-
tation of the events in question and to the available evidence
for Proclus’ career.

Procopius’ depiction of the deliberations culminating in the
Vandal War, for example, casts John the Cappadocian,® a
figure Procopius despises, improbably as a Proclus-like “wise
advisor” who succeeds temporarily in restraining Justinian’s en-

thusiasm for invading North Africa (Wars 3.10.7-8):
BootAel pévtot elmely Tt €nl KOADUN THe 0TpoTLGg 00delG, OTL un
0 Koanrmoaddxng lodvvng, étdAuncey, 6 thic adAfic €ropyog, Bpo-

38 Wars 1.24.16: TpiPouviavog 68 @boeng pev duvauet xpfito kol mot-
Selog é¢ dixpov dpiketo AV kot adTOV 00SevOC Nooov, é¢ 8¢ prhoypmuo-
tlov dapoving Eéomovdokdg 0ldg e fiv képdoug del 1o dikatov dmodidochar,
TV Te vOpoV Nuépa £k 100 énl TAEIoTOV EKAOTN TOVG HEV GVApEL, TOVG OF
Eypopev, AneumoA®dV T01g deoUévolg KaTo TH xpelav £xditepov, “Tribonian
both possessed natural ability and in educational attainments was inferior to
none of his contemporaries; but he was extraordinarily fond of the pursuit
of money and always ready to sell justice for gain; therefore every day, as a
rule, he was repealing some laws and proposing others, selling off to those
who requested it either favor according to their need.” Compare criticism of
Justinian as an innovator, which is placed in the mouths of his enemies in
Wars 2.2.6 and voiced by Procopius himself in the Secret History (esp. 11.1-2).

39 See PLRE III Ioannes 11, for references; on this incident cf. Theoph.
AM. 6026.
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o0TaTdC T BV Kol SeVOTOTOg TOV KT’ oDTOV GTAVTmV. 00TOg
yap loovvng, 1@V GAAOV ClOTT TOg Topovoag OdVPOUEVEVY
T0x0¢, mopeABov éc Baciléa Edeke To1dde-

But as for saying anything to the emperor to prevent the expedi-
tion, no one dared to do this except John the Cappadocian, the
praetorian prefect, a man of the greatest daring and the cleverest
of all men of his time. For this John, while all the others were
bewailing in silence the fortune which was upon them, came
before the emperor and spoke as follows...

Procopius employs exactly the same motif, “grieving in
silence,” in order to set the stage for both the intervention here
of John the Cappadocian and that of Proclus on behalf of
Theodotus ‘the Pumpkin’ in the Secret History, as has been
noted.*® While Proclus’ unwavering stance against patent
injustice 1s presented without irony, the Cappadocian’s op-
position to the Vandal expedition is compromised by more
narrowly self-serving ends.*! Collocation of the two episodes
underscores how fungible and ripe for (mis-)appropriation the
courtly persona of such a “wise advisor” might be. Proclus’
apparent complicity in effecting legislative innovation on behalf
of the marriage of Justinian and Theodora, moreover, cuts
against the grain of the conservatism which Procopius at-
tributes to him in the Wars.

10 Arc. 9.41 (232 above). The expression clonf ... 6d0pecBon is otherwise
attested in the TLG database only at Wars 3.25.19 (cloxf ... ®d0povto).

41 Wars 3.10.1-6, esp. 3: pdhota 8¢ filyouv 1 Kol mepiddvvol T Ue-
pipvn éyivovto 6 e thg adAfig Erapyog ... kol O 10D Tapeliov fyoduevog kol
10 GAA® ©opov Eviioyn dnuociov 7 Bacihkod éretétaxto, Aoyilduevor
411 ovtolg <eig> v 100 moAépov ypelav denoel duetpo @épovoty olte
Evyyvoung tivog obte dvaoriic déiotg etvor, “But the men who were the
most sorrowful of all, and who, by reason of their anxiety, felt the keenest
regret, were the praetorian prefect ... and the administrator of the treasury,
and all to whom had been assigned the collection of either public or im-
perial taxes, for they reasoned that while it would be necessary for them to
produce countless sums for the needs of the war, they would be granted
neither pardon [in case of failure] nor extension of time [in which to raise
these sums].”
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Proclus argues that were Justin to adopt Khusro he would
make the Persian his heir and give him an opening to claim the
whole of the Roman empire as his inheritance. The apparent
simplicity of the Persian proposal, Proclus insists, masks its
brazenness and deceit (Wars 1.11.14-15):

“Sok®d 8¢ pot, el kol Ao Tic RV Tepl todTo Opasie, dmokvijcot

av &g tnvde v mpa&y kol kotoppwdiical tov €€ adthig cGAov:

00 Yop BALO 0082V otlpat Ev ye 1) mopdvTt HUTV év BovAf elvor

dnog ov 10 Pouciov npdyuato ITépcoig evnpenel napodoinuey

AOY®, ol ye obk éykpuveidlovieg 00dE TopomETACUOCT TIOL

xpduevol, GAAL Siapphdny opoloyodvieg 10 PovAevua, oVtmg

avédnv deotpeicBot v Pacidetov Hudag d&odot, 1@ uev Thg
amatng eovepd v Geélelav mpoloyouevol, Adym 8¢ dvodel

Vv anpaypocovny npoPePAnuévor.”

“And it seems to me that, even if one should be especially bold

in this matter, he would feel reluctance to do the thing and

would tremble at the storm which would arise from it; for I

believe that nothing else is before our consideration at the

present time than the question how we may hand over the

Roman empire to the Persians on a seemly pretext. For they

make no concealment nor do they employ any blind, but ex-

plicitly acknowledging their purpose they claim without more
ado to rob us of our empire, secking to veil the manifestness of
their deceit under a show of simplicity, and using disinterested-
ness as a pretext for a brazen scheme.”
Proclus charges the Persians, and by implication anyone who
might be inclined to support their proposal, with the auda-
ciousness and capacity for duplicity that Procopius attributes to
John the Cappadocian. Procopius’ description of John as “a
man of the greatest daring and the cleverest of all men of his
time” seems to signal that John’s speech is a piece of soph-
istry,*? while Proclus preempts any endorsement of the Persian
proposal by stigmatizing, as excessively bold, anyone who

#2 Cf. e.g. Dem. 22.66, Opoctg xoi Aéyewv Sewvdg (“bold and clever at
speaking”), with a pejorative connotation. Cf. Josiah Ober, Mass and Elite in
Democratic Athens (Princeton 1989) 106 with n.5.
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might speak in favor of it. To speak straightforwardly for an
unprecedented idea is to render oneself suspect; Proclus
scrupulously characterizes himself as shrinking from (“I dread,”
dédotka, 1.11.13) such a possibility. The threat to Roman in-
terests and to Justinian’s dynastic ambitions is so bald, he con-
cludes, as to obviate any need for closer analysis or elaboration
(16-17):
“xattol xpfv Exdrepov LUBY TV 1OV PBapPdpov Ty TETpav
navti dmokpovecBot oBéver- ot ptv, @ Baciied, Snwg & uh
Popaiov eing Bacidedg Yotatoc, o8 8¢, ® otpatnyé, dnmg dv um
covt® &g v Paciheiov éunododv yévolo. To MEv Yop GAAO
coplopato Adyov 0g éni TAeloTov GeuvOTNTL KOALTTOUEVD ToWG
dv mov kol Epunvémg 1o1g moAlolg d€otto, adtn 8¢ dviikpug £x
npoowiov e0BVc 1 mpecPeio 1@ Popoiov Pacidel Xooponv
t0010V, 06TI¢ TOTE £6T1, KANpOovOUoV elomolely fovAetan.”
“And yet both of you ought to repel this attempt of the bar-
barians with all your power; you, O Emperor, in order that you
may not be the last emperor of the Romans, and you, O Gen-
eral [Justinian], that you may not prove a stumbling-block to
yourself as regards coming to the throne. For other crafty de-
vices which are commonly concealed by a pretentious show of
words might perhaps need an interpreter for the many, but this
embassy openly and straight from the very first words means to
make this Khruso, whoever he is, the adopted heir of the
Roman emperor.”

Readers who take Proclus’ intervention at face value have
difficulty reconciling the plausibility of his hardline stance
against Persia with the implausibility of the legal rationale he
offers in support of that stance.*> The quaestor makes a strong

4 The historicity of the incident itself is accepted by, inter alios, Vasiliev,
Justin I 266—268; Berthold Rubin, Das Zeitalter Tustinians (Berlin 1960) 259—
261; P. E. Pieler, “L’aspect politique et juridique de Padoption de Chosroes
proposée par les Perses a Justin,” RIDA SER. III 19 (1972) 399-433;
Greatrex, Rome and Persia at War 137; Hennig Borm, Prokop und die Perser
(Stuttgart 2007) 311-317; Beate Dignas and Englebert Winter, Rome and
Persia in Late Antiquity: Newghbours and Rivals (Cambridge 2007) 37—44, 104—
106. Picler (422), for one, dismisses Procopius’ account of Proclus’ inter-
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claim for the hereditability of the imperial office by a sitting
emperor’s civil law successor analogously to a son’s “natural”
expectation to inherit the property of his father (1.11.18):** “by
nature,” claims Proclus, “the possessions of fathers are due to
their sons” (¢0o€l T01g TOLGT TG TOV TOTEPMV OPEIAETOL), sOme-
thing about which Romans and barbarians agree. Yet in
framing Kavadh’s dilemma, as we have seen, Procopius has
already problematized such a claim by asserting that the Per-
sian’s judgment ran counter to both nature and custom.*> The
situation in Persia exposes the tension, moreover, between
monarchy and the partibility of a hereditas in Roman private
law: the entire episode is premised upon the fact that Kavadh
has three sons, only one of whom he wishes to succeed him; in
proposing to make Khusro Justin’s adoptive son together with
Justinian, Kavadh 1s, on Proclus’ construction of the proposal,
recapitulating that very dilemma.

The difficulty then is that Procopius has framed the episode
in a manner that vitiates Proclus’ premise by emphasizing the
precariousness of dynastic claims upon both the Roman and
the Persian thrones. If one approaches the Proclus of Pro-
copius’ Wars as a straight-talker who says what he means and
means what he says, regardless of the consequences—if one
takes him at face value as the Atticus Finch Procopius portrays

in the Secret History—then one must concede that he is arguing a
bad brief.

vention: “cette présentation, et en particulier le discours imputé a Proclus,
devront cependant étre considérés comme des exercices rhétoriques de
Procope dont l'authenticité apparait douteuse.” See now also Peter
Heather, The Restoration of Rome: Barbarian Popes and Imperial Pretenders (Oxford
2013) 123-126: “as soon as you stop to think about it, the whole [story] is
total nonsense” (125).

# Compare J. A. S. Evans, The Age of Justinian: The Circumstances of Imperial
Power (London/New York, 1996) 115: “Proclus was an upright legalist ...
He argued that adoption under Roman law would give the adopted son a
claim on the imperial throne. Whatever modern historians may think about
the matter, Proclus evidently believed that the succession was hereditary.”

* Wars 1.11.3 (n.34 above).
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Proclus’ larger point, however, is political: Khrusro’s pro-
spective civil law adoption by Justin is threatening to Justinian,
he insinuates, precisely because Justinian’s claim upon the
succession remains precarious, his own adoption by Justin
notwithstanding. Adoption ipso facto settles nothing; to the
contrary, the multiplication of Justin’s civil law heirs would not
only be damaging to Justinian’s prospects, inasmuch as this
would debase his presumptive claim upon the throne, but also
potentially destabilizing geopolitically, by offering Khusro a
pretext for interfering with the succession.*® Proclus’ aversion
to risk in either of these scenarios is comprehensible and is
foregrounded by Procopius’ introductory remarks about his
conservatism. He faces as well the delicate problem of damping
Justin and Justinian’s credulous over-enthusiasm. He prevails
by accentuating, on the Roman side, exactly the same anxiety
about unpredictability in the context of political instability and
legal irregularity that, according to Procopius, motivated
Kavadh to seize the diplomatic initiative in the first place.
Pinpointing this vulnerability proves to be instrumental in de-
railing the plan.

Once we recognize that Proclus is preying upon the pre-
cariousness of Justinian’s own claim upon the succession, not to
mention his and Justin’s lack of sophistication and their exploit-
able uncertainty about Persian motives, we can see that the
quaestor’s means are no more transparent than his ends. Con-
sequently, Procopius’ narrative constructs two very different

46 Whether Khusro’s adoption would have given him a claim actionable
at law is beside the point, because the Romans did not in any event litigate
the imperial succession, as Procopius’ own narrative bears out; compare
Picler, RIDA SER. IIT 19 (1972) 399-433. However, the possibility that such
an arrangement could have provided a casus belli is not at all far-fetched: as
Geoffrey Greatrex and Samuel N. C. Lieu point out, The Roman Eastern
Frontier and the Persian Wars 11 (London/New York 2002) 81 and 266 n.55,
Khusro II invaded the Roman Empire on the pretext of avenging his
“father,” the emperor Maurice, after his execution by Phocas in 602. See
also Dignas and Winter, Rome and Persia 44—49.
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audiences for the quaestor’s performance. Far from sustaining
Honoré’s claim that the episode exposes Proclus’ limitations as
“a conservative lawyer in politics,”* it illustrates instead Justin
and Justinian’s credulity and correspondingly their susceptibil-
ity to manipulation by sophisticated courtiers,*® substantiating
Procopius’ charge in the Secret History that Justin was incapable
of understanding official business and that Proclus used his own
judgment in arranging everything. Accordingly, the episode
portrays something akin to what Robert Caro calls “the black
art of politics”: Proclus succeeds by contrasting what he stig-
matizes as the brazenness of the Persian proposal, which speaks
for itself and about which nothing more needs to be said, with
unspecified sophistries (sophismata) concealed behind a screen of
self-important verbiage, which the undiscriminating require an
interpreter to understand.

Denying that the Persian proposal requires interpretation
enables Proclus to elide the role he has claimed as its interpre-
ter: the speech enacts precisely the asymmetrical relationship
between those “in the know” and those on the outside that it
pretends to be disclaiming. Proclus’ impenetrably elaborate
phrasing functions, in Daube’s terms, as a kind of camouflage,
signaling to the knowing ones in Procopius’ audience how
power is exercised effectively behind the scenes through the
manipulation of language.

47 Honoré, Triboman 230231 (quotation at 230), makes Proclus respon-
sible for antagonizing Khusro, whereas Procopius assigns blame for the
souring of relations to others: see further n.54 below.

4 See Charles F. Pazdernik, ““How then is it not better to prefer quiet,
than the dangers of conflict”’: The Imperial Court as the Site of Shifting
Cultural Frontiers,” in D. Brakke et al. (eds.), Shifting Cultural Frontiers in Late
Antiguity (Farnham/Burlington 2012) 99-111, esp. 107-111. Procopius
(Wars 1.2.6-10) likewise attributes Arcadius’ decision to name Yazdgard I as
guardian (gpitropos) of Theodosius II either to the influence of certain learned
men (logiot tines), “such as are usually found in numbers among the advisers
of a sovereign” (otot moAhol Bacidel mopedpedev eimbacty), or to some
divine inspiration (thewa tis epinoia). See further Pieler, RIDA SER. III 19
(1972) 411-433.
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While Procopius undoubtedly appreciated Proclus as a figure
whose culture and integrity contrasted favorably with the short-
comings of Justinian’s protégés John the Cappadocian and
Tribonian, we must acknowledge that the portraits of Proclus
in the Wars and the Secret History are, in their way, no less
tendentious and contingent than the anodyne description of
Proclus as the emperor’s “trusty mouthpiece” on his statue in
Constantinople. If Procopius’ Proclus is accordingly a more
calculating and ambivalent figure than has generally been
recognized—more Robert Moses than Atticus Finch**—and,
correspondingly, Procopius’ literary representation of the man
matches up against the limited external evidence we have for
his career more closely than initially meets the eye, the in-
dependent judgment (autonomos gnomé) with which the historian
credits the quaestor (4drc. 6.13) operates much more upon the
pragmatics of how power is exercised than upon the uses to
which it is put. Elsewhere in the Secret History, Procopius com-
plains that Justinian forbade anyone in the Roman Empire “to
render verdicts based upon his own autonomous judgment”
(yvoun adtovoue tog yneovg d1doval, 14.5); in contrast, “in
the past, it was permitted for magistrates to exercise their own
independent judgment in making decisions about what was just
and lawful” (radon pev tolg dpyols Ta Te OlKOL0, KO VOULULOL
npaooe yvoun ovtovope £Efv, 30.29).50 Proclus is figured
retrospectively as the paragon of this prelapsarian age.>!

49 “If Mr. Moses’ politics were conservative, so were his tastes. He was a
cultivated man—he could quote liberally from Shakespeare by memory—
and he often filled his speeches with quotations from the English poets.
Once Mr. Moses subtly insulted President Roosevelt with a reference to an
obscure remark of Dr. Johnson’s about how patrons frequently tried to steal
credit from the real creators of works”: Goldberger, The New York Times (30
July 1981) B19.

0 In the Wars, the phrase can connote willful misreading (2.4.20), in-
subordination (2.18.6), uncoordinated initiative (6.12.39), the exercise of
discretion (7.1.22), and preemptive action (7.34.38).

51 A comparable nostalgia suffuses John Lydus’ De magistratibus: an “in-
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The bureaucratic virtues of predictability, stability, and
legality that may plausibly be predicated of the historical
Proclus function as a consequential check upon the capricious-
ness of those in power, as Christopher Kelly has emphasized.?
At the same time, Procopius’ Proclus remains very much a
loyalist of the regime that elevated him. Far from resisting any
rapprochement with Persia whatsoever, he sought a com-
promise position that would be reassuring to Kavadh without
unsettling matters at home. His proposed solution for the
Persian succession crisis, the not unprecedented expedient of a
barbarian “adoption in arms,” would have been acceptable to
Khusro, or so Procopius implies, but was scuttled through the
machinations of others.” Yet it succeeded in preserving the
distinctiveness of Justinian’s claim as Justin’s successor and so
to that extent enhanced the prospect of continuity of govern-
ment, whatever the longer-term consequences might be.>* In

tensely personal account of the decline and fall of the eastern Praetorian
Prefecture”: Kelly, Ruling the Later Roman Empire 79. Similarly, the anon-
ymous Dialogue on Political Science (Menae patricie cum Thoma referendario de politica
scientia dialogus, ed. Mazzucchi) 5.58 posits a political order in which “the
imperial role is ... restricted to generalities and ‘high policy’ while the
senate and magistrates get on with the government™: Peter N. Bell, 7%ree
Political Voices from the Age of Justinian (Liverpool 2009) 158 n.61.

52 Kelly, Ruling the Later Roman Empire, esp. 186-231.

3 Wars 1.11.19-39, esp. 21-22 (Proclus’ proposal of adoption o0 ypapu-
Hoow ... AN Orlev okevfi, “not by a written document ... but per arma”;
for precedents see Andrew Gillett, Envoys and Political Communication in the Late
Antique West [Cambridge 2003] 253-254 n.153), 27 (Khusro’s willingness to
participate), 2829 (collapse of the negotiations at the frontier), 30 (Khusro
offended and vows vengeance). Discussion in Greatrex, Rome and Persia at
War 135-137, esp. n.48 on Khusro’s receptiveness to the proposal.

> Heather, Restoration 126—131, recognizes the implausibility of Proclus’
legal objections and acknowledges the precariousness of Justinian’s claim
upon the throne; he credits Proclus, however, with “rumbl[ing] Cavades’
cunning plan to make Chosroes ruler of the Roman as well as the Persian
Empire” (124). Describing Proclus’ counterproposal as “deliberately insult-
ing” (125) fails to account for the interest, evident in Procopius’ account, of
each of the principals—on the part of Khusro himself, as well as Justin and
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all of this Proclus emerges less as a partisan or a kingmaker
than as a seasoned hand and a speaker of decorous phrases and
difficult truths: not then so much a master builder, a Robert
Moses (who reportedly was in the habit of declaring, “if the
ends don’t justify the means, what does?”), but perhaps instead
“a lawyer and a moralist,” whose involvement in politics was
tempered by a respect for process and a preference for steering
the middle course.>

September, 2014 Department of Classics
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Allendale, MI 49401
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Justinian—in finding a mutually agreeable formula for concluding an ar-
rangement.

3 Quotation attributed to Moses by Caro, Power Broker 218. “A lawyer
and a moralist”: self-description by Theodore C. Sorensen (“a writer and
counselor who did much to shape [President John F. Kennedy’s] narrative,
image and legacy”), cited in Tim Weiner, “Theodore C. Sorensen, 82,
Kennedy Counselor, Dies,” The New York Times (1 November 2010) A1, who
adds: “Kennedy had plenty of yes-men. He needed a no-man from time to
time. The president trusted Mr. Sorensen to play that role in crises foreign
and domestic, and he played it well, in the judgment of Robert F. Kennedy,
his brother’s attorney general. ‘If it was difficult’, Robert Kennedy said,
“Ted Sorensen was brought in.””
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