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TI DE QUI CKENI NG OF FI DUCI ARY OBLI GATI ON:

CANADI AN AERO SERVI CES V. O' I VI ALLEY

STANLEY 1NI . BECK*

Tor ont o

Save f or t wo deci si ons, one i n t he t wel f t h and one ' i n t he

ni net y- ei ght h year of i t s l i f e, t her e woul d be l i t t l e of r eal si g-

ni f i cance t o comment upon i n t he wor k of t he Supr eme Cour t of

Canada i n company l aw. A pr i mar y r eason f or t hi s i s non- l egal :

a nat i onal commer ci al l i f e of dept h r eal l y onl y dat es f r om t he

end of t he Second Wor l d War , a per i od of l i t t l e mor e t han t hi r t y

year s . As a r esul t , t he cour t has not been f aced wi t h a l ar ge

number of company cases . And even i n t he r ecent past i t has not
been f aced wi t h many f or t wo vi t al r easons . One . i s t he r ul e i n
Foss v. Har bot t l el whi ch has al l but bl ocked shar ehol der ent r y

t o t he cour t r oom. The ot her i s t he enor mous f i nanci al r i sk t hat

a shar ehol der r uns i n . commenci ng sui t because of t he Angl o-

Canadi an r ul e t hat t he l osi ng par t y must pay t he ot her si de' s

cost s, i ncl udi ng t he cost s of counsel , as wel l as hi s own. 2 Wi t hi n

t he past f ew year s, however , t he cl i mat e f or cor por at e l i t i gat i on

has changed dr amat i cal l y . New cor por at i ons Act s f eder al l y 3 and

i n Ont ar i o¢ and Br i t i sh Col umbi a have r ef or med t he r ul e i n Foss

* St anl ey f l i t . Beck, of Osgoode Hal l Law School , Yor k Uni ver si t y,
Tor ont o . Thi s ar t i cl e was wr i t t en whi l e t he aut hor was a Vi si t i ng Fel l ow at

Al l Soul s Col l ege, Oxf or d . I shoul d l i ke t o expr ess my appr eci at i on t o
t he War den and Fel l ows of Al l Soul s Col l ege f or t hei r hospi t al i t y and t o t he

Canada Counci l and t he Foundat i on f or Legal Resear ch i n Canada whose

suppor t made my st ay i n Oxf or d possi bl e .

1 ( 1843) , 2 Har e 461, 67 E. R. 189 . See, gener al l y, Beck . An Anal ysi s of

Foss v . Har bot t l e, i n Zi egel , ed. , St udi es i n Canadi an Company Law,

Vol . 1 ( 1967) , p . 545 ; Wedder bur n, Shar ehol der s Ri ght s and t he Rul e i n

Foss v. Har bot t l e, [ 1957] Camb . L . J . 194, [ 1958] Camb . L . J . 93 .

2 I t i s not of t en appr eci at ed t hat t he Amer i can r ul e i s t o t he opposi t e

ef f ect . That i s each par t y t o t he l i t i gat i on, r egar dl ess of t he out come, bear s

hi s own counsel cost s and t he successf ul par t y r ecover s onl y a mi nor

por t i on of hi s ot her cost s . Whi l e i t i s t r ue t hat t he cont i ngent f ee has

pl ayed t he gr eat est r ol e i n spur r i ng shar ehol der l i t i gat i on i n t he Uni t ed

St at es, i t i s al so t r ue t hat t he di f f er ent r ul e as t o cost s woul d by i t sel f

make l i t i gat i on a mor e r at i onal and r easonabl e pr ospect .

3 Canada Busi ness Cor por at i ons Act , S. C. , 1974- 75, c. 33, ss 231- 233 .

4 The Busi ness Cor por at i ons Act , R. S. O. , 1970, c . 53, s . 99 .

Compani es Act , S. B. C. , 1973, c . 18, s . 222 .
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v . Har bot t l e and pr ovi ded r el at i vel y easy access t o t he cour t r oom.

And wi t h a si ngl e st r oke, t he Engl i sh Cour t of Appeal i n Moi r v .

Wal l er st ei ner ( No. 2) 6 has knocked down t he cost s bar r i er by

r ul i ng t hat a shar ehol der who act s r easonabl y i n commenci ng a

der i vat i ve act i on i s ent i t l ed t o be compensat ed f or hi s cost s by

t he t r ue par t y i n i nt er est - t he company, what ever t he r esul t of

t he act i on .

Thus i t i s appr opr i at e t hat as t he Supr eme Cour t ent er s i t s

second cent ur y i t does so havi ng r ecent l y, i n Canadi an Aer o

Ser vi ces Li mi t ed v . O' Mal l ey, 7 gi ven a j udgment t hat i n t he sweep

of i t s l anguage and i n i t s f l ui d appr oach t o t he r egul at i on of cor -

por at e f i duci ar i es, pr ovi des an essent i al l ead f or t he ent i r e Cana-

di an j udi ci ar y as t he gat es of shar ehol der l i t i gat i on begi n sl owl y t o

open. The onl y ot her not ewor t hy company l aw deci si on was

r ender ed by t he cour t i n 1887 i n Nor t h- West Tr anspor t at i on Co.

v . Beat t y, " a deci si on t hat was soon f or got t en when i t was over -

r ul ed by t he Pr i vy Counci l 9 and a cont r ar y and vi t al l y i mpor t ant

pr i nci pl e est abl i shed . But t he r each of t he l anguage of Canaer o

may wel l cal l f or ~a r econsi der at i on of Beat t y and t he Supr eme

Cour t may yet have cause t o r e- est abl i sh t he pr i nci pl e i t f i r st l ai d

down i n 1887 . Fur t her , t he j udgment i n Canaer o cal l s i nt o

quest i on t he deci si on - of t he Pr i vy Counci l i n Bur l and v. Ear l e, 1o

br eaks t he boundar i es of f i duci ar y dut y out of t he r i gi d l i nes

t hat had been dr awn f r om t he j udgment of t he House of Lor ds

i n Regal ( Hast i ngs) v . Gul l i ver , " cast s a shadow over t he Supr eme

Cour t ' s deci si on i n Peso Si l ver Mi nes v . Cr opper , 12 r ai ses doubt s

6 [ 1975] 2 W. L. R. 389, [ 1975] 1 Al l E. R. 849 ( C. A. ) . Ther e seems

l i t t l e doubt t hat t he Canadi an cour t s wi l l f ol l ow t he l ead of t he Cour t

of Appeal i n t hi s case. The r esul t i s so sensi bl e and f unct i onal l y sound

t hat i t woul d be al most per ver se not t o . Mor eover , t he di f f i cul t pr ocedur al

quest i ons t hat ar e l ef t t o be wor ked out by t he j udgment i n Wal l er st ei ner

( No . 2) have al r eady been sol ved f eder al l y and i n Ont ar i o and Br i t i sh

Col umbi a wher e, i n each case, i t i s necessar y t o get t he l eave of a j udge

of t he t r i al di vi si on t o commence t he der i vat i ve act i on. The j udge must

be sat i sf i ed t hat t he shar ehol der i s act i ng i n good f ai t h and t hat i t i s i n

t he best i nt er est s of t he company t hat t he act i on be br ought bef or e l eave

may be gr ant ed. Thus t he gr ant i ng of l eave sat i sf i es t he cr i t er i a l ai d down

by t he Cour t of Appeal i n Wal l er st ei ner No . 2 and, absent some over -

r i di ng consi der at i on t hat ar i ses dur i ng t he t r i al , t he t r i al j udge shoul d

or der t hat t he pl ai nt i f f - shar ehol der be f ul l y compensat ed what ever t he

out come.

7 ( 1973) , 40 D. L. R. ( 3d) 371, r ev' i ng ( 1972) , 32 D. L. R. ( 3d) 632

( Ont . C. A. ) , her eaf t er r ef er r ed t o as Canaer o .

8( 1887) , 12 S. C. R. 598

9 ( 1887) , 12 App . Cas . 589 ( P. C. ) .
t o [ 1902] A. C. 83 ( P. C. ) , r ev' i ng ( 1900) , 27, O. A. R. 540 ( Ont . C. A. ) .

11 [ 1942] 1 Al l E. R. 378 ( H. L. ) .
12 ( 1966) , 58 D. L. R. ( 2d) 1 ( S. C. C. ) .
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about t he accept ed di ct a of t he House of Lor ds i n Bel l v. Lever

r os. 13 t hat a di r ect or i s f r ee t o compet e wi t h hi s company and

put s i nt o a hazar dous posi t i on any per son who act s as a di r ect or

of i nt er l ocki ng f i r ms .

Consi der i ng al l t hat has been cl ai med f or i t , t he f act s and

act ual deci si on i n Canaer o ar e unexcept i onal . The pl ai nt i f f com-
pany was- engaged i n t he busi ness of t opogr aphi cal mappi ng and
geophysi cal expl or at i on . Mwas a di r ect or , pr esi dent and chi ef
execut i ve of f i cer of t he company . Z was a di r ect or and execut i ve
vi ce- pr esi dent and an acknowl edged l eader i n t he f i el d of t opo-
gr aphi cal mappi ng. The company f i r st became i nt er est ed i n t he
possi bi l i t y of an ext ensi ve aer i al mappi ng pr oj ect i n Guyana i n

1961 as a r esul t of wor k done i n near by Sur i nam wher e condi -

t i ons wer e si mi l ar . Bot h Mand Z spent t i me i n Guyana i n 1961

and 1962 pr epar i ng pr el i mi nar y pr oj ect s and consul t i ng wi t h

gover nment of f i ci al s . I n 1962 and agai n i n 1964 t hey di d magne-
t omet er and el ect r omagnet i c wor k i n t hat count r y on a pr oj ect

whi ch Canadi an Aer o Ser vi ces under t ook f or t he Uni t ed Nat i ons.

Wor k on t he mappi ng pr oposal ceased because of pol i t i cal

condi t i ons i n Guyana i n 1962 but r esumed agai n i n 1965 when

i t appear ed t hat t he pr oj ect mi ght be f unded under Canada' s

ext er nal ai d pr ogr amme. As a r esul t , Z r et ur ned t o Guyana and

i n Jul y, 1965 submi t t ed a pr oposal t o t hat gover nment f or t opo-

gr aphi cal mappi ng of t he count r y- a pr oposal t hat i t used i n
seeki ng Canadi an gover nment f i nanci ng. Z r ecommended t o hi s
company t hat i t pur chase a new aer i al measur i ng devi ce t o use

on t he pr oj ect and i t di d so at a cost of $75, 000. 00 . By ear l y

, Jul y, 1966 gover nment al negot i at i ons concl uded wi t h t he Cana-

di ân gover nment agr eei ng t o f i nance t he pr oj ect and t o sel ect

t he cont r act or wi t h t he concur r ence of Guyana. Mand Z wer e

i n cont act wi t h of f i ci al s of bot h gover nment s dur i ng t hi s t i me

and on Jul y 15t h, Mwr ot e t o t he company' s agent i n Guyana

sayi ng t hat he f el t " t he j ob was a cer t ai nt y" 14 f or Canadi an Aer o

Ser vi ces .

n August 6t h, Mand Z i ncor por at ed T. Lt d . and shor t l y

t her eaf t er r esi gned t hei r posi t i ons wi t h Canadi an Aer o Ser vi ces .

On August 22nd, Mi nf or med t he Canadi an Ext er nal Ai d of f i ce

of t he f or mat i on of T. Lt d. and on August 23r d, f i ve compani es,

i ncl udi ng Canadi an Aer o Ser vi ces and T. Lt d . wer e i nvi t ed t o

bi d on t he Guyana pr oj ect . T. Lt d . was named t he cont r act or

and ent er ed i nt o an agr eement t o car r y out t he pr ogr amme f or

$2, 300, 000. 00 . Canadi an Aer o Ser vi ces br ought sui t agai nst M

13 [ 19321 A. C. 161 .
14 Supr a, f oot not e 7, at p . 377 .
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and Z al l egi ng t hat t hey had br eached t hei r f i duci ar y dut y t o i t
by depr i vi ng i t of " t he cor por at e oppor t uni t y whi ch i t had been
devel opi ng" . 1 -5 The act i on f ai l ed at t r i al and i n t he Ont ar i o Cour t
of Appeal but succeeded bef or e t he Supr eme Cour t .

The above f act s cl ear l y r esembl e t hose i n Cook v. Deeks"

and t he onl y wonder i s t hat bot h t he t r i al cour t and t he Ont ar i o

Cour t of Appeal coul d have r eached t he concl usi on t hat t her e

had been no br each of f i duci ar y dut y . Laski n J . ( as he t hen was) ,

speaki ng f or a unani mous 17 Supr eme Cour t , had l i t t l e di f f i cul t y

i n deci di ng t hat seni or of f i cer s and empl oyees' s such as M' and Z

coul d not spend a number of year s devel opi ng a busi ness oppor -

t uni t y f or t hei r company and t hen, when i t was about t o be

r eal i zed, l eave t hei r empl oyment and sei ze t he oppor t uni t y f or

t hemsel ves : i s

. . . t he f i duci ar y r el at i onshi p goes at l east t hi s f ar :

	

a di r ect or or a
seni or of f i cer l i ke O' Mal l ey or Zar zyski i s pr ecl uded f r om obt ai ni ng
f or hi msel f , ei t her secr et l y or wi t hout t he appr oval of t he company
( whi ch woul d have t o be pr oper l y mani f est ed upon f ul l di scl osur e

of t he f act s) , any pr oper t y or busi ness advant age ei t her bel ongi ng
t o t he company or f or whi ch i t has been negot i at i ng ; and especi al l y
i s t hi s so wher e t he di r ect or or of f i cer i s a par t i ci pant i n t he
negot i at i ons on behal f of t he company .

The f act t hat M and Z had r esi gned t hei r posi t i ons wi t h t he

15 I bi d . , at p . 373 . T. Lt d . was al so j oi ned i n t he act i on as was one
Wel l s, an Ot t awa sol i ci t or who j oi ned i n t he i ncor por at i on of T. Lt d .
and was a shar ehol der .

16 [ 19161 1 A. C. 554 ( P. C. ) .
17 Cor am: Mar t l and, Judson, Ri t chi e, Spence and Laskl n JJ.
i s The Ont ar i o Cour t of Appeal wer e concer ned t hat nei t her Mnor Z

had been pr oper l y appoi nt ed as di r ect or s . They concl uded t hat as pr esi dent
and execut i ve vi ce- pr esi dent r espect i vel y t hey wer e mer el y empl oyees . As
such t hey owed no f i duci ar y dut y t o t hei r company but wer e onl y hel d

t o t he empl oyee st andar d of not r eveal i ng t r ade secr et s . Thi s i s cl ear l y
wr ong, as Laski n J . poi nt ed out . Mand Z wer e t he seni or management

of f i cer s of t he company and act ed as such ( whet her pr oper l y appoi nt ed
or not ) . As seni or management t hey wer e subj ect t o t he same f i duci ar y
dut i es as di r ect or s . On t hi s poi nt , Laski n J . quot ed f r om Gower , Moder n
Company Law ( 3r d ed . , 1969) . p . 518 : " . . . t hese dut i es, except i n so
f ar as t hey depend on st at ut or y pr ovi si ons expr essl y l i mi t ed t o di r ect or s, ar e
not so r est r i ct ed but appl y equal l y t o any of f i ci al s of t he company who
ar e aut hor i zed t o act on i t s behal f , and i n par t i cul ar t o t hose act i ng i n

a manager i al capaci t y . " Mor eover , bot h t he Ont ar i o Busi ness Cor por at i ons

Act , supr a, f oot not e 4, i n s . 144 and t he Canada Busi ness Cor por at i ons

Act , supr a, f oot not e 3, i n s . 117 now hol d di r ect or s and of f i cer s t o t he

same f i duci ar y st andar d .

19 Supr a, f oot not e 7 at p. 382 .
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company di d not , i n t he ci r cumst ances, r el i eve t hem of t hei r

f i duci ar y obl i gat i ons : 20

. . . he i s al so pr ecl uded f r om so act i ng [ t aki ng f or hi msel f or di ver t i ng
t o an associ at e a mat ur i ng busi ness oppor t uni t y] even af t er hi s r esi gna-
t i on wher e t he r esi gnat i on may f ai r l y be sai d t o have been pr ompt ed

or i nf l uenced by a wi sh t o acqui r e f or hi msel f t he oppor t uni t y sought
by t he company, or wher e i t was hi s posi t i on wi t h t he company r at her
t han a f r esh i ni t i at i ve t hat l ed hi m t o t he oppor t uni t y whi ch he
l at er acqui r ed .

Ther e has been scant j udi ci al di scussi on i n t he Common-

weal t h cases of t he doct r i ne of cor por at e oppor t uni t y. And i ndeed

t her e was l i t t l e need f or an el abor at i on of t he par amet er s of t he

doct r i ne i n Canaer o as t he f act s f i t comf or t abl y i nt o t he l i ne of

cases deal i ng wi t h di r ect or s who t ake f or t hemsel ves oppor t uni t i es

t hat f i r st came t o t hem whi l e act i ng, and because t hey wer e so

act i ng, as di r ect or s . However , t he vi ew of t he l aw t aken by t he

t r i al j udge and af f i r med by t he Cour t of Appeal compel l ed t he

Supr eme Cour t t o r econsi der and r ef or mul at e t he r equi r ement s

f or l i abi l i t y set out i n t he cor ner st one case of Regal ( Hast i ngs)

Lt d. v . Gul l i ver . 21 I t i s t hi s r ef or mul at i on, whi ch moves t he Regal

20I bi d. On t hi s poi nt t he deci si on i s si mi l ar t o t hat gi ven by Roski l l J .
i n I ndust r i al Devel opment Consul t ant s Lt d . v . Cool ey, [ 1972] 2 Al l E. R.
162, [ 1972] 1 W. L . R. 443 . The oppor t uni t y whi ch t he def endant appr o

pr i at ed came t o hi s knowl edge when he was a di r ect or of t he pl ai nt i f f
company and hi s subsequent r esi gnat i on di d not t er mi nat e hi s f i duci ar y
dut y . The deci si on i n Cool ey i s al so a f ul l answer t o t he r at her st r ange
i dea advanced by t he Ont ar i o Cour t of Appeal i n Canaer o t hat , Mand Z
wer e abl e t o t ake up t he oppor t uni t y i n quest i on not because of any

i nf or mat i on t hat came t o t hem whi l e wor ki ng f or . Canadi an Aer o Ser vi ces,
but because of " t hei r own per sonal educat i on, ski l l and knowl edge" . Sur el y
t hi s i s t o, say no mor e t han t hat t hey woul d have not been engaged i n t he
t opogr aphi cal mappi ng busi ness but f or t hei r ski l l and knowl edge whet her
empl oyed by someone el se or sel f - empl oyed . I t has no bear i ng on t he
quest i on of whet her t hey br eached t hei r f i duci ar y dut y by t aki ng up an
oppor t uni t y whi ch, i n t he ut i l i zat i on of t hei r per sonal ski l l s, t hey f i r st
wor ked on and devel oped whi l e i n t he empl oy of Canadi an Aer o Ser vi ces .
So i t was i n Cool ey wher e t he def endant managi ng di r ect or occupi ed t hat
posi t i on because of hi s ar chi t ect ur al and engi neer i ng ski l l s and was ap-
pr oached whi l e st i l l act i ng i n t hat capaci t y t o use t hose ski l l s f or anot her
i n compet i t i on wi t h hi s own company . For a di scussi on of Cool ey see
Pr ent i ce, ( 1972) , 50 Can. Bar Rev. 623 . I t may be t hat t he Ont ar i o Cour t
of Appeal was si mpl y maki ng t he poi nt t hat i f 1VI and Z wer e consi der ed
t o be empl oyees r at her t han of f i cer s or di r ect or s t hey wer e onl y subj ect
t o t he di sabi l i t y of not usi ng t r ade secr et s af t er t hey had l ef t , t hei r em-
pl oyment . As a mat t er of l aw, t hat i s cor r ect but i t i s an ant i sept i c vi ew
of t he f act s i n Canaer o. See t he di scussi on i n f oot not e 18 .

21 Supr a, f oot not e 11 . The pr i nci pl es of Regal wer e f i r st adopt ed by
t he Supr eme Cour t i n Zwi cker v. , St anbur y, [ 1952] 3 I . L . R. 273.
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doct r i ne out of nar r ow and r i gi d l i nes and subst i t ut es a f l exi bl e
and mor e spaci ous st andar d, t hat gi ves t he j udgment i n Canaer o

i t s gr eat i mpor t ance . I n hi s j udgment at t r i al , Gr ant J . st r essed
t he r equi r ement of Regal t hat t he benef i t or advant age must be
obt ai ned " by r eason and i n cour se of t hei r of f i ce of di r ect or s" . '==
As Mand Z di d not use any conf i dent i al i nf or mat i on i n gai ni ng

t he Guyana cont r act and as t hey had r esi gned and had not
t her ef or e obt ai ned i t " i n t he cour se of t hei r dut i es [ as seni or
of f i cer s or di r ect or s] " 23 t hey wer e under no l i abi l i t y t o account .
Laski n J . hel d t hi s l ast poi nt t o be " t oo nar r owl y concei ved" , =}
and sai d t hat i t was : 25

. . . a mi st ake, . . . , t o seek t o encase t he pr i nci pl e st at ed and appl i ed
i n Peso, by adopt i on f r om Regal ( Hast i ngs) Lt d . v. Gul l i ver , i n t he
st r ai ght j acket of speci al knowl edge acqui r ed whi l e act i ng as di r ect or s
or seni or of f i cer s, l et al one l i mi t i ng i t t o benef i t s acqui r ed by r eason of
and dur i ng t he hol di ng of t hose of f i ces .

The i mpor t ance of t hi s hol di ng cannot be over - emphasi zed f or

i n t he t wo pr evi ous cases i n whi ch t he Supr eme Cour t adopt ed
t he Regal pr i nci pl e, Peso Si l ver Mi nes Lt d. v . Cr opper 211 and
Zwi cker v . St anbur y, 1' Lor d Russel l ' s t est of " by r eason and i n

cour se of t hei r of f i ce of di r ect or s" - ' s had been par t i cul ar l y r el i ed
upon by t he cour t . I ndeed, i t was t he r i gi d appl i cat i on of t hi s
t est t hat al l owed t he di r ect or s i n Peso t o escape l i abi l i t y. 29 But

mor e t han f r eei ng t he cr i t er i on of l i abi l i t y f r om t he const r ai nt s
of " benef i t s acqui r ed i n t he cour se and execut i on of t hei r of f i ce" ,
Laski n J' s . j udgment , by r ef usi ng t o l i mi t l i abi l i t y t o i nf or ma-
t i on acqui r ed whi l e act i ng as a di r ect or , has l ef t r oom f or t he
devel opment of a r eal i st i c doct r i ne of cor por at e oppor t uni t y.

I n a pr evi ous ar t i cl e3 ° t he quest i on was posed whet her i f

t he f act s of Regal wer e t hat one of t he di r ect or s happened t o
hear of an avai l abl e t heat r e and per sonal l y t ook a l ease of i t

when he knew hi s company was l ooki ng f or anot her l ocat i on,

2- Regal ( Hast i ngs) Lt d . v. Gul l i ver , supr a, f oot not e 11, at p. 386,
per Lor d Russel l of Ki l l owen .

23 ( 1970) , 61 Can . Pat . Rep . 1, at p . 39 .
- } Supr a, f oot not e 7, at p . 387 .
=5 I bi d . , at p . 390 .
_6 Supr a, f oot not e 12 .
27 Supr a, f oot not e 21 .
- ` Supr a, f oot not e 22 .
=s For a cr i t i ci sm of t he var i ous appl i cat i ons of t hi s t est i n Peso

see Beck, The Saga of Peso Si l ver Mi nes : Cor por at e Oppor t uni t y Recon-
si der ed ( 1971) , 49 Can, Bar Rev. 80, at pp . 105- 114 . The di r ect or s i n
Zwi cker wer e cl ear l y act i ng as di r ect or s i n t aki ng t he oppor t uni t y f or
t hemsel ves and t her e was no di f f i cul t y i n appl yi ng t he Regal t est .

30I bi d . , at p . 107 .
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shoul d - he not be hel d t o be a const r uct i ve t r ust ee of t he l ease?

The answer gi ven, on t he st at e of t he Angl o- Canadi an l aw at

t hat t i me, was t hat he pr obabl y woul d not be but i t was sug-

gest ed " t hat he shoul d be l i abl e even i f t he knowl edge of t he

avai l abi l i t y of t he t heat r e di d not come t o hi mi n hi s capaci t y as

di r ect or . . . [ FI ] e i s a f i duci ar y and i f - t he ci r cumst ances ar e such

t hat t he i nt er est s of hi s pr i nci pal cal l f or pr ot ect i on, he shoul d

be r equi r ed t o l ook f i r st t o t hose i nt er est s r at her t han t o hi s

own" . 31 Thi s i s t he posi t i on t hat t he gr owt h of t he cor por at e

oppor t uni t y doct r i ne has l ed t o i n t he Uni t ed St at es and as

Laski n J . ' s j udgment pr esages a si mi l ar devel opment i n Canada,

i t i s pr oposed t o l ook br i ef l y at t he Amer i can exper i ence. 32

31 I bi d .
32 For a di scussi on of t he Amer i can case see Not e, Cor por at e Op-

por t uni t y ( 1960- 61) , 74 Har v . L . Rev . 765 . I t has been suggest ed t hat

t he deci si on i n I ndust r i al Devel opment Lt d. v . Cool ey, supr a, f oot not e 20,

now al l ows t he Engl i sh l aw on cor por at e oppor t uni t y t o be f or mul at ed

i n a manner si mi l ar t o t he Amer i can doct r i ne, see Pr ent i ce, op . ci t . ,

f oot not e 20, at pp . 628- 630. As wel come as Roski l l J . ' s j udgment i s i n

t hat case, t he f act s and t he deci si on do not f ul l y suppor t t he br oad

pr oposi t i on . When t he def endant was appr oached by t he East er n Gas

Boar d he was t he managi ng di r ect or of t he pl ai nt i f f company . The wor k

t he East er n Gas Boar d wi shed t he def endant t o l eave hi s empl oyment

t o under t ake was wor k t he pl ai nt i f f had pr evi ousl y, al t hough unsuccessf ul l y,

been i nt er est ed i n secur i ng . Even accept i ng t hat i t mi ght be sai d t hat t he

def endant was appr oached i n hi s pr i vat e capaci t y, he st i l l , at t hat t i me,

was t he managi ng di r ect or of a company t hat had been i nt er est ed i n t hat

par t i cul ar cont r act and however sl i m t he pl ai nt i f f ' s chances wer e of

secur i ng i t , i t was t he def endant ' s dut y, once he l ear ned t he pr oj ect was

agai n act i ve, t o use hi s best ef f or t s t o secur e i t f or t he pl ai nt i f f r at her

t han t o use hi s best ef f or t s t o secur e i t f or hi msel f whi l e st i l l empl oyed as

managi ng di r ect or . I t may be t hat t he r epr esent at i ve of t he East er n Gas

Boar d f i r st , f r om hi s poi nt of vi ew, appr oached t he def endant i n hi s pr i vat e

capaci t y i n t he sense t hat he di d not at t he t i me of t he i ni t i al cont act

know t hat t he def endant was empl oyed by t he pl ai nt i f f , nor t hat t he

pl ai nt i f f has been i nt er est ed i n t he par t i cul ar pr oj ect . But , as Roski l l d .

r i ght l y poi nt ed out , as l ong as t he def endant occupi ed hi s posi t i on wi t h

t he pl ai nt i f f he " had one capaci t y and one capaci t y onl y . . . managi ng

di r ect or of t he pl ai nt i f f s" and i nf or mat i on whi ch came t o hi m i n t hat

capaci t y " whi ch was of concer n t o t he pl ai nt i f f s and was r el evant f or t he

pl ai nt i f f s t o know, was i nf or mat i on whi ch i t was hi s dut y t o pass on

t o t he pl ai nt i f f s . . . " ( at p . 173, Al l E. R. ) . Thi s, i ndeed, has over t ones of

t he Amer i can cor por at e oppor t uni t y doct r i ne and has t he gr eat mer i t of

r ecogni zi ng, as do t he Amer i can cases and as does Laski n J . ' s j udgment i n

Canaer o, t hat i nf or mat i on t hat di r ect or s and of f i cer s r ecei ve does not

come mar ked f or t hem i n di f f er ent capaci t i es . The cor por at e oppor t uni t y

doct r i ne r equi r es t hat i nf or mat i on t hat f ai r l y ought t o be gi ven t o t he

company must be so gi ven bef or e a f i duci ar y may per sonal l y expl oi t i t ,

r egar dl ess of how, when, wher e or why t he f i duci ar y f i r st acqui r ed i t .
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A ser i es of cases i n t he Del awar e cour t s i l l ust r at e t he

expansi on of t he cor por at e oppor t uni t y doct r i ne . The l eadi ng

ear l y case i s Gut h v . Lof t 33 i n whi ch an " i nt er est " or " expect ancy"

t est was f or mul at ed . The r ul e was sai d t o be t hat i f an oppor -

t uni t y comes t o a di r ect or i n hi s i ndi vi dual capaci t y and i s one, 34

. . . whi ch by i t s nat ur e f al l s i nt o t he l i ne of t he cor por at i on' s busi ness
and i s of pr act i cal advant age t o i t , or i s an oppor t uni t y i n whi ch t he
cor por at i on has an act ual or expect ant i nt er est , t he of f i cer i s pr ohi bi t ed
f r om per mi t t i ng hi s sel f - i nt er est t o be br ought i nt o conf l i ct wi t h t he
cor por at i ons i nt er est and may not t ake t he oppor t uni t y f or hi msel f .

I n Johnst on v. Gr eene, 35 t he Del awar e Supr eme Cour t

r eaf f i r med t he pr i nci pl e of Gut h v. Lof t but made i t cl ear t hat
" f or t he cor por at i on t o have an act ual or expect ant i nt er est t her e
must be some t i e bet ween t hat pr oper t y and t he nat ur e of t he
cor por at e busi ness" . 3 a By 1966, t he same cour t r eaf f i r med t he
basi c r ul e but sai d t hat t he f undament al quest i on t o be det er mi ned

i n al l such cases i s : 37

. . . whet her or not t he di r ect or has appr opr i at ed somet hi ng f or hi msel f
t hat , i n al l f ai r ness, shoul d bel ong t o hi s cor por at i on . The det er mi nat i on
of t hi s quest i on i s al ways one of f act t o be det er mi ned f r om t he
obj ect i ve f act s and sur r oundi ng ci r cumst ances .

Thus t he " i nt er est " or " expect ancy" t est was sai d t o have been

r epl aced by a br oader " f ai r ness" t est . I t wi l l be appr eci at ed how

f ar t hi s i s f r om a l i mi t i ng t est of " i n t he cour se and execut i on of

t hei r of f i ce" . One f ur t her Amer i can case wel l i l l ust r at es t he r each

of a cour t ' s equi t abl e j ur i sdi ct i on i n appl yi ng a st andar d of

f ai r ness .

I n Rosenbl um v . Judson Engi neer i ng Cor por at i on' s t he

def endant s wer e di r ect or s and of f i cer s of a company t hat manu-

f act ur ed t ool s f or aut omobi l e wheel al i gnment . One of t he def en

dant s per sonal l y acqui r ed a l i cence t o manuf act ur e a new wheel

bal anci ng machi ne and a par t ner shi p was f or med t o whi ch t he

l i cence was t r ansf er r ed . I t was accept ed t hat t he oppor t uni t y di d

not come t o t he def endant di r ect or s i n t hei r capaci t y as di r ect or s

of t he pl ai nt i f f , t hat t he pl ai nt i f f had no pr esent i nt er est or

expect ancy i n t he new busi ness, t hat t he new busi ness was not

essent i al t o i t s pr esent needs and was not di r ect l y compet i t i ve

wi t h i t . Yet , appl yi ng t he cor por at e oppor t uni t y doct r i ne, t he

33 ( l 939) , 5 A. 2d 503 ( S. C. Del . ) .
34 I bi d . , at p . 511 .
35 ( 1956) , 21 A. 2d 919 ( S. C. Del . ) .
3s I bi d. , at p . 924 .
37 The Equi t y Cor por at i on v . Mi l t on ( 1966) , 221 A. 2d 494 ( S. C. Del . ) .
38 ( 1954) , 109 A. 2d 559 ( S. C. N . H. ) .
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cour t i mposed a const r uct i ve t r ust on t he par t ner shi p . I n so

doi ng, t he cour t r ej ect ed t he pr esent i nt er est or expect ancy t est

as bei ng " t oo l ax a concept i on of t he r equi r ement s of f i duci ar y

l oyal t y" . 39 I t al so not ed t hat bad f ai t h, i n t he sense of usi ng

cor por at e f unds or r esour ces, or conf i dent i al i nf or mat i on, or

i nf or mat i on gai ned whi l e act i ng as di r ect or s or of f i cer s was not

essent i al t o t he est abl i shment of l i abi l i t y : 49

The f act t hat a busi ness oppor t uni t y i s i t sel f of such a nat ur e t hat

under t he par t i cul ar ci r cumst ances of t he case i t shoul d f ai r l y bel ong

t o t he cor por at i on i s suf f i ci ent t o est abl i sh a dut y . . . t o acqui r e i t

f or t he cor por at i on .

The i mmat er i al i t y i n Rosenbl um of t her e not bei ng bad f ai t h

i n t he sense of not usi ng conf i dent i al i nf or mat i on i s ext r emel y

i mpor t ant . The i dea t hat t he i nf or mat i on t hat a di r ect or makes

use of must be conf i dent i al t o t he company f or l i abi l i t y t o at t ach

i s one t hat has bedevi l l ed t he Angl o- Canadi an cases . 41 I t i s not

t he l east of t he mer i t s of Laski n J' s . j udgment i n Canaer o t hat i t

al so cl ear s up t hi s poi nt . I n Canaer o, t he t r i al j udge concl uded

t hat Mand Z had not used conf i dent i al i nf or mat i on acqui r ed whi l e

t hey had been empl oyed by Canadi an Aer o Ser vi ces t o gai n t he

Guyana cont r act and whet her consi der ed t o be di r ect or s or

empl oyees t hey woul d onl y be l i abl e af t er t hey had r esi gned,

gi ven t he t r i al j udge' s st r i ct appl i cat i on of t he t est i n Regal , i f .

t hey had used such i nf or mat i on . As t o t hi s Laski n J . sai d : 42

The vi ew t aken by t he t r i al j udge, and af f i r med by t he Cour t of
Appeal , t ended t o obscur e t he di f f er ence bet ween t he sur vi val . of

f i duci ar y dut y af t er r esi gnat i on and t he r i ght t o use non- conf i dent i al

i nf or mat i on acqui r ed i n t he cour se of empl oyment and as a r esul t of

exper i ence . I do not see t hat . . . t he quest i on of t he conf i dent i al i t y of
t he i nf or mat i on acqui r ed by M and Z i n t he cour se of t hei r wor k f or

Canaer o . . . i s r el evant t o t he enf or cement agai nst t hem of a f i duci ar y

dut y . The f act t hat br each of conf i dence . . . may i t sel f af f or d a gr ound

of r el i ef does not make [ i t ] a necessar y i ngr edi ent of a successf ul
cl ai m f or br each of f i duci ar y dut y .

39 [ bi d . , at p . 563 .
40 I bi d . The same br oader appr oach was appr oved by t he Supr eme

Cour t of Massachuset t s i n Dur f ee v . Dur f ee & Canni ng, I nc . ( 1948 ; ,

80 N. E . 2d 552 . The cour t appr oved t he st at ement i n Bal l ent i ne on

Cor por at i ons ( 1946) , p . 204, t hat " . . . t he t r ue basi s of t he doct r i ne shoul d

not be f ound i n any expect ancy or pr oper t y i nt er est concept , but i n t he
unf ai r ness on t he par t i cul ar f act s of a f i duci ar y t aki ng advant age of an
oppor t uni t y when t he i nt er est s of t he cor por at i on j ust l y cal l f or pr ot ect i on.

Thi s cal l s f or t he appl i cat i on of et hi cal st andar ds of what i s f ai r and

equi t abl e t o par t i cul ar set s of f act s" . See al so Pr oduct i on Mach . Co . v .

Howe ( 1951) , 99 N. E. 2d 32 ( S. C. Mass . ) i n whi ch t hi s st andar d was

appl i ed .
41 For a cr i t i ci sm of t hi s not i on

pp. 109- 112 .
42 Supr a, f oot not e 7, at p . 388 .

see Beck, op . ci t . , f oot not e 29, at
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The cor por at e oppor t uni t y doct r i ne, whi ch asks t he br oader
equi t abl e quest i on of whet her , on a consi der at i on of al l t he f act s,
t he i nt er est s of t he cor por at i on j ust l y cal l f or pr ot ect i on, sweeps
asi de t he l egal quest i on of whet her t her e i s a pr oper t y r i ght i n
i nf or mat i on . I t was t hi s l at t er quest i on t hat concer ned al l of t he
j udges i n Phi pps v . Boar dman43 At t he t r i al , Wi l ber f or ce J .
r ef er r ed t o what t he t r ust ees l ear ned as " essent i al l y t he pr oper t y
of t he t r ust " . 44 I n t he Cour t of Appeal , Lor d Denni ng, M. R. ,
spoke of t he " i nf or mat i on or knowl edge whi ch [ t he agent ] has
been empl oyed . . . t o col l ect or di scover , or whi ch he has ot her -

wi se acqui r ed, f or t he use of hi s pr i nci pal " as bei ng " t he pr oper t y
of hi s pr i nci pal . . . " . 45 I n t he House of Lor ds, Vi scount Dj l -
hor ne, 46 Lor d Hodson47 and Lor d Guest " agr eed t hat knowl edge
acqui r ed whi l e act i ng f or t he pr i nci pal coul d be r egar ded as t he
pr i nci pal ' s pr oper t y . I n hi s di ssent , a di ssent whi ch f ound f avour
wi t h t he Ont ar i o Cour t of Appeal i n Canaer o, Lor d Upj ohn
r emar ked t hat " i n gener al , i nf or mat i on i s not pr oper t y at al l " , 49

but agr eed t hat i f t he i nf or mat i on acqui r ed wer e conf i dent i al or
was acqui r ed " i n a f i duci ar y capaci t y" and was " capabl e of
bei ng used . . . t o i nj ur e t he t r ust " 5 ° an act i on woul d l i e . An
al most i dent i cal posi t i on was t aken by Car t wr i ght J . , speaki ng
f or a unani mous Supr eme Cour t , one year pr i or t o Phi pps v .
Boar dman, i n Peso : 51

Ther e i s no suggest i on i n t he evi dence t hat t he of f er t o t he appel l ant
was accompani ed by any conf i dent i al i nf or mat i on unavai l abl e t o
any pr ospect i ve pur chaser or t hat t he r espondent as di r ect or had
access t o any i nf or mat i on by r eason of hi s of f i ce .

I t i s suggest ed t hat al l of t he above f or mul at i ons r educe t o
aski ng whet her t he f i duci ar y has put hi msel f i n a posi t i on wher e
hi s dut y and hi s i nt er est conf l i ct , subj ect t o t he l i mi t i ng qual
i f i cat i on t hat he must have been act i ng i n hi s of f i ci al capaci t y
when t he i nf or mat i on came hi s way . 52 One r at i onal e put f or war d

43 [ 196712 A. C. 46 .
44 [ 1964] 2 Al l E. R. 187, at p . 204 .
45 [ 1965)

	

Ch . 992, at pp.

	

1018- 1019

	

( emphasi s added by Lor d
Denni ng) .

46 Supr a, f oot not e 43, at pp . 89- 90 .
47I bi d. , at p. 107 .
4s I bi d . , at p. 115 .

49I bi d . , at p. 127 .
50 I bi d . , at pp . 128- 129 ( emphasi s added by Lor d Upj ohn) .
51 Supr a, f oot not e 12, at p . 10 .
52 Thi s l eaves asi de, f or t he moment , Lor d Upj ohn' s r equi r ement t hat

t he i nf or mat i on must have been capabl e of i nj ur i ng t he pr i nci pal . Thi s



1975]

	

The Qui ckeni ng of Fi duci ar y Obl i gat i on

	

78 1

f or t he " i nf or mat i on i s pr oper t y" poi nt i s t hat f or a shar ehol der s'

der i vat i ve act i on t o pr oceed t her e must be an al l egat i on of f r aud,

t hat i s an appr opr i at i on of cor por at e pr oper t y . Thi s r equi r ement

woul d be sat i sf i ed i f t he i nf or mat i on wer e conf i dent i al or coul d

ot her wi se be sai d t o bel ong t o t he cor por at i on. But , as Laski n

J . ' s j udgment makes cl ear , an act i on wi l l l i e whenever t her e has

been a t aki ng of pr oper t y, i ncl udi ng an oppor t uni t y, t hat i n

equi t y bel ongs t o t he cor por at i on. I t i s t he oppor t uni t y sei zed

t hat i s t he pr oper t y, i n i t s wi dest sense, not t he i nf or mat i on used,

whet her conf i dent i al or not . The not i on of a t aki ng of cor por at e

pr oper t y was onl y, i n ef f ect , a pr ocedur al devi ce t o l et a mi nor i t y

shar ehol der t hr ough t he bar r i er of Foss v. Har bot t l e and i nt o t he

cour t r oom. Wi t h t he r ef or m of Foss v . Har bot t l e, 53 i t woul d

be pr ef er abl e i f not i ons of cor por at e pr oper t y wer e dr opped

al t oget her . The cr ux of t he mat t er i s t he pr oper scope of f i duci ar y

obl i gat i on and i t i s on t hat whi ch t he cour t s shoul d concent r at e. 54

Whi ch i s not t o say t hat conf i dent i al i nf or mat i on may not be

consi der ed t o be cor por at e pr oper t y f or wr ongf ul use ' of whi ch,

as an i nsi der t r adi ng, an act i on wi l l l i e t o r ecover t he pr of i t

gai ned. 55

I n sum, what t he ar gument over pr oper t y f i nal l y r educes

t o, as do most ar gument s about pr oper t y, i s whet her t her e ar e

l egi t i mat e i nt er est s t hat cal l f or t he pr ot ect i on of t he l aw. The

pr obl em wi t h r espect t o t he cor por at e oppor t uni t y doct r i ne i s t o

def i ne t he l i mi t s of t he cor por at i on' s i nt er est i n such a way t hat

di r ect or s and of f i cer s ar e gi ven vi abl e gui del i nes f or t hei r con-

duct . But cl ear def i ni t i on i s si mpl y not possi bl e, or desi r abl e,

when one i s deal i ng wi t h t he i nt er act i on of human conduct and

an i nf i ni t e var i et y of commer ci al si t uat i ons . And t hi s i s t he

concl usi on t hat Laski n J . came t o when, af t er not i ng t hat what

vi ew i s cl ear l y not i n accor d wi t h t he l aw, what ever i t s mer i t s, and wi l l
be di scussed i nf r a . See, e. g . , Regal ( Hast i ngs) Lt d. v . Gul l i ver , supr a,

f oot not e 11 . The deci si on i n Phi pps i t sel f i s, of cour se aut hor i t y agai nst

t hi s pr oposi t i on, as i s I ndust r i al Devel opment Consul t ant s v . Cool ey,

supr a, f oot not e ; 20, at pp . 175- 176 ( Al l E. R. ) . " I t i s no answer t o t he

appl i cat i on of t he r ul e t hat t he pr of i t i s of a ki nd whi ch t he company coul d

not i t sel f have obt ai ned, or t hat no l oss i s caused t o t he company by

t he gai n of t he di r ect or " . Fur s Lt d . v . Tomki es ( 1936) , 54 C. L . R. 583,

per Ri ch, Di xon and Ewat t , JJ . , at p . 592 .
53 Supr a, f oot not es 3, 4 and 5 .
54 The j udgment of Gi bbs J . , i n t he Aust r al i an Hi gh Cour t i n

Consul Devel opment Pt y . Lt d. v . DPC Est at es Pt y . Lt d . ( 1975) , 5 A. L. R.

231, at pp . 248- 252 t akes t hi s br oader appr oach. For a cr i t i cal essay on

t he devel opment of f i duci ar y obl i gat i on by t he cour t s _see Wei nr i b, The

Fi duci ar y Obl i gat i on ( 1975) , 25 U. of T. L . J . 1 .
55 Di amond v. Or eamuno ( 1969) , 248 N. E . 2d 910 ( N. Y. C. A. ) . See

al so Gower , op . ci t . , f oot not e 18, p . 547 .
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emer ges f r om t he Amer i can cases i s " an i mpr eci se et hi cal st an-
dar d" 56 he war ned t hat i n hol di ng t hat " t her e was a br each of

dut y by Mand Z t hat sur vi ved t hei r r esi gnat i ons, I am not t o

be t aken as l ayi ng down any r ul e of l i abi l i t y t o be r ead as i f i t

wer e a st at ut e". " , Rat her " i n t hi s devel opi ng br anch of t he l aw,

t he par t i cul ar f act s may det er mi ne t he shape of t he pr i nci pl e of

deci si on wi t hout set t i ng f i xed l i mi t s t o i t " . 58

The most t hat Laski n J . f el t he coul d sensi bl y pr ovi de as

gui del i nes f or t he l ower cour t s once t he boundar i es " appl i ed i n

Peso, by adopt i on f r om Regal ( Hast i ngs) Lt d. v . Gul l i ver " 59 had

been l oosed, was t o gener al i ze about t he f act or s t o be consi der ed : so

The gener al st andar ds of l oyal t y, good f ai t h and avoi dance o£ a

conf l i ct of dut y and sel f - i nt er est t o whi ch t he conduct of a di r ect or

or seni or of f i cer must conf or m, must be t est ed i n each case by

many f act or s whi ch i t woul d be r eckl ess t o at t empt t o enumer at e

exhaust i vel y . Among t hem ar e t he f act or of posi t i on or of f i ce hel d,

t he nat ur e of t he cor por at e oppor t uni t y, i t s r i peness, i t s speci f i cness and

t he di r ect or ' s or manager i al of f i cer ' s r el at i on t o i t , t he amount of

knowl edge possessed, t he ci r cumst ances i n whi ch i t was obt ai ned

and whet her i t was speci al or , i ndeed, even pr i vat e . . . .

I t may be obj ect ed t hat t hese cr i t er i a ar e t oo gener al i zed

and t hat an " i mpr eci se et hi cal st andar d" i s t oo vague a gui de
t o conduct and t her ef or e unf ai r . Ar e not cor por at e execut i ves and

t hei r advi sor s ent i t l ed t o demand f r om t he l aw some r easonabl y

cer t ai n r ul es of per mi ssi bl e conduct ? The mer i t of t he Regal t est

was t hat i t pr ovi ded j ust such a r el at i vel y cer t ai n st andar d . Thi s

ar gument i s onl y super f i ci al l y at t r act i ve f or t he cor por at e oppor -

t uni t y doct r i ne i s r eal l y no mor e vague or di f f i cul t t o appl y t han

t he Regal t est whi l e at t he same t i me r ecogni zi ng t he f unct i onal

r eal i t y of commer ci al l i f e . I nf or mat i on t hat di r ect or s and of f i cer s

r ecei ve does not come mar ked f or t hem i n t hei r di f f er ent capac-

i t i es . They ar e men who ar e engaged i n a par t i cul ar busi ness

and t hey r ecei ve i nf or mat i on r el evant t o t hat busi ness because

of t hat f act , whet her t he i nf or mat i on i s r ecei ved i n t hei r of f i ces,

i n t he boar dr oom or on t he gol f cour se . A cor por at i on i s not a

r ecept acl e of i nf or mat i on apar t f r om i t s seni or management ;

di r ect or s and of f i cer s ar e al most i nvar i abl y t he pi pel i ne t hr ough
whi ch i nf or mat i on i s f i l t er ed t o di r ect or i al management as a
whol e . The cor por at e oppor t uni t y doct r i ne r equi r es t hat i f t he
cor por at i on has a pr esent i nt er est i n t he oppor t uni t y, or an

56 Supr a, f oot not e 7, at p . 385 .
57I bi d . , at p. 391 .
58I bi d. , at p . 390 .
59 I bi d.
60 I bi d. ,

	

at p. 39 l .
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expect ancy i n t he sense t hat i t i s an oppor t uni t y t hat i t has begun

t o l ook f or , or i s an oppor t uni t y i n whi ch i t has no pr esent

i nt er est or expect ancy but i s one i n whi ch i t mi ght r easonabl y

be expect ed t o be i nt er est ed gi ven i t s pr esent l i ne of busi ness,

t hen t he , f i duci ar y must pr esent i t t o t he cor por at i on f or i t s con-

si der at i on pr i or t o expl oi t i ng i t hi msel f . Uncer t ai nt y i s si mpl y

and qui ckl y r esol ved by f ul l y i nf or mi ng t he cor por at i on and

abi di ng by i t s i ndependent deci si on. I f i t be obj ect ed t hat t hi s

may make t he di r ect or s and of f i cer ssi t he onl y per sons who may

not expl oi t t he oppor t uni t y t he answer , once agai n, i s t hat t he

oppor t uni t y woul d, i n most i nst ances, never have come t hei r way

but f or t he posi t i ons t hey occupy, whet her i t came t o t hem whi l e

act i ng i n t hat posi t i on or not , and t hei r f i r st dut y i s t o l ook t o t he

i nt er est s of t hei r company . s 2

The br oad pr i nci pl es enunci at ed i n Canaer o, and i t i s cl ear

f r om t he j udgment t hat a unani mous Supr eme Cour t was i nt en-

t i onal l y ar t i cul at i ng gener al pr i nci pl es, cl ear l y have i mpl i cat i ons

beyond t he i mmedi at e deci si on . The cour t ' s own deci si on i n

Peso" s not wi t hst andi ng Laski n J . ' s car ef ul di st i ngui shi ng of i t ,

par t i cul ar l y must be r econsi der ed . Peso was di st i ngui sheds4 on t he

gr ounds t hat t he company was cont i nuousl y bei ng of f er ed mi ni ng

pr oper t i es, t he cl ai ms i n quest i on wer e not essent i al t o t he success

of t he company and, most i mpor t ant l y, because of a f i ndi ng of

good f ai t h r ej ect i on of t he cl ai ms by t he company . Thi s deci si on

has been cr i t i ci zed i n a pr evi ous ar t i cl es5 and i t i s suf f i ci ent t o

hi ghl i ght t he essent i al f act s t hat cal l f or i t s r ei nt er pr et at i on i n

l i ght of Canaer o and i t s abandonment of t he Regal t est .

61 I n t he Uni t ed St at es t he f i duci ar y dut i es owed by di r ect or s and

of f i cer s has been ext ended t o cont r ol l i ng shar ehol der s ; see Pepper v . Li t t on
( 1939) , 308 U. S. 295 ; Pear l man v . Fel dmann ( 1955) , 219 F. 2d 173
( 2nd Ci r . ) ; Jones v . Ahmanson ( 1969) , 460 P. 2d 464 ( Cal . S. C. ) . Thi s
makes emi nent good sense and r ecogni zes t he r eal i t y of cor por at e cont r ol .
Those who ar e i n a posi t i on t o cont r ol and r un a cor por at i on' s af f ai r s
shoul d be hel d t o be i n a f i duci ar y r el at i onshi p r egar dl ess of whet her
t hey have been el ect ed t o an of f i ce or pr ef er t o have t hei r nomi nees so
el ect ed .

62 I t must be emphasi zed t hat t he cor por at e oppor t uni t y doct r i ne
does not i mpose an af f i r mat i ve obl i gat i on on di r ect or s i n t he sense t hat

t hey woul d be i n br each of dut y f or not passi ng i nf or mat i on on t o t he

cor por at i on as opposed t o act ual l y expl oi t i ng i t . For a di scussi on of

t hi s poi nt see Pr ent i ce, op . ci t . , f oot not e 20, at pp . 626- 627 .

63 Supr a, f oot not e 12 .
64 Supr a, f oot not e 7, at p . 390 . The mai n use of t he Peso deci si on

by counsel f or t he def endant s was t o show a r ecent r eaf f i r mat i on of t he

t est i n Regal by t he Supr eme Cour t . The abandonment of t hi s t est by
t he cour t has been deal t wi t h i n t he t ext above and on t hi s poi nt at

l east , Peso must be consi der ed t o be over r ul ed.
65 Beck, op . ci t . , f oot not e 29 .
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The cont r ol l i ng shar ehol der s, di r ect or s and of f i cer s, i n

concer t wi t h t he company' s geol ogi st , f or med a gr oup t o pur chase

t he cl ai ms i n quest i on si x weeks af t er t hei r r ej ect i on by t he com

pany . The pr i nci pal r eason gi ven f or r ej ect i on was i nsuf f i ci ent

capi t al . The per son i n char ge of f i nances was t he cont r ol l i ng

di r ect or . Among t he r easons gi ven f or t he pur chase wer e t hat

" we [ Peso Si l ver Mi nes] wer e achi evi ng good r esul t s" and " we
want ed t o pr ot ect t he i nt er est s of t he company [ Peso] " . , . , ,

These f act s r ai se t he cor por at e oppor t uni t y doct r i ne i n i t s
most di f f i cul t cont ext - t he t aki ng up of t he oppor t uni t y by t he
cont r ol l i ng di r ect or s af t er r ej ect i on, al bei t i n good f ai t h, by t he

company. I s i t ever possi bl e f or a cour t t o det er mi ne good f ai t h

on such f act s? When f i nanci al i nabi l i t y i s t he r eason f or r ej ect i on

and t he boar d, or some par t of i t , i s r esponsi bl e f or f i nanci al

pol i cy, i s not t he t ask al most i mpossi bl e?67 Acour t cannot do mor e

t han guess i n j udgi ng i ndi vi dual mot i vat i ons and act i ons i n such

a compl ex cor por at e si t uat i on and i t shoul d not set i t sel f t he

66I bi d . , at p . 99.
67 The soundest appr oach t o f i nanci al i nabi l i t y i s t hat t aken by t he

U. S. Cour t of Appeal s f or t he Second Ci r cui t i n I r vi ng Tr ust v. Deut sch

( 1934) , 73 F. 2d 121, at p. 124: " The def endant ' s ar gument t hat t he

f i duci ar y pr i nci pl e can have no appl i cat i on wher e t he cor por at i on i s
unabl e t o under t ake t he vent ur e i s not convi nci ng. I f di r ect or s ar e per mi t t ed

t o j ust i f y t hei r conduct on such a t heor y t her e wi l l be a t empt at i on t o

r ef r ai n f r om exer t i ng t hei r st r ongest ef f or t s on behal f of t he cor por at i on

si nce, i f i t does not meet t he obl i gat i ons, an oppor t uni t y of pr of i t wi l l be
open t o t hem per sonnal l y. "

Mor eover , t he oppor t uni t y i t sel f mi ght be suf f i ci ent t o gener at e a

new suppl y of f unds. The best appr oach f or t he cour t s t o t ake mi ght be

t o r equi r e t he boar d t o t ake ever y r easonabl e st ep t o enabl e t he company

t o t ake advant age of t he oppor t uni t y i ncl udi ng a showi ng of r easonabl e and

di l i gent ef f or t s t o r ai se t he necessar y f unds . See, gener al l y, Not e, Fi nanci al

I nabi l i t y as a Def ence under t he Cor por at e Oppor t uni t y Doct r i ne ( 1951) ,

29 Kent ucky L. J . 229 .

Fi nanci al i nabi l i t y i s a speci es of t he i mpossi bi l i t y def ence- a

def ence t hat was r ej ect ed, i n t he par t i cul ar ci r cumst ances, i n bot h Canaer o

and I ndust r i al Devel opment Consul t ant s Lt d. v. Cool ey, supr a, f oot not e 20 .

I n Canaer o t he def ence was t hat as Canadi an Aer o Ser vi ces was a

whol l y- owned subsi di ar y of an Amer i can company i t was ext r emel y

unl i kel y t hat t he Canadi an Ext er nal Ai d of f i ce woul d awar d t he cont r act

t o i t i n l i ne wi t h i t s known pol i cy . I n Cool ey t he def ence was t hat t he

East er n Gas Boar d had pr evi ousl y r ef used t o gr ant t he cont r act t o t he

pl ai nt i f f company and i t s chances of subsequent l y so doi ng wer e accept ed

as bei ng l ess t han t en per cent . I n bot h cases t he cour t sai d, i n ef f ect ,

t hat i t di d not l i e i n t he mout h of t he f i duci ar y t o say t hat i t was unl i kel y

or i mpossi bl e f or t he company t o expl oi t t he oppor t uni t y when i t was

hi s f i r st dut y t o bend hi s ever y ef f or t t o make i t s expl oi t at i on possi bl e

r at her t han t ake i t up hi msel f . The deci si on i n Phi pps v . Boar dman, supr a,

f oot not e 43, i s t o t he same ef f ect .
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t ask . I f di r ect or s or seni or of f i cer s wi sh t o t ake up t he oppor -
t uni t y t hen t he r equi r ement st i pul at ed by Laski n J. i n Canaer o,
" . . . appr oval of t he company . . . pr oper l y mani f est ed upon f ul l
di scl osur e of t he f act s . . . " ss shoul d be f ul f i l l ed . I n t he case of
cont r ol l i ng di r ect or s, " appr oval of t he company" must be i nt er -
pr et ed t o mean appr oval by t he shar ehol der s i f i t i s t o have r eal
meani ng . The r ej ect i on of an oppor t uni t y by a company i s one
t hi ng ; t he subsequent acqui si t i on of t hat oppor t uni t y by di r ect or s
or seni or of f i cer s i s qui t e anot her and must be deal t wi t h on i t s
own t er ms . The same r equi r ement of f ul l di scl osur e and i ndepen-
dent appr oval woul d al so appl y t o Canaer o' s expanded concept
of cor por at e oppor t uni t y . That i s, a f i duci ar y shoul d be r equi r ed t o
pr esent t he oppor t uni t y t o t he cor por at i on pr i or t o expl oi t i ng i t
hi msel f i f i t i s one " whi ch i n f ai r ness shoul d bel ong t o t he cor po-
r at i on" , 69 whet her t he cor por at i on was t hen awar e of i t or not . 7°

' Ful l di scl osur e t o t he company and i ndependent appr oval
by i t r ai ses t he quest i on of t he pr i nci pl e i n Nor t h- West Tr ans-
por t at i on v . i geat t y . 71 I t was t he deci si on of t he pr i vy Counci l t hat
a di r ect or was ent i t l ed t o use hi s vot es qua shar ehol der , i n t hi s
case cont r ol l i ng shar ehol der , t o appr ove hi s own cont r act wi t h
t he company. Mor eover , . t he hol di ng of Pender v. Lushi ngt on?2

t hat a shar ehol der i s ent i t l ed t o exer ci se hi s vot e " f r om mot i ves
or pr ompt i ngs of what he consi der s hi s own i ndi vi dual i nt er est "
was r eaf f i r med . But as Laski n J. not ed i n Canaer o i n comment i ng
on f i duci ar y obl i gat i on i n t he cont ext of t he moder n cor por at i on
" . . . new f act si t uat i ons may r equi r e a r ef or mul at i on of exi st i ng
pr i nci pl e t o mai nt ai n i t s vi gour i n t he new set t i ng" . 73 And
Canaer o may wel l r equi r e t he Supr eme Cour t t o r ef or mul at e t he
pr i nci pl e of Nor t h- West Tr anspor t at i on by r ever t i ng t o i t s or i gi nal
hol di ng of 1887 t hat : 74

. . . f ai r pl ay and common sense al i ke di ct at e t hat i f t he t r ansact i on
and act of t he di r ect or s ar e t o be conf i r med i t shoul d be by t he

68 Supr a, f oot not e 7, at p . 382 .

69I bi d . , at p . 385, quot i ng f r om sl aught er , The Cor por at e Oppor t uni t y
Doct r i ne ( 1964) , 18 sout hwest er n L . J . 96 .

TO Even af t er f ul l di scl osur e t o and r ej ect i on by t he cor por at i on, t he
f i duci ar y may st i l l be banned f r om t aki ng up t he oppor t uni t y i f t her e

has been a si gni f i cant change i n ci r cumst ances pr i or t o t he t i me of t he
f i duci ar y' s act i on whi ch mi ght af f ect t he cor por at i on' s deci si on . Thi s
mi ght wel l have been t he case i n Peso wher e because t he company " was
achi evi ng ' good r esul t s" i t s cont r ol l i ng di r ect or s wi shed t o pr ot ect adj acent

cl ai ms .
71 Supr a, f oot not e 8 .
72 ( 1877) , 6 Cb . D. 70, at p . 76 ( C. A. ) .
73 Supr a, f oot not e 7, at p . 383 .
74 Supr a, f oot not e 8, per Ri t chi e C. J. , at p . 604 .
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i mpar t i al , i ndependent , and i nt el l i gent j udgment of t he di si nt er est ed
shar ehol der s, and not by t he i nt er est ed di r ect or hi msel f who shoul d
never have depar t ed f r om hi s dut y .

I t i s di f f i cul t t o appr eci at e t he case agai nst t hi s hol di ng not wi t h-
st andi ng t hat t he Pr i vy Counci l deci si on t hat over r ul ed i t has
st ood f or al most one hundr ed year s . ' ,̀ Cer t ai nt y a di r ect or qua
shar ehol der i s ent i t l ed t o t he same r i ght s as hi s f el l ow shar e-
hol der s, i ncl udi ng t he r i ght t o t he unf et t er ed exer ci se of hi s vot e.
But when t he company, t hr ough i t s shar ehol der s, i s bei ng asked
t o pass on t he conduct of one of i t s f i duci ar i es, t he answer sur el y
must be uni nf l uenced by t he power of t he f i duci ar y hi msel f . I n
what ot her f i duci ar y si t uat i on, whet her i t be t r ust ee- cest ui que
t r ust , pr i nci pal - agent or sol i ci t or - cl i ent , woul d t he l aw al l ow t he
f i duci ar y t o be seen t o i nf l uence and even cont r ol t he deci si on
of t he pr i nci pal ? The f act t hat t he di r ect or i s al so a shar ehol der
shoul d not bl i nd t he cour t t o t he f act t hat i n t he par t i cul ar cont ext
he i s a f i duci ar y who i s aski ng per mi ssi on or absol ut i on . As such
he ought not t o be al l owed t o use hi s vot es t o i nf l uence or cont r ol
t he deci si on . I f t he di r ect or i nvol ved i s not par t of t he cont r ol
gr oup, whet her of di r ect or s and seni or of f i cer s or shar ehol der s,
t hen di scl osur e t o and unani mous appr oval by hi s f el l ow di r ect or s
seems an adequat e pr ecaut i on . Ther e i s no need f or i ndependent
shar ehol der appr oval . Wher e t he di r ect or i s par t of t he cont r ol

gr oup, or i f he i s not but t her e i s di ssent i ng opi ni on among hi s
f el l ow di r ect or s, t hen t he r equi r ement shoul d be t hat t he mat t er
must be pl aced bef or e t he gener al meet i ng. ' ,' I f i t i s obj ect ed

<5The case f or t he Pr i vy Counci l deci si on i s t hat wher e t he maj or i t y
ar e di senf r anchi sed t he mi nor i t y wi l l be al l owed t o r ul e . I n t he moder n

cont ext t hi s does not t ake account of t he r eal i t y of management cont r ol
. of t he pr oxy machi ner y i n t he publ i c company . And why shoul d t he

mi nor i t y deci de ot her t han what i s i n t he best commer ci al i nt er est s of
t he company as a whol e? I n t he pr i vat e company t her e i s a good deal
t o be sai d f or mi nor i t y r ul e wher e t he mat t er i s one concer ni ng t he
f i duci ar y obl i gat i ons of t he maj or i t y . Most i mpor t ant l y, t he deci si on of
t he Pr i vy Counci l was pr emi sed on t he def endant ' s good f ai t h and t he
commer ci al soundness of t he t r ansact i on . The maj or i t y wi l l not be
al l owed t o use i t s vot es wher e t o do so woul d be f r audul ent or oppr essi ve
and t hi s i s sai d t o be a suf f i ci ent check on t he maj or i t y . I t may be

asked why shar ehol der s shoul d be f or ced t o t he uncer t ai nt i es and expense
of der i vat i ve act i ons t o be pr ot ect ed f r om an over r eachi ng maj or i t y?

I t mi ght be obj ect ed t hat such a r equi r ement i s i mpr act i cal i n t he

sense t hat t he oppor t uni t y wi l l no l onger be avai l abl e by t he t i me a
shar ehol der s' meet i ng i s hel d . Thi s mi ght wel l be t he case but agai n t he

answer i s t hat such a pr ocedur e wi l l act as a usef ul check on f i duci ar i es
bei ng t empt ed t o t ake up such oppor t uni t i es . I f , once agai n, t hi s put s

t hem i n t he posi t i on of bei ng t he onl y per sons not abl e t o t ake up

t he oppor t uni t y t he answer i s t hat t hei r posi t i on i s one t hat ent ai l s
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t hat t hi s i s a nai ve r equi r ement i n t he sense t hat i n t he publ i c
company t he di r ect or s wi l l cont r ol t he shar ehol der vot e i n any
event t hr ough cont r ol of t he pr oxy machi ner y, t he answer i s t hat
t he r equi r ement of f ul l , publ i c di scl osur e i s t he essent i al check,

not t he f act of t he vot e i t sel f . Her e t he aphor i sm t hat " sunl i ght

i s t he best di si nf ect ant " r i ngs t r ue .

The deci si on of t he Pr i vy Counci l i n Bur l and v. Far l e"

al so r equi r es r econsi der at i on i n l i ght of Canaer o. I ndeed, i t coul d

wel l be ar gued t hat Bur l and f ai l ed t o sur vi ve t he House of Lor d' s

deci si on i n Regal . I n Bur l and, t he pr esi dent and gener al manager

of t he company pur chased a pl ant i n a r el at ed busi ness " wi t h t he

i dea of i mmedi at el y sel l i ng i t t o [ hi s] company"
. 7s The pl ant

was pur chased f or $21, 000. 00 and r esol d t o t he company f or

$60, 000. 00 . I n hol di ng t he pr esi dent l i abl e t o account , t he Ont ar i o

Cour t of Appeal r ul ed t hat : 79

The desi r abi l i t y of t he company acqui r i ng t he pr oper t y bei ng appar ent ,
what was t he dut y of t he pr esi dent and gener al manager ? Sur el y
t o endeavour t o acqui r e i t f or t he company and not t o pur chase i t
f or hi msel f .

The Pr i vy Counci l di sagr eed and hel d t hat because t her e was

" no evi dence what ever of any commi ssi on or mandat e t o Bur l and

t o pur chase on behal f of t he company" " " no l i abi l i t y t o account

at t ached . The cor por at e oppor t uni t y doct r i ne i s not ci r cum-

scr i bed by any not i on of " commi ssi on or mandat e t o pur chase"

and i t i s cl ear t hat whet her one appl i es a pr esent - i nt er est or

expect ancy t est , ' or a mor e gener al t est of f ai r ness, t hat t he hol di ng

i n Canaer o woul d now r equi r e a di f f er ent and mor e equi t abl e

r esul t on f act s si mi l ar t o t hose i n Bur l and .

The br oadeni ng of t he st andar d of f i duci ar y obl i gat i on i n

Canaer o r ai ses par t i cul ar pr obl ems f or i nt er l ocki ng and compet i ng

obl i gat i ons t hat must be di schar ged and l i ke ot her f i duci ar i es, such as
t r ust ees, cer t ai n commer ci al act i vi t i es may be f or ecl osed t o t hem as a
r esul t . The ot her si de of t hi s coi n i s t hat di r ect or s and seni or of f i cer s
occupy posi t i ons of power and pr est i ge i n soci et y whi ch car r y pr i vi l eges
and monet ar y and psychi c r ewar ds t hat wel l compensat e f or such mi nor
di sabi l i t i es t hat t hey may be under as f i duci ar i es .

77 Supr a, f oot not e 10 . I n f act , Bur l and i s most of t en ci t ed f or i t s
di scussi on of Foss v . Har bot t l e, supr a, f oot not e 1, r at her t han f or t he act ual

deci si on .
7s I bi d . , at p . 560 ( O. A. R. ) .
79I bi d. , at p . 540, per f l oss J . A. , at p . 561 .
so Supr a, f oot not e 10, per Lor d Davey, at pp . 98- 99 . Lor d Davey al so

r emar ked t hat " a per son wi t h a mor e gener ous r egar d f or t he company
of whi ch he was pr esi dent woul d have been di sposed t o gi ve t he company
t he benef i t of hi s pur chase" . A " mor e gener ous r egar d f or t he company"
may now be sai d t o be t he t ouchst one of t he cor por at e oppor t uni t y doct r i ne .
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di r ect or s . The ver t i cal i nt er l ocki ng pr obl em i s pr i mar i l y t aken car e

of by st at ut or y pr ovi si ons t hat r equi r e a di r ect or t o decl ar e hi s

i nt er est and r ef r ai n f r om vot i ng i n any t r ansact i on i n whi ch he

i s i nt er est ed . The new Canada and Ont ar i o Busi ness Cor por at i on

Act s have i mpr oved t hese pr ovi si ons by r equi r i ng t hat t he di r ect or
be act i ng honest l y and i n good f âi t h and t hat t he t r ansact i on be
i n t he best i nt er est s of t he cor por at i on . " ' I t i s i n t he case of

hor i zont al i nt er l ocki ng, ei t her i n a par ent - subsi di ar y si t uat i on, $' or
t hr ough bei ng a di r ect or of a compet i ng company, or ot her wi se
engagi ng i n a compet i ng busi ness t hat t he gr eat est di f f i cul t i es ar e

caused by an expansi ve doct r i ne of cor por at e oppor t uni t y.

The ext r aor di nar i l y di f f i cul t si t uat i on whi ch di r ect or s wi t h
conf l i ct i ng obl i gat i ons may f i nd t hemsel ves i n i s i l l ust r at ed by

what act ual l y occur r ed i n Peso Si l ver Mi nes . Cr opper , t he con

t r ol l i ng di r ect or , and hi s associ at es pur chased t he cl ai ms whi ch
wer e r ej ect ed by t he Peso company. A new publ i c company,

Mayo Si l ver Mi nes, was f i nanced t o devel op t hese cl ai ms . Cr opper

was t hen i n t he posi t i on of bei ng a di r ect or and of f i cer , and i n
t hi s case t he domi nant f i gur e and per son i n char ge of f i nances,
of t wo publ i c compani es wi t h undevel oped si l ver pr oper t i es i n
t he same ar ea i n t he Yukon. How was he t o conduct hi msel f i f

at t r act i ve cl ai ms wer e of f er ed t o hi m t hat wer e near t he pr oper t i es
of bot h compani es? Sur el y i t can make no di f f er ence whet her t he
of f er came whi l e he was i n t he of f i ce of one or t he ot her com-
pani es or , i ndeed, came dur i ng t he cour se of a soci al occasi on .
The ol d Regal t est may be of some hel p i f i n f act one of t he t wo
compani es was act ual l y i nt er est ed i n or negot i at i ng f or t he pr op-
er t i es . That company shoul d cl ear l y have a pr i or cl ai m on
Cr opper ' s l oyal t i es wi t h r espect t o t hat oppor t uni t y and i t woul d
be a br each of dut y f or hi m t o pl ace i t i n t he ot her company.
But i f t her e was no pr i or i nt er est t he posi t i on i s al most i nsol ubl e.

si Canada Busi ness Cor por at i ons Act , supr a, f oot not e 3, s .

	

115 ;
Ont ar i o Busi ness Cor por at i ons Act , supr a, f oot not e 4, s . 134 . I f t he di r ect or
decl ar es t he nat ur e and ext ent of hi s i nt er est and does not vot e and t he

ot her cr i t er i a ar e met , t he cont r act i s not voi dabl e by r eason onl y of t he

di r ect or ' s i nt er est t her ei n . Nei t her st at ut e r equi r es an annual r epor t t o
t he shar ehol der s of t hose t r ansact i ons i n whi ch t he di r ect or s have been
i nt er est ed i n dur i ng t he year . Thi s i nf or mat i on woul d be a usef ul addi t i on

t o t he i nf or mat i on ci r cul ar t hat must accompany t he mandat or y pr oxy

sol i ci t at i on and woul d have t he mer i t of i nf or mi ng t he company i n
gener al meet i ng of t hose occasi ons on whi ch i t s f i duci ar i es have been
excused f r om t hei r dut y by t hei r f el l ow f i duci ar i es .

82Levi eu v. Si ncl ai r Oi l Cor p . ( 1969) , 261 A. 2d 911, i s a good
exampl e of t he l egal di f f i cul t i es posed f or a par ent company when i t

engages i n t he same busi ness as a subsi di ar y whi ch has mi nor i t y shar e-

hol der s.
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Ar e t her e degr ees of i nt er est whi ch woul d gi ve one of t he com-

pani es a pr i or cl ai m; shoul d t he oppor t uni t y be of f er ed t o bot h

compani es so t hat t hey mi ght compet e f or i t ? 83 And even apar t

f r om oppor t uni t i es t he posi t i on i s di f f i cul t . ] Fl ow does Cr opper

act i n an even- handed manner i n r ai si ng money f or t he devel -

opment of bot h compani es when t her e wi l l onl y be a l i mi t ed

amount of capi t al avai l abl e f or t he devel opment of pr oper t i es i n

t he . same ar ea? To ask t hese quest i ons i s t o quest i on t he

accept ed posi t i on t hat di r ect or s ar e f r ee t o engage i n a compet i ng

ent er pr i se.

The f i r st case whi ch hel d t hat a di r ect or i s f r ee t o act as a

di r ect or or ot her wi se be concer ned i n a compet i ng busi ness was

London and Mashonal and Expl or at i on Co. v . New Mashonal and

Cor por at i on Co . s4 The case was one i n whi ch i t was sought t o

r est r ai n a dummy di r ect or who had never act ed as a di r ect or or

at t ended a boar d meet i ng of t he pl ai nt i f f company f r om act i ng

as a di r ect or of t he r i val def endant company . I n di smi ssi ng t he

mot i on, Chi t t y J . sai d t hat t her e was not hi ng i n t he pl ai nt i f f ' s

ar t i cl es whi ch pr event ed a di r ect or f r om act i ng as a di r ect or of

anot her company nor was t her e any al l egat i on t hat conf i dent i al

i nf or mat i on was about t o be di scl osed . Seen f r om t he per spect i ve

of cases l i ke Canaer o, Regal and Phi pps v . Boar dman, t hi s br i ef

1891 deci si on seems t o be t oo nar r owl y concei ved . The mat t er i s

not one of pr ohi bi t i on i n t he ar t i cl es or t he i mmi nence of di s-

cl osur e of conf i dent i al i nf or mat i on but i s one of t he mor e

per vasi ve equi t abl e i nj unct i on t hat a f i duci ar y must not put

hi msel f i n a posi t i on wher e hi s dut y and hi s i nt er est may conf l i ct . 85

A di f f er ent r esul t was r eached i n t he l i t t l e not ed case of

Re Thomson. s 6 Cl auson J . hel d t hat i t was a br each of dut y f or

83 Some of t he possi bi l i t i es ar e di scussed i n Not e, Cor por at e Op-

por t uni t y, op . ci t . , f oot not e 32, at pp . 770- 771 .

84 [ 18911 W. N. 165 .
85 The cl ear est exampl e of an unt hi nki ng appl i cat i on of London and

Mashonal and Expl or at i on i s t he deci si on of t he Mani t oba Ki ng' s Bench

t r i al di vi si on i n Wai t e' s Aut o Tr ansf er Lt d. v . Wai t e, [ 1928] 3 W. W. R.

649 . The def endant who was a di r ect or , pr esi dent and manager of t he
pl ai nt i f f t r ucki ng company, l ef t hi s empl oyment wi t h t hat company but

di d not r esi gn as pr esi dent or di r ect or . He set up a compet i ng busi ness

and canvassed and secur ed some of hi s f or mer cust omer s . I n r ef usi ng t o

i ssue a r est r ai ni ng i nj unct i on, Donavan J . r el i ed on London and Mashona-

l and Expl or at i on and f ur t her hel d t hat t he def endant ' s knowl edge of . and

busi ness connect i ons wi t h f or mer cust omer s coul d not be consi der ed

" . . . t o be pr oper t y or money or mat er i al [ of t he pl ai nt i f f company] " . I t i s
not necessar y t o bel abour t he obvi ous i nadequaci es of Donavan J . ' s

deci si on and i t i s suf f i ci ent t o suggest t hat i t cannot possi bl y sur vi ve

t he j udgment i n Canaer o.
86 [ 1930] 1 Ch. 203 .
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a t r ust ee t o open a busi ness compet i t i ve wi t h t hat r un by t he
t r ust and i ndi cat ed t hat he woul d be pr epar ed t o i ssue an i nj unc-
t i on . s 7 I n so hol di ng, he r el i ed on t he l eadi ng company l aw case
( as di d Laski n J . i n Canaer o) of Aber deen Ry . Co . v. Bl ai ki ess

and Lor d Cr anwor t h' s cl assi c f or mul at i on t hat " . . . no [ f i duci ar y]

. . . shal l be al l owed t o ent er i nt o engagement s i n whi ch he has,

or can have, a per sonal i nt er est conf l i ct i ng, or whi ch i nay possi bl y

conf l i ct , wi t h t he i nt er est s of t hose whomhe i s bound t o pr ot ect " . s"

Anot her j udgment ci t ed i n suppor t of t he pr i nci pl e t hat a

di r ect or may engage i n compet i ng act i vi t i es i s t he di ct a of Lor d

Bl anesbur gh L. C. i n Bel l v . Lever Br os . " The i ssue was not

di r ect l y bef or e t he House of Lor ds and Lor d Bl anesbur gh ci t ed

London and Mashonal and Expl or at i on" t o emphasi ze t hat not

onl y coul d a di r ect or ent er i nt o a cont r act out si de t he scope of

hi s empl oyment i n whi ch hi s company was not i nt er est ed ( whi ch

he concei ved t o be t he i nst ant case) but t hat he coul d go f ur t her

and even be a di r ect or of a r i val concer n :

. . . and what he coul d do f or a r i val company, he coul d . . . do f or

hi msel f . 9=

The f act s whi ch Lor d Bl anesbur gh used t o make hi s poi nt

wer e not even t he f act s of t he case . The vi t al cl ause whi ch

i ncl uded di r ect or s' act s i n t he cor por at e agr eement s was put asi de

f or t he pur pose of hi s Lor dshi p' s di scussi on . I t was onl y t hi s

cl ause t hat , i n hi s vi ew, r ender ed t he def endant s l i abl e " 3 Lor d

s7 The wr ongs compl ai ned of had been r emedi ed af t er t he wr i t
was i ssued . For t he pur pose of cost s, Cl auson J . had onl y t o det er mi ne
whet her t he def endant was ent i t l ed t o t he r i ght he cl ai med whi ch was
t o open a compet i ng busi ness . Re Thomson was ci t ed wi t h appr oval by
Gi bbs J . i n t he Aust r al i an Hi gh Cour t i n Consul Devel opment Pt y . Lt d . v .
DPC Est at es Pr y . Lt d. , supr a, f oot not e 54, i n t er ms whi ch make i t cl ear
t hat he woul d r egar d i t as a br each of f i duci ar y dut y f or a di r ect or t o
j oi n a compet i ng f i r m.

HH ( 1854) . 1 Macf . 461, [ 1843- 60] Al l E. R . Rep. 249 ( H. L . ) .
s : " I bi d . , per Lor d Cr anwor t h L. C. , at p . 252

	

( Al l E. R.

	

Rep. ) .

( Emphasi s added. )
Supr a, f oot not e 13 .

" t Supr a, f oot not e 84 .
" =Supr a, f oot not e 13, at p . 195 .
" s Lor d Bl anesbur gh cl ear l y was of t he opi ni on t hat t he di r ect or s

ei t her had t o cause i nj ur y t o t hei r company or make use of i t s pr oper t y

or conf i dent i al i nf or mat i on bef or e t hey coul d be hel d l i abl e f or br each

of dut y . See hi s di scussi on of t hi s poi nt at pp . 175 and 194, i bi d.
I have at t empt ed t o show i n t he t ext above t hat t hi s i s an er r oneous vi ew
of t he l aw and not i n accor d wi t h t he j udgment s i n Regal , Phi pps, Canaer o
or I ndust r i al Devel opment Consul t ant s Lt d . v. Cool ey . As t o act i ng f or

a r i val company, Lor d Bl anesbur gh seemed t o have f or got t en t hat ear l i er
i n hi s j udgment ( at p . 172, i bi d . ) he char act er i zed t he def endant s' posi t i on
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At ki n, however , t ook a posi t i on t hat was mor e i n accor d wi t h

cur r ent under st andi ng of f i duci ar y dut i es and consi der ed t hat t he

di r ect or s had vi ol at ed t hei r t r ust apar t f r omt he par t i cul ar cl ause . 94

And what t he di r ect or s coul d not do f or t hemsel ves, t hey cer t ai nl y

coul d not do f or a r i val concer n . Nei t her Lor d At ki n nor any of

t he ot her j udges who hear d t he case consi der ed t he quest i on of a

di r ect or act i ng i n a compet i t i ve capaci t y .

` The t hi nl y r easoned and br i ef j udgment on a mot i on i n

London and Mashonal and Expl or at i on, pi cked up i n casual di ct a

by a si ngl e l aw l or d i n Bel l v . Lever Br os . , seems an ext r emel y

sl ender f oundat i on upon whi ch t o have bui l t such a br oad excep-

t i on t o t he pr ecept s of f i duci ar y obl i gat i on . Cl auson J . ' s posi t i on

i n Re Thomson, based as i t was on t he accept ed pr i nci pl es of

Aber deen Ry . v. Bl ai ki e, i s sur el y t he cor r ect one, par t i cul ar l y

i n l i ght of t he mor e r ecent j udgment s of t he House of Lor ds i n
Regal and Phi pps v. Boar dman and of t he Supr eme Cour t i n

Canaer o. 1t may be t hat commer ci al usage makes i t i mpr act i cal

t o suddenl y r est r ai n t he pr act i ce of ver t i cal i nt er l ocks, par t i cul ar l y

i n t he par ent - subsi di ar y si t uat i on. But t hose who ar e par t y t o

such i nt er l ocks shoul d be awar e of t hei r t enuous l egal posi t i on

and of t he const ant danger of bei ng i n br each of t hei r dut y t o

ei t her , or bot h, of t hei r mast er s . 95 At t he l east , a company' s

ar t i cl es shoul d al l ow such i nt er l ocks on t he appr oval of t he

i n wor ki ng f or bot h Lever s and Ni ger as " . . . ser vi ng t wo mast er s . . . a

posi t i on as i mpossi bl e t oday as i t ever was" .

94 Lor d At ki n di d not ment i on t he di r ect or ' s cl ause i n t he agr eement

but descr i bed t hei r conduct , r i ght l y i t i s suggest ed, i n t er ms whi ch i mpl y

l i abi l i t y apar t f r om t he cl ause and i n t er ms whi ch suggest what hi s

answer woul d be t o t he quest i on of a di r ect or act i ng f or a r i val company :

" The appel l ant s wer e act i ng i n a busi ness i n whi ch t hei r empl oyer s wer e

concer ned ; t hei r i nt er est s and t hei r empl oyer s' conf l i ct ed; . . : ' at p. 213,

i bi d .

195 Some of t he wor st ef f ect s of London and l l l ashonal and Cor por at i on

have been l essened by s . 210 of t he Engl i sh Compani es Act , 1948, c . 38 .

S. 210 i s r epl i cat ed and st r engt hened i n s . ' 234 of t he new Canada

Busi ness Cor por at i ons Act , supr a, f oot not e 3 . S. 210 i s al so copi ed i n

s . 221 of t he Br i t i sh Col umbi a Compani es Act , supr a, f oot not e 4 . The

Ont ar i o Busi ness Cor por at i ons Act , 1970, does not cont ai n any pr ovi si on

si mi l ar t o s . 210 . - The l egi sl at i ve commi t t ee whi ch pr epar ed t he r epor t

on whi ch t he new Ont ar i o Act was based r ej ect ed s . 210 f or t he l ame

r eason t hat i t woul d r esul t i n t he cour t s " get t i ng i nt o busi ness" . Now t hat

such j ur i sdi ct i ons as Engl and, Canada ( f eder al l y) , Aust r al i a, Sout h Af r i ca,

I ndi a and I r el and have s . 210 pr ovi si ons, i t i s t o be hoped t hat Ont ar i o

wi l l f ol l ow sui t and amend i t s Act t o i ncl ude t hi s i mpor t ant pr ot ect i on

f or shar ehol der s .

I n Scot t i sh Co- oper at i ve Whol esal e Soci et y Lt d . v . Meyer , [ 1959]

A. C. 324, Lor d Denni ng was r ef er r ed t o Lor d Bl anesbur gh' s di ct a i n

Bel l v . Lever Br os . t hat a di r ect or coul d j oi n t he boar d of a r i val company,
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shar ehol der s i n each speci f i c i nst ance bef or e a di r ect or i s per -
mi t t ed t o be i nt er est ed i n a compet i ng ent er pr i se .

Concl usi on

The r each of Laski n J . ' s j udgment i n Canaer o i s gr eat er t han an
expansi on of t he cor por at e oppor t uni t y doct r i ne . For i t i s a j udg-
ment t hat , as bef i t s t he r ol e of a count r y' s Supr eme Cour t , l eaves
ampl e r oom wi t hi n br oad gui del i nes f or t he l ower cour t s t o wor k
out a j ur i spr udence of i ndi vi dual and cor por at e conduct com-
mensur at e wi t h t he needs and r eal i t i es of a compl ex cor por at e
economy . I n one passage i n par t i cul ar , a passage whi ch must be
seen i n t he l i ght of t he cour t ' s cont r over si al deci si on i n Peso,
Laski n J . l ays t he necessar y f oundat i on f or j ur i spr udent i al
devel opment i n t hi s ar ea .

I n t he j udgment of t he Br i t i sh Col umbi a Cour t of Appeal i n
Peso96 Bul l J . A. and Nor r i s J. A. , bot h at t empt ed t o f or mul at e a
gener al pol i cy appr oach t o cor por at e l i t i gat i on . Bul l J . A. was of
t he vi ew t hat i n a t i me when " subst ant i al l y al l busi ness . . . [ i s]
car r i ed on t hr ough t he cor por at e vehi cl e wi t h t he at t endant com-
pl exi t i es i nvol ved by i nt er l ocki ng, subsi di ar y and associ at ed cor po-
r at i ons . . . " t hat i t woul d not be enl i ght ened t o ext end equi t y' s
" sal ut ar y" r ul es . Mor eover , car e must be t aken " t o i nt er pr et t hem
i n t he l i ght of moder n pr act i ce and way of l i f e" . 97 I n hi s di ssent ,
Nor r i s J . A. consi der ed t hat i t was t he ver y compl exi t i es of moder n
busi ness t hat cal l ed f or st r i ct appl i cat i on and r ei nt er pr et at i on of
t he equi t abl e r ul es : 98

Wi t h gr eat r espect , i t seems t o me t hat t he compl exi t i es of moder n
busi ness ar e a ver y good r eason why t he r ul e shoul d be enf or ced
st r i ct l y i n or der t hat such compl exi t i es may not be used as a smoke-
scr een or shi el d behi nd whi ch f r aud mi ght be per pet uat ed . . . .

I n gi vi ng t he unani mous j udgment of t he Supr eme Cour t i n Peso,

Car t wr i ght J . di d not r ef er t o t hi s pol i cy spl i t . I n Canaer o, Laski n

J . del i ber at el y pi cked up t he t heme and pl aced t he cour t unequi v-
ocabl y on Nor r i s J . A. ' s si de : 99

. . . what t hese deci si ons i ndi cat e i s an updat i ng of t he equi t abl e pr i n-
ci pl e whose r oot s l i e i n t he gener al st andar ds t hat I have al r eady
ment i oned, namel y, l oyal t y, good f ai t h and avoi dance of a conf l i ct

t o whi ch he r epl i ed : " That may have been so at t hat t i me . But i t i s at t he
r i sk now of an appl i cat i on under s . 210 i f he subor di nat es t he i nt er est of
t he one company t o t hose of t he ot her " .

96 ( 1966) , 56 D. L. R. ( 2d) 117 ( B. C. C. A. ) .

97I bi d . , per Bul l , LA. , at pp. 154- 155 .
98I bi d . , per Nor r i s, J . A. , at p . 139 .
99 Supr a, f oot not e 7, at p . 384 .
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of dut y and sel f - i nt er est . St r i ct appl i cat i on agai nst di r ect or s and seni or
management of f i ci al s i s si mpl y r ecogni t i on of t he degr ee of cont r ol
whi ch t hei r posi t i ons gi ve t hem i n cor por at e oper at i ons, a cont r ol
whi ch r i ses above day- t o- day account abi l i t y t o owni ng shar ehol der s and
whi ch comes under some scr ut i ny onl y at annual gener al or at speci al
meet i ngs . I t i s a necessar y suppl ement , i n t he publ i c i nt er est , of
st at ut or y r egul at i on and account abi l i t y whi ch - t hemsel ves ar e, at
one and t he same t i me, an acknowl edgment of t he i mpor t ance of t he
cor por at i on i n t he l i f e of t he communi t y and _of t he need t o compel
obedi ence by i t and by i t s pr omot er s, di r ect or s and manager s t o nor ms
of exempl ar y behavi our .

1n t hi s passage and i n hi s war ni ng t hat hi s j udgment was not t o be

r ead as l ayi ng down r ul es t o be appl i ed as i f i t wer e a st at ut e, oo

but r at her t hat t he st andar ds of f i duci ar y dut y " must be t est ed i n .

each case by many f act or s whi ch i t woul d be r eckl ess t o at t empt t o

enumer at e exhaust i vel y" " " t her e ar e echos of Car dozo J . ' s

cl assi c j udgment al most hal f a cent ur y ear l i er i n 1Vl ei nhar d v.

Sal mon . l ° 2 I n t hat case, Car dozo J . spoke of equi t y' s " ani mat i ng

pr i nci pl e" t hat " r ef uses t o conf i ne wi t hi n t he bounds of cl assi f i ed

t r ansact i ons i t s pr ecept s of a l oyal t y t hat i s undi vi ded and un-

sel f i sh . The st andar d - of l oyal t y . . . i s wi t hout t he f i xed di vi si ons of

a gr aduat ed scal e" . 1° 3 Fr om t hat case t he cour t s of t he Uni t ed

St at es have gone on t o cr eat e a j ur i spr udence of f i duci ar y obl i ga-

t i on commensur at e wi t h t he needs of an ever - expandi ng, ever -

mor e compl ex cor por at e economy . As t he Supr eme Cour t of

Canada ent er s i t s second cent ur y t he spi r i t of i t s j udgment i n

Canaer o can pl ay t he same pi vot al r ol e i n f ost er i ng such a

devel opment i n Canada.

100I bi d. , at p . 391.
101 I bi d .
102 ( 1928) , 164 N. E. 545 ( N. Y. C. A. ) .
i o3I bi d. , per Car dozo J . , at pp . 547- 548 .
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