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Abstract

Many countries have national health systems that cover all or part of the
population. An aging population and advances in medical technology are
making health insurance increasingly expensive, and governments are
left seeking cost-effective options. The Dutch government is reorganizing
its health care system and seeking to combine economic competition
with a right to health in order to improve the health of its population.
This article addresses privatization in terms of a right to health and asks
whether governments can privatize their health care systems while also
guaranteeing the availability, accessibility, acceptability, and quality of
health care services. It is suggested that a “right to health impact assess-
ment” can be a useful tool applicable also to the privatization processes
in other countries.

Beaucoup de pays ont mis en place des programmes nationaux de santé
publique couvrant la totalité ou une partie de leur population. L'avancement
de I'dge des populations et les progres de la technologie médicale augmentent
progressivement les cotits de I'assurance-maladie et les gouvernements sont
forcés de trouver des options dont le rapport coiit-efficacité est satisfaisant.
Le gouvernement néerlandais est en train de réorganiser sa politique na-
tionale de santé publique et cherche a intégrer les principes de la libre con-
currence économique avec ceux du droit a la santé, afin d’améliorer la santé
de sa population. Cet article traite de la privatisation en la rapprochant du
droit a la santé et interroge les gouvernements sur leur capacité a privatiser
la santé publique tout en garantissant la disponibilité, 'acces, I'acceptabilité
et la qualité des services de santé. L'étude suggeére qu'un “droit a I'estima-
tion de I'impact sur la santé” peut s’avérer utile et susceptible d’étre égale-
ment appliqué aux processus de privatisation d’autres pays.

Muchos paises cuentan con sistemas nacionales de salud que cubren com-
pleta o parcialmente a la poblacién. Una poblacién que envejece y los
avances en la tecnologia médica estdn haciendo que los seguros médicos se
vuelvan cada vez mds caros, y los gobiernos se queden buscando opciones
rentables. El gobierno holandés estd reorganizando su sistema de atencién
médica y estd buscando combinar la competencia econémica con los dere-
chos a la salud a fin de mejorar la salud de su poblacion. En este articulo
se habla de la privatizacién en términos de un derecho a la salud y se pre-
gunta si los gobiernos pueden privatizar sus sistemas de atencién médica
mientras garantizan a la vez la disponibilidad, accesibilidad, aceptabilidad
y calidad de los servicios de atencién médica. Se sugiere que el “derecho a
una investigacioén sobre el impacto en la salud” puede ser una herramienta
1itil aplicable también al proceso de privatizacion en otros paises.
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THE RIGHT TO HEALTH
AND THE PRIVATIZATION OF
NATIONAL HEALTH SYSTEMS:
A Case Study of the Netherlands

Brigit Toebes

The right to health is an economic and social right,
which is set forth in many human rights conventions at the
UN, as well as at the regional level. The most widely recog-
nized provision is Article 12 of the International Covenant
on Economic, Social and Cultural Rights (ICESCR).! The
meanings and implications of Article 12 are set forth in an
explanatory document, General Comment 14, which was
adopted by the UN Committee on Economic, Social and
Cultural Rights, the treaty-monitoring body of the ICESCR.2
As articulated in the General Comment, the right to health
is not a right to be healthy as such, but rather a right to a
number of freedoms and entitlements relevant to a person’s
health. Furthermore, it explains that the right to health not
only embraces health care services but also the underlying
determinants of health, such as access to potable water and
adequate sanitation; an adequate supply of safe food, nutri-
tion, and housing; healthy occupational and environmental
conditions; and access to health-related education and infor-
mation, including sexual and reproductive health.3

This article describes the reorganization of the Dutch
health care system from within this framework and focuses
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primarily on access to health care services even as the under-
lying determinants of health are as crucial for people’s health.
Privatization therefore can be understood to concern not only
the provision of health care but also services such as clean
water and social security.4

According to General Comment 14, governments are to
guarantee the availability, accessibility, acceptability, and
quality of health facilities, goods, and services. Availability
means that sufficient health services must be provided.
Accessibility implies non-discrimination, physical accessi-
bility, economic accessibility (affordability), and access to
information.5 Acceptability means that health facilities
must respect medical ethics and be culturally appropriate,
while quality requires that health services are scientifically
and medically appropriate and sound.6 These principles are
applied below when discussing the case of the Netherlands.

The Netherlands and the Right to Health

The Netherlands is a party to all relevant international
treaties that guarantee a right to health, including the
ICESCR, the Convention on the Elimination of Discrimina-
tion Against Women (CEDAW), the Convention on the Rights
of the Child (CRC), and the European Social Charter (ESC).” In
the Netherlands, after ratification international treaties are re-
garded as part of the national legal order. As a result, the
treaties containing a right to health were automatically incor-
porated into domestic law and can in theory be applied before
the Dutch national courts.8

The Dutch Constitution formulates the state’s respon-
sibility for health by stipulating that “The authorities shall
take steps to promote the health of the population.”? It is
a general obligation, leaving public authorities a large
margin of discretion. Due to the supremacy of statutes in
the Dutch legal system, the courts cannot review the con-
stitutionality of Acts of Parliament. As a result, courts
cannot review the constitutionality of health legislation
that are acts of Parliament, including the Health Insurance
Act discussed below.10

The fact that the right to health is part of the Dutch
legal order does not necessarily imply that this right can be
enforced before the Dutch courts. In fact, given its general
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character and the positive obligations it imposes on the gov-
ernment, Dutch courts have been reluctant to grant direct
effect to the right to health.l1

At the legislative and policy levels, however, even as the
term “right to health” is almost never used, its implications
are strongly embedded in national health laws and policies.
The principles of accessibility, availability, and quality are
frequently mentioned, and their implications are taken into
account with the adoption of new laws and policies.!2

The Privatization of Health Care Services
Definitions

Privatization means making private what was not pri-
vate before.13 It is the sale or transfer of state-owned assets
into private hands.14 A distinction can be made between the
transfer of ownership from the public to the private sector,
and a situation where services are provided by a private body
on the basis of an agreement with the public sector (“con-
tracting out”).15

According to Graham, privatization must be distin-
guished from liberalization and deregulation because liberal-
ization is a process of introducing competition into an in-
dustry, but deregulation implies relaxing the rules under
which a sector conducts its activities. Yet the transfer of own-
ership from public to private is generally accompanied to
some degree by liberalization and/or deregulation.’6 Other
authors choose to use the broader term “commercialization,”
a concept that embraces both privatization and liberalization,
but also denotes commercial behavior by publicly owned
bodies.!”

Current Trends

Many countries are currently undergoing health care
privatization processes. Public health systems are increas-
ingly coming under pressure because of the rising costs of
health care. These cost increases are due to a variety of fac-
tors, including improvements in medical techniques, the
changing age profiles of populations, and rising expectations
about the quality of care.18

A side-effect of the pressure on public health systems is
the emergence of long waiting lists for many treatments. In
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Canada, for example, where privately financed purchases of
core medical services are banned by law, long waiting lists
have led to an intervention by the Canadian Supreme Court.
In a landmark decision, the Court ruled that “the prohibition
on obtaining private health insurance ... is not constitu-
tional where the public system fails to deliver reasonable
services.” The Court stipulated that waiting lists had be-
come so long that they violated patients’ “life and personal
security, inviolability and freedom” under the Quebec
Charter of Human Rights and Freedoms.!® Because the deci-
sion is expected to lead to sweeping changes in the Canadian
health care system, it is considered a blow to the publicly fi-
nanced national health care system.20

The patterns of reform differ from country to country. For
example, in the Netherlands privatization largely concerns
health insurance as such, but in the United Kingdom it con-
cerns health care provision, as the government gradually seeks
to contract out health care services to the private sector.2!

In the Netherlands, privatization is linked to liberaliza-
tion: while power is transferred to the insurance companies,
competition is introduced in the insurance market.

Impact on Health and Welfare

Some public health experts claim that privatization of
health care services can have a negative effect on health out-
comes and on the accessibility of health care services for
poor and disadvantaged people, in particular in poorer coun-
tries. 22 For example, a recent study by Mackintosh and
Koivusalo suggests that countries with better health out-
comes have significantly lower commercial health expendi-
tures. 28 With regard to children’s health, in particular, this
study suggests that better post-natal care is associated with
either a higher percentage of gross domestic product (GDP)
spent by government or social insurance funds spent on
health care, but not with more private health spending.24

Public health experts, therefore, suggest that ethical
principles, including equity, should be embedded in the pri-
vatization processes.2> This is similar to suggesting, as this
article does, that principles like availability, accessibility,
acceptability, and quality should be applied when intro-
ducing privatization.
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Governmental Obligations and the
Privatization of Health Care Services

The right to health does not prohibit the privatization
of health care services per se. There is no explicit or specific
prohibition to privatize health care services in the interna-
tional human rights treaties or in the existing explanatory
documents. As such, the right to health may be satisfied
through whatever mix of public and private services are ap-
propriate in the national context.

Nevertheless, according to General Comment 14, govern-
ments are to ensure that the privatization of the health sector
does not constitute a threat to the availability, accessibility, ac-
ceptability, and quality of health facilities, goods, and services. It
also claims that affordability of health services requires that
these services, whether privately or publicly provided, are af-
fordable for all, including disadvantaged groups.26 In particular,
it stresses the need to ensure that not only the public health
sector but also private providers of health services and facilities
comply with the principle of non-discrimination in relation to
persons with disabilities.2” The CEDAW Committee uses sim-
ilar language in its General Recommendation on Health, claim-
ing that “States parties cannot absolve themselves of responsi-
bility in these areas [women’s ill-health] by delegating or trans-
ferring these powers to private sector agencies.” The CEDAW
Committee expressed its concern “at the growing evidence that
States are relinquishing these obligations as they transfer State
health functions to private agencies.”28

In conclusion, the international documents contain a
clear governmental obligation to ensure that, in the case of
privatization, the availability, accessibility, acceptability,
and quality of health care services are guaranteed to
everyone. It can be seen from this that governments bear
strong responsibility for the provision of health care services
and cannot relinquish this responsibility by claiming that
private actors have become the primary providers of these
services. How governments are to ensure the availability,
accessibility, and quality of services is not made clear, nor
are there directives in the international documents as to
how governments are to exercise control over private enti-
ties in the health care system.
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Human Rights Obligations of Other Actors
in the Health Sector

The human rights responsibilities of other actors in the
health sector, including insurance and pharmaceutical com-
panies, hospitals, and health workers, raise additional areas
of concern. Since they often play a key role in providing
health care services, the question arises whether they have
responsibilities regarding the right to health.

From a moral point of view, it is arguable that powerful
actors in the health sector are obliged to comply with the
right to health, regardless of whether or not they are gov-
ernment entities. This would imply that insurance compa-
nies should not refuse to provide coverage to patients, and
that they should not make medical services more expensive
for patients with health problems. Along the same lines,
hospitals should not refuse patients on the basis of their
legal, economic, or insurance status.

From a legal point of view, however, the argument is
harder to make. The right to health is primarily a right of
the individual vis-a-vis their government and therefore does
not directly bind other actors in the field. To suggest that
the right to health applies to private actors is to say that it
has a “horizontal effect” or drittwirkung, terms over which
there is much confusion.? Yet, international human rights
law provides several means of recognizing third-party appli-
cability, and at a practical level there is clearly a trend to-
wards doing s0.30

The recognition of human rights responsibilities by ac-
tors other than states is clearly developing and could make
an important contribution ensuring the rights of individ-
uals. It is important to note, however, that pointing to the
responsibilities of other actors in the health sector does not
lessen the primary responsibility of governments to guar-
antee the right to health.

The Reorganization of the Dutch Health Care System

Problems in the Dutch Health Care System

Prior to 2006, there was a distinction in the Netherlands
between the National Health Service, which covered more
than 60% of the population, and private insurance that cov-
ered the remainder of the population. Employees, people en-
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titled to a social benefit, and self-employed individuals with
a specified income level were insured under the compulsory
Social Health Insurance Act (Ziekenfondswet). People with a
higher income could choose either to take out private health
insurance or to be uninsured.3!

Like many other governments, the Dutch government is
struggling with the rising costs of its health care system. This
is caused in part by the increasing demand for health care,
which in turn is caused by the aging of the population and
medical-technical advancement.3? Together with a shortage
of medical personnel, the lack of financial resources has,
among other things, resulted in long waiting lists for many
treatments.33 These lists reached a peak at the beginning of
the new century. Since then, more funding has been made
available, and measures have been started to make the
system more efficient.

Yet, the waiting lists in the Netherlands are sometimes
still unacceptably long. For example, there are huge short-
falls in appropriate care for children with mental and be-
havioral disorders.3* Moreover, many elderly people spend a
long time waiting for a place in a nursing home.35 There are
often long waiting lists for fertility treatment and even for
necessary or non-elective surgery.36 On occasion, the length
of the waiting list has led to situations where people have
died because they could not get the treatment they needed
in time.37

As a result of the unavailability of health care services,
people living in the Netherlands are increasingly seeking med-
ical care across the border, especially in Germany and Belgium.
Although this relieves some of the pressure, the government
has expressed fear that this practice will endanger the return on
its investments in the national health care sector.38 The
Netherlands, however, adheres to the principle of the free
movement of services within the Europe Union (EU) and is
only allowed to protect its own health care sector to a limited
extent.3% There is an extensive body of case law of the European
Court of Justice that prohibits the Netherlands and other
member states from taking too many protectionist measures.40

As mentioned earlier, waiting lists are partly caused by
shortfalls in medical personnel. There is a particular shortage
of general practitioners (GPs). Although everyone is supposed
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to have access to a GP, many people are still without recourse
to general medical care.4! The shortage is most visible in
areas where it is less attractive for GPs to set up their prac-
tices, a factor that may give rise to the added problem of in-
sufficient physical accessibility.

In terms of information accessibility and acceptability,
particular problems arise in the Netherlands concerning the
availability of medical treatment for immigrant popula-
tions. Immigrants are not always able to express themselves
in Dutch and sometimes have health concerns arising in
part from their often weaker socio-economic position.
Hereditary and cultural aspects may also play a role.42 For
example, female immigrants from certain countries may
have more difficulty speaking openly about reproductive
health problems. At the same time, teenage pregnancies
have risen in the Netherlands, in particular among ethnic
minorities, resulting in increased needs for services.*? In
this regard, it is regrettable that governmental cutbacks
have led to the closure of a number of reproductive health
centers where free and anonymous reproductive health serv-
ices were provided. Similarly, the goal of providing free con-
traceptives for all has been abandoned, reducing the access
of poor populations to contraceptives.44

With regard to the accessibility of secondary care facilities,
it is important to mention the tendency to centralize hospitals.
Many large specialized hospitals have already been built, to the
detriment of smaller general and, more importantly, local hos-
pitals.#> This trend may eventually obstruct people’s access to
medical care, particularly for those who are less mobile.

The New Dutch Health Care System

In order to ensure that the health care system remains
accessible to the entire population, the Dutch government
is taking a number of steps, of which the following are the
most important.46

First, the government is gradually introducing competi-
tion between insurance companies. This implies that those
insurance companies that had been public entities will grad-
ually become private. This is intended to broaden the range
of consumer choice and in the long run reduce costs.4” In ad-
dition, the government has introduced the “Health Insur-

110 Vol. 9 No. 1



ance Act,” a basic insurance scheme governing both the na-
tional sickness fund and private insurance.48

Under the new system, each person, regardless of in-
come, is supposed to receive the same basic insurance cov-
erage provided by the private insurance company of his or
her choice. The insurance companies, having all become
private entities, will be allowed to compete with each other
and make a profit. Consumers will have access to basic
health care coverage that is comparable to the former Social
Health Insurance package. Anyone wanting additional in-
surance can purchase supplementary coverage.4

Fifty percent of the basic health insurance will be fi-
nanced by a fund consisting of governmental and employ-
ment-based contributions (contributions by both the em-
ployer and the employee).50 The other half will be financed
by the insurance contributions of all insured persons 18
years and older. The insurance companies can determine
the level of this contribution but are not allowed to differ-
entiate between health status, age, or other factors related
to the insured. Additional government contributions will
also be put in place for those who fall below a certain in-
come level.

In order to ensure the accessibility and affordability of
health care services, the government has imposed obliga-
tions on the insurance companies, including the obligation
to accept all applicants, and the aforementioned prohibition
against differentiating between consumers on the basis of
their health status, age, and other factors.5s! In order to
equalize the financial risks that the insurance companies
carry, the government makes a contribution to those com-
panies that carry the greatest financial burden. 52

A “Right to Health Impact Assessment”
of the New System

At this stage, it is difficult to assess how effective the
new system will be and what effects it will have on the
Dutch population. It is possible that, due to the larger role
of insurance companies, the system will become more effi-
cient in terms of cost. This, in turn, may enhance the avail-
ability and affordability of medical services for patients.
However, from a human rights perspective, the choice of
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such a system also contains risks, a number of which are
pointed out below. The purpose of this exercise is not to
denigrate the new health care system, or to suggest that the
problems in the health sector should or could be solved
through this or another reorganization. Rather, the aim is to
determine which checks and balances, from a human rights
perspective, governments should build in when they priva-
tize their health systems.

The idea to do a human rights impact assessment for
public health policies is not new. As early as 1994, Gostin
and Mann suggested undertaking a human rights impact as-
sessment for the formulation and evaluation of public health
policies.53 More recently, some authors have suggested that
governments should undertake this sort of assessment be-
fore introducing competition and privatization into their
health sector.54

The focus here is on a right to health impact assess-
ment, even as this has its limitations, since other human
rights, including the rights to participation and privacy, can
also be important when privatization is introduced.’s A
right to health impact assessment, in this case would apply
the concepts from General Comment on the Right to Health
(availability, accessibility, etc.), the state obligations to “re-
spect,” “protect,” and “fulfill,” and the so-called core con-
tent of the right. In addition, any tensions between the right
to health and European competition law would need to be
addressed. Each of these is considered below, and areas of
concern are highlighted.

The Right to Health and European Competition Law

A first observation using a right to health impact assess-
ment is the tension between guaranteeing a right to health and
European competition law. This has several legal implica-
tions, one of which is discussed here.56 Since insurance com-
panies are private entities, they fall under three European non-
life insurance directives.5” The purpose of these directives is to
enhance the European insurance market by lifting trade bar-
riers. The most important, among other things, prohibits EU
member states from regulating the insurance companies’ con-
ditions for accepting clients and determining the level of pre-
miums. However, the directive also provides that member
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states may take the above-mentioned measures if it is deemed
necessary for the “general good.”>8 Whether the measures to
regulate health insurance companies are for the “general
good” is a matter that has been heavily debated in the
Netherlands.? A letter from a Dutch European Commission
member suggests that the new health care system is not in vi-
olation of the above-mentioned directive.s© Nevertheless, the
Dutch measures remain somewhat risky.

Availability, Accessibility, Acceptability, and Quality

Paragraph 12 of the ICESCR General Comment lays out
the principles of availability, accessibility, acceptability, and
quality.

Availability. Paragraph 12 describes availability as follows:

Functioning public health and health-care facilities,
goods, and services, as well as programmes, have to be
available in sufficient quantity within the State party.

It is possible that the Dutch system will become more
efficient due to the larger role of the private sector. Privati-
zation may reduce waiting lists and enhance the availability
of health care services.

The introduction of government-imposed budget restric-
tions placed on hospitals is, however, of concern. The system
is designed to facilitate the choice of suitable hospitals by in-
surance companies, but critics believe that it creates artificial
maximum treatment capacity, which in turn may affect the
general availability of health care services.6! By comparison,
related concerns have arisen in the newly introduced system
of payment-by-result in the United Kingdom. Under this
system, hospitals are paid a fixed fee for every procedure they
perform. There are concerns, however, that this plan risks cre-
ating a lack of available emergency treatment, since it also ap-
plies to emergency medical services.s?

Accessibility. Paragraph 12 describes accessibility as follows:

Health facilities, goods, and services have to be acces-
sible to everyone without discrimination, within the ju-
risdiction of the State party.
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Accessibility has four overlapping dimensions: non-dis-
crimination, physical accessibility, affordability, and infor-
mation accessibility.

Non-discrimination is defined as follows:

Health facilities, goods, and services must be accessible to
all, especially the most vulnerable or marginalized sec-
tions of the population, in law and in fact, without dis-
crimination on any of the prohibited grounds.

Under the new Dutch system, insurance companies can ban
persons who refuse or are unable to pay their insurance pre-
miums. Several critics have expressed the fear that, as a re-
sult, many people will remain uninsured.s3

Physical accessibility is defined as follows:

Health facilities, goods, and services must be within safe
physical reach for all sections of the population, espe-
cially vulnerable or marginalized groups, such as ethnic
minorities and indigenous populations, women, chil-
dren, adolescents, older persons, persons with disabili-
ties, and persons with HIV/AIDS.

Since Dutch insurance companies are under no obligation
to contract health care services in a client’s neighborhood,
there is concern that the new system may hamper the
physical/geographic accessibility of these services. Conse-
quently, the new system may hamper the physical accessi-
bility of health services, especially in worse-off areas
where there is already a lack of sufficient services.
Affordability is defined as follows:

Health facilities, goods, and services must be affordable
for all. Payment for health-care services, as well as serv-
ices related to the underlying determinants of health, has
to be based on the principle of equity, ensuring that these
services, whether privately or publicly provided, are af-
fordable for all, including socially disadvantaged groups.

It is possible that this system will make health care services
cheaper for consumers. Much will depend on the composi-
tion of the health care package and, related to that, on any
additional insurance consumers will be required to purchase.
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Another critical concern is that even as the new system
prohibits insurance companies from refusing clients, this
does not apply to additional insurance, so that patients with
more expensive medical needs may in principle be refused
added coverage. This can be particularly detrimental to
people with chronic illnesses, who often need supplemen-
tary coverage. As a result, the new system may affect the af-
fordability of health care services for persons who need ex-
pensive supplementary coverage.

Information accessibility is defined as:

the right to seek, receive, and impart information and
ideas concerning health issues. However, accessibility
of information should not impair the right to have per-
sonal health data treated with confidentiality.

One of the ostensible purposes of the new system is to broaden
the consumer’s range of choice. This requires that there are a
sufficient number of insurance companies to choose from. It is,
however, uncertain whether there will actually be competition,
since at present there are only a few insurance companies in the
Netherlands. In principle, European competition law allows
foreign health insurance companies to have access to the Dutch
insurance market. However, given the character of the health
market, it is unlikely that this will happen in the near future.64

From a right to health perspective, if the system works
and there is a sufficiently wide range of choice, the question
arises whether everyone is able to make an adequate choice be-
tween the various options. With insurance policies often being
quite complex, consumers may not be able to make well-in-
formed choices. In effect, there is concern that the new system
may hamper the accessibility of information related to medical
services.®5 Therefore, on the basis of the information accessi-
bility requirement in the General Comment, the Dutch gov-
ernment should take measures to ensure that insurance poli-
cies are written to be transparent and easy to understand.

Acceptability. Paragraph 12 describes acceptability as follows:

All health facilities, goods, and services must be re-
spectful of medical ethics and culturally appropriate,
i.e., respectful of the culture of individuals, minorities,
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peoples, and communities, sensitive to gender and life-
cycle requirements, as well as being designed to respect
confidentiality and improve the health status of those
concerned.

An aspect of the new system is that in most cases the in-
surance companies will contract medical services for the
consumer. As a result, the insured cannot always choose the
medical service they prefer. This may hamper a person’s
freedom to choose a health care provider and affect the ac-
ceptability of the health care service.66 Also, it may hamper
the freedom of health care providers to refer patients to those
providers that they consider most suitable. This in turn may
threaten the medical professionalism of health care
providers.67

Quality. Paragraph 12 describes quality as follows:

As well as being culturally acceptable, health facilities,
goods, and services must also be scientifically and med-
ically appropriate and of good quality.

There is a risk that in their search for the least expen-
sive option, health insurance companies will not contract
health care services that are best for their clients. It should
be noted that the quality requirement becomes even more
critical in systems where public health services are con-
tracted out to private health care providers. It is unclear
how the government will succeed in supervising the quality
of these privately provided health care services. A related
problem will be safeguarding the quality of medical per-
sonnel. In the UK, for example, it is not clear whether
profit-making companies running treatment centers will
provide training that is up to the same standards as the
National Health Service (NHS).68

Core Health Services

Paragraphs 43-44 of the General Comment stipulate
that there must be the provision of core health services. In
terms of the accessibility and affordability of health care
services, much will depend on the range of services included
in the basic health care package. A possible danger is that
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during times of economic recession, the basic health care
package will be reduced to the extent that it only covers the
most basic needs—such as access to a general practioner
and hospital care —while additional insurance will be too
expensive for most people to buy.

A critical question in the context of privatization is
whether a reduction of the health care package is more likely
to occur once insurance is privatized than it would be under
the current system. In the new Dutch system, insurance
companies have a certain amount of freedom to shape the
basic health care package, but there is a danger that this will
result in insufficient amounts of the more expensive types of
care and exclusion of certain high-risk patients (for example,
diabetics and people with other chronic diseases).® The im-
plication being that despite the prohibition against refusing
patients, insurance companies may nonetheless bar inclu-
sion through the health care packages that they offer.

As mentioned above, the starting point is that the basic
health care package largely corresponds to the current sick-
ness fund package, including, among other things, provision
of a general practitioner, hospital care, medicines, and med-
ical appliances. However, a number of medical services have
recently been taken out of this package, including dental
care for people over 18, physiotherapy, the contraceptive pill
for women over 21, the first in vitro fertilization treatment,
and travel in an ambulance in situations where a patient is
able to sit.

The definition of clearly defined core health services
could be an important starting point for the Netherlands or
any other state to determine what is included in a basic
health care package. General Comment 14 defines a
number of core obligations of the right to health, minimum
obligations which should apply under all circumstances.”0
A connection is made, inter alia, with the Primary Health
Care Strategy of the World Health Organization (WHQO).7!
However, these core obligations are far too general for a
government to rely on when making decisions about the
content of its basic health package.”>? Even as the
Committee on Economic, Social and Cultural Rights may
be able to define country-specific core obligations or bench-
marks, the collection of information for this purpose, and

HEALTH AND HUMAN RIGHTS 117



the supervision of such a system would require enormous
financial resources.”3

In addition to the ICESCR framework, the conventions of
the International Labour Organisation (ILO) may also be
useful in defining the basic health care package. The ILO
treaties oblige governments to guarantee access to specified
medical services. Some conventions apply to a particular pop-
ulation, such as employed women.” Of particular importance
for the Dutch situation are ILO Conventions 102 (Social
Security Convention), 103 (Maternity Protection Convention),
and 121 (Employment Injury Benefits Convention), to which
the Netherlands is a party.”> The ILO conventions are taken
fairly seriously by the Dutch government, and they have been
successfully invoked before the Dutch courts. By implication,
the basic health insurance package should at minimum in-
clude the services mentioned in these conventions. For ex-
ample, on the basis of Conventions 102 and 103, reproductive
health care should at least cover pre-natal care, confinement,
post-natal care, and hospitalization where necessary.’s These
conventions prohibit governments from requiring payment for
reproductive health services. This was upheld in a Dutch
court decision, which, based on these conventions, recognized
a right to a delivery in a hospital.”?

Nonetheless, the Dutch government is struggling with its
responsibilities under these treaties. Recently, for example,
the Dutch government denounced an ILO treaty to circum-
vent its implications.”8

The Obligation to Protect

The insurance companies gained freedom and power in
the new system. It is therefore of the utmost importance
that there is an adequate system to supervise their func-
tioning and behavior.

Paragraph 35 of the General Comment makes a distinc-
tion between obligations to respect, to protect, and to fulfill
the right to health. The obligation to respect requires states
to refrain from interfering directly or indirectly with the
right to health. The obligation to protect requires states to
take measures that prevent third parties from interfering
with Article 12 guarantees. Finally, the obligation to fulfill
requires states to “adopt appropriate legislative, administra-
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tive, budgetary, judicial, promotional, and other measures
towards the full realization of the right to health.”79

When a state privatizes a particular service, there is a
shift from fulfilling a right to the state’s obligation to offer
protection against possible abuses by the private actor who
becomes the provider of the service. This shift requires a dif-
ferent approach on the part of the state. As de Feyter and
Gomez Isa point out, governments can only offer adequate
protection if they develop tools to supervise the human
rights impact of privately delivered social services and pro-
vide legal assistance and recourse when human rights are
abused.80 Along similar lines, the Committee on the Rights
of the Child recommends that “States parties take appro-
priate legislative measures and establish a permanent mon-
itoring mechanism aimed at ensuring that non-state service
providers respect the relevant principles and provisions of
the Convention on the Rights of the Child.”s!

The Dutch health care system provides for a complex
supervisory arrangement—exercised by a number of dif-
ferent authorities—over finance, competition, compliance
with the draft Health Insurance Act, and the quality of the
provided care. At this time, it is difficult to foresee the extent
to which this regulatory system will take into account the
perspective of clients and ensure that health care services
provided by third parties are accessible and of good quality.

Another important aspect of the obligation to protect
concerns the government’s obligation to create possibilities
for individuals to complain about failure or malpractice by
the actors in the health care sector. Given the private char-
acter of the new basic health insurance, Dutch clients can
lodge a complaint against an insurance company with a
court competent to deal with disputes under private law.
Another option is to lodge a complaint with an independent
conciliation board, which can hear the case but takes non-
binding decisions.82 Again, at this time, it is difficult to pre-
dict to what extent the interests of the insured will be ade-
quately protected by these mechanisms.

General Conclusions
The Netherlands case illustrates tensions between pri-
vatization of health care services and the obligation of a gov-
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ernment to guarantee a right to health. A “right to health im-
pact assessment” implies attention to a range of issues.

For the Netherlands, an important aspect of a right to
health impact assessment is assessing the tension between
European competition law and the governmental measures
imposed on the insurance companies designed to guarantee
the accessibility of health care services.

Furthermore, a right to health impact assessment implies
surveying the extent to which the principles of availability, ac-
cessibility, quality, and acceptability of health care services
can be guaranteed. In the Netherlands, even as these princi-
ples are firmly embedded in law, it appears particularly im-
portant to take into account the accessibility of information
for clients who must now choose between various private in-
surance companies. Also, the principles of financial accessi-
bility and non-discrimination may be under threat because
there is a risk that the new system will create more uninsured
persons. In addition, since insurance companies are enabled to
contract the health care providers of their choice, a client’s
freedom to choose a health care provider, and the physical ac-
cessibility of health care services, are of concern.

Furthermore, a right to health impact assessment as-
sumes an acceptable core of health care services that remain
affordable to all. If a country is a party to the ILO
Conventions, the implications of these conventions must
also be taken into account. If the basic health care package be-
comes too narrow, and supplementary coverage is too expen-
sive for people to buy, the economic accessibility or afford-
ability of health care services may come under threat.

Once the decision to privatize has been made, a crucial
question becomes how a government succeeds in regulating
and governing these now powerful actors in the health
sector. A system needs to be set up that ensures that the
government meets its obligation to “protect” individuals in
relation to the actors to which the service provision has
been delegated. This implies the adoption of legislation pro-
tecting individuals against possible malpractice by actors in
the health sector (such as the Dutch legislation which pro-
hibits insurance companies to refuse patients).83 Further-
more, it implies setting up supervisory mechanisms and
providing access to legal recourse and remedies.
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For the international human rights community, it is
important to formulate an adequate response to the current
trend in privatization of national health systems. The ex-
isting human rights framework does not yet contain much
in this area. Privatization of health services is not prohib-
ited, but a delegation of state obligations in relation to
human rights relating to health is also not acceptable. It is
therefore of crucial importance to define state responsibili-
ties and establish how governments are to oversee the en-
gagement of these actors in the health sector.
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