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PREFACE

The Phi Delta Kappa Commission on the Impact of Cour: Decisions
on Education was created in 1976 and completed its work end made its
final report in 1978. The first product of the Commission was A Digest
of Supreme Court Decisions Affecting Education, edited by Perry A.
Zirkel and published by Phi Delta Kappa in 1978. The Digest was up-
dated by Zirkel with a supplement, which was published in 1982.

This volume, The Supreme Court's Impact on Public Education, is
also an outgrowth of the work of the Commission. In 1977 Phi Delta
Kappa and the National Organization on Legal Problems of Education
(NOLPE) agreed to commission E. Edmund Reutter, jr., one of the
foremost authorities in school law, to analyze all the decisions of the
United States Supreme Court that have some bearing on the operation
of public schools. This volume is the result of Dr. Reutter's efforts to
provide the most up-to-date and comprehensive analysis of the
Supreme Court's decisions. We believe it makes an outStanding con-
tribution to the literature of school law and serves as a reference work
that is unparallelled in its scope and thoroughness.

Lowell C. Rose
Executive Secretary
Phi Delta Kappa

M. A. McGhehey
Executive Secretary
NOLPE



CHAPTER 1

Overview

This Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; shall be the supreme
Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding)

The judicial Power of the United States, shall be vested in
one supreme Court, and in such inferior Courts as the Congress
mav from time to time ordain and establish.2

The judicial Power shall extend to all Cases, in Law and
Equity, arising under this Constitution, [and] the Laws of the
Unite'd States, . .3

This volume presents an analysis and synthesis of the opinions of the
Supreme Court explaining judgments that have directly decided educa-
tion matters and those that have had substantial impact on public
education policies and procedures even though the parties to the suits
were not connected with public education.' The following chapters are
structured thematically to highlight, in an integrated fashion, the main
thrusts of the Supreme Court opinions. The cases within each area usual-
ly are presented in chronological order. This approach enhances the op-
portunity for the reader to observe the development of constitutional
law in these major domains. Occasionally, closely related areas have
developed simultaneously with points of law made in one directly im-
pinging on another. Illustrations include the interrelationship of cases
focused on financial aid for parochial schools with those focused on
religious influences in public schools and those on conditions of teacher
employment with those on discriminatory employment practices.

Education cases, of course, are not decided in isolation from cases in
other walks of life involving related challenges to government action or
inaction. There has been an abundance of Supreme Court decisions,
for instance, in the realm of church-state relations, only a portion of
which have involved education. The same phenomenon is evident in
the area of race-state relations. However, schools, by the nature of the
enterprise and the immediacy of the impact of educational policies on
large numbers of persons of disparate backgrounds, have been the

0



2 Chapter 1

focus of a significiant share of Supreme Court opinions on social policy

issues.
Since education is not mentioned in the Constitution, it is a state

rather than a federal function by virtue of the tenth amendment.5 Yet
its operation must comport with the Constitution. Therefore, if a
substantial federal issue is involved, the case may ultimately warrant
Supreme Court action regardless of whether it originally proceeded
through the courts of a state or those of the federal system.

The number of education cases decided by the Supreme Court has
burgeoned in recent years. Partly, this has been a reflection of the
general post-World War II accent on civil rights and liberties. Since
the federal Constitution establishes many of these "freedoms" in
general terms (for example, religion, speech, and assembly in the first
amendment) and protects these and other "liberties" against govern-
ment depris ation without "due process of law" through the fourteenth
amendment, the Supreme Court inevitably must be involved as ap-
plications of these provisions in education settings are contested. In ad-
dition, state statutes may grant to individuals "property" rights which
are protected from deprivation without due process. Various education
rights are in this category. Further, many education cases are framed
in terms of alleged "unequal protection" and thus may be brought
under the fourteenth amendment's prohibition against a state's
"deny[ing] to any person within its jurisdiction the equal protection of

the laws."
The holdings of the Supreme Court do not provide a complete pic-

ture of the Court's impact in the sphere of any subject because opinions

can be rendered only on questions properly presented in cases actually

brought before the Court. Constitutional law is amplified and par-
ticularized by the decisions of lower courts which apply to new facts
the principles enunciated by the Supreme Court in its opinions. To ex-
pedite the reader's pursuit of lower couit extensions of points discussed
in the Supreme Court cases, the points are footnoted to the Supreme
Court Reporter, which permits ready access to the National Reporter
System, in addition to the United States Reports.

The Supreme Court also influences education when it rejects a re-
quest that it review the decision of a lower court. Such a so-called

"denial of [a writ of] certiorari" leaves the opinion of the state ap-
pellate court or the federal court of appeals as the controlling word on
the issues raised and binding on all lower courts within the jurisdiction
of the court that ruled and persuasive to courts in other jurisdictions.
Sometimes the Supreme Court gives a reason for declining to review a

case, such as "lack of a substantial federal question" in a petition in-

volving a state court decision.
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Only four to five percent of the cases on which review is sought are

accepted by the Court. In a limited number of situations the Court

must accept cases; for example, when a state court upholds a state

statute against a claim of federal unconstitutionality. For most caws,

however, review is discretionary with the Court. The Court has
adopted some nonbinding guidelines for itself as to when it will review

a case. These guicblines include as reviewable a case that creates a con-

flict between two federal courts of appeals and a case deciding a ques-

tion of federal law so important that it should be settled at once for the

whole nation. The granting of discretionary review requires tlw vote of

four Justices.
The cases considered herein are those in which substantive, issuo

were decided by the Court with full opinions. Not included are cases

arising in the education domain involving only technical matters of law

(such as standing to sue or mootness of an issue) and cases decided

without opinions.
The discussion for each case is based on "the opinion I)f the Court,-

in which exposition of the precedent on a point of law is to be found.

Although the vote is given for each case (primarily as a matter of in-

terest, for the precedential value of a case is not dependent on the

margin of the vote), concurring Opinions in which Justices voting with

the majority may express individual views and dissenting opinions of

Justices who disagree with the majority decision are generally not

discussed.
When feasible in this presentation, the words of the Court have been

allowed to speak for themselves. Quotations generally are preferable to

paraphrases not only for accuracy but also for flavor. The reader then

can appreciate the precision, as well as the quality of writing, found in

most Supreme Court opinions. Since the function of the Court in offer

ing guidance through explicating the Constitution is even more impor-

tant than deciding the specific questions presented in a given case, the

Court's opinions are designed to be far-reaching in their scope and im-

plications. As each holding establishes a precedent binding on all lower

courts, and practically so on the Supreme Court itself in subsequent

cases, the factual context of the question or questions presented
becomes crucial. A change in a material fact may change the outcome

of a subsequent case.
Cases taken to the Supreme Court usually have passed through at

least two tiers of lower state or federal courts. They minimally involve

strong emotional and financial commitments by some persons to a par-

ticular outcome. Those sympathetic to the view of the "losing side- in a

Supreme Court case tend to grasp at elements of fact or comment
presented in the opinion that could be a possible basis for pursuing
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their general goals in a slightly altered way. The "jvinning side" tends
to (werexpand the implications of the ruling it an dffort to-have it en-
compass a maximum number of other situations. ThuS, qtok desiring
truly to understand the law as expounded in an opinion anci to,cOnform
to it in a responsible fashion must pay close attention to t'he opinion as a

hole rather than to selected parts. They must also examine the place
of the opinion in the pattern of cases decided previously by the Court.

A t.onscientious effort has been 'made in this treatise to present the
cases in amobjective fashion. Consideration is given to what the Court
actually said, not to whether it rendered a "correct" or a "good" opin-
iou. Such %alue judgments are left to the individual reader.

i s Cs,11 ut VI, d 2,
2 t- rsst art III. 8 I
:3 U . ossi tut IllS § 2.

.oseragy s thritott the IghlIgii2 Terni of the Supreme C;ourt.
st f' Ai.pendot for texts of tonstitutional prpvisions referred to in this volume.



CHAPTER 2

Parent Rights in General

Child's Health

The first Supreme Court opinion to impinge on the question of the
extent of parent rights in regard to education was rendered in 1922 in a
case upholding the requirement that children be vaccinated before be-
ing permitted to attend "a public school or other place of education."
The unvaccinated child in the case had been refused admission to the
public schools and to a private school. The Supreme Court said that a
prior case2 had settled that it was within the police power of a state to
provide for compulsory vaccination. Here the regulation had been pro-
mulgated by the city of San Antonio, Texas, but the Court stated that
authority to determine when vaccination was to be mandated could be
delegated by the state to local authorities. The fact that the city had
not made the ordinance applicable to all citizens did not constitute
unequal protection. Further, it was held not necessary that there be an
epidemic in order that the regulation be constitutionally enforceable.

Child's Knowledge

The first Supreme Court opinion to treat expressly the point of
parent rights concerned the question of the constitutionality of a
statute for the violation of which a private school teacher had been
fined.3

Immediately following World War I, the state of Nebraska enacted a
statute with two prohibitions. One was that "no person, individually or
as a teacher, shall in any private, denominational, parochial or public
school, teach any subject to any person in any language other than the
English language.' The other was that "languages, other than the
English language, may be taught as languages only after a pupil shall
have attained and successfully passed the eighth grade. . . ."5

The appellant in the case (Meyer) had been convicted on a charge of
teaching reading in the German language to a ten-year-old student in a
nonpublic school. The Supreme Court of Nebraska had construed the
statute as not covering "the so-called ancient or dead languages" such
as Latin, Greek, and Hebrew, but it upheld the power of the state to
proscribe the teaching of modern languages to the very young and the

1 4
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conviction of the teacher for doing so. The Nebraska court found that
the legislature had reason to discourage the rearing of children with a
foreign language as their mother tongue because of its effect on citizen-
ship and held that the statute could be justified on grounds of public
safety and the general welfare.

The Supreme Court of the United States phrased the question as
"whether the statute as construed and applied unreasonably infringes
the liberty guaranteed to [Meyer] by the Fourteenth Amendment." In
answering in the affirmative, the Court for the first time expounded on
the substantive concept of "liberty" in the fourteenth amendment. The
seven-member majority stated:

While this Court has not attempted to define with exactness
the liberty thus guaranteed, the term has received much con-
sideration and some of the included things have been definitely
stated. Without doubt, it denotes not merely freedom from
bodily restraint but also the right of the individual to contract,
to engage in any of the common occupations of life, to acquire
useful knowledge, to marry, establish a home and bring up
children, to worship God according to the dictates of his own
conscience, and generally to enjoy those privileges long
recognized at common law as essential to the orderly pursuit of
happiness by free men.'

The Court observed that "[ t]he American people have always
regarded education and acquisition of knowledge as matters of
supreme importance which should be diligently promoted." Further,
"corresponding to the right of control, it is the natural duty of the
parent to give his children education suitable to their status in life,"" an

obligation generally enforced by state compulsory education laws.
The Court then enunciated specifically that "liberty" covered the

right of the teacher to teach a nonharmful subject and the right of

parents to engage him therefor:

Practically, education of the young is only possible in schools
conducted by especially qualified persons who devote them-
selves thereto. The calling always has been regarded as useful
and honorable, essential, indeed, to the public welfare. Mere
knowledge of the German language cannot reasonably be re-
garded as harmful. Heretofore it has been commonly looked
upon as helpful and desirable. [Meyer] taught this language in
school as part of his occupation. His right thus to teach and the
right of parents to engage him so to instruct their children, we
think, are within the liberty of the amendment.'°

The Court later in the opinion commented that "evidently the
legislature has attempted materially to interfere with the calling of
modern language teachers, with the opportunities of pupils to acquire
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knowledge, and with the power of parents to control the education of
their own."" Of these three prongs, only the first was necessary to
resolve the question at issue. The introduction and discussion of the
parental rights issue was not essential, but was a clear indication of the
Court's sympathy for parental concerns (although here there were no
parental complainants). The reference to pupils' rights received no
amplification elsewhere in the opinion.

The power of the state in educational matters was described by the
Court for the first time in the following words: "That the State may do
much, go very far, indeed, in order to improve the qUality of its
citizens, physically, mentally and morally, is clear; but the individual
has certain fundamental rights which must be respected."t2

The Court discussed some ideas of Plato and of the government of
Sparta designed to develop ideal citizens and states and said that such
relations between individuals and the state were barred by the Con-
stitution of the United States. The Court further described the power of
the state in educational matters as follows:

The power of the State to compel attendance at some school
and to make reasonable regulations for all schools, including a
requirement that they shall give instructions in English, is not
questioned. Nor has challenge been made of the State's power
to prescribe a curriculum for institutions which it supports.
Those matters are not within the present controversy. Our con-
cern is with the prohibition approved by the Supreme Court [of
Nebraska].13

The Court concluded its opinion by tying the case to a line of cases
recent at the time wherein the Court had held that in order for the state
to outlaw an occupation it was necessary to show substantial harm to
the public derived from existence of the occupation. Otherwise, abuses
incidental to the activity must be controlled by regulation short of
abolition. The Court observed that "no emergency has arisen which
renders knowledge by a child of some language other than English so
clearly harmful as to justify its inhibition with the consequent infringe-
ment of rights long freely enjoyed.""

The wide-ranging opinion of the Court may have obscured the
precise issue resolved. It was: Can a teacher be criminally penalized for
teaching a modern foreign language in a private school? There was no
holding about what subjects the state may or may not decide to offer in
the public schools. A state was not required to offer a foreign language
in its schools. Foreign language teachers were granted no right to
employment by local public school boards. Neither parents nor
students were given any specific rights by this case except the right, at
their expense and by their arrangements, to learn something not hostile
to the public welfare.

16
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There is an implication in the opinion that a requirement that the
basic medium of instruction in all full-time schools be English is eon-
stitutionally sound. There is also an intimation, to be repeated two
years later in Pierce v. Society of Sisters of the Holy Names of Jesus and
Mary,'5 that a requirement of attendance at a school (i.e. , no substitu-
tion of home instruction) would not be in violation of the Constitution.
These points have not come squarely before the Court.

Four years later the Supreme Court unanimously invalidated an
Hawaii statute because it too comprehensively controlled schools con-
ducted in foreign languages for the purpose of teaching the
languages." Parents of Japanese ancestry contended that regulations
adopted under the statute would in effect destroy the schools, which
were conducted for one hour each day of the week. The detailed rules
required permits for schools and teachers; specified prerequisites of age
and achievement for students attending; and regulated what could be
taught, textbooks that could be used, and hours when the schools could
operate.

The Supreme Court stated:

[T]he School Act and the measures adopted thereunder go
far beyond mere regulation of privately supported schools,
where children obtain instruction deemed valuable by their

parents and which is not obviously in conflict with any public
interest. They give affirmative direction concerning the in-
timate and essential details of such schools, intrust their con-
trol to public officers, and deny both owners and patrons
reasonable choice and discretion in respect of teachers, cur-
riculum and text-books. Enforcement of the act probably
would destroy most, if not all, of them; and, certainly, it
would deprive parents of their opportunity to procure for their
children instruction which they think important and we can-
not say is harmful.17

Citing Meyer and Pierce, the Court said, "The general doctrine
touching rights guaranteed by the Fourteenth Amendment to owners,
parents and children in respect of attendance upon schools has been an-
nounced in recent opinions.' It stated that the due process clause of
the fifth amendment places similar restrictions on the federal govern-
ment, which was involved because Hawaii at the time was a territory.

The cornerstone case for parent rights was Pierce, decided in 1925. r9
As with Meyer, this case procedurally arose with parent rights as a
subordinate element. At issue was the constitutionality of a statute that
would have had the effect of damaging an enterprise that was not
harmful to society, namely the operation of all private schools. 'Such
schools were imperiled by an Oregon statute, adopted through the
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process of voter initiative, that required all "normal" children between
the ages of eight and sixteen, who had not compkted the eighth grade,
to attend a public school.

The statute was challenged, not by parents, but by operators of two
private schools. One of the schools was under religious auspices, the
other was a proprietary military academy. The operators of the schools
asserted that enforcement of the statute would seriously impair, if not
destroy, their "business" and greatly diminish the value of their proper-
ty. The religious complainant, the Society of the Sisters of the Holy
Names of Jesus and Mary, was organized as an Oregon corporation for
the secular and religious education and care of children, and operated
schools through the junior college level; the Hill Military Academy was
a corporation organized for profit in operating educational facilities
for males between the ages of five and twenty-one.

The Suprethe Court, in unanimously declaring the statute un-
constitutional, closely followed the reasoning of the Meyer case. It
declared:

The in)evitable practical result of enforcing the Act under
consideration would be destruction of appellees' primary
schools, and\perhaps all other private primary schools for nor-
mal children\ within the State of Oregon. These parties are
engaged in a kind of undertaking not inherently harmful, but
long regarded as useful and meritorious. Certainly there is
nothing in the present records to indicate that they have failed
to discharge their obligations to patrons, students or the State.
And there are no peculiar circumstances or present emergen-
des which demand extraordinary measures relative to primary
education.

Under the doctrine of [Meyer] we think it entireiy plain that
the Act of 1922 unreasonably interferes with the liberty of
parents and guardians to direct the upbringing and education
of children under their control. As often heretofore pointed
out, rights guaranteed by the Constitution may not be abridged
by legislation which has no reasonable relation to some pur-
pose within the competency of the State. The fundamental
theory of liberty upon which all governments in this Union
repose excludes any general power of the State to standardize
its children by forcing them to accept instruction from public
teachers only. The child is not the mere creature of the State;
those who nurture him and direct his destiny have the right,
coupled with the high duty, to recognize and prepare him for
additional obligations.2°

The preceding statements about parental rights in the education of
their children have come to be widely quoted. Frequently there has
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been a temptation for some to try to extend the words beyond their
meaning in the Pierce case, particularly in regard to questions of finan-
cial aid to private schools or their students and of curricular re-
quirements within public schools. Almost a half century after this case,
the Court was constrained to point out that "Pierce 'held simply that
while a State may posit [educational] standards, it may not pre-empt
the educational process by requiring children to attend public schools.'
... It is one thing to say that a State may not prohibit the maintenance
of private schools and quite another to say that such schools must, as a
matter of equal protection, receive state aid."2'

In Pierce, the Court presented one of its most seminal paragraphs
regarding the power of the state in educational matters:

No question is raised concerning the power of the State
reasonably to regulate all schools, to inspect, supervise and ex-
amine them, their teachers and pupils; to require that all
children of proper age attend some school, that teachers shall
be of good moral character and patriotic disposition, that cer-
tain studies plainly essential to good citizenship must be
taught, and that nothing be taught which is manifestly in-
imical to the public welfare.22

Child's Associates

The most extensive discussion by the Supreme Court of the tension
between parent rights and state rights in regard to education was
presented in 1972 in a case involving members of the Amish faith who
refused to allow their children to attend public school beyond the
eighth grade and the age of fourteen.23 Although technically freedom
of religion rights were at stake and the case was decided on that issue,
the Court was obliged to address parent rights in general. The case had

been widely (and often misleadingly) publicized as one that would, if

decided in favor of the Amish, strengthen existing private schools and
facilitate the creation of new private arrangements for implementing
various approaches to the education process outside the public school

structure.
The state of Wisconsin had prosecuted and convicted Amish parents

for violating the state's compulsory education law, which required at-
tendance until the age of sixteen. The State Superintendent of Public
Instruction had rejected a proposal to determine administratively that
the Amish could satisfy the law by establishing their own vocational
training plan, as had been done in some other states. His t\easoning was
that it would not afford Amish children an education oubstantially
equivalent to that offered in the schools in that area. After the Supreme
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Court of Wisconsin had ruled in favor of the Amish, the state carried

the case to the United States Supreme Court. The Court held that
Wisconsin's statute, as applied to the Amish, violated the free exercise
of religion provision of the first amendment.

The reasoning of the Court supporting that holding is treated in
Chapter 6. Here, the statements of the Court regarding parent and
state rights in general are pertinent.

The state had argued that it as exercising its inherent powers as
parens patriae to extend the be efit of a secondary education to the
Amish child regardless of parent 1 wishes. Reliance for the view was
placed on a 1944 case in which t e Supreme Court had sustained the

state's right to regulate or prohibit child labor." In that case, the child

was selling religious pamphlets, an ct characterized by the parent as a

religious duty. The Court distingui ed the present case by noting that
titre there was no evidence of any p tential harm to the child by being

taken from public school after the ighth grade and placed in an en-
vironment of more direct parental stpervision in a form of vocational

learning-by-doing on a farm. Further, unlike cases in which com-
pulsory vaccination had been upheld\ against religious claims25 and a

ban on religion-sanctioned polygamy had been sustained," the excusal

constituted no substantial threat to public health or welfare.
The Court, referring to its statements in Pierce that parents have

"the right, coupled with the high duty, to recognize and prepare [their

child] for additional obligations,"27 said that "additional obligations"

must be read to include "the inculcation of moral standards, religious

beliefs and elements of good citizenship."" However, the Court added

that Pierce "recognited that where nothing more than the general in-

terest of the parent in the nurture and education of his children is in-

volved, it is beyond dispute that the State acts 'reasonably' and con-
stitutionally in requiring education to age 16 in some public or private

school meeting the standards prescribed by the State.""
Parent interests and rights were referred to twice in the opinion as

being "traditional,"" and the Court stated that "the values of parental

direction of the religious upbringing and education of their children in

their early and formative years have a high place in our society.""

However, the Court also noted that "a State [has] a high responsibility

for education of its citizens,. . [and] [p]roviding public schools ranks

at the very apex of the function of a State."32 Thus, lajway of life,
however virtuous and admirable, may not be interposed as a barrier to
reasonable state regulation of education if it is based on purely secular

considerations."33
ThiS important caveat as to the narrowness of the present holding

was reStated in the following words: "It cannot be over-emphasized
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that we are not dealing with a way of life and mode of education by a
group claiming to have recently discovered some 'progressive' or more
enlightened process for rearing children for modern life."" The Court
further stated, "Nothing we hold is intended to undermine the general
applicability of the State's compulsory school-attendance statutes."35
The Amish not only. possessed a three-century old religious base that
evidence showed would be impaired, but they demonstrated that their
children ages fourteen to sixteen were placed in a vocationally oriented

ifprogram o instruction. They further showed that the Amish were no
burden to he state in that criminal and welfare cases were nonexistent
in the Amish community.

In a 1976 case involving racially discriminatory admissions policies
in private schools," the Court, by a vote of seven-to-two, held that
constitutional rights of parents affecting the education of their children
did not supersede an 1866 federal statute granting to all persons "the
same right in every State and Territory to make and enforce contracts

. as is enjoyed by white citizens."31 The statute had been enacted
under the thirteenth amendment as legislation designed to eliminate
"the badges and the incidents" of slavery. In 1968, the Court had held
that the statute prohibited private acts of racial discrimination,
specifically in the sale or rental of real or personal property." As the
students in the present case were refused admission to private schools
on the basis of race (the schools would not contract with the black
parents because of their race), the statute was clearly applicable under
the precedent of the 1968 case." The Court thus was required to deter-
mine whether the statute, as applied, violated general constitutionally
protected rights of free association and privacy or a parent's right to
direct the education of his or her children. No violation was found.

The Court observed that from the first amendment right to engage in
association for the advancement of beliefs and ideas,

it may be assumed that parents have a First Amendment right
to send their children to educational instititions that promote
the belief that racial segregation is desirable, and that the
children have an equal right to attend such institutions. But it
does not folloW that the practice of excluding racial minorities
from such institutions is also protected by the same principle."

The Court referred to its statement in Norwood" that the Constitution
did not afford invidious private discrimination any affirmative protec-
tion, and noted that although such acts were not per se constitutionally
barred, they could be subject to remedial legislation under the thir-
teenth amendment. It further noted that discontinuance of the
discriminatory admissions policies would in no way inhibit the
teaching of any ideas or dogma in the schools. .
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The Court then offered the following review of its caws in support of
its conclusion that "[i]t is clear that the present apphcation of § 1981
infringes no parental rights recognized"" in prior cases:

In Meyer r. Nebraska the Court held that the liberty pro-
tected by the Due Process Clause of the Fourteenth Amend-
ment includes .. the right to send one's children to a private
school that offers specialized trainingin that case, instruc-
tion in the German language. In Pierce v. Society of Sisters the
Court applied "the doctrine of Meyer v. Nebraska- to hold un-
constitutional an Oregon law requiring the parenZ, guardian,
or other person having custody of a child between eight and 16
years of age to send that child to public school on pain of
criminal liability. The Court thought it "entirely plain that the
[statute] unreasonably interferes with the liberty of parents
and guardians to direct the upbringing and education of
children under their control." In Wisconsin r. Yoder the Court
stressed the limited scope of Pierce, pointing out that it lent
"no support to the contention that parents may replace state
educational requirements with their own idiosyncratic views
of what knowledge a child needs to be a productive and happy
mernlwr of sticiety" but rather "held simply that while a State
may posit [educational] standards, it may not pre-empt the
educational process by requiring children to attend public
schools." Arid in Norwood I. Harrison the Court once again
stressed the "limited scope of Pierce,- which simply "affirowd
tlw right of private schools to e ist and toi operate

In a separate treatment of the right of privacy (which in a footnote
the Court suggested might be a variation of "the Meyer-PWr(e-Y oder
'parental right""), the Cmirt emphasized that "it does riot follow that
Iwcause government is largely or even entirely precluded from
regulating the child-bearing decision, it i imilarly restricted by tlw
Constitution from regulating the implementation of parental ckcisions
concerning a child's education."43 The Court said it had repeatedly
stressed that states could reasonably regulate the private school educa .
tion that parents had a ronstitutional right to choose as an alternative
to public schools. It recalkd that "the Court in Pierce expressly
acknowkdged *the power of the State reasonably to tegulate all
schools, to insiwct, sulierviw and exanurw them, tlwir teachers and

1 Zocht 1. King. 260 S 171, 43S ( 24 t1t122,

2 Jacobcont.. Cottitnonwea!th of Maw , 147 I" S 11. 21,, :t 35s t l'Art

.Ittl.ttr Netbra.ka. 2621...c. 390, 13S Ct 625 Itt2.31
PtItt Nub. Law% u.249
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CHAPTER 3

Financial Aid for
Secular Private Schools

The first Supreme Court decision involving financial assistance to
private schools or their students was written in 1930.1 The legislature of
Louisiana had enacted a statute providing that the proceeds of the
severance tax, after constitutional appropriations were covered, was to
he devoted "first, to supplying school books to the school children of
the State."2 The state board of education was directed to provide
"school books for school children free of cost to such children."3 The
suit sought to restrain the state board from expendlotany funds for
books for children attending nonpublic schools on the principal ground
that such an expenditure constituted a taking of private property
(money paid in taxes) for a private purpose, an act allegedly barred by

the due process clause of the fourteenth amendment.
The Supreme Court unanimously affirmed the decision of the

Supreme Court of Louisiana, which had found the arrangement to be
constitutional. The Court's opinion was brief, much of it being quoted
from the opinion of the state court. That court had sustained the
legislation as implemented by the state board to include all children in
all types of schools. In the opinion, a distinction was made between aid
to a private school and aid to students attending the school, the former

being a violation of the due process clause of the fourteenth amend-
ment and the latter being constitutionally permissible. It was held that

the school children and the state, not the schools, were the beneficiaries
of this act. The Louisiana court expressly had construed the statute to
mean that private school students would receive the same books as
public school students so that no books wculd be adapted to religious
instruction. The Louisiana court had noted that the books were lent,
rather than given, to the students, but the Supreme Court observed that
this point was not of importance in relation to the federal question.

The reasoning of the Supreme Court of Louisiana, quoted with ap-
proval by the United States Supreme Court, follows:

"One may scan the acts in vain to ascertain where any money
is appropriated for the purchase of school books for the use of
any church, private, sectarian or even public school. The ap-
propriations were made for the specific purpose of purchasing
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school books for the use of the school children of-the state, free
of cost to them. It was for their benefit and the resulting
benefit to the state t'lat the appropriations were made. True,
these children attend some school, public or private, the latter,
sectarian or nonsectarian, and that the books are to be furnished
them for their use, free of cost, whichever they attend. The
schools, however, are not the beneficiaries of these appropria-
tions. They obtain nothing from them, nor are they relieved of
a single Aligation because of them. The school children and
the state alone are Cie beneficiaries. It is also true that the sec-
tarian schools, which some of the children attend, instruct
their pupils in religion, and books are used for that purpose,
but one may search diligently the acts, though without result,
in an effort to find anything to the effect that it is the purpose
of the state to furnish religious books for the use of such
children. . .. What the statutes contemplate is that the same
books that are furnished children attending public schools shall
be furnished children attending private schools. This is the only
practical way of interpreting and executing the statutes, and
this is what the state board of education is doing. Among these
books, naturally, none is to be expected, adapted to religious
instruction."'

The conclusion of the United States Supreme Court was:

Viewing the statute as having the effect thus attributed to it,
we cannot doubt that the taxing power of the State is exerted
for a public purpose. The legislation does not segregate private
schools, or their pupils, as its beneficiaries or attempt to in-
terfere with any matters of exclusively private concern. Its in-
terest is education, broadly; its method, comprehensive. In-
dividual interests are aided only as the common interest is
safeguarded.5

This case is the genesis of the "child benefit" theory, which ever since
has played an important role as a criterion by which permissible aid to
private (and especially sectarian) education may be distinguished from
constitutionally forbidden assistance. Obviously it is not an objective
criterion, but it constituted a start toward developing a standard that
was to become more and more refined, though never free of dispute, in
subsequent cases.

It must be emphasized that in Cochran, the first amendment pro-
hibition againSt "an establishment of religion" was not argued. The
Supreme Court bad not yet interpreted fourteenth amendment pro-
hibitions against actions of states as specifically including in-
fringements of the rights guaranteed by the first amendment against
enroachment by the federal government. That holding lay a decade



Financial Aid for Secular Private Schools 1 17

away;° its application to an education case involving public funds was
seventeen years in the future;7 and its application to textbooks lay
thirty-eight years ahead.8

The Supreme Court of Louisiana seems quite. certainly to have
recognized the religion issue by its specific construction that "school
books" meant the "same books that are fur&shed children attending
public schools" and '.ts further comment that "naturally" the books
would not be adapted to religious instruction. The United States
Supreme Court's quotation of this part of the Louisiana court's opinion
implies a like sensitivity on its part.

Only one subsequent aid-to-private-secular-schools case has been
decided by the Supreme Court with a full opinion.9 That case too in-
volved textbooks. The question was whether books could be furnished
to children in private schools that refused to admit black students.

The enrollment in private schools in Mississippi had increased
twenty-fold between 1963 and 1970. Many of the private schools were
established or enlarged simultaneously with major events in the
desegregation of public schools. Mississippi, since 1940, had had a text-
book arrangement similar to that of Louisiana. The inclusion in the
program of children enrolled in the all-white academies was chal-

lenged as state aid to racially segregated education and an impediment
to the process of fully desegregating public schools.

The Supreme Court, in a unanimous decision, held that books must
not be furnished by the state to stuc'ents attending schools with racially
discriminatory admissions policies. The Court said:

[T]he constitutional infirmity of the Mississippi textbook pro-
gram is that it significantly aids the organization and continua-
tion of a separate system of private schools which . . may
discriminate if they so desire. A State's constitutional obliga-
tion requires it to steer clear not only of operating the old dual
system of racially segregated schools but also of giving signifi-
cant aid to institutions that practice racial or other invidious
discrimination.'"

The Court commented that it had consistently affirmed (without
opinions) lower court decisions enjoining tuition grants by states to
students attending racially discriminatory private schools and that a
textbook lending program was not legally different.. It said:

Free textbooks, like tuition grants directed to private school
students, are a form of financial assistance inuring to the
benefit of the private schools themselves. An inescapable
educational cost for students in both public and private schools
is the expense of providing all necessary karning materials.

6
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When, as here, that necessary expense is borne by the State,
the economic consequence is to Ove aid to the enterprise; if the
school engages in discriminatory practices the State by tangible
aid in the form of textbooks thereby gives support to such
discrimination."

The Court said that it was distinguishing textbooks, which are only
provided in connection with schools and which can be purchased on
the open market, from generalized services such as electricity or fire

. rotection, which are "necessities of life" not readily available from
urces entirely independent of the state. The latter constitutionally

c n be provided to private entities that racially discriminate, in corn-
«

mon with all entities, under a decision of the year before holding that a
social organization could not be refused a liquor permit on the ground
that it did not admit blacks to membership."

Between the times of Cochran and Norwood, the Court had extend-
ed the "child benefit" theory of Cochran" and thus was required to in-

. dicate why the theory did not require a different result in Norwood.
The Court said that when it had stated that furnishing textbooks was of
direct financial benefit to parents and children, not to schools, it was
"in the sense that parents and childrennot schoolswould in most
instances be required to procure their textbooks if the State did not. . ..
[T]he Court has never denied that 'free books make it more likely that
some children choose to attend a [private] school."4 The Court
recognized that it had permitted "indirect" aids like textbooks and
transportation to sectarian school students under the first amendment,
but differentiated the present situation as follows:

The leeway for indirect aid to sectarian schools has no place
in defining the permissible scope of state aid to private racially
discriminatory schools. "State support of segregated schools
through any arrangement, management, funds or property
cannot be squared with 'the [Fourteenth] 'Amendment's com-
mand that no State shall deny to any person within its jurisdic-
tion the equal protection of the laws.'5

The Court said that, within first amendment bounds: the state may
assist sectarian schools in their secular functions because the state has a
substantial interest in the quality of education provided in private
schools. However, in the present case, "the legitimate educational
function cannot be isolated from [alleged] discriminatory practices."
Furthermore, the Court added:

[Allthough the Constitution does notjproscribe private bias, it
places no value on discrimination as it does on the values
inherent in the Free Exercise Clause. Invidious private
discrimination may be characterized as a form of exercising
freedom of association protected by the First Amendment, but
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it has never been accorded affirmative constitutional protec-
tions. And even some private discrimination is subject to
special remedial legislation in certain circumstances under
Sec. 2 of the Thirteenth Amendment. .. However narrow
may be the channel of permissible state aid to sectarian schools

. . . , it permits a greater degree of state assistance than may be
given to private schools which engage in discriminatory prac-
tices that would be unlawful in a public school system.'7

Since not all private schools in Mississippi could be assumed to have
discriminatory admissions policies, the trial court was directed to re-
quire state officials to establish a certification procedure under which
any school seeking textbooks for its students could apply on behalf of
the students by supplying information that would establish the fact of
nondiscriminatory admissions policies. The procedure would be sub-
ject to judicial review.

It is to be observed that in this situation there was no improper
motive in establishing the textbook arrangement. The system was not,
like the tuition grants referred to by the Court, established after
desegregation was mandated. However, the constitutional duty to
desegregate required that all state actions be subject to judicial scrutiny
as to their effect on the process of vindicating constitutional rights of
black students that had been violated by the dual school system. The
narrow issue was whether a state could provide tangible assistance to
students attending private schools that admitted only whites at the
time the state was undertaking a constitutional duty to correct its
former violations of rights of blacks in the area of education.

1. Cochran v. Louisiana State Bd. of Educ.. 281 U.S. 370. 50 S. Ct. 335 (1930).
2. 1928 La, Acts No. 100.
3. Id.
4. Cochran, 281 U.S. at 374-375, 50 S. Ct. at 335.
5. Id. at 375, 50 S. Ct. at 336.
6. Cantwell v. Connecticut, 310 U.S. 296, 60 S. Ct. 900 (1940). In this case, the Court

established the right of members of a religious sect to propagate their religious views and
to solicit funds without obtaining a license from civil authorities.

7. Everson v. Board of Educ., 330 U.S. 1:67 S. Ct. 504 (1947). Discussed infra. chapter 4 .
8. Board of Educ. of Cent. School Dist. No. 1 v. Allen. 392 U.S. 236, 88 S. Ct. 1923

(1968). Discussed infra, chapter 4.
9. Norwood v. Harrison, 413 U.S. 455, 93 S. Ct. 2804 (1973). In Everson. n., supra.
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10. Norwood v. Harrison, 413 U.S. at 467, 93 S. Ct. at 2812.
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14. Norwood v. Harrison, 413 U.S. at 464 n.7, 93 S. Ct. at 2810 n.7.
15. Id.
16. Id. at 469, 93 S Ct. at 2812.
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CHAPTER 4

Financial Aid for Parochial Schools:
Evolution of the Constitutional Criteria

Transportation to and from School

It was not until 1947 that the Supreme Court was required to
elucidate the meaning of the establishment of religion clause of the first
amendment in an education context.' The precise question was
whether the clause was violated by a New Jersey statute that required
local school boards that provide transportation for children attending
public schools to supply the same transportation, along the established
routes, to children attending nonprofit, private schools. A taxpayer
challenged the resolution of a local board that implemented the statute
by reimbursing parents of children in public and Catholic parochial
schools for expenditures for bus transportation to and from school on
public transit buses. (There was no challenge to the statutory exclusion
of the benefit to children attending for-profit private schools nor to the
fact that the board resolution specified only public and Catholic school
parents as beneficiaries.)

The arrangement was attacked also on the fourteenth amendment
ground of deprivation of property without due process in that the state
allegedly was taking the private property of some by taxation and
bestowing it upon others for use in a private purpose. The Court re-
jected this argument. It found a public purpose to be involved because
the legislation was intended to facilitate the opportunity of children to
get a secular education free from risks of traffic and other hazards.
That the law coincided with the personal desires of some individuals
was deemed an inadequate reason for the Court to say the legislature
had acted improperly in appraising a public need. The Court observed
that legislation for the public welfare was a primary reason for the ex-
istence of states. It commented that subsidies and loans to individuals
such as farmers and home owners and to privately owned transporta-
tion systems and other businesses had been "commonplace practices" in
United States history.

The profound signifieance of the case lies in the first amendment
aspect, the discussion of the meaning of a "law respecting an establish-
ment of religion." It was in 1940 that the Court had stated that the con-
cept of "liberty" embodied in the fourteenth amendment included the



Financial Aid for Parochial SChools 21

liberties-guaranteed by the first amendment.2 Thus, state legislatures,
as well. as Congress, were restricted in the area of religion. Although
the vote in the present case was five-to-four to uphold the statute, the
disagreement centered not on the meaning of the constitutional provi-
sion but on its application to the facts at hand, Indeed, even though the
majority ruled in favor of the parochial school interests, its interpreta-
tion of the establishment clause was not what was argued by the
parochial schools. The opinion of the Court traced the history 'of the
concept behind the first words of the first amendment and concluded
as follows:

The "establishment of religion- clause of the First Amend-
ment- means at least this: Neither a state nor the Federal
Gmernment can set up a church. Neither can pass laws which
aid one religion, aid all religions, or prefer one religion over
another. Neither can force nor influence a person to go to or to
remain away from church against his will or force him to pro-
fess a belief or disbelief in any religion. No person, can be
punished for entertaining or professing religious beliefs or
disbeliefs, for chureh attendance ta. non-attendance. No tax in
any amount, large or .small, can be levied to support any
religious activities or institutions, whatever they may be called.
Or whatever form they may adopt to teach or practice religion:
Neither a state nor the Federal Government can, openly or
secretly, participate in the affairs of any religious organiza-
tions or groups and vice sersa. In the words of Jefferson, the
clause against establishment of religion by law was intended to
erect "a ss all of separation between Church and State."

It w as the bar on aid to all religions that disturbed advocates of aid
to parochial schools. This interpretation was to become a key pillar in
the reasoning supporting subsequent establishment clause decisions.
That it appeared in a majority opinion upholding an arguable aid
prompted Justice Jackson, one of the four Justices who would have in-
validated the statute, to comment that the disposition of the case by the
majority reminded him of Byron's Julia. who, "whispering 'I will ne'er
consent,'--- consented.-4 A dissenting opinion, subscribed to by fOur
Justices, agreed with the majority that the amendment barred aid to all
religions as well as preference for any one or more.'

The opinion of the Court said that a state coeld restrict transporta-
tkm to those attending public schools, but if it were furnished to non-
public: school students, it was to be considered analogous to general
welfare services such as police protection and sewage disposal.
Although these services might be considered aids to parents sending
their children to parochial schools,
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-cutting off church schools from these services, so separate and
so indisputably marked off from the religious functioning, .

is obviously not the purpose of the First Amendment. That
Amendment requires the state to be a neutral in its relations
with groups of religious believers and non-believers; it does not
require the state to be their adversary. State power is no more
to be used so as to handicap religions, than it is to favor them.°

The opinion concluded with these words:

It appears that these parochial schools meet New jersey's re-
quirements. The State contributes no money to the schools. It
does not support them. Its legislation, as applied, does no mure
than provide a general program to help parents get their
children, regardless of their religion, safely End expeditiously
to end from accredited schools.

The First Amendment has erected a wall between church
and state. That wall must be kept high and impregnable. We
could not approve the slightest breach. New jersey has not
bresched it here."'

It is interesting to note that fifteen years later, in a concurring opi-
Mon, justice Donglas (whose "fifth vote" was necessary in Everson to
uphold the busing statute) stated that in retrospect he agreed with the

four dissenters."

Textbooks

The next ease to deal with the issue of establishment of religion
through direct use of public funds in relation to parochial schools waS
decided in 1968.° Intervening cases had treated the establishment
clause in the context of religious influences in the public schools and
had amPlified in general terms the Everson discussion of the clause."'
At issUe was the constitutionality of a New York statute requiring each
local schoOl board to purchase textbooks and lend them, without
charge, to all children residing in the district who were enrolled in
grades seven to twelve of public or private schools that complied with
the compulsory education law. The books loaned were to be "'text-
books which are designated for use in any public, elementary or sec-
ondary schools of the state or are approved by any boards of education,

With one important factual difference this case was a reprise of the
Cochran case of 1930. The difference was that here the textbooks were
not limited to those actually used in public schools. Legally the basis of

attack was different; it was the establishment clause, which had not

3
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been argued in Cochran. The Court's majority of six attached no
significance to the difference in facts. The opinion did, however, em-
phasize that "religious books" could not be loaned under the law as
construed by the Court of Appeals of New York. The Supreme Court
said:

Absent evidence we cannot assume that school authorities,
who constantly face the same problem in selecting textbooks
for use in the public schools, are unable to distinguish between
secular and religious books or that they will not honestly
discharge their duties under the law. In judging the validity of
the statute on this record we must proceed on the assumption
that books loaned to students are books that are not unsuitable
for use in the public schools because of religious content."

Quoting the Everson statement that the establishment clause forbids
"laws which aid one religion, aid all religions, or prefer one religion
over another,"" the Court ruled that the furnishing of textbooks was
similar to the furnishing of transportation and thus was not an aid to
religion but rather an assistance in the accomplishment of the
legitimate state objective of secular education of all children. The
"child benefit" rationale of Cochran was expressed here in the follow-
ing words:

The express purpose of [the statute] was stated by the New
York Legislature to be furtherance of the educational oppor-
tunities aNailable to the yoling. Appellants have shown us
nothing about the necessary effects of the statute that is con-
trary to its stated purpose. The law merely makes available to
all children the benefits of a general program to lend school
books free of charge. Books are furnished at the request of the
pupil and ownership remains, at least technically, in the State.
Thus no funds or books are furnished to parochial schools, and
the financial benefit is to 'parents and children, not to schools.
Perhaps free books make it more likely that some children
choose to attend a sectarian school, but that was true of the
state-paid bus fares in Everson and does not alone demonstrate
an unconstitutional degree of support for a religious institt,
tion."

To the argument that textbooks, particularly those selected by
private schools for their students, bore a different relationship to the
education process than did transportation, fire protection,.or sewage
disposal, the Court responded:

Of course books are different from buses. Most bus rides
have nd inherent religious significance, while religious books
are common. However, the language of [the statute] does not

32
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autholke the loan of religious books, and the State claims no
right To distribute religious literature. Although the books
loaned are those required by the parochial school for use in
specific courses, each book loaned must be approved by the
public school authorities; only secular books may receive ap-
proval. :

The major reason offered by appellants for distinguishing
free textbooks from free bus fares is that books, but not buses,
are critical to the teaching process, and in a sectarian school
that process is employed to teach religion. However, this Court
has long recognized that religious schools pursue two goals,
religious instruction and secular education. 13

Concerning the general role ,of nonpublic schools in relation to a
state's interest in the secular education of its youth, the Court said:

Underlying [the eases of Pierce and Cochran] and underly-
ing also the legislative judgments that have preceded the court
decisions, has been a recognition that private education has
played and is playing a significant and valuable role in raising
national levels of knowledge, competence, and experience.
Americans care about the quality of the secular education
available to their children. They have considered high quality
education to be an indispensable ingredient for achieving the
kind of nation, and the kind of citizenry, that they have
desired to create. Considering this attitude, the continued will-
ingness to rely on private school systems, including parochial
systems, strongly suggests that a wide segment of informed
opinion, legislative and otherwise, has found that those schools
do an acceptable job of providing secular education to their
students. This judgment is further evidence that parochial
schools are performing, in addition to their sectarian function,
the task of secular education.16

Thus was introduced the secular/sectarian distinction which was
capitalized upon in much of the rash of "parochiaid" legislation
(proposed or enacted) after 1968. "Parochiaid" has no precise defini-
tion but is taken to refer generically to plans aimed at channeling
public funds to the support of education carried on under religious
auspices but complying with minimum compulsory education re-
quirements set by the state. Pressures for such aid had been mounting
steadily since World War II and were becoming especially heavy in the

late 1960's.
In the Allen case, the statute was attacked "on its face," without any

evidence as to what its effects actually would be. Indeed, the Court
mentioned four times in the opinion that it was deciding the case on the
record before it, which it characterized as meager. No books previously

3 3
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used in parochial schools were put into evidence; nor was there
evidence of books which would be requested. Thus the issue of indoc-
trination through inclusions and exclusions from textbooks (a problem
obviated in Cochran by the edict of the Louisiana court that the books
must be the same ones used in public schools) was addressed only by the
Court's saying it was unable to hold, based solely on judicial notice, that
secular and religious training would be unconstitutionally intertwined.

Although Everson was the precedent that Allen was said to follow,
both justice Black, who wrote the Everson opinion, and Justice
Douglas, the only other justice who had been on the Court at the time
of Everson, dissented in Allen.

Secular Services and Salary Supplements

Subsequent to Allen, many states plunged into varying forms of
"parochiaid." "Purchase of secular services" was the rubric adopted by
several states. The first statute of this type to be judicially challenged
under the establishment clause was one in Pennsylvania authorizing
the state superintendent of education to "purchase" specified "secvlar
educational services" from nonpublic schools. The state directly reim-
bursed the schools for their actual expenditures for teachers' salaries,
textbooks, and instructional materials. The textbooks and materials
had to be approved by the state superintendent and were restricted to
the areas of mathematics, modern foreign languages, physical science,
and physical education.

A. Rhode Island statute authorized state officials to provide sup-
plements for the salaries of teachers of secular subjects in nonpublic
elementary schools by paying directly to such a teacher an amount not
to exceed fifteen percent of his or her current salary. Restrictions were
placed on the maximum amount of salary and the qualifications of the
teacher and on per pupil expenditures in the schools. Eligible teachers
were required to teach only those subjects offered in the public schools
and to use only materials that were used in the public schools.

In 1971, the Supreme Court consolidated challenges to these statutes
and, with only one dissent, found both statutes unconstitutional.'7 For
the first time, the Court emphasized the word "respecting" in the
establishment clause. It said:

A law may be one "respecting" the forbidden objective while
falling short of its total realization. A law "respecting" the pro-
scribed result, that is, the establishment of religion, is not
always easily identifiable as one violative of the Clause. A
given law might not establish a state religion but nevertheless
be one "respecting" that end in the sense of being a step that
could lead to such establishment and hence offend the First
Amendment.'8

3.1
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Quoting from its opinion in Wa/z G. Tax Commission,19 a nonschool
case decided a year before, the Court identified "the three main evils
against which the Establishment Clause was intended to afford protec-
tion" to be "sponsorship, financial support, and active involvement of

the sovereign in religious activity."" The 1970 Waii decision had
upheld the constitutionality of including church property used solely
for religious purposes in a broad class of property of nonprofit corpora-
tions (such as hospitals, libraries, and educational institutions) that was
exempted from payment of local property taxes. The Court considered
that situation to be acceptable because the state reasonably could
determine it to be in the public interest to encourage the operation of
such sodal welfare organizations, and the inclusion of churches was
not intended to benefit them nor did it have an effect of giving them

more than indirect aid. This policy of all fifty states is firmly rooted in
history predating the Constitution, and the Court found no resultant
harmful effects. Moreover, the Court suggested that the alternative of
taxing churches would lead to more government involvement with
them because of the need to set valuations on propere, and the
possibility of tax liens and foreclosures. The Court emphasized the
perils both to government and to religion if "involvements" and "en-
tanglements" replaced "insulation" and "separation." It said that the
religion clauses prohibited "excessive government entanglement with
religion.""

That semantic formulation was elevated in the Lemon case to the
status of an independent criterion, joining two others set forth first in

School District of Abington Township, Pennsylvania v. Schempp.

Every analysis in this area must begin with consideration of
the cumulative criteria developed by the Court over many
years. Three such tests may be gleaned from our cases. Fitst,
the statute must have a secular legislative purpose; second, its
principal or primary effect must be one that neither advances
nor inhibits religion; finally, the statute must not foster "an ex-
cessive government entanglement with religion."23

The Court explained its approach to the question of entanglement as
follows:

In order to determine whether the government entangle-
ment with religion is excessive, we must examine the character
and purposes of the institutions which are benefited, the
nature of the aid that the State provides, and the resulting rela-
tionship between the government and the religious authority."

The Court observed that parochial schools constitute an integral part

of the religious mission of the church. They are vehicles for the
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transmission of the faith to the young. The -substantial religious
character of these church-related schools gives rise to entangling
church-state relationships of the kind the Religion Clauses sought to
avoid".5 because of the need for the state to be certain that state funds
support only secular education.

In elaboration, the COurt said:

Our decisions from Everson to Allen have peimitted the States
to provide church-related schools with secular, neutral, or
nonideological services, facilities, or materials. Bus transporta
tion, school lunches, public health services, and secular text .
books supplied in common to all students were not thought to
offend the Establishment Clause._

We cannot, however, refuse here to recognize that
teachers have a substantially different ideological character
from books. In terms of potential for involving some aspect of
faith or morals in secular subjects, a textbook's content is ascer-
tainable, but a teacher's handling of a subject is not. Wc can.
not ignore the danger that a teacher under religious control
and discipline poses to the separation of the religious from the
purely secular aspects of precollege edueatioo The conflict of
functions .inheres in the situation.

A comprehensive. discriminating, and cono ',hug state
surveillance will inevitably be required to ensure that the
First Amendment [isi respected. Unlike a book, a teacher
cannot be inspected once so as to determine the extent and in-
tent of his or her personal beliefs and subjevtive acceptance of
the limitations imposed by the First Amendment. These pro
phylactic contacts will involve excessive and enduring ye-
tanglement Iwtween state and church.:"

The Court also gave attention to future consequences it it approved
such statutes. It commented that -the history of government grants of
continuMg cash subsidies indicated that the programs had almost
always been accompanied by varying measures of control and
surveillance. The Court found no reason to believe the same would not
happen in connection with the arrangements it was considering. -In
particular the government%s post-audit power to inspect and evaluate a
church-related school's financial records and to determine which ex-
penditures aye religious and which are secular creates an intimate and
continuing relationship between church and state."2'

Also articulated as an aspect of entanglement was a "political
divisiveness" element. The Court discussed it as follows:

3 6
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Ordinarily political debate and division, however vigorous
or even partisan, are normal and healthy manifestations of our
dernocratic system of government, but political division along
religious lines was one of the principal evils against which the
First Amendment was intended to protect. The potential
divisiveness of such conflict is a threat to the normal political
process. The history of many countries attests to the
hazards of religion's intruding into the political arena or of
political power intruding into the legitimate and free exercise
of religious belief."

The Court concluded that the "potential for political divisiveness

related to religious belief and practice is aggravated in these two
statutory programs by the need for continuing annual appropriations
and the likelihood of larger and larger demands as costs and popula-

tions grow."
This case was a pivotal one in the area of public funds in relation tO

religion-based education. The vote was eight-to-one. The opinion,
written by Chief justice Burger, was endorsed on substantive points by

all the JuMices except Justice White. The delineation of the three tests

to be applied in deciding establishment clause cases was set out in a for-

mulation consistently referred to thereafter by the Court.

Higher Education

On the same day it released the preceding opinion, the Court upheld

all provisions but one of the Higher Education Facilities Act of 1963

against a first amendment challenge." The Act, providing federal

funds for "academic f ties" to institutions of higher education, was
challenged insofar as funds were made available to certain colleges

"sponsored" .by religious organizations. The Act prohibited use of the
buildings for religious instruction or worship for twenty years. All

Justices agreed that the twenty-year limitation was unconstitutional in

that the buildinw must never be used for sectarian purposes. On the

basic sections of-the Act, however, the Court's vote for constitutionality

was five-to-four.
No opinion was accepted by a majority of the Justices. The four

Justices who distinguished this case from Lemon did so on the grounds

that indoctrination was not a substantial purpose or activity of church-

related colleges, college students were not as impressionable as those in

graded schools, the aid was nonideological in nature, and excessive en-
tanglement was ayoided because the grants for buildings were one-

time and single-purpose grants. This reasoning was essentially ac-

cepted by a six-Justice majority in 1973 when the Court upheld the
constitutionality of the issuance of revenue bonds by South Carolina

for facilities at church-related colleges.''
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CHAPTER 5

Financial Aid for Parochial Schools:
Continuing Application of the

Constitutional Criteria

The 1973 Trilogy of Cases

Three days less than two years after Lemon, the Supreme Court
decided three cases involving four distinct approaches to aid for
parochial schools. All four were held to be unconstitutional. In no in-
stance were there more than three dissenting Justices.

The most extensive of the 1973 opinions involved a New York statute
that established three financial aid programs for nonpublic graded
schools.' The Court observed that "the controlling constitutional stan-
dards have become firmly rooted and the broad contours of our inquiry
are now well defiml. Our task, therefore, is to assess New York's
several forms of aid in the light of principles already delineated."2 The
Court further noted that the existence of guiding principles at this stage
of the Court's history did not render the assignment an easy one.

Maintenance and Repair of Buildings

One type of aid was for "maintenance and repair" of nonpublic
schools serving a high concentration of pupils from low-income
families. No restriction of the payments to the upkeep of facilities
used exclusively for secular purposes was incorporated in the plan.
Thus, said the Court, there is a primary effect that advances religion.
The setting in the statute of a dollar-limit on expenditures did not in-
sure that the money would not be expended to advance the religious
mission of the parochial schools. The Court stated that it was clear that
the government may not erect buildings in which religious activities
take place. Therefore, it may not maintain such buildings or renovate
them when they fall into disrepair.

Tuition Reimbursement for Low Income Parents

A second type of aid was a partial "tuition reimbursement" to
parents in low-income brackets whose children attended nonpublic
schools. This, too, failed the "effect" test, for the effect was to subsidize
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educational costs in parochial schools. That the grants were t parents,

rather than schools, did not change the end result: the parent received
from the government money he had paid to the school. Since the
money would be used by parents for tuition-with no attempt made to
separate secular from sectarian uses, the effect of the aid was "un-
mistakably to provide desired financial support for nonpublic sec-
tarian institutions."'

The argument was advanced by defenders of the legislation that the
parent was not simply a conduit because he was free to spend the
money he received in any manner. Since the Parent had already paid
the tuition, reimbursement payment provided by the statute might not
end up in the hands of a religious school. The Court rejected this
strained logic by stating that if the grants were offered as an incentive
to parents to send their children to seetarian schools by making
unrestricted cash payments to them, the establishment clause would be
violated whether or not the actual dollars given eventually fmind their
way into the sectarian institutions. "Whether the grant is labeled a
reimbursement. a reward, or a subsidy, its substantive impact is still
the same."4

Other arguments rejected by the Court included the argument that
since the amount of money paid for reimbursement would cover a
percentage of cost less than the percentage of school time devoted to
teaching secular courses, the arrangement would_ not be advancm !
religion, and the argument that since the New York statute provided
the subsidy only to low-income parents, it had a legitimate result of
aiding them in the free exercise of their religion.

Income Tax Benefits

Another section of the statute provided a third type of aid through
the device of income tax benefits Parents of children attending non-
public schools were permitted to subtract a specified amount from
their adjusted gross income (provided they did not receive a tuition
reimbursement under the other part of thestatute). Regarding the, pro,
vision, the Court observed:

In practical terms there would appear to be little difference,
for purposes of determining whether such aid has the effkt
advancing religion, between the tax benefit and the tuition
grant. . .. The qualifying parent under either program receives
the same form of encouragement and reward for sending his
children to nonpublic schools. The only difference is that one
parent receives an_ actual cash payment while the other is
allowed to reduce by an arbitrary amount the sum he wouM
otherwise be obliged to pay-over to the State.'
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An attemilt to analogize the tax benefits here to those permitted in
Wale for property used for religious purposes was unsuccessful. An im-
portant element of the Wok decision had been a recognition that the
concept of exempting church property was deeply embedded in the
fabric of our national life predating the American Revolution and
postdating the edoption of the first amendment. As to tax benefits to
parents of nonpublic school students, the Court found no historical
precedent for New York's tax relief program. The Court added,
however, thit historical acceptance, without more, would not suffice
to support a legislative scheme, and furthermore, thit such did not suf-
fice in. the church property tax-exemption case, where the reason
underlying that history had been the controlling factor.

Although the Court based its holdings of unconstituiionality of the
three plans on the findings that each had the imperinissible effect of
advancing religion, it said that "the importance of the competing
societatinterests implicated here prompts us to make the further obser-
vation that, aparthom any specific entanglement of the State in par-
ticular religious programs, amistance of the sort here involved carries
grave potential for entanglement in the broader sense of continuing
political strife over aid to religion."'

Colds of Unrestricted Testing

In a second case from New York, the Court used essentially the sartie
reasoning to invalidate a statute under which nonpublic schools were
to be reirnbursed for expenses incurred while complying with state re-
quirements pertaining to the administration and reporting of results of
tests and the compilation of other records.1 The use of the fimds was
not restricted in any way, and teacher-prepared tests were covered
because they were required in all schools by state regulations. The
Court observed:

Dlespite the obviously integral role of such testing in the total
teaching process, no attempt is made under the statute, and no
means are available, to assure that internally prepared tests are
free of religious instruction.

We cannot igno tantial risk that these examina-
tions, prepared1i y teachers under the authority of religious in-
stitutions, will be drafted with an eye, unconsciously or other-
wise. to inculcate students in the religious precepts of the spon-
soring church..°

In this case, the Court expressly rejected the "mandated services" con-
tention that the state can pay for whatever it requires private schools to
do. Such a position could not be sqUared with the establishment clause.

4 I
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The Court offered an example: a state might properly require
minimum lighting or sanitary facilities for all school buildings but it
would be barred from providing support for those facilities in church-
sponsored schools. The Court restated that the "essential inquiry" in
each case is the three-pronged one set out in Lemon: purpose, effect,
entanglement.

Tuition Reimbursements for AU Parents

In the third cue in the 1973 triology, the Court invalidated a "tui-
tion reimbursement" statute that had been enacted in Pennsylvania
following the voiding in Lemon of that states "purchase of secular ser-
vices" legislation.' Constitutionally, there were no significant dif-
ferences between the Pennsylvania statute and the New York provision
struck down in Nyquist. The Court summarized the constitutional
defects of making payments to parents of children in parochial schools
as follows:

The State has singled out a class of its citizens for a special
economic benefit. Whetlier that benefit be viewed as a simple
tuition subsidy, as an incentive to parents to send their
children to sectarian schools, or as a reward for having done
so, at bottom its intended consequence is to preserve and sup-
port religion-oriented institutions. We think it plain that this is
quite unlike the sort of "indirect" and "incidental" benefits
that flowed to sectarian schools from programs aiding all
parents by supplying bus transportation and secular textbooks
for their children. Such benefits were carefully restricted to the
purely secular side of church-affiliated institutions and provid-
ed no special aid for those who had chosen to support religious
schools.'°

The Court also addressed the argument that if any aid went to
parents of children attending nonsectarian private schools, the equal
protection clause of the fourteenth amendment would require such
assistance to parents of children attending sectarian schools. The Court
said:

The argument is thoroughly spurious [V]alid aid to non-
public, nonsectarian schools would provide no lever for aid to
their sectarian counterparts. The Equal Protection Clause has
never been regarded as a bludgeon with which to compel a
State to violate other provisions of the Constitution."

Recognizing the difficulty of developing arrangements for getting
public funds to assist in the financing of parochial schools without run-
ning afoul of either the "primary effect" test on the one hand or the
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"entanglement" test on the other. the Court stated, "But if novel forms
of aid have not readily been sustained by this Court, the 'fault' lies not
with the doctrines which are said to create a paradox but rather with
the Establishment Clause itself: [with which] we are not free to
tamper.. .."

The 1975 and 1977 Cues

The increasing rash of legislation desiigned to use public funds to
facilitate parochial elementary and secondary edtication led to addi-
tional Supreme Court opinions on the topic in a Pennsylvania case in
1975'3 and an Ohio ease in 1977." In each, the Court repeated the
principles developed in the earlier cases and applied them to newly
developed arrangements. On only one specific wag the decision by a
margin of fewer than three votes. However, a college-level case was
decided in 1978 on a five-to-four vote upholding a Maryland statute
providing annual grants for nonsectarian purposes to all colleges, in-
cluding those affiliated with churches." There was no opinion of the
Court in the Maryland case

Auxiliary Services

In 1975, a majority of six justices held a Pennsylvania statute pro-
viding "auxiliary services" to nonpublic schools invalid for violating
the "excessive entanglement" test. These services included:

guidance, counseling and testing services; psychological ser-
vices; services for exceptional children; remedial and thera-
peutic services; speech and hearing services; services for the im-
provement of the educationally disadvantaged (such as, but not
limited to, teaching English as a secondlanguage), and such
other secular, neutral, non-ideological services as are of benefit
to nonpublic school children and are presently or hereafter pro-
vided for public school children of the Commonwealth."

Personnel for teaching and other activities were to. be supplied by
public school authorities. The Court held that the arrangement was
proscribed by Lemon. The fact that state funding for teachers was only
for remedial and exceptional students was not material.

Whether the subject is "remedial reading," "advanced
reading," or simply "reading," a teacher remains a teacher,
and the danger that religlous doctrine will become intertwined

secular instruction persists. . . And a state-subsidized
'dance counselor is surely as likely as a state-subsidized

chemistry teacher to fail on occasion to separate religious in-
struction and the advancement of religious beliefs from his

secular educational responsibilities."
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The fact that theteachen and counselors providing the auxiliary ser-
vices were employed .by the public schools rather than the church-
related schools in which they worked would not substantially
eliminate the need for the continuing surveillance that is barred by the
establislunent claUse. The Court observed in a footnote; -however, that
"authorization of 'speech and hearing services,' at,least to the extent
such servioes are diagnostic, seems to fall within that class of general
welfare serVices for children that may be provided by the State
regardless of the incidental benefit that aperues to church-related
schOols."

Diagnostic arid Therapeutic Services

Two years later, the Court expressly 'held that such diagnostic services
could kw performed within paroctiial schools by public employees,
stating:

The reason for considering diagnostic services to be dif-
ferent from teaching or counseling is readily apparent. First,
diagnostic services, unlike teaching or counseling, have little
or no educational content and are not closely associated with
the educational mission of the nonpublic school, Accordingly,
any pressure on the public diagnostician to allow the intrusion
of sectarian views is greatly reduced. Second, the diagnosti-
cian has only limited contact with the child, and that contact
involves chiefly the use of objective and professional testing
methods to detect students in need of treatment. The nature of
the relationship between the diagnostician and the pupil does
not provide the same opportunity for the transmission of sec-
tarian views as attends the relationship between teacher and
student or that between counselor and student."'

In Wolman v. Walter, the Court sharply distinguished therapeutic,
guidance, and remedial services from diagnostic ones. Although
diagnostic services may be performed within a church-related school,
therapeutic services must not be offered there. The latter may be provid-
ed under the concept of a general benefit to all chikiren, but must be of-
fered in circumstances reflecting religious neutrality,, which would in-
clude a site not part of a parochial school. The Court reasoned:

We recognize that, unlike the diagnostician, the therapist
may establish a relationship with the pupil in which there
might be opportunities to transmit ideological views. In Meek
the Court acknowledged the danger that publicly employed
personnel who provide services analogous to those at issue here
might transmit religious instructiol rd advance religious

/



36 / Chapter 5

beliefs in their ,The 'danger existed there not
because the public employee was likely deliberately to subvert
hii task to the service of religion, but rather because the
pressurea Of the environment might alter his behavior from its
normal course.. So long as these types of services are Offered at
truly religiously neutral locations, the danger perceived in
Meek dOet not arise.

The fact that a unit on a neutral site on occasion may serve
only sectarian pupils does not provoke the same concerns that
troubled the Court itt Meek. The influence on * therapist's
behavior that is exerted by the fact that he serves a sectarian
pupil is qualitatively different from the influence of the per-
vasive atmosphere of a religious institution. The dangers
perceived in Meek arose from the natureof the institution, not
from the nature of the puPils.'"

Instructional Materials and Equipment

In both Meek and Wolman the Court disapproved of the furnishing
of instructional materials and equipment on loan to parochial schools.
The only arguable difference between the two plans was thit in the
first, the loans were directly to the schools, and in tbe second, they
were to the pupils or parents. The Court said that it "would exalt form
over substance."' if the distinction were the baits for different
holdings. The Court, in Meek, bad held that the Pennsylvania plan for
furnishing such items as projectors, recorders; laboratory equipment,
maps, films, and video tapes had an impermissible primary effect of
advancing religion. It-said that "ar massive aid provided, the church-
related 'nonpublic schools . . is neither indirect or incidental."'
Although the items intrinsically were nonideological, "faced with the
substantial amOunts of direct suppors t by[the Act), it would
simply ignore realty to attempt to rate secular .educational func-
tions from the predominantly religious, role performed"' by the
schools. This marked the' first time the Coint had so emphasized the
amount Of money involved in an aid scheme.

In both cases, the Court reaffirmed its precedent on the furnishing of
secular textbooks to parochial school students (although a total of four
Justices, three actiVe on the Court in each case, indicated in one or both
that they believed that Board of Education of Central School District
No. I v. Allen sh6uld be overruled) .

Transportation for Field Trips

The closest vote on a matter decided in the 1975 Meek case was five-
to-four against the constitutionality of furnishing transportation for

4 5
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field trips to children in church-related schooli on the same basis as to
children in public schools. The Court said that, unlike the transporta-
tion to and from school approved in Everson, field trips are an integral
part of the education experience made meaningful by the individual
teacher. The timing and places to be visited lie in the discretion of the
sectarian authorities. Thus, there is eforbidden'direCt aid tosectarian
education. Moreover, surveillance would be required to assure secular
Use of field trip funds, leading to excessive entanglement between state
and church.

Standardized Testing

Also challenged in Wolman was the furnishing to parochial schools'
of such standardized tests and scoring services as are in use in the public
schools of the state. There was no authorization of any payment to the
schools or personnel for costs of administering the tests. Only the tests
themselves and grading services were furnished. The Court said that
the tests were for the legitimate secular purpose of ensuring that
minimum standards were met. Since the tests were standardized, they
could not be used for the inculcation of religious precepts, as could the
teacher-prepared tests ruled out in Levitt. Hence, this arrangement
passed constitutional muster.

The 1980 Case

Almost immediately after the Levitt decision, the New York
legislature enacted a new statute providing for payments to nonpublic
schools of actual costs incurred as a result of compliance with certain
state-mandated requirements, including the supplying to the state of
specific data regarding enrollments and attendance and the administer-
ing of state-prepared examinations. The Supreme Court upheld the con-
stitutionality of this statute in 1980 by a five-to-four vote."

The New York statute differed from the Ohio one in Wolman in that
reimbursements to the schools were to be provided in New York,
whereas the testing and scoring services were to be furnished by state
personnel in Ohio.. However, the Court found that the difference was
not of constitutional dimensions. It noted that the tests were prepared
by the state and that grading procedures could not be utilized to fur-
ther the religious mission of the schools. An additional observation was
that the statute provided safeguards to assure that there would be no
excessive reimbursements. The procedures for reimbursements called
for the keeping by parochial schools of separate accounts for the clearly
identifiable costs of the scoring of tests and the preparation of the other

A t;
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reports covered by the statute. As the costs should vary little from
4sool to school, claims could be checked against costs in public
ools. The direct "entanglethent" involved was held not to be ex-
ive, and because only actual costs were covered, there would be no

"religious battles over legislative appropriations.""
The five-justice majority terminated its reasoning with the following

paragraph:

This is not to say that this case, any more than past cases,
will furnish a litmus-paper test to distinguish permissible from
impermissible aid to religiously oriented schools. But Establish-
ment Clause casts are not easy; they stir deep feelings; and we
are divided among ourselves, perhaps reflecting the different
views on this subject of the people of this country.-What is cer-
tain is that our decisions have tended to avoid,categorical im-
peratives and absolutist approaches at either end of the range
of possible outcomes. This course sacrifices clarity and predic-
tability for flexibility, but this promises to be the case untilithe
continuing interaction between the courts and the Statesthe
former charged with interpreting and upholding the Constitu-
tion and the latter seeking to provide education for their
youthproduces a single, more encompassing construction of
the Establishment Clause."
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CHAPTER 6

Religious Influences in Public Schools

The Establishment Clause

Rekasect Time for Religious Instruction

The first Supreme Court decision interpreting the establishment
clause of the first amendment in the setting of activity in the public
schOols came thirteen months after Everson (the case that had upheld
the constitutionality of providing transportation for children to
parochial schools).' The issue was the constitutionality of an arrange-
ment whereby those students whose parents signed "request cards"
were allowed to attend classes in religious instruction during the
regular school day within the public school building.

The plan wis promoted in, Champaign; Illinois, by a voluntary in-
terfaith association called the Champaign Council on Religious Educa-
tion, which was comprised of members Of the Jewish, Roman Citholic,
and Protestant faiths. Cards furnished by the council were distributed
by the public school teachers to the children in grades four through
nine. Children whose parents signed the cards were given thirty or
forty-five minutes-a-week of instruction in the religion selected. The
classes were conducted in the regular classrooms. Students who did not
take the religious instruction were required to leave the classrooms and
go elsewhere in the building for pursuit of secular studies. The teachers
of religion were employed at no expense to the school district, but the
instructors were subject to the approval and supervision of the
superintendent of schools. Attendance at the religious classes was re-
quired and accounted for in the same manner as for other classes.

The Court, by a vote of eight-to-One, found that this "released time"
arrangement fell "squarely under the ban of the first' amendment
(made spplicable to the States by the fourteenth) as we interpreted it in
Everson. . .." The Court quoted the key paragraph from Everson ex-
plicating the establishment cliuse3 and observed that the dissenters in
Everson also subscribed to that interpretation of the establishment
clause even though they had disagreed with the Application of it to the
Everson facts. The eight-justice majority expressly reaffirmed the in-
terpretation that the clause prohibited impartial governmental
assistance to all religions and was not restricted to preference of one or
more religions over others.
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On the facts of the McCollum case, the Court said:

The . . . facts . . . show the use of tax-supported property for
religious instruction and the close cooperation between the
school authorities and the religious council in .promoting
religious education. The operation of the state's compulsory
education system thus mists and is integrated with the pro-
gram of religious instruction carried on by separate refi0ous
sects. Pupils compelled by law to go to school for secular educa-
tion are released in part from their legal duty upon the condition
that they attend the religious classes. This is beyood all question
a utilization of the tax-established and tax-supported public
school system to aid religious groups to spread their faith.'

The Court concluded:

Here not only are the state's tax-supported public scnom
buildings used for the dissemination of religious doctrines. The
State also affords sectarian groups an invaluable aid in that it
helps to provide pupils for their religious classes through use of
the states compulsory public school machinery. This is not
separation of Church and State.5

Four years later, the Court decided another released-time-for-
religious-instruction case, this time upholding the plan. The arrange-
ment was that children whose parents so requested (on forms supplied
by participating religious organizations) were excused from public
school attendance 'for one hour a week in order to receive religious
training away from the school premises. The state of NeW York man-
dated the general program with local -school boards to work out the
details. Students not released stayed in school. Reports on absences
from the religious instruction were made to school authorities.

Distinguishing Zorach from McCollum, the Court's majority of six
emphasized that the program in Zorach involved neither religious in-
struction in public school classrooms nor the expenditure of public
ftnuls. The opinion rejected the argainent that the case was governed
by McCollum since the weight and influence of the school system was
placed behind a program for religious instruction, primarily by the
school's "keeping tab" on students who were released and by halting
classroom activities while released students were away with teachers
not allowed to 'take up new work during the period. The Court said:

It takes obtuse reasoning to inject any issue of the"free exer-
cise" of religion into the present case. No one is forced to gato
the religious clastroomand no religious exercise or instruction
is brought to the classrooms of the public schools. A student
need not take religious instruction. He is left to his own desires
as tc the manner or time of his religious devotions, if any.

4 d
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There is a suggestion that the system involves the use of coer-
cion to get public schdöl students into religious classrooms.
There is no evidence in the record before us that supports that
conclusion. (Nor is there any indication that the public schools
enforce attendance at religious schools by punishing absentees
from the released time programs for truancy.) The present
record indeed tells us that the school authorities are neutral in
this regard and do no more than release students whose parents
so request. If in fact coercion were used, if it were established
that .any one or more teachers were using their office to per-
suade or force students to take the religious instruction, a
wholly different case would be presented. Hence Nsp put aside
that claim of coercion both as respects the "free exercise" of
religion and "an establishment of religion" within the meaning
of the First Amendment.7

Although "[t]here cannot be the slightest doubt that the first amend-
ment reflects the philosophy that Church and State should be
separated" and that there can be no exception within the scope of first
amendment, coverage, the Court said that coverage does not extend to
all contacts. If it did, the two entities would be hostile to each other,
leading to possible situations whereby municipalities could not give
police or fire protection, churches could not be required to pay proper-
ty taxes, and Thanksgiving Day proclamations and "so help me, Cod"
in courtroom oaths would have to be halted. The Court continued:

We would have to press the concept of separation of Church
and State to these extremes to condemn the present law on con-
stitutional grounds. The nullification of this law would have
wide and profound effects. A Catholic student applies to his
teacher for permission to leave the school during hours on a
Holy Day of Obligation to attend a mass. A Jewishstudent asks
his teacher for permission to be excused for Yom Kippur. A
Protestant wants the afternoon off for a family baptismal
ceremony. In each case the teaCher requires parental consent
in writing. In each case the teacher, in order to make sure the
student is not a truant, goes further and requires a report from
the priest, the rabbi, or the minister. The teacher in other
words cooperates in a religious program to the extent of mak-
ing it possible for 'her students to participate in it. Whether she
does it occasionally for a few students, regularly for one, or
pursuant to a systematized program designed to further the
religious needs of all the students does not alter the character of
the act.

We are a religious people whose institutions presuppose a
Supreme Being.... When the state encourages religious in-
struction or cooperates With religious authorities by adjusting

5u
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the schedule of public events to sectarian needs, it followsthe
best of our traditions. For it then respecti the religious nature
of cur people and accommodates the public service to their
spiritual needs.°

The Court said that It)he problem, like many problems in vonstitu-
tional law, is one of degree."° It also observed that "this program may
be unwise and imProvident from an educational or a community view-
point."" However, the Court emphasized that its function was to
decide only the constitutional issue. Finally, the Court stated' that it
was following McCollum, but not expanding it to what would be a
"philosophy of hostility to religion."I°

'Norrdenoarinatiorsai Prosier

It was a decade later that the Supreme Court again decided a case
concerning religion in the public schools." The question was whether
the Constitution permits saying the following prayer aloud each day in
public school classrooms: "Almighty God, we acknowledge our depen-
dence upon Thee, and we beg Thy blessings upon us, our parents, our
teachers and our country."

This procedure was adopted by a local school board on the recom-
mendation of the New York Board of Regents (state board of educa-
tion). The latter body had composed the prayer, and published it as a
part of a "StateMent on Moral and Spiritual Training in the Schools.'"
New York courts had sustained the use of the prayer as long as no stu-
dent was compelled to join in the exercise.

That use of prayer is a religious activity was not denied, but school
authorities sought to justify this prayer because it was "non-denoin-
inational" and based on "our spiritual heritage." The Court, by a six-
to-one vote, held that the program violated the establishment clause
be'causethat provision "must at least mean that in this country it is no
part of the business of government to compose official prayers for any
group of the American people to recite as part of a religious program

carried on by government.""
The Court extensively reviewed the historical basis for the religion

clauses of the first amendment, with special attention to the role of
governRentally supported prayers, and concluded:

The First Amendment was added to the Constitution to stand as
a guarantee that neither the power nor the prestige of the
Federal Government would be used to control, support or in-
fluence the kinds of Prayer the Ailnerican people can saythat
the people's religions must not be\ subjected to the pressures of
government for change each time a new political administration
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is elected to office. _Under that Amendment's prohibition
against governmental establishment of religion, as reinforced
by the provisions of the Fourteenth Amendment, government
in this country, be it state or federal, is without power to
prescribe by law any patticular form of prayer which is to be
used as an official prayer in carrying on any program of
governmentally sponsored religious activity."

The Court expanded its reasoning as follows:

Neither the fact that the prayer may be denominationally
neutral, nor the fact that its observance on the part of the
students is voluntary can serve to free it from the limitations of
the Establishment Clause. . The Establishment Clause,
unlike the Free Exercise Clause, does not depend upon, any
showing of direct governmental compulsion and is violated by
the enactment of laws which establish an official religion
whether those laws operate directly to coerce nonobserving in-
dividuals or not. . [The] first and most immediate purpose
[of the Establishment Clause] rested on the belief that a union
of government and religion tends to destroy government and to
degrade religion.'"

The Court pointedly observed that it w as "neither sacrilegious nor
antireligious to say that each separate government in this country
should stay out of the business of writing or sanctioning official prayers
and leave that purely religious function to the people themselves and to
those the people choose to look to for religious guidance.'"7

Amidst the intensely emotional public reaction that followed this
decision, a footnote that was responsive to many of the incorrect
statements being made concerning what the Court actually had held
was largely overlooked. It stated:

There is of course nothing in the decision reached here that
is inconsistent with the fact that school children and others are
officially encouraged to express love for our country by reciting
historical documents such as the Declaration of Independence
which contain references to the Deity or by singing officially
espoused anthems which include the composer's professions of
faith in a Supreme Being, or with the fact that there are many
manifestations in our public life of belief in God. Such
patriotic or ceremonial occasions bear no true resemblance to
the unquestioned religious exercise that the State of New York
has sponsored in this instance.'"

Bible-reading and Lord's Prayer

Almost exactly twelve months after the Engel decision, the Court
issued another opinion, which to many appeared unnecessary because

t.,
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Engel seemed to have settled the matter of whether the recitation of the
Lord's Prayer or the reading of verses from thE Holy Bible at the open-
ing of the school day were prohibited by the establishment clause."
Again, with only one dissent, the Court answered in the affirmative.
This time, the case was decided by a full complement ofjustices: This

fact may have been one reason for deciding a case which was so similar
to one decided just a year before by seven justices. Another reason may

have been to respond to the widespread charges that the Court's ra-
tionale in Engel was without a firm constitutional basis: Engel had not
cited prior cases, only history_ and principles. Still another reason may
have been that some justices desired to write concurring opinions il-
luminating their personal views on the volatile subject of religious in-
fluence in governmental enterprises. In Engel, there had been only one
concurring opinion, that of justice Douglas, who, as previously ob-
served, indicated that he had come to believe that Everson had been
wrongly decided. In the present case, there were three concurring opin-
ions involving four justices; thus, with the opinion of the Court and the
one-justice dissent, only three justices did not individually express
themselves.

Actually, two cases were consolidated in the Abington opinion. One
was from Abington Township, Pennsylvania, where the challenged
rule provided that "at least ten verses from the Holy Bible shall be read,
without comment, at the opening of each public school on each school
day." Children whose parents requested it were excused from attend-
ing the reading. The Other case, from Baltimore, Maryland, involved
reading a chapter in the Bible "and/or the use of the Lord's Prayer,"
with excusal of those students whose parents objected." Clearly, both
documents were religious in nature and.more narrowly sectarian than
the "non-denominational" prayer in Engel.

The opinion of the Court reviewed its prior decisions holding that
the strictures of the first amendment were applied to state governments
by the fourteenth amendment and that the Court had "rejected un-
equivocally" the contention that the establishment clause forbids only
governmental preference of one religion over another (aid to all
religions is barred). It said that, although "none of the parties to either
of these cases has questioned these basic conclusions of the Court, . . .

others continue to question their history, logic and efficacy. Such con-
tentions, in the light of the consistent interpretation in, cases of this

Court [some not concerned with education], seem entirely untenable
and of value only as academic exercises."

After overviewing the purpose of the establishment clause primarily
by quotations and paraphrases from prior opinions, the Court sum-
marized:
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The wholesome "neutrality" of which. this Court's cases
speak thus stems from a reeognition tif the teaChings of history
that _powerful sects or groiqfl'inight bring about a fitsion of
governmental and religious functions or a concert or depen-
dency of one upon the other to the end that official support of
the State or Federal Government would be placed behind the
tenets of one ,or of all orthodoxies. This the Establishment
Clause prohibits."

The Court then enunciated the following test to be applied in ex-
amining establishment clause cases:

The test may be stated as follows: what are the purpose and the
primary effect of the enactment? /f- either is the advancement
or inhibition of religion then the enactment exceeds the scope
of legislative power as circumscribed by the Constitution..That
is to say that to withstand the strietures of the Establishment
Clause there must be a secular legislative purpose- and a
primary effect that neither advances nor inhibits religion."

Reading of the Bible and reciting the'Lord's'Prayer as part of opening
exercises failed the test.

As the exereises were prescribed as ,r,,tirt of the curricular activities of
students who were required by lase.io attend school, were held in
school buildings, and were supervised by teachers, the arrangement
differed from the "accommodation" of religion approved in the Zorach
off-premises, released-time case. In the Pennsylvania case there was a
specific finding by the lower court that the Bible-reading activity waS
religious in nature; in the Marylanzi case concerning the Lord's Prayer,
there was no such finding, and the state argued that the activity had
secular purposes such as "promotion of Moral values, the contradiction
to the materialistic trends of our times. the perpetuation of our institu-
tions and the teaching of literature.".4e Pointing out that in the legal
posture of the case, the stile technkalty had admitted the religious
character of the exercise, the Court nevertheless added:

But even if its purpose is not strictly religious, it is sought to be
accomplished through readings, without comment, from the
Bible. Surely the place of the Bible as an instrument of religion
cannot be gainsaid, and the Stateyreeognifion of the per-
vading religious sharacter of the ceremony is evident from the
rule's specific permission of thealternative use of the Catholic
Douay version as well as tbt.roent amendment permitting
nonattendance at the exercisei; "Nbae of these factors is consis-
tent with the contention that thi:43ible is here used either as an
instrument for nonreligious incttist inspiration or as a reference
for the teaching of secular subjects,"
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Indicating that its holding was not hottile to religion in general nor
to the BikIe perse, the Court continued:

lilt might well be said that one's edUcation is not complete__
without a study of comparative religion or the iMory of
religion and its relationship to the advancement of civilization.
It certainly may be said that the Bible is worthy of study for Its
literary and historic qualities. Nothing we have said here in-
dicates that such study of the Bible or of religion, when
presented objectively as part of a secular program of educa-
tion, may not be effected consistent with the First Amend-
ment. But the exercises here do not fall into those categories.
They are religious exercises, required by the States in violation
of the command of the First Amendment that the Government
maintain strict neutrality, neither aiding nor opposing
religion."

Prohibition of Teaching Evolution

The first education case decided by the Supreme Court in which the
purpose of challenged legislation was found to conflict with the
establishment clause was decided in 1968.17 The question was the con-
stitutionality of an Arkansas statute enacted by initiative forty years
earlier that made it unlawful for a teacher in any school or college
receiving state funds "to teach the theory or doctrine that mankind
ascended or descended from a lower order of animals" or "to adopt or
use in any such institution a textbook that teaches" this theory Viola-
tion not only could lead to dismissal of a teacher, but also was made a
criminal offense. Only three states had such statutes on the books at the
time of Epperson v. Arkansas.

No attempts had ever been made to enforce the Arkansas law, which
was patterned after the Tennessee statute that had been the subject of
the celebrated "Scopes monkey trial" in 1927. In the Scopes case, the
statute had been upheld, but the state supreme court, on a technicality,
reversed Scopes' conviction, voided his fine, and suggested that no fur-
ther efforts be made to enforce the provision." In the present situation,
the issue was drawn when a biology teacher who was to teach from a
new book having a chapter on Darwin's theory sought an injunction
against possible enforcement of the statute.

The Supreme Court unanimously found that the statute was un-
constitutional. The basis of the holding was violation of the establish-
ment clause. The Court said that regardless of what "teach" embraced,

tjhe overriding fact is that Arkansas' law selects from the body of
knowledge a particular segment which it proscribes for the sole reason
that it is deemed to conflict with a particular religious doctrine: that is,
with a particular interpretation of the Book of Genesis by a particular
religious group."' t-,
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The Court further stated:

There is and can be no doubt that the First Amendment does
not permit the State to require that teaching and learning must
be tailored to the principles or prohibitions of any religious sect
or dogma.

In the present case, there can be no doubt that Arkansas has
sought to prevent its teachers from discussing the theory of
evolution because it is contrary to the belief of some that the
Book of Genesis must be the exclusive source of doctrine as to
the origin of man. No suggestion has been made that Arkansas'
law may be justified by considerations of state policy other
than the religious views of some of its citizens. It is clear that
fundamentalist sectarianconviction was and is the law's reason
for existence.31'

Although not essential to the holding, the opinion of the Court._ writ-
ten by justice Fortas, contained some references to state powers in rela-
tion to the curriculum of public schools, to freedom of teachers in
general, and to the role of the courts. The opinion recognized the
"State's undoubted right to prescribe the curriculum for its public
schools ."I It quoted from some cases involving constitutional rights
of teachers, w hich it said the Court would carefully guard.

Also included was the following, which has become the port on of
the opinion most widely quoted by lower courts:

Judicial interposition in the operation of the public school
syStem of the Nation raises problems requiring care and
restraint. Our courts, however, have not failed to apply the
First Amendment's mandate in our educational system where
essential to safeguard the fundamental values of freedom of
speech and inquiry and of belief. By and large. public educa-
tion in our Nation is committed to the control of state and local
authorities. Courts do not and cannot intervene in the resolu-
tion of conflicts which arise in the daily operation of school
systems and which do not directly and sharply implicate basic
constitutional values."'

Posting the Ten Commandments

It was not until 19S0 that the Court again issued an opinion in the area
of religious influences within public schools. The case, involving the
posting in classrooms of "The Ten Commandments," was decided on the
merits by a vote of five-to-two without oral argument.33 (The other two
justices simply indicated that they believed the case should have been
given plenary consideration with additional briefs and oral argurnenti.
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The five-justice per curiam opinion reversed the Supreme Court of
Kentucky, which by an equally divided court had upheld the statute
that mandated the posting. The Supreme Court of the United States
held that the arrangement, yiolated the first prong of the establishment
clause test in that its purpose-was not a secular one. Attempts to meet
this test had included the requirements that the displays be funded
through private contributions (although the state treasurer was to serve
as collector) and that the copies were to incle "in small print" the
notation: "The secular application of the Ten Commandments is clear-
ly seen in its adoption as the fundamental legal code of Western
Civilization and the Common Law of the United States "34

The Court observed that the Ten Commandments "undeniably"
constitute "a sacred text in the Jewish and Christian faiths, and no
legislative recitation of a supposed secular purpose can blind us to that
fact.'3' It noted that the Commandments are not confined to arguably
secular matters, such as murder. adultery, stealing, bearing false
witness, and covetousness. Rather, they also concern religious duties
such as worshipping the Lord God alone, avoiding idolatry, not using
the Lord's name in vain, and observing the sabbath day.

Citing its opinion in School District of Abington Totcreship, the
Court said that this was not a. case in which the Ten Commandments
"are integrated into the school curriculum, where the Bible may con-
stitutionally be used in an appropriate study of history, civilization,
ethics, comparative religion, or the like."31 The posting serves no
secular educational function. Furthermore, reasoned the Court, the
fact that the message is posted, rather than read aloud as in the Bible
and praser cases. is of no constitutional consequence.

The Free Exercise Clause

Flag Salute

In 1940. the Supreme Court decided its first case interpreting the
free exercise of religion clause in a public school setting37 The case in-
vols ed the exclusion from school of children of the jehovah's Witnesses
sect because they refused on religious grounds to participate in a flag-
salute-and-pledge-of-allegiance ceremony required of students at the
start of each school dais The Court said its task was to consider when
the constitutional guarantee of religious freedom "compelfs) exemption
from doing what society thinks necesSary for the promotion of some
great common end, or from a penalty for conduct which appears
dangerous to the general good."16 The Court decided that national
"cohesion" or "unity" was an "interest inferior to none in the hierarchs
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of legal values"* and that state legislative bodies should be permitted
to select appropriate means for..its attainment. It was not, said the
Court, .a. function of judges to evaluate the efficacy of the method
adopted,. nor to require that "dissidents" be exempted when there was
a.basis for a legislative judgment that exemptions might weaken the'ef-
feet of the exercise.

This decision, issued at ktime when World War II had begun in
Europe and nationalism ran high in the United States, was used as a ra,.
tionale for various types of periecutions of Jehovah's Witnesses. That
situation, plus, much scholarly criticism of the decision, apparently
'prompted three of the eight Justices in the majority in the case to state
in dissent .in a 1942 case (involving the conviction of a member of
Jehovah's Witnesses for violating an anti-peddling ordinance° -that
they had come to believe.that the flag salute case had been wrongly
decided.

In a 1943 case, these three Justices, plus two Justices appointed dur-
ing the interim, and the lone dissenter in 1940 (Justice Stone, who in
1943 was Chief Justice) constituted a six-member majority that over-
ruled the 1940 decision.° The vehicle for this act by the Court was a
case in which all of the key operative facts were similar to those in
Minersville School District r. Gobitis: a condition precedent to atten-
dance at public school was:participation in the patriotic ceremony;
nonattendance could lead to delinquency pmceedings against the
children and prosecution of their parents; and the reason offered -for
refusal was a tenet of faith of Jehovah's Witnesses Precluding bowing
down to a graven image, which the flag (vas considered by them to be.

The Court observed that recitation of the pledge requires affirma-
tion of a belief and an attitude of mind. As-censorship" (prevention of
expression) had long been held to be permissible only when the expres-
sion presented a clear and present danger of actiOn of a kind that
government could prevent and punish, the Court said "involuntary af-
firmation could be commanded only on even more immediate -and
urgent grounds than silence."'" Here there was no allegation that re-
maining passive during the ceremony created any danger. Thus, the
state had no power to require such a ritual.

The Coert said that it- had as,sumed in. Minersvilk (as did the
arguments. in that case and the present case) that the power to impose
the flag salute discipline upon students, in general, did_belong tiethe
state, with the question being one of immunity on religious grounds
from an unquestioned general rule. In West Virginia State Board of
Education e. Barnette, however, it addressed the question which pro-
perly should underlie the flag salute controversy: "whether such a
ceremony so touching matters of opinion and political attitude may be
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imposed upon the individual by official authority under powers com-
mitted to any political Organization under our Constitution."

It should be observed that the question was not cast in terms of
religious rights. Indeed, the Court said, "Nor does the issue as we see it
turn on ones possession of particular religious views or the sincerity
with which they are held."" At other points, the opinion encompassed
a broader spectrum than the religion-based objections to participation
that precipitated this case. One such point is the following widely
quoted passage with which the opinion ended:

If there is any fixed star in our constitutional constellation, it
is that no official, high or petty, can prescribe what shall be or-
thodox in polities, nationalism, religion, or other matters of_
opinion or force citizens to confess by word or act their faith
therein. If there are any circumstances which permit an exe3p-
tion, they do not now occur to us.

We think the action of the local authorities in compelling the
flag salute and pledge transcends constitutional limitations on
their power and invades the sphere of intellect and spirit which
it is the purpose of the First Amendment to our Constitution to
reserve from all official. control."

The Court had oliswed earlier in the opinion that the freedom
asserted by the studentraid not interfere with rights of others to par-
ticipate in the ceremony. Also, the behavior of those not wishing to
participate was peaceable and orderly.

The Court modified the point made in the 1940 opinion that the
courts should not get involved in matters better left to legislatures and
to educational experts as follows:

The very purpose of aBill of Rights was to withdraw certain
subjects from the vicissitudes of political controversy, to place
them beyond the reach of majoritim and officials and to
establish them as legal principles to be applied by the courts.
One's right to life, liberty, and property, to free speech, a free
press, freedom of worship and assembly, and other fundamen-
tal rights may not be submitted to vote: they depend on the
outcome of no elections.

Nor does our duty to apply the Bill of Rights to assertions of
official authority depend upon our possmion of marked com-
petence in the field where the invasion of rights occurs.
[Vide act in these matters not by authority of our competence
but by force of our commissions. We cannot, because of
modest estirnates of our competence in such specialtieY as
public education, withhold the judgment that history authen-
ticates as the function of this Court when liberty is infringed
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The Amish and One Aspect of Compulsory Education

,,The question of the free exercise of religion in an educational setting
arose again in 1972 in the "Amish case" involving compulsory school
attendance to .age sixteen.° The tenet of the Amish faith violated by
school attendance beyond eighth grade and age fourteen was described
by the Court as follows:

Formal high school education beyond the eighth grade is
contrary to Amish beliefs not only because it places Arnish
children in an rnvironment hostile to Amish. beliefs with in-
creasing emphasis on competition in class work and sports and
with pressures to conform to the styles, manners, and ways of
the peer group, but because it takes them away from their
community, physically and emotionally, during the crucial
and formative adolescent period -of life, During this period,
the children must acquire Amish attitudes favoring manual
work and self-reliance and the speCific skills needed to per-
form the adult role of an Amish farmer or housewife. They
must learn to enjoy physical labor. Once a child has learned
basic reading, writing, and elementary mathematics, these
traits, skills, and attitudes admittedly fall within the category
of those best learned through example and !'cloing" rather than
in a classroom. And, at this time in life, the Amish child must
also grow in his faith and his relationship to the Amish com-
munity if he is to be prepared to accept the heavy obligations
imposed by adult baptism. In short, high school attendance
with teachers who are not of the Amish faithand may even
be hostile to itinterposes a serious barrier to the integration
of the Amish child into the Amish religious community."

The Court observed that the Amish views had been conscientiously
adhered to for almost 300 years (over 200 years in this countryeven
before the Constitution was adopted); that scholars testified that the
requirement of an additional one or two years not only could result in
substantial psychokxical harm to Amish children because of the con-
flicts it would prodtice, but would ultimately result in the destruction
of the Old Order Amish church community; that the Amish in the
county affected had never been known to commit crimes, receive
public assistance, or be unemployed; and that the amount of educa-
tion at issue was minimal, especially since the young Amish pursued a
type of vocational learning-by-doing that the state was not precluded
from regulating to a degree.

These factors led the Court to reject Wisconsin's claim that the
statute was valid because it was motivated by legitimate secular con-
cerns related to preparation of effective citizens. "A regulation neutral
on its face may, in its application, nonetheless offend the constitutional
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requirCment for governmental neutrality if it unduly burdens the free
exercise of religion."" Further, "Whe essence of all that has been said
and written on the subject is that only those interests of the highest
order and those not otherwise served can overbalance legitimate claims
to the free exercise of religion.""

An Exception for Colleges

The Court, in 1981; with one dissent, answered in the negative the
question of "whether a state university, which makes its facilities
generally available for the activities of registered student groups, may
close its facilities to a registered student group desiring to use the
facilities for religious worship and religious discussion."3' The Univer-
sity of Missouri at Kansas City had refused to allow a religious group to
conduct meetings in facilities used by over 100 recognized student
groups. The Court ruled that the state's interest in neither supporting,
nor appearing to confer approval on, religious sects or practices was
not "sufficiently 'compelling' to justify content-based discrimination
against respondents' religious speech."" The religious group's use of
the forum, which had been created by the university, would not be a
violation of the establishment clause.

The Court in two footnotes distinguished the case from ones involv-
ing religious activities in public graded schools by observing that
facilities in those schools are not generally open to other groups and
that university students are less impressionable than younger
students." Six days after this opinion was issued, the Court unanimous-
ly denied certiorari on a decision that had upheld a ban on the holding
of prayer meetings by students in a public graded school classroom
prior to the start of the school day."
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11. Id.
12 Id. at 315. 72 S. Ct. at 685.
13. Engel v. Vitale. 370 U.S. 421, 82 S. Ct. 1261 (1962).
14. Id. at 425, 82 S. Ct. at 1264.
15. Id. at 429-430, 82 S. Ct. at 1266.

Ci



Religious Influences in public Schools I 53

16. Id. at 430-431, 82 S. Ct. at 1296-1267.
17. Id. at 435. 82 S. Ct. at 1299.
18. Id. n.21.
19. School Dist. of Abington Township, Pa. v. Schempp, 374 U.S. 203;83 S. Ct. 1590

(1963) [hereinafter cited as Abington].
90. The Baltimore case was captioned Murray v. Curleft.
21. Abington, 374 U.S. at 217, 83 S. Ct. at 1509.
22. Id. at.222, 83 S. Ct. at 1571.
23. -Id.,
24. Id. at 223, 83 S. Ct. at 1572.
25. fd.
26. Id. at 225. 83 S. Ct. at 1573.
27. Epperson v. Arkansas, 393 U.S. 97, 89 S. Ct. 266 (1968).
28. Scopes v. State of Tenn., 154 Tenn. 105, 289 S.W. 363 (1927).
29. Epperson v. Arkansas. 393 U.S. 97, 103, 89 S. Ct. 266, 270.
30. Id. at 106-108, 89 S. Ct. at 271-272.
31. Id. at 107, 89 S. Ct. at 272.
32. id. at 104, 89 S. Ct. at 270.
13. Stone v. Graham, 449 U.S. 39, 101 S. Ct. 192 (1980).
34. Id. at 39-40 n.1, 101 S. Ct. at 193 n.l.
35. Id. at 41, 101 S. Ct. at.194.
36. Id,
37. Minersville School Dist. v. Gobitis, 310 U.S. 586, 60 S. Ct. 1010 (1940).
38. Id. at 593, 60 S. Ct. at 1012.
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CHAPTER 7

Race and Education: 1955 and Before

May 17, 1954: The Constitutional Mandate

"Does segregation of children in public schools solely on the basis of
race, even though the physical facilities and other 'tangible' factors
may be equal, deprive the children of the minority group of equal
educational opportunities? We believe that it does."

Therefore, said the Supreme Court on May 17, 1954, in Brown v.
Board of Education, the laws of twenty-one states requiring or permit-
ting racial segregation in public schools are in violation of the equal
protection clause of the fourteenth amendment. In a companion case,
the Court held that the due process clause of the fifth amendment com-
manded the same result in the federal jurisdiction of the Districi of Col-
urnbia.2 In Brown I the Court spoke with one voice. Not only were
there no dissents, but there were no, concurring opinions.

Lower courts until this point in time had adhered to the doctrine of
"separate but equal," announced by the Supreme Court in 1896 as
satisfying the equal protection clause in the matter of separate railroad
cars for whites and nonwhites who were travelling within one state."3
With only the dissent of Justice Harlan (who expressed the memorable
words: "Our Constitution is color-blind, and neither knows nor
tolerates classes among citizens-4), the Court had upheld the state's
power to require the intrastate separate-car arrangement. In the opin-
ion other walks of life in which racial separation was practiced were
mentioned. These were areas, the Court observed, that did not involve
political equalityef the races or place any badge of slavery or inferiori-
ty on blacks. The distinctions were social and therefore not affected by
the thirteenth and fourteenth amendments. The Court commented
that "the most common instance of this is connected with the establish-
ment of ceparate schools for white and colored children, which has
been held to be a valid exercise of the legjslative power even by courts
of States where the political rights of the colored race have been longest
and most earnestly enforced"3 and which has been mandated by Con-
gress for the District of Columbia. The Court said it had struck down
in the past and would continue to invalidate discrimination implying
inferiority in civil society and pointed to its having required that blacks
be allowed to sit upon juries. The Court said, "We consider the
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underlying fallacy of the pliiintiff's argument to consist in the assump-
tion that the enforced separation of the two races stamps the colored
race with a. badge of inferiority:"

In 1954, however, the Court based its opinion in Brown I on the
conclusion that the "fallacy" was in reality "fact." It stated:

In approaching this problem, we cannot turn the clock back
to 1868 when the [Fourteenth] Amendment was adopted, or
Iren to 1896 when Pkssy v. Ferguson was written. We must

con.sider public education in the light of its full development
and its present place in American life throughout the Nation..
Only in this way can it be determined if segregation in public
schools deprives these plaintiffs of the equal protection of the
laws.

To separate [black students] from others of similar age
rind qualifications solely because of their race generates a feel-
ing of inferiority as to their status in the community that may
affect their hearts and minds in a way unlikely ever to be un-
done. The effect of this separation on their educational oppor-
tunities was well, stated by a finding in the Kansas case by a
court which neverthelem felt compelled to rule against the
Negro plaintiffs:

"Segregation of white and colored children in public
schools has a detrimental effect upon the colored children.
The impact is greater when it has the sanction of the law;
for the policy of separating the races is usually interpreted
as denoting the inferiority of the Negro group. A sense of in-
feriority affects the motivation of a child to learn. Segrega-
tion with the sanction of law, therefore, has a tendency to
retard the educational and mental development of Negro
children and to deprive them of some of the benefits they
would receive in a racially integrated school system."

Whatever may have been the extent of psychological know-
ledge at the time of Plessy u. Ferguson, this finding is amply
supported by modern authority. Any language in Plessy e.
Ferguson contrary to this finding is rejected.

We conclude that in the field of public education the dm-
Aline .of "separate but equal" has no place. Separate educa-
tional facilities are inherently unequal. Therefore, we hold
that the plaintiffs and others similarly situated for whom the
actions .have been brought are, by reason of the segregation
complained Of, deprived of the equal protection of the laws
guaranteed by the Fourteenth Amendment.7

6
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Earlier in the opinion, the Court presented the following analysis of
the role of public education:

Today, education is perhaps the most important function of
state and local governments. Compulsory school attendance
laws and the great expenditures for education both demon-
strate our recognition of the importance of education to our
democratic society. It is required-in the performance of our
most basic public responsibilities, even service in the armed
forces. It is the'very foundation of good citizenship. Today it is
a principal instrument in awakening the child to cultural
values, in preparing him for later professional training, and in
helping him to adjust normally to his environment. In these
days, it is doubtful that any child map reasonably be expected
to succeed in life if he is denied the opportunity of an educa-
tion. Such an opportunity, where the state has undertaken to
provide it, is a right which must be made available to all on
equal terms.*

Before reaching this conclusion, the Court reviewed the history of
the fourteenth amendment and its prior decisions related to segregated
education. It found th-e circumstances surrounding the adoption of the
fourteenth amendment to be inconclusive with respect to segregated
schools, to a considerable extent because public education was not very
mature at the time, particularly in the South. It noted that only two
cases involving segregated public gaded schools previously had been

before the Court, and in neither had the "separate but equal" doctrine
been questioned. There had been four cases dealing with segregation in
public higher education, all of which were decided in favor of the
black plaintiffs without reexamination of the doctrine. -

Earlier Public School Cases

The first education case was decided only three years after Plessy.
Black taxpayers sought an injunction to require a school board in
Georgia to discontinue the operation of a high school for white
children until one for blacks that had been discontinued was
reopened.° The reason for the closing was financial. In the record
there was no evidence of hostility toward.blacks, and an elementary
school was being maintained for them. In the posture of the
case-- granting an injunction to close the white school would not help
the blacksthe Supreme Court, in a unanimous opinion written by
justice Harlan, stated that it could interfere with the management of
state-operated schools only if there were "a clear and unmistakable
disregard of rights secured by the supreme law of the land."t° The

6
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Court found that this was not the situation in the case as presented.
The opinion contained a hint that perhaps the wrong relief had been
sought in the lower courts.

The other public school case, decided in 1927, presented, in the
words of the Court, "Nile question . .. whether a Chinese citizen of
the United States is denied equal protection of the laws when he is
classed among the colored races and furnished facilities for education
equal to that offered to all, whether white, brown, yellow, or black.""
The constitution of Mississippi provided that separate schools must be
maintained for children of "the white and colored races," and the
Supreme Court of Mississippi interpreted the provision to mean that
there were two categories: white and nonwhite. The assignment of the
child of Chinese ancestry to the nonwhite school was upheld by the
Supreme Court of the United States as being "within the discretion of
the state in regulating its public schools and does not conflict with the
Fourteenth Amendment."" The Court unanimously observed that a
claim that no nonwhite school was within convenient reach of the
child's residence would have presented a different question.

Earlier College Cases

In each of the four race-state-education cases encompassing profes-
sional or graduate school education, the Court ruled in favor of the
black plaintiff without being required to question the "separate but
equal" doctrine. In 1938, the Court answered in the negative "the
question whether the provision for the legal education in other states of
Negroes resident in Missouri is sufficient to satisfy the constitutional re-
quirement of equal protection."" The state provided for the tuition of
blacks to be paid if they attended schools in other states for studies not
provided in the university that the state operated for blacks. The
Supreme Court, by a vote of seven-to-two, said the state could comply
with the fourteenth amendment in affoiding equal protection of the
law only within its own jurisdiction. Further, the right of the plaintiff
was a personal one, unaffected by the fact that there was only a limited
demand in Missouri for legal education of blacks.

A decade later, when a black student sought admission to the state
university's law school, Oklahoma tried to avoid the preceding holding
on the ground that the black woman had not given sufficient notice of
her intent to apply so that the state could establish separate facilities."
In a short opinion, the Court rejected the contention and said that the
state must provide a legal education for the plaintiff "Ls soon as it does
for applicants of any other group."" Thus, although the Court did not
expressly say so, the state could not admit any new white students to

6t)
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the state-operated law school unless it admitted the plaintiff black stu-
ck nt or established at once a separate school for blacks.

Oklahoma higher education authorities were back before the
Supreme Court two years later, and again, the Court unanimously
ruled against them." Acting under the Sipuel decision, a lower court
had ordered a black man, who had a master's degree and substantial
teaching experience, admitted to the graduate program in education.
The university authorities responded by requiring that instruction
within the university be on a segregated basis. In operation, this meant
that the student was required to sit at a special desk set up in an
anteroom adjoining the classroom, to sit af a designated desk on the

mezzanine of the library, and to sit at a designated table and eat at a
different time from other students in the university cafeteria. Before
the case reached the Supreme Court, some adjustments in his treatment
were made: he could sit in the classroom in a special row for blacks, he

was assigned to a table on the main floor of the library, and he could
eat at the same time as the white students (but at a different table).

The Court, in this case, as in a case from Texas decided the same
day," referred to "intangible" factors related to equality. It said that
by the aforementioned practices, the black student was "handicapped
in his pursuit of effective graduate instruction. Such restrictions impair
and inhibit his ability to study, to engage in discussion and exchange

views with other students, and, in general, to learn his profession." It
held that the black student "must receive the same treatment at the
hands of the State as students of other races.""

It was in the Texas case, where a black sought admission to the all-

white University of Texas Law School, that a unanimous Court dis-

cussed with more specificity "intangibles" intrinsically interwoven
with the meaning of "equal" in the field of education." During

pendency of the suit, state authoriti8 hitd established a law school for
blacks. The Court, still not required directly to confront the "separate
but equal" doctrine (although urged to do so), ruled for the plaintiff by

finding the new school not to be equal, not only on objective criteria
like size of facuky and library, but also because the Universityof Texas

Law School possessed

to a far greater degree those qualities which are incapable of
objective measurement but which make for greatness in a law
school. Such qualities, to name but a few, include reputation
of the faculty, experience of the administration, position and
influence of the alumni, standing in the community, traditions
and prestige. It is difficult to believe that one who had a free

choice between these law schools would consider the question
close.2'

6(
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The apPlication of "separate but equal" was directly presented four
years latei in Brown I. where the Court saict

Here,i unlike Sweatt t. Painter, there are findings below that
the Negro and white schools involved have been equalized, or
are being equalized, with __respect to buildings, curricula,
quali4cations and _salaries of teachers, and other "tangible"
factors. Our decision, therefore, cannot turn on merely a corn.
parison of these tangible factors in the Negro and white sehixils
involved in each of the cases We must look instead to the ei .
feet of segregation itself on public education."

May 31, 195: "With All Deliberate Speed"

Aware of the significance and impact of its. P454 bolding m Bron n I
that state-required segregation was unconstitutional, the Court de-
dined to imue a decree at that tinw as to renwdy, but rather posed cer-
tain question% regarding relief for the litigants to address in further
arguments the following Term. iThe Court at the end of the 1952.53
Term had followed the same procedure in approaching tlw Brown 1
series of casfs and had posed questioos to be reargiwd in the P411-54
Terrn during which the Brown 1 opinion was issued

The implementation decree. announced Ma l PESS in 13rmi n

established the structure for movmc, to dismantle.dual school systems

Full implementation of these constitutionai principle. Inas
require solution of varied local tAiitil problems Schotti
authorities have the primary responsibilits ior elucidating,
assessing, and solving these problems, courts will hat e to con .
sider whether the action ot whool authorities constitutes gi,od
faith implementation of the goserning constitutional prin
ciples. Because of their proximity to local ontlitions and the
possible need for further lwarings. the coiirts WI origman'
heard these cases can best perform tbos rain :al apiiraisal "

The Court said that the lower curt-, 'ACV:
equitable principles, which permitted prac.tical Cetihilatt in .ffimstinc
and reconciling competing interests The, nu,rpitIod

have blacks admitted to WI) ( kituc as practicabk
discriminatory basisf." Although this tingle intc.ite ilitturating a
variety of obstacles. -it should go with,lul! !hat qlt' s tralip'. .:+1

[ the Brown /) constitutional principhs cannot.
ly because of disagreement with them

The following more concrete !tic

CMOs:
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While giving weight to these public and private consid-
erations, the courts will require that the defendants make a
prompt and reasonable start toward full compliance with our
May 17, 1954 ruling. Once such a start has been made, the
courts may find that additional time is necessary to carry out
the ruling in an effective manner. The burden rests upon the
defendants to establish that such time is necessary in the public
interest and is consistent with good faith compliance at the
,arliest practicable date. To that end, the courts may consider
problems related to administration, arising from the physical
condition of the school plant, the school transportation system,
personnel, revision of school districts and attendance areas into
compact units to achieve a system of determining admission to
the public schools on a nonracial basis, and revision of local
laws and regulations which may be necessary in solving the
foregoing problems. They will also consider the adequacy of
'any plans the defendants may propose to meet these problems
and to effectuate a -transition to a racially nondiscriminatory
school system. During this pErio43 of transition, the courts will
retain jurisdiction of. these cases."

The district courts were instructed to "take such proceedings and
enter such orders and decrees consistent with this opinion as are
necessary and proper to admit to public schools on a racially non-
discriminatory basis with all deliberate speed the parties to these
cases..."4"

1 Brown v Board of Edur . 347 U.S 483, 493. 74 S. Ct. 686. 691 0954) [hereinafter
oted as Brown 11. For this ()Orono; the Court consolidated eases from Delaware. Kansas,
South Carolina, and Virginia

. 2 Bolting v. Sharpe, 347 U.S. 497, 74-5 Ct. 693 1954#
3 Pkviy v Ferguson. 163 U.S. 537, 16.S 0 1138 )18%
4 Id. at 559. 16 S. Ct. at 1146

Id at 544, 16 Ct at 1140
Id
Browdl, 347 U.S at 442,495. 74 h C: at 6)1402

' S Id at 493, 74 S. Ct at 691.
9 Cumming Richmond Cty Bd. of Edw.. 175 U S 525, 20 S c! 197 1599)

10 Id at 545, 205 Ct. at 201
11 Gong Lum v Ric*. 275 U.S 7M, 55, 45 S. Ct. 91, 93 1427.
12 Id at 87, 45 S Ct. at 44
13 State of Mmouri ex ret Came., v Canada, 'i51 S 337 59 S n. 232 1935i
14 Spoil 1.. Board of Regents oi Univ Okla . 332 U S ti31, 65 S C! 299 +1945

11 Id at 1333. 66 S. CLat 299.
Mel.atirai v Oklahoma State Wows for Higher Edut 339 U S C37, 711 s Ct 551

:191w
17 Sweatt v Painter. 339 C S 629, 70 S Ct 845 414101
15 SicLaurin. 339 U S at 64 1. 70 S (' at 513

.19 Id at 642, 70 s Ct. at W'14
Swedtt, 339 U S 629, 70 5 Ct 545 ,1914i
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21. Id. at 634, 70 S. Ct at 850.
22. Brown 1, 347 U.S. at 492, 74 S. Ct. at 890-091
23 Brown v. Board of Educ 349 U.S. 294, 75 S Ct. 753 t1955; theretnafter tad as

Brown 11;
24. Id at 259 . 75 5 Ct at 756
25 Id

Id.
27 Id.
28 Id at 301, 75 S Ct at 757

;



CHAPTER 8

Race and Education: Refinement of
the Constitutional Mandate

State-level Interference

Following its opinions in Brown I and Brown II, the Supreme Court
rendered no opinions in the substantive area of school desegregation for
eight years. It did, however, decide one case growing out of a
desegregation situation which attracted wide attention both legally
and politically.' The school board of Little Rock, Arkansas, was pro-
ceeding to move toward desegregation, and its plan had been accepted
by the district mud and the court of appeals and ordered into effect.
Concurrently, the state legislature had taken some actions to impede
desegregation in the state, and on the day before the proposed enroll-
ment of nine black students at Central High School, Governor Orval
Faubus dispatched units of the Arkansas National Guavt to place the
school "off limits" to the blacks. The action was without request by, or
consultation with, either school or municipal authorities. The result of
various statenients.by political figures and the action by the governor
was the hardening of a core of emotional and physical resistance to
compliance with the district court's order. That court reqaested the At-
torney General of the United States to enter the proceedings to seek art
injunction against the governor's attempts to prevent obedience with
the court order. The court, after a hearing, enjoined the governor from
so using the Arkansas National Guard and from acts of interference.
After the Court of Appeals for the Eighth Circuit affirmed the injunc-
zion, the Guard was withdrawn.

On the next school day, local and state police were on hand to pro-
tect the nine black children, but the children were removed from the
school later that das because of the difficulties of controlling a large
crow d of demonstrators_ _Two das later, President Eisenhower dis-
pdtched fedei al troops to the scene to effect the admission of the blacks.
The regular arn 7. roops rernairwd for over two months, with
federalized National Guardsmen replacing them for the rest of the
(hwil year Eight of the rune black studems remained in the school

throuilhout the :ear
The situation prompted the ',ars)l board eventually to request the

dwrict twat to a:lovs the black,: to be withdrawn from the school and
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to haw the whole desegregation plan postponed for two and one-half
years. The request was granfed by the district court M June because the
situation was termed "intolerable:" It Mvolved "chaos, bedlam and
turmoil" at the school:. "repeated incidents of more or less serious
violence directed against the Negro students and their property;" "ten-
sion and unrest" anamg staff. students.- and parents; a "serious finial.
eial burden" on the school dntriet; .and the need for a continuation of
"military wastance or its equivalent." The court of appeals held a
special session.in August andreversed the district court .

The Supreme Court convened in Special Term in late August and
unanimonsly held that the desegregation plan must be implemented. It
emphasized that it accepted the good faith, of the board in requesting
the delay and the findings of the district court that the edileational pro..
Kress of ali students had suffered and would continue to do so unless
condihons changed from the preceding year: flowever, the Court said
that the conditions are "directly traceable to the actions of legislators
and exreutive of.licials of the State of Arkansas, taken in their official
capacities, wind, reflect their ossn determination to resist this Courrs
decision in the Brow n case arid which, have brought about violent
resistanc-e tit that decision in Arkansas." It added that "theconstitie
hororl rights of (black children: are not to Iv sacrificed or yielded to the
siolesice and disorder,, winch have followed upon the actions of the
Gov.rrnor anti Legislature ' Thus laW and order are not here to be
preserved depriving the Negro chiklren of their constitiiteirial
ril,thts

The (Aia.71 re; messed its kit-visions beginning In PiO3 establishing the
ssrtjpai that xi w as the Court's role say what the t 'amstitutamitlearis

and that all state t4ticials are-fhoond ihereb),.. In the present Or-
( unistaiwPs: it ohwr"ied that .!tie Broo'n deeigons had eiona-rated the
applicatioo the anierithtwot to svgrregtop in in public
y,ii :`, The it oioiraird

It. IN, pigs, true that the resporealuhtc tor public
is pruttarils the concern ot the Slates, but it is equal,

that such responsibilitic=, like all other state activio.,
everessed ionsistent4 'with federal constontional re

Torments as thev appl to state action. The (:aiosotiity.40
Cll'atrd a gos et:Ina...tit dedicated tu equal .:1,erice under law.

F.b.,crteenth Amendment embodied and erliphamied thi
!drat State support of segregated sehools through aus arrange,

itiariagcsuriit, hinds, or propert7.- cannot be squared ss h

the Autt-titirlicta's cannuinki .that no State shall dem.- to' ariV
i!Ctsfir sk it bin its puisdietvn thu Equal protection ;4 the

The basic del:1,0,010 lirmun W tiourdnituish: readied
hs t 44k alter the caw bail been briefed .ind.o.vice
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argued and the issues had been given the most serious con-
sideration. Since the first Brawn opinion three new Justices
have come to the Court. They are at one with the Justices still
on the Court whe participated in that basic deeision as to its
cerrectness, and that decision is now unanimously reaffirmed.
The principles announced in that decision and the obedience of
the States to them. according to the command of the Constitu-
tion, are indispensable for the protections of the freedoms -
guaranteed by our fundamental charter for all of us. Our con-
stitutional ideal of equal justice under laW is-thus made a living
troth

Invalid Student Transfer Plan

The first Supreme Court opinion specifically treating the adequacy
of a desegregation plan came eight years, almost to the day, after
Bruaa II. s The case involved desegregation plans that had been ap-
proved by lower federal courts for two Tennessee school districts (Knox-

...

ville and Davidson County). Each school district was to be rezoned
without reference to race, but there was to be a transfer plan whereby
a student who was assigned to a school where the majority of students
were "of a different race" could be transferred to a school where his
ram was in the majority.

The Supreme Court reversed the lower courts and invalidated the
transfer provision. It declared:

It is readily apparent that the transfer system proposed lends
itself to perpetuation of segregation. Indeed, the provisions can
work only toward that end.. While transferS are available to
those who choose to attend school where their race is in the
majority, there is no provision whereby a student might
transfer upon request to a school in which his race is ,in
minority, unless he qualifies for A "good cause"' transfer
Here the right of transfer, which operates solely on the basis of
a racial classification, is a orw. way ticket leading to hue one
destinatiori, i.e., the majority race ,: the transferee atercon,
tinued segregation..

Classifications based on race for purposes of transfers
between public schools, as [operating) here, violate the Equal
Protection Clause of the Fourteenth Amendment . The
remgnition of race as an absolute criterion for granting
trarders which operate only in ,the direction of schools in
w WI the transferee's race is in the majoros is no less or
constitutional than Its use for original admission or wimequent
iiwgnment to public schools "
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The Court emphasized that it was the particular transfer plan
presented here that was unconstitutional. It said the issue would be dif-
ferent if the transfers were unrestricted as to race of transferee and as to
racial composition of schools. It added that due to the passage of time,
"the context in which we must interpret and apply [the criterion from
Brown II of 'all deliberate speed') to plans for desegregation has been
significantly altered , The transfer provisions here cannot be deemed
to be reasonably designed to meet legitimate local problems, and
therefore do not meet the requirements of Brown."7

Invalid School Closing .

A !, pia later. the Court said, "the time for mere 'dehberate speed' has
run out.'" The case was the result of the only complete shutdown of a
public school system in the wake of desegregation. Although corn-
puhory education lass% had been repealed in a few states and legisla-
tion authorizing closings was included in the wave of statutes aimed
at stopping or slowing desegregation, only Prince Edward _County,
Virginia. (one of the five districts in the Brou n litigation) actually closed
its public schools For the fivt. school years beginning in 1959, a private
group. aided by public funds, operated private schools for white
children in that County Having rejected an offer to set up segregated
pro, ate schools for their children, blacks in the county continued to

ork through the courts for desegregation in public education. For
four sears. there was no formal education for the black children, who
comprised about fifty-fist! percent of school-age residents of the coun-
ty In 1%1 fe,1( rill, state, 4.ind local authorities cooperated with a
pris a t e organization to start classes for blacks.

The Supreme Court held riot only that the closing of the schools was
urn (Institutional but that the district court was empowered to order
their retipening Basn: to.the decision was the fact that public schools
were being maintained throughout Virginia except in the one county.
Thf- 0.1110 said.

Virginia lass as here applied, unquestionably treats the
sc boo) children of Prince Edward differently from the way it
treats the sehool chddren of all other Virginia counties. Prince
Edward children must go to a private school or none at all; all
other Virginia children can go to public schools. Closing Prince
Edward's schools bears more heavily on Negro children in
Prince Edward County since white children there have ac-
credited private schools which they- can attend, while colored
children until Yery recently have had no available private
schools, and even the school they now attend is a temporary
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expedient. Apart from this expedient, the result is that Prince
Edward County school children, if they go to school iri.their
own county, must go to racially segregated schools which,
although designated as private, are beneficiaries of county and
state support.

[Tjhe record in the present case could not be clearer that
Prince Edward's public schools were closed and private schools
operated in their place With state and county assistance, for
one reason, and one reason only: to, ensure, through measures
taken by the county and the State, that white and colored
children in Prince Edward County would not, under any cir-
cumstances, go to the same school. Whatever nonracial
grounds might support a State's allowing a county to abandon
public schools, the object must be a constitutional one, and
grounds of race and opposition to desegregation do not qualify
as constitutional.°

The Court took notice that the case began in 1951 and had been
delayed "by resistance at the state and county levels, by legislation, and
by lawsuits. The original plaintiffs have doubtless all passed high
school age. There has been entirely too much deliberation and not
enough speed in enforcing the constitutional rights which we held in
Brown I had been denied Prince Edward County Negro children."°

Relief for Some Black Students

The Court's concern with the pace of desegregation was further ex-
pressed in Deeember, 1965." The Ft. Smith, Arkansas school system
had adopted a grade-a-year desegregation plan that began with first
grade in 1957-58, and thus, for 1965-66, had left 10th, llth, and 12th
grades segregated. In a short per curiam opinion, the Court said that
the black students in those still-segregated grades were entitled to im-.

mediate relief. Their "assignments are constitutionally forbidden not
only for the reasons stated in [Brown l], but also because [they] are
thereby prevented from taking certain courses offered only at another
high school limited to white students. . .."12 Instead of a remand for
further proceedings on relief, the Court ordered that black students
desiring courses not offered in their segregated high school be allowed
immediate transfer.

Three Inadequate Freedom-of-Choice Plans

In 1968, the Court decided three cases from three circuits in each of

which the basic issue was the adequacy of a desegregation plan. Each
plan involved the "freedom-of-choice" concept that had been widely in-
stituted in the South in the 1960's. In essence, this arrangement involved
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no reassignments by order of school authorities. Children whose
parents expressed a preference for them to attend a school other than
the one to which they normally would be assigned would be reassigned
If feasible. The concept was grounded in the erroneous notion that the
dropping of prior'compulsory segregation was all that was required
constitutionally. Furtherthore, because the starting point was a school
assignment baSed entirely on race, in effect only those who wished to
leave a school where their race was predominant in order to attend a
schbol where their race was in the minority would ask for transfers.
"Black" and "white" school designations in the minds of community
members would be changed only if large numbers of students trans-
ferred. It is not surprising that only small numbers of blacks moved to
"white" schools, and an Insignificant number of whites moved to
"black" schools.

The setting for the principal caseP was New Kent County, Virginia,
in which there were only two schools being operated. Until 1965, no
mixing of the races in school had occurred. At that time, in order to re-
main eligible for federal funds, a freedom-of-choice plan was adopted.
In the next three years no white child bad chosen to'attend the "black"
school, and eighty-five percent of the black children remained in that
school. The Court, in holding that the plan was insufficient, said:

In other wOrds, the school system remains a dual system.
Rather than further the dismantling of the dual system, the
plan has operated simply to burden children and their parents
with a responsibility which Brown II placed squarely on the
School Board. The Board must be required to formulate a new
plan and, in light of other courses which appear open to the
Board, such as zoning, fashion steps which promise realistical-
ly to convert promptly to a system without a "white" school
and a "Negro" school, but just schools.k4

The Court declined to rule that freedom-ol:choice could have no
place in a desegregation plan. "We do not hold that a 'freedom-of-
choice' plan might of itself be unconstitutional, although that argu-
ment has been urged upon us."" The Court observed that "general ex-
perience under 'freedom-of-choice' to date has been such as to indicate
its ineffectiveness as a tool of desegregation,"" but it recognized the
possibility that it might work under some unspecified circumstance.
However, "if there are reasonably available other ways, such for il-
lustration as zoning, promising speedier and more effective conversion
to a unitary, nonracial school system, 'freedom-of-choice' must be held
unacceptable."17

The Court took the opportunity to redefine the legal duty of boards of
education in formerly de jure segregated districts. It said that Brown I I

76
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had established that such a board was "clearly charged with the affir-
mative duty to take whatever steps might be necessary to convert [the
dual system] to a unitary system in which racial discrimination would
L.?. at...blared root and branch."" it decreed that henceforth boards
and reviewing courts should apply an "effects" test in assessing ade-
quacy of desegregation measures. The concept, which was to replace

the Brown II standard of "all deliberate speed," was expressed in these
words: "The burden on a school board today is to come forward with a
plan that promises realistically to work, and promises realistically to
work now."1°

In the second case," from Arkansas, the fact situation was very
similar to that in Green. In Raney the Court, relying on the Green
reasoning to find the freedom-of-choice plan inadequate, added the
direction to lower courts that it was their responsibility not to disraiss a
segregation case until it was clear that disestablishment of the dual
system actually had been achieved. The Court said that the lower
courts should retain jurisdiction to insure both that a constitutionally
acceptable plan is adopted and that it is operated so that the "'goal of a
desegregated, non-racially operated 'school system is rapidly and final-

ly achieved.'" In the third case, arising in Tennessee, the Court
struck down a "free transfer" provision that in effect negated an assign-
ment plan that otherwise was capable of producing meaningful
desegregation." The Court, referring to its decision live years before in
Goss, said:

While we there indicated that "free-transfer" plans under
some circunistances might be valid, we explicitly stated that
"no official transfer plan or provision of which racial segrega-
tion is theinevitable consequence may stand under the Four-
teenth Amendment." [Goss] So it is here; no attempt has been
made to justify the transfer provision as a device designed to
meet "legitimate local problems;" rather it patently operates as
a device to allow re-segregation of the races to the extent
desegregation would be achieved by geographically drawn
zones. Respondent's argument in this Court reveals its purpose.
We are frankly told in the Brief that without the transfer op-
tion it is apprehended that white students will flee the school
system altogether. "But it should go withOut saying that the
vitality of these constitutional principles cannot be allowed to
yield simply because of disagreement with them.", [Brown II]

We do not hold that "free transfer" can have no place in a
desegregation plan. But like "freedom of choice," if it cannot
be shown that such a plan will further rather than delay con-
version to a unitary, nonracial, nondiscriminatory school
system, it must be held unacceptable."
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Teacher Desegregation Required

The topic of faculty desegregation was treated by the Supreme Courtfor the first time in November, 1965, over a decade after the Brown II
desegregation-implementation opinion. The case was a suit against the
Board of Education of Richmond, Virginia, contesting a Plan that wasbeing put into effect to desegregate the schools." The Court of Appealsfor the Fourth Circuit had affirmed a district coures'holding that omis-sion from the plan of any provision requiring the assignment of facultykrsonnel on a nonracial basis was not sufficient cause to require rejec-
tion of the plan. The appellate court had ruled that it was proper to deferinquiry into the appropriateness of teacher assignments and other "sup-
plemental measures" until the effects of the "direct measures" regarding
pupil reassignments could be determined.

The Supreme Court disagreed. It ordered immediate hearings on thequestion of faculty assignments, saying:
There is no merit to the suggestion that the relation betweenfaculty allocation on an alleged racial basis and theadequacy ofthe desegregation plans is entirely speculative. Nor can we
perceive any reason for postponing these hearings: Each planhad been in operation for at least one academic year; these suits
had been pending for several years; and More than a decade haspassed since we directed desegregation of public school facilities"with all deliberate speed." .. Delays in desegregation of
school systems are no longer tolerable.25

Less than a month later, the Court answered a key question of
standing to sue for the desegregation of te4ing staffs by stating that
students not yet in desegregated classes could challenge the racial alloca-tion of faculty on two theories: that it denies them equality of educa-
tional opportunity without regard to segregation of students, and that itrenders inadequate an otherwise constitutional student desegregationplan soon to be applied to their grades.2°

The first Supreme Court opinion dealing expressly with the im-plementation of a faculty desegregation plan came in 1969 in a case that
arose in Montgomery County, Alabama.27 The district judge hadordered the school board to move toward a goal under which the ratio ofwhite to black faculty members in each school was substantially thesame as it was within the system as a whole. Also, for the 1968-69 school
year; each school was to have at least one full-time teacher of the minori-ty race of teachers in that school. In schools with twelve or more
teachers, the race of at least one out of every six faculty and staff
members was required to be different from the race of the majority of
faculty and staff members in that school. The Court of Appeals for the



70 Chapter 8

Fifth Circuit had modified the ratio pattern for 1968-69 to require only

"approximately" the ratio and had held that the ratio concept should

be eliminated in the future with compliance not tested solely by the

achievement of ratios. The two-to-one decision of the appellate panel

was left in effect by the rejection, in a six-to-six vote, of a rehearing by

all judges on the circuit court.

The Supreme Court reversed, ordering the ratio arrangement to be

put into immediateeffect. The key reasoning was as follows:

Judge Johnson's order now before us was adopted in the

spirit of this Court's opinion in [Green] in that his plan

"promises realistically to work, and promises realistically to

work now." The modifications ordered by the panel of the

Court of Appeals, while of course not intended ,to do so,

would, we think, take from the order some of its capacity to ex-

pedite, by means of specific commands, the day when a com-

pletely unified, unitary, nondiscriminatory school system

becomes a reality instead of a hope. We believe it best to leave

Judge Johnson's order as written rather than as modified by the

2-1 panel, particularly Iii view of the fact that the Court of Ap-

peals as a whole was evenly divided on this subject. We also

believe that under all the circumstances of this case we follow

the original plan -outlined in Brown //, as brought up to date

by this Court's opinions in [Green] and [Griffin], by accepting

the more specific and expeditious order of Judge Johnson,

whose patience and wisdom are written for all to see and read

on the pages of the five-year record before us."

"With All DeliberateSpeed"
Replaced by "Terminate at Once"

In the fall of 1969 the Supreme Court issued a brief order that fun-

damentally changed the pace of desegregation." 'The vehicle was an

appeal from the granting to certain Mississippi school districts by lower

courts of additional time before desegregation plans were to be put into

effect. The Court said:

The question presented is one of paramount importance, in-

volving as it does the denial of fundamental rights to many

thousands of school children, who are presently attending

Mississippi schools under segregated conditions contrary to the

applicable decisions of this Court. Against this background the

Court of Appeals should have denied all' motions for additional

time because continued operation of segregated schools under

a standard of allowing "all deliberate speed" for desegregation

is no longer constitutionally permissible. Under explicit
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holdings of this Court the obligation of every school district is
to terminate dual school systems at once and to operate now
and hereafter only unitary schools."

This decision required that lower courts no longer allow the status
quo of complete or substantial segregation to continue while arguments
and appeals dragged on in the courts. It was now a matter of "integrate
now and litigate later." Objections to plans ordered would be con-
sidered by the courts after they were in operation, not before, as had
been the typical situation.

The 1971 Cases: Specifics for
Desegregating Dual School Systems

As expected, many types of arrangements were ordered by lower
federal courts. The parameters of the constitutional mandate and the
techniques that federal judges could order were discussed at length by
the Court in 1971 in a series of cases. The case utilized by the Court for
its primary exposition was from Charlotte, North Carolina, where
lower courts had ordered a plan involving the most politically volatile
of the techniquesbusing." The Court unanimously held that the
technique could be utilized and that under the circumstances, the
order was reasonably within the trial judge's discretionary power. It
observed that nationwide approximately thirty-nine percent of all
public school children were bused, that busing had been used exten-
sively in Charlotte over the years, and that the new busing plan, which
included the consideration of desegregation, compared favorably ,.ith
the existing one as to time spent by students on buses. It said:

In these circumstances, we find no basis for holding that the
local school authorities may not be required to employ bus
transportation as one tool of school desegregation. Desegrega-
tion plans cannot be limited to the walk-in school.

An objection to transportation of students may have validity
when the time or distance of travel is so great as to either risk the
health of the children or significantly impinge on the educa-
tional process. . .. The reconciliation of competing values in a
desegregation case is, of course, a difficult task with many sen-
sitive facets but fundamentally no more so than remedial
measures courts of equity have traditionally employed."

The Court also addressed what it called -racial balances or racial
quotas.- The district court had ordered that efforts be made to reach a
seventy-one percent to twenty-nine percent ratio of white to black
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students in the various schools so that there would be no basis for con-
tending that one school was racially different from the others. The
Court found the guideline to be within the equity power of the federal

court that was charged with fashioning a remedy for the constitutional

violation. The Court said:

If we were to read the holding of the District Court to require,
as a matter of substantive constitutional right, any particular
degree of racial balance or mixing, that approach would be
disapproved and we would be obliged to reverse. The constitu-
tional command to desevegate schools does not mean that
every school in every community must always reflect the racial
composition of the school system as a whole.33

On the point of altering attendance zones to "break up the dual
school system," the Court stated:

Absent a constitutional violation there would be no basis for
judicially ordering assignment of students on a racial basis. All
things being equal, with no history of discrimination, it might
well be desirable to assign pupils to schools nearest their
homes. But all things are not equal in a system that has been
deliberately constructed and maintained to enforce racial
segregation. The remedy for such segregation may be ad-
ministratively awkward, inconvenient, and even bizarre in
some situations and may impose burdens on some; but all
awkwardness and inconvenience cannot be avoided in the in-
terim period when remedial adjustments are being made to
eliminate the dual school systems.34

The Court addressed the question of the continued existence in a
former dual school system of schools attended almost entirely by

students of one race. It commented that there might be circumstances
where a small number of schools served essentially one race. No clear-
cut rule could govern all circumstances. However, theCourt said:

[I]n a system with a history of segregation the need for
remedial criteria of sufficient specificity to assure a school
authoritys compliance with its constitutional duty warrants a
presumption against schools that are substantially dispropor-
tionate in their racial composition. Where the school
authority's proposed plan for conversion from a dual to a
unitary system contemplates the continued existence of some
schools that are all or predominatk of one race, they have the
burden of showing that such schoorassignments are genuinely
rmndiscriminatory. The court should scrutinize such schools,
and the burden upon the school authorities will be to satisfy
the court that their racial composition is not the result of pre-
sent or past discriminator y. action on their part."
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CHAPTER 9

Race and Education:
Continuing Application of
the Constitutional Mandate

Altering School District Boundaries while Desegregating

The remarkable unanimity of the Justices of the Supreme Court in
school desegregation cases came to an end in 1972 in a case involving
changes in boundaries of school districts in states dismantling dual
school systems) In another boundary case decided at the same time.
however, the opinion was unanimous.' The disagreement in the first
case. from Virginia, was not on the legal principles to be applied but on
their application to the facts. In each case, the district court had en-
joined the creation of a new school district, and in each, the court of
appeals had reversed. The Supreme Court held that the court of ap-
peals ViiLS inkorrect in both cases.

In the first case, the Court majorit!, of five said that a propuszil

to erect new boundary lines fur the purpose, of sehool atten-
dance where a dual school system had long flourished
must be judged according to whether it hinder% or furthers the
process of school desegregation. If the proposal would impede
the dismantling of the dual system, then a dist rif:t court, in the
exercise of its remedial discretkm, rnas Pririirk it from beini.:
carried out.'

The conclusion of the majority was that the t,,tality f i:irt
surrounding the establishment by a municipality' of a school district
separate from then,rity in which the municipahty was located would
impede the process of desegregation in the county that had operated as
one segregated system. The individual factors leading to that comlu-
sion were that the differenmS in racial percentages in the two distrietc
would begin somewhat out of balance and would, according to lower
court findings, sorm become wider; the two formerly all-white sehook
Were located in the city, while all the 8( hoots in the surrounding countv
were formerly, all-black; the buildings in the city were on better sites
and were better equipped; and the intention to change to a separate
district was announced hy the city council two weeks aftetthe entry of
the first desegregation decree that would have caused more than a little
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r ilPflidathvr pattfli, mrerls .,egregated singleehang,
ssstem

The majority said that it was proper in such a eaw to exarrune the e1 .
feet., on desegregating school ssstems, with no riecessats fur proof of a
discriminators motise on the part of. officials The minority said that
because the city hiid a right to establish a. separate system under state
lass that was not related to segregation, the findings of the district
(:(n1rt .0 to discrinunatory effects, especially irn future projections. were
not sufficient to support a federal injunctiorrligainst the action. The
four Justices emphasized, however, that lijf it appeared that the city
or Emporia's operation of A separate school- system would either
perpetuate racial segregation in the schools of the Creensville County
.itrea or otherwise frustrate the dismantlmg of the dual system in that
area. [wei woUld unhesitatingly ynn in [the majority judgment] "'

In the second case, all Mne justices voted to invalidate a North
Carohna statute that authorized the- creation of a new school dtstrict
for the cits of Scotland Neck, a part of The Halifax County school
district then in the process of dismanthng a &al whoolsystem.;The
Croat found that the divarity in the ract,a1 composition' of the two
school districts to be formed by the separation would tie "substantial'.
4ifts -seven percentowhite in one and eleven percent white in the,
other:, The foiar Justices who had dissenttd in the Emporia vase joined
ira a concurring opinion explaining that in the Scotland Neck case.not
orils would the disparity in racial composition of the schools be great,
lett also that there was no reason for the legislation except to avoid im
pending desegregation in the ina

The Denver Case: De jure Segregation outside the South

rt.to P 1 Supreme Court opinions had dealt only with school.
&segregation ai states that had required ior expressly permitted local
distrne. to require) separation of the ra6% In public schools. That the
wgrustation to be corrected in those cases had been governmentally im-
powl Ate jure segregation) rather than adventitiOuSly growing out
of tlic,..,'iniform application of racially neutral student assignment'
policus r.e de faeto segregation) wks uncontestable Several times-in
the Swann opinam, the Court emphasized that it was discussing only
de Dire segregation Such segregation.; however, was not confined to
those statei that fnitX required it by state !:onstitution or statute. Some
of the school segregation in the North .and West erroneously was con-
Nidered by many to 'be de facto segregation The existence of de Ore
segregation outside of .the South was essentiak a qtiestion of proof.
Aisser federal ,f and statei courts had decided several casiA' bearing on
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were segregated to w the sectitai oi the iiWnCt that the lower
W4t1S had found to he t titled of an tincoustitotional policy of
deliberate rat tal wgregation Fortherinqire, there was unctintroverted

derite ttit for many years teitilwrs and staff had lieen amigned on a
uf minority., teacher to,thuitirity .w hoot_ The Court said that it had

nes er suggested that plaintiffs In school desegregation cases must bear
the burden of proving tivt dements of de jure wgregatioo in connection
w eath and every school within the system. It stated that, to the con,
trarr, it had held that when plaintiffs could prove that a carrent'condt-
t nf segregated schooling existed within a district where a dual system
sk as statutorily compelkd or alithigited at the tine of the Brotun
decision, the state autornaticidly !Mist astolnle an affirmative duty to el
iectuate a transititni tim a racially nondiscriminatory school system.

Itectigoizing that a statutory dual school system had never existed in
Denser, the court stated that -where plaintiffs prove that the saiool
authorities have carried out a systematic program of segregation af .
fectutg a substantial portion of the students, schOols, teachers, and
fat limes %OW the school system, it is only crunrnon sense to conclude
that there exists a predicate for a finding of the existence of a dual
school system." The impact of racially inspired school board actions
goes bestmd the particular %hook that are the silbjects of those actions.
IV, finding ttf interitionally segregative . school boird adMris in a
meaningful portion of a sdiool system, al, In this Caw, creates a
presumption that other segregated schooling within the system is not
atheism loos -"

The Court acknowledged the -rare- possibility that there might be a
situation where the geographical structure of, or the natural boure
dunes within, a school district could have the effes t of dividing the
district into "separate, identifiable and unrelated"9' units Since deter,
niming whether an einntion exists is eswntially a question of Net,
which in the first instance must be resolved by a trial court, the Court
remanded the case to the trial court to determine if the de jure
segregated area was a "wparate, identifiable and unrelated" 'tertian
that should be treated as isolated from the rest of the district If the
school hoard faded to prove that contention, the lower court WAS
directed to aw.vrtani whether the board's policy of deliberate racial
segregation in the Park Hill schools constituted die entire school system
a dual school system If so, the school board must be ordered to
desegregate the whole system completely If not, the board must affir,
matively show that the segregatinn in the core city schools was not the
molt ot tion The reason for this shift of burden of proof
w as that oitentional illegal actions had been proved for one section of

the city If the board faded to rebut the prima facie t ase iFt regard to

1.
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the core city schools, the trial court was instructed to order desegrega-
tion of this cluster of schools. (On remand, it was held that the
evidence established Denver to be a dual school system and thus subject
to a system-wide desegregation order.")

In the Denser ease, the Supreme. Court niok the opportunity to stress
that it was dealing with de jure segregation It dearly stated the legal
test for such a determinatiow "We emphasize that the differentiating
factor between de jure segregation and sot idled du facto segregation

is Purpose or intent to segregate ""

Excessive Court-ordered Remedies

In 11474 the Court i'Xmnincd the extent of the power of federal courts
to order remedies for wgregation which wtoold directly affmt school
districts other than the onP at bar In a given ease. Specifically, If a
frnierlIs de jure segregated district contains at the time of adjudication
such a high percent of blacks that meaningful racial mixing cannot take
place because of the small percent of whites attemling the district..
schiiols, does the federal Constitution require that adjacent districts
that are hew:a:, populated bs whites participate in remedtating the
situation?

Bs a fiseto four vote, the Court answered, di effect "not if thir.e
surrounding distil( is wpm not themsev invoked in de.t.tunimitor!,
acts.13 The Court said

We granted certiorari to determine whether a federal/
court mav impose a hillitlthstnitt, areawide remedy to a single
district de jure segregation problem absent any finding that the
other included school districts have failed to operate mimic:,
school systems within their districts, absent any claim or find
ing that the boundary lines of any affected school district were
established with the. purpose of fostering racial segregation in
public schoOls, absent any finding that the included districts
committed acts which effected segregation within the other
districts, and absent a meaningful opportunity for the included
neighboring school districts to present evidence or be heard on
the propriety of a multidistrict remedy or 4)71 the question of
constit;utiorial violations by those neighboring district,, '4

ID so framing the Mlle, the Court set out the flaws in the lower
courts' disposition of the case, which had been to conclude that the
only feasible desegregation plan involved the crossing of the boundary
lines between the Delroit school district and adjacent or nearby school
districts for the limited purpose of providing an effective desegregation
plan The Sixth ir:trcult t';ourt of Appeals had said that sun h a plan

("1
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would he appropriate because of ceitain acts of the state and that it
could be implemenkd because of the state's authority to control local
school districts. (The bowl' of .education of Detroit was an instrumen-
tality of the state, and the state legislature and state board of education
contributed to the Detroit situation by certain actions and inactions in
regard to funding, construction, and transportation.) The district court
had been ordered, however, to give those suburban school districts that
might be affected by an interdistrict order an opportunity to be heard
with respect to the scope and implementation of such a remedy.

That there was de jure segregation in Detroit was affirmed byThe
Supreme Court, and the lower courts were instructed to formulate
pfomptly a decree to eliminate it within the district. But the Court re-
jected the lower courts' approach to school district boundaries. It said:

Boundary lines may be bridged where there has been a con-
stitutional violation calling for interdistrict relief, but, the no-
tion that school district lines niay be casually ignored Or
treated as a mere administrative eonvenience is contrary to the
history of public education in our country. No single tradition
in public education is more deeply rooted than local control
over the operation of schools; local autonomy has long been
thought essential both to the maintenance of community con-
cern and support for public schools and to quality of the educa-
tional process.'3

The Court expressed concern about problems that would develop if
the fifty-four independent school districts included in the possible
metropolitan plan were, in effect, consolidated. Included would be
276,000 students in Detroit and some 503,000 students in the other
fifty, three districts in the "desegregation area." The Court stated:

Entirely apart from the logistical and other serious problems
attending large-scale transportation of students, the consolida-
tion would give rise to an array of other problems in financing
and operating this new school system. Some of the more ob-
vious questions would bel What would be the status and
authority of the present popularly elected school boards?
Would the children of Detroit be within the jurisdiction and
operating control of a school board elected by the parents and
residents of other districts? What board or boards would levy
taxes for school operations in these 54 districts constituting the
consolidated metropolitan area? What provisions could be
made for assuring substantial equality in tax levies Among the
$4 districts, if this were deemed requisite? What provisions
would be made for financing? Would the validity of long-term
bonds be jeopardized unless approved by all of the component

b,1
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districts as well as the State? What body would determine that
portion of the curricula now left to the discretion of local
school boards? Who would establish attendance zones, pur-
chase school equipment, locate and construct new schools, and
indeed attend to all the myriad day-to-day decisions that are
necessary to school operations affecting potentially more than
three-quarters of a million pupils."'

The Court further observed that in resolving the problems, the
district coort would first have to take on a legislative function and then
an administrative one: "This is a task which few, if any, judges are
qualified to perform and one which would deprive the people of con-
trol of schools through their elected representatives.""

Also stressed was the fact that evidence of de jure segregation was
confined to Detroit schools (with only one relatively minor instance in-
volving another district). The Court further stated that "Nile constitu-
tional right of the Negro respondents residing in Detroit is to attend a
unitary school system in that district,"8 and that unless the district
lines were discriminatorily drawn or only white students were allowed
to attend schools in adjoining districts, there was no constitutional duty
to make provisions for black students to do so.

It must be emphasized that the Court did not rule out interdistrict
remedies per se. It set the standards to lw met before a federal court
could order them as follows:

[ Ijt must first be shown that there has been a constitutional
violation within one district that, produces a significant
segregative effect in another district. Specifically, it must be
shown that racially discriminatory acts of the state or local
school districts, or of a single school district have been a
substantial cause of interdistrict segregation. Thus an inter-
district remedy might be in order where the racially
discriminatory acts of one or more school districts caused racial
segregation in an adjacent district, or where district lines have
been deliberately drawn on the basis of race. In such cir-
cumstances an interdistrict remedy would be appropriate to
ehminate the interdistriet segregation directly caused by the
constitutional violation."'

In 1976, the Court considered a ease in which a district judge had re-
quired periodic readjustments in student amignment patterns to reflect
demographic changes in population subsequent to the implementation
of an initial student assigmnent plan." After de jure segregation had
bevn found to exist in Pasadena, California, the school board was
ordered in 1970 to institute a plan that would mult in no school buying
"a majority of any minority students." In 1974, when the board sought
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to modify this requirement, the judge said that the order "'meant to me

that at least during my lifetime there would be no majority of any
minority in any school in Pasadena."" The Supreme Court, in holding

that the judge had exceeded his authority, pointed to the facts that the

initial order, which had encompassed a plan to correct existing de jure

segregation, had accomplished that objective and that changes be-

tween 1970 and 1974 in enrollments in five of thirty-two schools were

not due to any acts of the school authorities but were the result of

changes in residential patterns. The Court declared:

That being the case, the District Court was 'not entitled to re-
quire the [school district] to rearrange its attendance zones
each year so as to ensure that the racial mix desired by the
court was maintained in perpetuity. For having once im-
plemented a racially neutral attendance pattern in order to
remedy the perceived constitutional violations on the part of
the [school district], the District Court had fully performed its
function of providing the appropriate remedy for previous
racially discriminatory attendance patterns."

Appropriate Court-ordered Remedies

A year later. the Court considered further the extent of the remedial

powers of federal courts in school desegregation cases." Following the

decision in 1974 of Milliken I that upheld the finding of de jure segrega-
tion in the Detroit public schools and ordered it corrected within that
system, certain prescriptions were made by the district court and
upheld by the Court of,Appeals for the Sixth Circuit. Four components
of the court-ordered desegregation plan were challenged in Milliken II.
They were: (1) a remedial reading and communkations skills program,
(2) an inservice education program to assist teachers in coping with

problems in the desegregation process, (3) a new testing program free
from racial, ethnic or cultural bias, and (4) an expanded counseling
and career guidance program.

The rationale of the challenge was described by the Court as follows:

In challenging the order before us, petitioners do not
specifically question that the District Court's mandated pro-
grams are designed, as nearly as practicable, to restore the
schoolchildren of Detroit to a position they would have en-
joyed absent constitutional violations by state and local of-
ficials. And, petitioners do not contend, nor could they, that
the prerogatives of the Detroit School Board have been
abrogated by the decree, since of course the Detroit School
Board itself proposed incorporation of these programs in the
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first place. Petitioners' sole contention is that, under Swann,
the District Court's order exceeds the scope of the constitu-
tional violation. Invoking our holding in Milliken I, petitioners
claim that, since the constitutional violation found by the
District Court was the Unlawful segregation of studeats on the
basis of race, the court's decree must be limited to riunedying
unlawful pupil assignments."

A unanimous Court, stating that "[t]his contention misconceives the
principle petitioners seek to invoke,"25 rejected the argument and ex-
plained the principle in these words:

The well-settled principle that the nature and scope of the
remedy are to be determined by the violation means simply
that federal court decrees must directly address and relate to
the constitutional violation itself. Because of this inherent
limitation upon federal judicial authority, federal court
decrees exceed appropriate limits if they are aimed at
eliminating a condition that does not violate the Constitution
or does not flow from such a violation, or if they are imposed
upon governmental units that were neither involved in nor af-
fected by the constitutional violation, as in Milliken I. But
where, as here, a constitutional violation has been found, the
remedy does not "exceed" the violation if the remedy is tailored
to cure the condition that offends the Constitution'."

The "condition" offending the Constitution is Detroit's de
jure segregated school system, which was so pervasively and
persistently segregated that the District Court found that the
need for the educational components flowed directly from con-
stitutional violations by both state and local officials. These
specific educational remedies, although normally left to the
discretion of the elected school board and professional
educators, were deemed necessary to restore the victims of
discriminatory conduct to the position they would have en-
joyed in terms of education had these four components been
provided in a nondiscriminatory manner in a school system
free from pervasive de jure racial F.egregat ion.

In a word, discriminatory student assignment policies
can themselves manifest and breed other inequalities built
into a dual system founded on racial discrimination. Federal
courts need not, and cannot, close their eyes to inequalities,
shown by the record, which flow from a longstanding segre-
gated system."

Also of significance in this case was the affirmance of an order that
the cost of these programs was to be borne equally by the state and the
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local board. The Court observed that state officials, as well as local
ones, had been found responsible for unconstitutional conduct in con-
nection with the Detroit school system's de jure segregation. It held
that federal courts do not violate the eleventh amendment when they
prospectively "enjoin state officials to conform their conduct to re-
quirements of federal law, notwithstanding a direct and substantial
impacton the state treasury..."

Findings Required to Support a Remedy

On the same day the Court' issued the decision in Milliken II, it
delivered another unanimous decision concerning remedies for correct-
ing de jure segregation." The Dayton I case essentially involved ques-
tions of proof and of functions of federal district courts and courts of
appeals. The district court (after two reversals by the Sixth Circuit
Court of Appeals) had ordered an extensive system-wide busing plan
for Dayton, Ohio. This third plan was affirmed by the court of ap-
peals. While expressly reaffirming the principles of Keyes, the Supreme
Court found the remedy to be "entirely out of proportion to the con-
stitutional violations found by the district court,"" as revealed in the
record of the case. It emphasized, however, that this conclusion "is not
to say that the last word has been spoken as to the correctness of the
District Court's findings as to unconstitutionally segregative actions""
on the part of the school board. The Court stated that a remand was
necessary so that the district court could make more specific findings,
taking additional evidence if necessary. The court of appeals, after ac-
cepting or rejecting the specific findings of fact and reviewing the
district court's intatpreta 'on of the applicable law, would affirm,
reverse or modify the distric court's order, giving its reaSons so that its
opinion could be ultimately reviewed by the Supreme Court. The two
reversals in the present litigation by the court of appeals had, in effect,
required an extensive remedy based on recorded facts that did not suf-.
fice to support it.

The Court outlined the procedural steps as follows:

The duty of both the District Court and the Court of Ap-
peals, in a case such as this, where mandatory segregation by
law of the races in the schools has long since ceased, is tO first
determine whether there was any action in the conduct of the
business of the School Board which was intended to, and did in
fact, discriminate against minority pupils, teachers, or staff.

If such violations are found, the District Court in the first
instance, subject to review by the Court of Appeals, must
determine how much incremental segregative effect these

4, <
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violations had on the racial distribution of the Dayton school
population as presently constituted, when that distribution is
compared to what it would have been in the absence of such
constitutional violations. The remedy must be designed to
redress that difference, and only if there has been a systemwide
impact may there be a systemwide remedy.

\iv,' realize that this is a difficult task, and that it is much
eas i. a a reviewing court to fault ambiguous phrases such as
"cui,.ulative violation" than it is for the finder of fact to make
the complex factual determinations in the first instance.
Nonetheless, that is what the Constitution and our cases call
for, and that is what must be done in this case."

In commenting on a "three-part cumulative violation" that had been
found and was apparently the central predicate for the system-wide
order, the Court observed that (1) the fact of pupil population
disparities among schools alone does not violate the fourteenth amend-
ment, (2) the rescission of a previously adopted school board resolution
(recognizing its fault in not taking affirmative action sooner) was "of
questionable validity" in establishing a constitutional violation, and (3)
prior zoning regulations for the high schools that might warrant cor-
rective action did not appear to affect lower grades. Nevertheless, the
Supreme Court left the plan in effect for the upcoming school year.

Systemwide Plans Justified in Ohio

Almost precisely two years after Dayton I, the Court upheld on the
merits a system-wide desegregation plan for Dayton that had been im-
posed by the court of appeals." Following the remand in 1977, the
district court ruled that there was no constitutional violation at all, and
it dismissed the suit. For the third time, the court of appeals reversed.
It set out sufficient facts and conclusions of law to satisfy a Supreme
Court majority that a system-wide remedy was warranted.

The Supreme Court summarized the judgment it affirmed in the
following language:

The basic ingredients of the Court of Appeals' judgment was
that at the time of Brown I, the Dayton Board was operating a
dual school system, that it was constitutionally required to
disestablish that system and its effects, that it had failed to
discharge this duty, and that the consequences of the dual
system, together with the intentionally segregative impact
of various practices since 1954, were of systemwide import
and an appropriate basis for a systemwide remedy. In arriving
at these conclusions, the Court of Appeals found that in some
instances the findings of the District Court were clearly

9.1
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erroneous and that in other respects the District Court had
made errors of law .33

The racial composition of students and staff at various schools in
1954, coupled with some clearly racially motivated acts prior to 1954,
meant that the board was placed under an affirmative duty to correct
its purposeful operation of segregated schools. As the segregation en-
compassed a substantial portion of the district, under the holding in
Keyes, there arose an inference that segregation elsewhere in the
system was intentional. The inference was not rebutted. Further, not
only had the board, subsequent to 1954, changed its arrangements only
slightly, but it "had engaged in many post-Brown / actions that had the
effect of increasing or perpetuating segregation."" The Court said that
the court of appeals was "quite justified in utilizing the Board's total
failure to fulfill its affirmative dutyand indeed its conduct resulting
in increased segregationto trace the current, systemwide segregation
back to the purposefully dual system of the 1950's and to the subse-
quent acts of intentional discrimination.""

On the same day that it issued the preceding five-to-four decision,
the Court released a seven-to-two decision affirming a court-ordered
system-wide desegregation plan for Columbus, Ohio." Two- of the
dissenters in the preceding case joined the majority essentially because
they believed the findings of trial judges should be given more weight
than those of judges of courts of appeals in such cases. Here, the district
court and the court of appeals agreed that in Columbus in 1954 there
existed as the direct result of cognitive acts or omissions of the school
board an enclave of separate schools for black students; that the board
did not assume its affirmative duty to correct the situation; and that
the extent of the segregation had been increased by subsequent acts of
the board so that it had become sufficient to support an order for a
system-wide desegregation plan to bring each school in the system
roughly within proportionate racial balance. In the years since 1954
the intentional segregative acts included assigning black teachers only
to schools with predominantly black student bodies, manipulation of
attendance zones, and site selections for new schools that had the
"foreseeable and anticipated effect of maintaining the racial separation
of the schools."3 The Court observed that there was more evidence of
intent of certain actions,than merely foreseeable disparate impact, but
that in any event such foreseeability was a relevant element of evidence
supporting a conclusion of forbidden purpose.

Referenda Related to Desegregation

In 1982, the Supreme Court rendered two decisions related to the
constitutionality of referenda having the effect of limiting busing of
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Those favoring the elimination of de facto school segregation
now must seek relief from the state legislature, or from the
statewide electorate. Yet authority over all other student
assignment decisions, as well as over most other areas of educa-
tional policy, remains vested in the local school board. . .

[The community's political mechanisms are modified to place
effective decisionmaking authority over a racial issue at a dif-
ferent level of government."

The Court, however, expressly recognized that the power of a state
over its educational system is broad. "Washington could have reserved

to state officials the right to make all decisions in the areas of education

and student assignment. It has chosen, however, to use a .more
elaborate system; having done so, the State is obligated to operate that
system within the confines of.the Fourteenth Amendment.-43N
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CHAPTER 10

Teacher Rights: The Loyalty Turmoil

Loyalty Oaths: A Tedious Evolution

Loyalty oaths for educational personnel existed in thirty states in
1953.' They differed widely in specific provisions. Beginning in 1949,
there had been a wave of enactments of a type of oath that might be
termed "non-disloyalty" because it preseribed that one not do certain
things relating to unlawful overthrow of the government. In 1952, the
Supreme Court issued its first opinion on such an oath required of
educators.' A year before, the Court upheld a requirement (implement-
ing a 1941 city charter provision) that public employees of the city of
Los Angeles swear that they would not advocate the overthrow of the
government by unlawful means, or belong to an organization so ad-
vocating, and that they had done neither for the preceding five years.3
The Court then had viewed the matter as an employment qualification
that was permissible if the proscription applied only tO activities know-
ingly engaged in and if those who had not taken the oath as so inter-
preted were given an opportunity to do so. (It seems certain that today
the oath would not be enforceable fox reasons developed in subsequent
cases discussed later in this section.)'

In Wieman, the Court unanimously invalidated a similar oath after
the Supreme Court of Oklahoma refused to require that membership
be with knowledge of the nature of a proscribed organization.
Membership alone was the basis of disqualification for all current and
prospective public officers and employees, with employees of school
districts specifically covered. The case was brought by members of the
faculty and staff of Oklahoma Agricultural and Mechanical College.
the Court pointed out:

[M]embership may be innocent. A state servant may have
joined a proscribed organization unaware of its activities and
purposes. In recent years, many completely loyal persons have
severed organizational ties after learning for the first time of
the-tharacter of groups ta-which they-had belonged"They
had joined, [but] did not know what it was; they were good,
fine young men and women, loyal Americans, but they had
been trapped into itbecause one of the great weaknesses of
all Americans, whether adult or youth, is to join something."
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[Testimony of J. Edgar Hoover, head of Federal Bureau of In-
vestigation.] At the time of affiliation, a group itself may be in-
nocent, only later coming under _the influence of those who
would turn it toward illegitimate endi. Conversely, an
organization formerly subversive and therefore designated as
such may have subsequently freed itself from the influences
which originally led to its listing.

. . . Yet under the Oklahoma Act, the fact of association
alone determines disloyalty and disqualification; it matters not
whether association existed innocently or knowingly. To thus
inhibit individual freedom of movement is to stifle the flow of
democratic expression and controversy at one of its chief
sources.. .. Indiscriminate classification of innocent with
knowing activity must fall as an assertion of arbitrary power.
The oath offends due process.4

In.1961, the Supreme Court again unanimously struck down a loyal-
tyoath.5 The reasoning was that the vagueness of the provisions of the
oath rendered it unconstitutional. This was the first of many oaths to
be invalidated by the Court because of their content. The challenge by
a public school teacher tci the Florida oath, in the words of the Court,
presented the following question:

The issue to be decided, then, is whether a State can con-
stitutionally compel those in its service to swear that they have
never "knowingly lent their aid, support, adVice, counsel, or
influence to the Communist Party.' More precisely, can
Florida consistently with the Due ProcesS Clause of the Four-
teenth Amendment force an employee either to take such an
oath, at the risk of subsequent prosecution for perjury, or face
immediate dismissal from public service.°

The Court pointed out that nothing in the oath was susceptible of
objective measurement, such as would be advocacy of the violent over-
throw of the government or affiliation with the Communist Party. The
Court posed possibilities, the "very absurdity" of which brought into
focus the extraordinary ambiguity of the language used. Observing
that in the past, Communist Party candidates legally had run in elec-
tions and that the Party had on occasion endorsed candidates
nominated by others, the Court rhetorically asked:

Could one who had ever cast his vote for such a candidate safe-
ly subscribe to this legislative oath? Could a lawyer who had
ever represented the Communist Party or-its members swear
with either confidence or honesty that he had never knowingly
lent his "counsel" to the Party? Could a journalist who had
ever defended the constitutional rights of the Communist Party
conscientiously take an oath that he had never lent the Party

lUL#
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his "support"? Indeed, could anyone honestly subscribe to this
'oath who bad ever supported any cause,with contemporaneous
knowledge that the CommUnigt Party also supported itr

Quoting from cases with other subject matter, the Court emphasized
that "a statute which either forbids or requires the doing of an act in
terms so vague that men of common intelligence must necessarily guess
at its meaning and differ as to its application, violates the first essential
of due process of laws" It added that "Nile vice of unconstitutional
vagueness is further aggravated where, as here, the statute in question
operates to inhibit the exercise of individual freedoms affirmatively
protected by the Constitution."9

The Court added that it was not queitioning the basic power of a
state to safeguard the public service from disloyalty, but was requiring
that such be done without infringing upon the constitutional rights of
individuals.

In 1964, in a case brought by University of Washington personnel,
the Court struck down two oaths on the same grounds as in the
preceding case.'° One oath, enacted in 1955, was of the non-disloyalty
type. The other, which had been in effect since 1931, exacted a promise
that the teacher would "by precept and example promote respect for
the flag and the institutions of the United States' of America and the
State of Washington, reverence for law and order and undivided
allegiance to the government of the United States."

The Court's holding that this was unconsqtakinallY vague was par-
tially buttressed as follows:

The range of activities which are or might be deemed inconsis-
tent with the required promise is very wide indeed. The
teacher who refused to salute the flag or advocated refusal
because of religious beliefs might *ell be accused of breaching
his promise. . .. And what are "institutions" for the purposes of
this oath? . . . The oath may prevent a professor from criticiz-
ing his state judicial system or the Supreme Court or the in-
stitution of judicial review. Or it might be deemed to proscribe
advocating The abolition, for example, of the Civil Rights
Commission, the House Committee on Un-American Ac-
tivities, or foreign aid.

It is likewise difficult to aseertain what might be done
without transgressing the promise to "promote undivided
allegiance to the government of the United States." It would
not-bnreasonable for the serious-minded oathtaker-to-corr-
dude that he should dispense with lectures voicing far-
reaching criticism of any old or new policy followed by the
Government of the United States. He could find it ques-
tionable under this language to ally himself with any interest
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group dedicated to opposing any current public policy or law
of the Federal Government, for if he did, he might well be ac-
cused of placing loyalty to the group above allegiance to the
United States.12

The opinion of the Court repeated the Cramp dictum that it did
not question the power of a state to take proper measures to safeguard
the public service from disloyal conduct. In this case, two Justices
dissented.

In the next loyalty oath case, in 1966, there were four dissenters from
a decision invalidating an Arizona oath and accompanying statute that
provided for criminal penalties, as well as discharge, for anyone taking
the oath who knowingly became or remained a member of the Com-
munist Party or of an organization having for one of its purposes the
overthro* of the government by force or violence.13 The majority opin:
ion tied together the question of the oath itself and criminal penalties
attached to the violation thereof. The minority dwelt on the oath and
did not specifically say whether or not it thought such membership
could be made a crime.

The heart of the majority opinion was that "[a] law which applies to
membership without the 'specific intent' to further the illegal aims of
the organization infringes unneceisarily on protected freedoms. It rests
on the doctrine of 'guilt by association' which has no place here."14

The Supreme Court further commented:

One who subscribes to this Arizona oath and who is, or
thereafter becomes, a knowing member of an organization
which has as "one of its purposes" the violent overthrow of the
government, is subject to immediate discharge and criminal
penalties. . . . Would it be legal to join a seminar group
predominantly Communist and therefore subject to control by
those who are said to believe in the overthrow of the govern-
ment by force and violence? Juries might convict though the
teacher did not subscribe to the wrongful aims of the organiza-
tion. And there is apparently no machinery provided for get-
ting clearance in advance.

Those who join an organization but do not share its
unlawful, purposes and who do not participate in its unlawful
activities surely pose no threat, either as citizens or as public
employees. Laws such as this which are not restricted in scope
to those who join with the "specific intent" to further illegal
action impose,in effect, aconclusivepresumption that the_
member shares the unlawful aims of the organization.. ..

This Act threatens the cherished freedom of association pro-
tected by the First Amendment, made applicable to the States
through the Fourteenth Amendment.'5
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Similar reasoning led to a six-to-three invalidation of a series of
Maryland statutes, including an oath objected to by one who was of-
fered a teaching position at the University of Maryland." The oath
specified that the affiant was "not engaged in one way or another in the
attempt to overthrow" federal, state, or local government. Another
section of Maryland law included a broad definition of "subversive."
The attorney general of the state and the board of regents of the univer-
sity had construed the oath narrowly, excluding "alteration" of the
government by peaceful "revolution" and excluding reference to
membership in "subversive" groups. This, however, did not meet con-
stitutional requirements in the eyes of the Court. "We are in the First
Amendment field. The continuing surveillance which this type of law
places on teachers is hostile to academic" freedom." The Court said
that there was the possibility that there could be "oppressive or
capricious application as regimes change. That very threat . . . may
deter the flowering of academic freedom as much as successive suits for
perjury [penalties for which were prescribed in the oath provision].""

In 1971 the Court issued its first opinion on affirmative-type oaths
(those to support federal and state constitutions and to faithfully
discharge duties)." It stated unanimously that an oath "requiring all
applicants to pledge to support the Constitution of the United States
and of the State of Florida demands no more of Florida public
employees than is required [by the Constitution] of all state and federal
officers . . . [and thus the] validity.. . . of the oath would appear set-
tled."" In the same short per curiam opinion, the Court invalidated a
provision requiring a sworn statement that one did "not believe in the
overthrow of the Government of the United States or of the State of
Florida by force or violence" because "it falls within the ambit of deci-
sions of this Court proscribing summary dismissal from public employ-
ment without hearing or inquiry required by due process."" Three
Justices added that belief in overthrow could never be a basis for
government action adverse to a person.

The latter position was expressly enunciated in the Court's 1972 opin-
ion in a loyalty oath case." By a four-toAhree vote, the Court upheld,
as a requirement for public employment, an oath phraseology that, in
addition to "uphold and defend" the constitutions of state and nation
(which all Justices agreed was constitutional), requirea that one "op-
pose' the overthrow of" state or federal government "by force, violence
or-by-any--illegal-or-uneonstitutional-methodThe-majority-rejeeted
claims of vagueness, saying:

The second clause does not expand the obligation of the first; it
simply makes clear the application of the first clause to a par-
ticular issue. Such repetition, whether for emphasis or cadence,

1 0 3
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seems to be the wont of authors of oaths. That the second
clause may be redundant is no ground to strike it down; we are
not charged with correcting grammar but with enforcing a
constitution.23

Other Loyalty Statutes

In 1953 half of the states had legislation providing specifically for the
exclusion of disloyal teachers without requiring oaths." Bans against
"subversive" activities were generally focused on advocacy of alleged
subversive doctrines and/ membership in alleged subversive organiza-
tions. The most extensive legislation covering only educators was
enacted in New York. Originally, in 1949, it applied only to public
schools, but it was extended in 1953 to publicly-controlled higher
education. This legislation, known as the Feinberg Law," set up
elaborate arrangements essentially to, implement two existing laws.
One was a 1917 statute providing for the removal of school personnel
for "the utterance of any treasonable or seditious word or words or the
doing of any treasonable or seditious act or acts;"" the other was a
1939 ban on advocating or teaching the violent overthrow of the
government or on joining any group so advocating."

The Feinberg Law directed the Board of Regents (the state body in
charge of education c, all levels) to take affirmative action to meet a
legislatively-found menace derived from infiltration into the education
system of Communists and other subversives. The board was instructed
to adopt 'rules of enforcement for the two existing provisions and to
report annually to the legislature. The board, after inquiry, notice, and
hearing, was to compile a list of subversive organizations, membership
in which would constitute prima facie evidence of disqualification for
appointment or retention in a position in public education.

The statute and the rules established by the regents were each
challenged on their face (that is, without anyone having been adversely
affected by operation of the law). The Supreine Court upheld the
statute in 1952 by a vote of six-to-three (six-to-two on the merits)." It
said that persons who advocated subversive doctrines or were members
of subversive organizations were not deprived of the right to assemble,
speak, or believe as they wished. However, such persons

have no right to work for the State in the school system on their
owri terms. . --They may work for the school system upon the
reasonable terms laid down by the proper authorities of New
York. If they do not choose to" work on such terms, they are at
liberty to retain their beliefs and associations and go
elsewhere."



96 / Chapter 10

This formulation (implying that public employment could be condi-
tioned upon the surrender of constitutional rights that could not be
direetly abridged by government action) was circumscribed a few
months later in Wieman v. Updegrafr and expressly rejected fiken
years later in Keyishian v. Board of Regents of the University of the
State of New York" based on the reasoning developed in the cases in .

the preceding section. However, several points from the Adler decision
have survived. Perhaps most are in the following paragraph:

A teacher works in a sensitive area in a schoolroom. There he
shapes the attitude of young minds towards the society in
which they live. In this, the state has a vital concern. It must--
preserve the integrity of the schools. That the school
authorities have the right and the duty to screen the officials,
teachers, .and employees as to their fitness to maintain the in-
tegrity of the schools as a part of ordered society, cannot be
doubted. One's associates, past and present, as well as one's
conduct, may properly, be considered in determining fitness
and loyalty.32

In 1967 in Keyishian, when aspects of implementation of the
Feinberg Law were brought before the Court, by a five-to-four vote',
the entire New York structure for eliminating alleged subversives from
public schools and colleges was declared unconstitutional.33 The occa-
sion was a suit brought by some members of the faculty of the formerly
privately-operated University of Buffalo who had become state
employees when that uniiiersity was merged into the state university
system. At that time, they were required to execute a certificate that
they then were not Communists and that if they once were, the fact
had been coMmunicated to the president of the state university system.
(The Communist Party of the United States and the Communist Party
of New York had been lisied in 1958 as subversive organizations by the
regents under the Feinberg mandates.)

Preliminarily, the Court noted that in its 1952 Adler decision, it had
not considered the argument of unconstitutional vagueness because the
challenge had not been made in the lower courts. Considering that
argument this time, the Court found the array of cumulative statutory
and administrative provisions existing in 1967 to be fatally vague and ,

threatening to teachers' first amendment rights. It stated:

We do not have the benefit of a judicial gloss by the New York
courts enlightening us as to the scope of this complicated plan.
In light of the intricate administrative machinery for its en-
forcement this is not surprising. The very intricacy of the plan
and the uncertainty as to the scope of its proscriptions make it a
highly efficient in terrorem methanism. It would be a bold
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teacher who would not stay as far as possible from utterances
or acts which might jeopardize his living by enmeshing him in
this intricate machinery. The 'uncertainty as to the utterances
and acts proscribed increases that caution in "those who
believe the written law means what it says."34

Citing the same types of uncertainties it had found in the loyalty oath
legislation discussed in the preceding section:, the Court concluded:

The regulatory maze created by New York is wholly lacking
in "terms,susceptible of object measurement." . . . Vagueness
of wording is aggravated by prolixity and profusion of statutes,
regulations, and administrative machinery, and by manifold
cross-references to interrelated enactments and rules."

The Court emphasized that "[t]here can be no doubt of the
legitimacy of New York's interest in protecting its education system
from subversion. But 'even though the governmental purpose be
kgitimate and substantial, that purpose cannot be pursued by means
that broadly stifle fundamental personal liberties when the end can be
more narrowly achieved.-30 It continued:

Our Nation is deeply committed to safeguarding academic
freedom, which is of transcendent value to all of us and not
merely to the teachers conOrned. That freedom is therefore a
special concern of the First Amendment, which does not
tolerate laws that cast a p II of orthodoxy over the classroom.
"The vigilant protection of constitutional freedoms is nowhere
more vital than in the coiimunity of American schools." The
classroom is peculiarly t e "marketplace of ideas." The Na-
tion's future depends upon leaders trained through wide ex-
posure to that robust exchange of ideas which discovers truth
"out of a multitude of tongues, [rather] than through any kind
of authoritative selection."37

The Court also specifically struck down the discrete provision that
made the fact of Communist Party membership prima facie evidence of
disqualification for a position in the educational system. "[T]o the ex-
tent that Adler sustained the provision of the Feinberg Law con-
stituting membership in an organization advocating forceful over-
throw of government a ground for disqualification, pertinent conStitu-
tional doctrines have since rejected the premises upon which that con-
clusion rested."" The Court said that "constitutional doctrine which
has emerged since [Adierj- has rejected-its-1=0r premise .. . {which]
was that public employment, including academic employment, may he
conditioned upon the surrender of constitutional rights which could
not be abridgedhy direct government action."3° Citing its holding the
year before in Elfbrandt v. Russe11,4° the Court restated the standard

luti
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set out there: "legislation which sanctions membership unaccompanied
by specific intent to further the unlawful goals of the organization or
which is not active membership violates constitutional limitations."'

Loyalty Investigations

In the context of loyalty, the Supreme Court has considered two
aspects of the question of whether a publicly-employed teacher may be
disciplined forrefusing to answer questions related to out-of-school ae-
tivities. The cases were decided two years apart, each by a five-to-four
vote.

The' first involved an associate professor on tenure at a New York
City public college who was questioned by a United States Senate sub-
committee investigating "subversive influences in the American educa-
tional system."1 Recognizing that education was primarily a state
function, the subcommittee said it was limiting itself to consideiations
affecting national security. The professor, when oalledto testify, stated
that he was not presently a member of the Communist Party and that
he would answer all questions about his associations since 1941; but he
refused to answer questions about membership during 1940 and 1941
on the fifth amendment ground that his answers might tend to in-
criminate him. This claim was accepted by the subcommittee as a valid
assertion of a constitutional right.

Shortly after his refusal to testify, Professor Slochower was summari-
ly dismissed under a provision of the New York City Chkrter that
prescribed termination of employment for any employee utilizing the
privilege against self-incrimination to avoid answering a question
relating to his official conduct. The Supreme Court held that the
automatic dismissal violated the due process clause.

Reviewing previous decisions in the area of loyalty of public
employees, the Court aid that when it had upheld state requirements
or regulations, the government had offered a reason related to a
legitimate objective. Here, the justification offered was that invoking
the fifth amendment led to only two possible inferences, either of
which would justify termination. The possible inferences were that the
avswering of the questionwould tend to prove the professor guilty of a

crime in some way connected to his official conduct, or that perjury
was committed if the privilege were falsely invoked. The Court found

this reasoning unacceptable. It said;

[Wje must condemn the practice of imPuting a sinister mean-
ing to the exercise of a person's constitutional right -under the
Fifth Amendment. The right of an accused person to refuse to
testify, which had been in England merely a rule of evidence,
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was so important to our forefathers that they raised it to the
dignity of a constitutional enactment.. . . 43

The Court cbserved that in :he present situation, no consideration was
given to "such factors as the subject matter of die-queitionteremoteness
of the period to which they are directed, or justification for exercise of
the privilege. It matters not whether the plea resulted from mistake, in-
advertence or legal advice conscientiously given, whether wisely or un-

wisely.""
The Court noted that the Board of Higher Education made no

criticism of the professor's qualifications to hold his position. (He had
titught on the college level for twenty-seven years.) It further observed
that information presented to the Senate subcommittee about
Slochower's alleged Communist involvement had been know-n to the
board for some twelve years, but it had done nothing about it over that
period. Then it "seized upon his claim of privilege before the federal
committee and converted it through the use of [the provision in the
charter] into a conclusive presumption of guilt. Since no inference of
guilt was possible from the claim before the federal committee, the
discharge falls of its own weight as wholly without support.""

The Court concluded its opinion as follows:

This is not to say that Slochower has a constitutional right to
be an associate professor of German at Brooklyn College. The
State has broad powers in the selection and discharge of its
employees, and it may be that proper inquiry would show
Slochower's continued employment to be inconsistent with a
real interest of the State. But there has been no such inquiry
here. We hold that the summary dismissal of appellant violates
due process of law."

Two years later, the Court upheld the discharge of a public school

teacher who refused to answer questions about his loyalty posed by the
superintendent in the superintendent's office.° The Court synopsized
the case as follows:

The question before us is whether the Board of Public
Education for the School District of Philadelphia, Penn-
sylvania, violated the Due Process Clause of the Fourteenth
Amendment to the Constitution of the United States when the,
Board, purporting to act under the Pennsylvania Public School
Code, discharged a public school teacher on the ground of "in-
competency," evidenced by the teacher's refusal of his
Superintendent's request to confirm or refute information as to
the teacher's loyalty and his activities in certain allegedly
Subversive organizations. . [W]e hoMI tlJit did not."
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The' teacher was told by the superintendent of schools that the
superintendent had information reflecting adversely on the teacher's
loyalty and that he wantoi to determine its truth or falsity. The first
question 'was whether the teacher had been an officer of a particular
Communist organization in 1944; The teacher requested and was
granted permission to consult counsel before answering. This was
shortly before a summer recess, and the question was not 'reposed until
the fall semester. At that time, the teacher said that he had consulted
counsel and that he declined to answer the question. He said further
that. hesvould not answer any questions similar to it He was told that
the suPerintendent in these sessions (attended only by the superinten-
dent, the teacher, and a board attorney) was inveitigating the teacher's
fitness for continued employment and that failure to answer might lead -;
to dismissal.

Subsequently. after a hearing at which the teacher, had counsel and.
did not testify. he was dismissed on a statutory Charge of "incompeten-
cy." It had been agreed that any evidence of disloyalty would not be
.relevant Thus, "[Ole only question before [the Court was] whether
the Federal Constitution prohibits petitioner's discharge for Statutory
"ineompetency' based on his refusal to answer the Superintendent's
questions.-4°

The Court commented that a teacher was implicitly bound by
"obligations of franknes,s, candor and cooperation in answering in-
_quirks_ reside ni hint hylic emplOyinig Board examininlinto his fitness
to serve it aS a public school teacher."" The question asked was held to
be relevant to the inqniry, and; furthermore, the teacher had made it
Clear that he would not answer any other questions of the same type as
the one asked. Thus he "blocked from the beginning any inquiry into
his Communist activities, however relevant to his present loyalty."'
The Court emphasized that thedismissal was not based.on the alleged,
activities of the teather, but on his insubordination and lack of
frankness and candor.

The Court stated that "incompetency," as a disqualifying factor,
compassed a broad area. It said, "We find .no. requirement in the
Federal -cOnstitution that a teacher's classroom conduct be the sole
basis fOr determining his fitness. Fitness for teaching depends on a
broad range of factors."s.t.

The Court decided two other case: directly involving loyalty in-
quiries in the field of education. In 1957, by a vote of six-to-two, it held
that 'a. guest. letturer at a public college could not be compelled to
diseleSe the content of his lecture to the state attorney general, who was
authorized by the legislature to investigatesubversive activities in the .

state." 'Other refusals' by the person also were at 'issue in the case, as

d
4,
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was the extent of the legislNature's charge to the attorney general. There
was no Opinion subscribed to by a majority of the Court, but on the
point presented here, there wal agreement among six Justices that first
amendment rights, of the teacher in the setting of the university would
be infringed by requiring him to respond to questions of the attorney
general about the lecture.

Two yearslater, a majority of five justices described the preceding
case as follows:

The vice existing .there was that the questioning of Sweezy,
who bad not been shown ever to have been connected with the
Communist Party, as to the contents of,a lecture he had given
at the University of New Hampshire, and as to his ciannections
with the Progressive Party, then on the ballot as a normal
political party in some 26 States, was too far remdsied from the
premi* on which the constitutionality of the State's investiga-
tion hid to depend to withstand attack under the FOurteenth
Amendinent. This ic ery different thing from inquiring
into the extent to which the Communist Party has Succeeded in
'infiltrating into our. universities, or telsewhere, persons and
grdups committed tO furthering the objective of overthrow:54

The Barenblatt case was one id which the poWer of Congress to require
testimony was contested primarily on the basis i3if the first aniendment's
guarantees of speech and association. Use of the fifth amendment's self-
incrimination clause was expressly not relied upon by a college instruc-
tor _who had been convicted of contempt of Congress for_sefusal to

'answer questions about associations with alleged Communist Party ac-
tivities at educational institution's in the United States. The power of
Congress to inquire under the circumstances into the matters in the
field of education was upheld. The competing considerations were
diseussed as follows:

In the present case congressional efforts tO learn the extent of a
nationwide, indeed worldwide, problem have brought one of
its investigating committees into the field of education. Of
course, broadly viewed, inquiries cannot be made into the
teaching that is pursued in any.of our educational institutions.
When academic teaching-freedom and its Corollary learning-
freedom, so essential to the wetl-being of the Nation, are
claimed:, this Court will always be nn the alert against intru-
sion by Congress into this constitutionally protected domain.
But this does noi mean that the Congress is precluded from in-.
terrogating a witness merely because he is a teacher. An educa-
tional institution is not a constitutional sanctuary from inquiry
into matters that may otherwise be/within the constitutional
legislative domain Merely for the Oason that inquiry is niade
of someone within its walls."
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The first amendment defense Of the instructor against disclosure was
held insufficient in light of the evidence before Congress of "Com-
munist ihfiltration furthering the alleged ultimate purpose of over-
throw" and the fact that all questioning was rejected by the instructor.
The Court noted some factors absent here that could have led to a dif-
ferent conclusion. It said:

There Is no indication in thh record that the Subcommittee
wat attempting to pillory witnesses. Nor did petitioner's ap-
pearance as a witness follow from indiscriminate dragnet pro-
cedures lacking in probable cause for belief that he possessed
information which might be helpful to the Subcommittee. And
the relevancy of the questions put to him by the Subcommittee
is not open to doubt.

1. W .S. ELSBREE fit E.E. REINTER, JR . STAFF PERSONNEL IN THE PUBLIC SCHOOLS
311-315 (Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1954).

2. Wieman v. Updegraff, 344 U.S. 183, 73 S. Ct: 215 (1952).
3. Garner v, Board of Pub. Works of City of Los Angeles, 341 U.S. 716, 71 S. Ct. 909

(1951).
4. Wieman v. Updegraff, 344 U.S. at 190-191, 73S. Ct. at 218-219.
5. Cramp v. Board of Pub. Instruction of Orange Cty.. Fla., 368 U.S. 278, 82 S. Ct.

275 (1961).
6. Id. at 285. 82 S. Ct. at 280.
7. Id.
8. Id.
9. 14,-at 287, 82 S. Ct. at281.

10. Baggett v. Bullitt, 377 U.S. 360, 84 S. Ct. 1316 (1964).
11. Id. at 362, 84 S. Ct. at 1317.
12. Id. at 371472, 845. Ct. at 1322.
13. Elfbrandt v. Russell, 384 U.S. 11, 86S. Ct. 1238 (1966).
14. Id. at 19, 86S. Ct. at 1242.
15. Id. at 16-18, 86 S. Ct. at 124 .

16. Whitehill v. Elkins, 389 U.S. 54, 88S. Ct. 184 (1967).
17. Id, a4.59-60, 88 S. Ct. at 187.
.18. Id. at 62, 68 S. Ct. at 188.
19. Connell Y. Higginbotham, 403 U.S. 207, 91 S. Ct. 1772 (1971).
20. Id. at 208, 91 S. Ct. at 1773.
21. Id.
22. Cole v. Richardson, 405 U.S. 676, 92S. Ct. 1332 (1972).
23. Id. 40684, 92 S. Ct. at 1337.
24. ELSRREER REUTTER, swpra note 1, at 315-319.

25. N.Y. EMU. LAwf 3022 (Mclanriey 1949).
26. N.Y. EDUC LAVY 3021 (McKinney 1917).
27. N.Y. CM. SEIM. LAW 124 (McK(nney 1939).
28. Adler v. Board of Educ., 342 U.S. 485, 72S. Ct. 380(1952).
29. Id. at 492, 72S. Ct. at384-385.
30. 344 U.S. 183,7,S. Ct. 215(1952).
31. 385 U.S. 589,87S. Ct. 675(1967).
32. Adler v. Boardor Educ., 342 U.S. at 493, 72S. Ct. at 385.
33. Keyishian v. Bawd of Regents of Univ. of State of N.Y., 385 U.S. 589, 87 S. Ct. 675

(1967).

1-1



Teacher Rights: The Loyalty Turmoil 1 103

34. Id. at eoA, 87 S. Ct. at 682-683.
35. Id. at 604, 87 S. Ct. at 684.
36. Id: at 802, 87 S. Ct. at 683.
37. Id.
38. Id. at 595, 87 S. Ct. at 679.
39. Id. at 605, 87S. Ct. at 685.
40. 384 U.S. 11, 86 S. Ct. 1238 (1966).
41. Keyishian, 385 U.S. at 608, 87 S. Ct. at 686.
42. Slochower v. Board of Higher Educ. of N.Y.C., 350 U.S. 551, 76 S. Ct. 637 (1956).
43. Id. at 557, 76 S. Ct. at 640.
44. Id. at 558, 76S. Ct. at 641.
45. Id.
46 Id.
47. Beilan v. Board of Pub. Educ., 357 U.S. 399, 78 S. Ct. 1317 (1958).
48. Id. at 400, 78 S. Ct. at 1319.
49. Id. at 404, 78 S. Ct. at 1321.
50. Id.
51. Id. at 405, 78 S. Ct. at 1322.
52. Id.
53. Sweezy v. New Hampshire, 354 U.S. 234, 77 S. Ct. 1203 (1957).
54. Barenblatt v. United States, 360 U.S. 109, 129, 79 S. Ct. 1081, 1094 (1959).
55. Id. at 112, 79 S. Ct. at 1085.
56. Id. at 134, 79 S. Ct. nt 1097.

112



CHAPTER 11

Teacher Rights: Expression
and Due Process

Expression

Public

In 1968, for the first time, the Supreme Court issued a full opinion
dealing with teachers' first amendment rights to freedom of expression
in a case not involving some aspect of loyalty or Alleged subversive ac-
tivities.' The decision, with only one Justice in partial dissent, was
grounded on the view, refined in the series of loyalty easesdiscussed in

Chapter 10, that although one has no constitutional right to public

employment, he may not be excluded therefrom for an unconstitu-
tional reason. Reiterating the very special place in the order of
American law oCcupied by the constitutional guarantee of freedom of

expression, the Court forbade the dismissal of Marvin Pickering

because he had written a letter to a newspaper criticizing the, way in

which the board and superintendent of schools had, informed, or
-prevented-the-informing of,the voters relative to proposals to raise new

revenue for the schools. The letter also expressed the view that the
board was undesirably emphasizing athletics to the detriment of

academics and charged the superintendent with attempting to prevent
teachers from opposing or criticizing financial proposals of the board.

The Court established the framework for analysis as follows:

To the extent that the Illinois Supreme Court's opinion may
be read to suggest that teachers may constitutionally be com-
pelled to relinquish the First Amendment rights they would
otherwise enjoy as citizens to comment on matters of public in-
terest in connection with the operation of the public schools in
which they work, it proceeds on a premise that has been un-
equivocally rejected in numerous prior decisions of this Court.
"[T]he theory that public employment which may be denied al-

together may be subjected to any conditions, regardless ofhow
unreasonable, has been uniformly rejected." At the same time it
cannot be gainsaid that the State has interests as an employer in
regulating the speech of its employees that differ significantly
from those it possesses in .connection with regulation of the
speech of the citizenry in jgeliedtl, The problem in any case
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is to arrive at a balance between the interests of the teacher, as
a citizen, in commenting upon matters of public concern and
the interest of the State, as an employer, in promoting the
efficiency of the public services it performs through its
employees.2

Although stating that it did not deem it either appropriate or feasible
to attempt to lay down a general standard against which all such
statements may I3e judged, the Court proceeded to discuss some factors
of impOrtance. As to the contents of the letter, the Court noted that the
statements were noFdirected toward a person with whom the teacher
would..be in daily contact. "Thus no question of maintaining either
discipline by immediate superiors or harmony among coworkers is
presented here." As to statements in the letter that were false, the
Court said that there was no evidence that they were made knowingly
or recklessly, and the board easily could have corrected them by \
writing a letter or otherwise. Essentially, the errors were in figures that
were a matter of public record and regarding which his Oosition as
teacher did not qualify Pickering to speak with any greater authority
than any other taxpayer. The case was not one in which a breach of

\confidentiality was involved, nor one in which a teacher made false
statements about matters that would be difficult to counter because of
the teacher's presumed greater access to the real facts.

Regarding the effects of the letter, the Court observed that it was not
written until after the defeat at the polls of the proposed tax increase,
so it could not have affected that. Further, as far as the record revealed, .
the letter had no effects on theoperation of the schoolsit "was greeted
by everyone but its main target, the Board, with massive apathy and
total disbelief."'

The Court emphasized that the general subject which the letter ad-
dressed was a matter of public concern and that the input of teachers was
an ingredient essential to informed debate, This point was expressed
in these words:

More importantly, the question whether a school system re-
quires additional funds is a matter of legitimate public concern
on which the judgment of the school administration, including
the School Board, cannot; in a society that leaves such ques-
tions to popular vote, be taken as conclusive. On such a ques-
tion free and open debate is vital to informed decision-making
by the electorate. Teachers are, as a class, the members of a
community most likely to have informed and definite opinions
as to how funds allotted to the operation of the schools should
be spent. Accordingly, it is essential that they be able to speak
out freely on such questions without fear of retaliatory
dismissa1.2

1 1 ,1
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Pkkering quickly became a much cited case in education law
beca'use so many teacher termination cases contain at least a sliver of a
first amendment consideration. Four years later, the Court re-
emphasized the broad protections of the first amendment by expressly
answering in the negative the question of "whether [a teacher's] lack of
a contractual or tenure right to re-employment, taken alone, defeats
his claiM that the nonrenewal of his contract [by a public college]
violated t e First and Fourteenth Amendments." The Court said that
the teach r loyalty cases, as well as cases in other areas, had "made
clear" that although government can deny a person a benefit for many
reasons, it ray not do so

1

on a basis that infringes his constitutionally protected interests
espeOially, his interest in freedom of speech. For if the govern-
ment could deny a benefit to a person because of hisconstitu-
tionally protected speech or associations, his exercise of those
freedoms would in effect be penalized and inhibited. This
would allow the government to "produce a result which [it]
could not command directly."7

Intertwined-with Conduct

Practically speaking, however, most adverse teacher personnel deci-
sions are based on more than one factor. Thus, it is essential to deter-

mine the extent to which a protected activity of a teacher figured in the
adverse perconnel action. F
was inadequate on other grounds simply because he also displeased
school authorities by engaging in a constitutionally protected act
would place that teacher in a favored position over teachers similarly
situated except for the constitutionally protected act. This dilemma
was resolved in a unanimous decision by the Supreme Court in 1977.°

The case involved the nonrenewal of a nontenured teacher partially
on the ground that he had called a radio station and told a disc jockey
of a proposed dress code for teachers with the result that the disc jockey
announced the adoption of the code as a news item. There was no ques-
tion but that this incident was a factor in the board's decision not to

renew the teacher's contract. There also was no question but that there
were other acts of the teacher unrelated to freedom of expression that
figured in the decision. The way such a situation should be resolved by
the trial dourt was outlined by the Suprere Court as follows:

Initially ... the burden [is] pro rly placed upon [the
teacher] to show that his conduct wès constitutionally pro-
tected, and that this conduct was a "sulstantial fattor"or to
put it in other words, that it was a :`m tivating factor" in the
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Board's decision not to rehire him. . . . [Ilthis burden is car-
ried, the.court must] determine whether the Board [has] shown
by a preponderance of the evidence that it would have reached
the same decision as to [the teacher's] reemployment even 'in
the absence of the protected conduct.°

Private

In a unanimous 1979 decision, the Supreme Court, for the first time,
expressly held that the first amendment's protection of a public

Lamployee's speech includes private as well as public communication.°
The case involved a teacher who had been terminated for, among other
reasons, allegedly making petty and unreasonable demands on the
principal in a manner variously described by the principal as "in-
sulting," "hostile," "loud," and "arrogant." The subject of the black
teacher's comments to the white principal was racial discrimination in
emplOyment policies and practices in the school system, which Was
under a court-ordered desegregation plan. The trial court had decided
the case before the Supreme Court's decision in Mt. Healthy and had
not followed the steps established. there. In Givhan, there was some
evidence of conduct on the part of the teacher that, if proved, might
have precipitated her dismissal were the first amendment issue not in-
volved. Therefore, the Supreme Court remanded the case after review-
ing its holdings in Pickering, Perry, and Mt. Healthy and after ar-
ticulating the point of constitutional law that private expression (here,
to the principal) was entitled to constitutional protection. Freedom of
speeckTiid-the Court, is not "lost to the pu er--51f ci31ele w arranges
to communicate privately with his employer rather than to spread his
views before the public.""

The Court added, however:

When a teacher spealci publicly, it is generally the content of
his statements that must be assessed to determine whether they
"in any way either impeded the proper performance of his daily
duties in the classroom or . . . interfered with the regular
operation of the schools generally." Private expression,
however, may in some situations bring additional factors to the
Pickering calculus. When a government employee personally
confronts his immediate superior, the employing agency's in-

,stitutional efficiency may be threatened not only by the con-
tent of the employee's message, but also by the manner, time,
and place in which it is delivered.'-2

Addressing the contention that the principal was a captive audience
for the remarks of the teacher, the Court said, "Having opened his of-
fice door to petitioner, the principal was hardly in a position to argue
that he was the 'unwilling recipient* of her views.""
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To School Board

In 1976, the Supreme Court unanimously answered the following
question in the kiegative: "[W]hether a State may conititutionally re-.
quire that an elected Board of Education prohibit teachers, other than
union representatives, to speak at open meetings, at which public par-
ticipation is perinitted, if such speechis addressed to the subject of pend-

ing collective-bargaining negotiations?""
One of the bargaining issues was whether the contract should

include an agency shop provision (called a "fair share" clause in
Wisconsin). Due to a stalemate in the negotiations, the teachers' union
arranged to have pickets Present at a public board meeting and to have
'some 350 teachers in attendance to support the union's position. Dur-
ing the portion of the meeting provided- for comments by the public,
the president of the union spoke on the teachers' position and presented
a petition signed by some 1,350 teachers. Then the floor was obtained
by a teacher who, although part of the bargaining unit, was not a
member of the union. The teacher said that he desired to inform the
board, as he had already informed the union, that an informal survey
he had condticted concerning the fair share clause revealed much con-
fusion about the meaning of the proposal. He stated that a large
number of teachers had already signed a petition taking no stand on
the proposal but arguing that all alternatives be presented clearly to
the teachers and the general public before action was taken. The state-
ment-was-two=and=one-half minutes in length, and the only board
response was a question by the president asking if the petition would be

presented to the board (the teacher answering affirmatively). Later
that evening, the board met in executive session and voted to accept all
of the union's demands except the fair share proposal. The next day,
the union negotiators accepted the board's proposal and a contract was
subsequently signed.

A few weeks later, the union filed a prohibited labor practices com-
plaint with the Wisconsin Employment Relltions Commission against
the board for permitting the teacher to speak. The claim was that what
had transpired constituted negotiations with a member of the bargain-
ing unit other than the exclusive representative. The commission (and
the Wisconsin courts) agreed and ordered the school board not to per-
mit employees other than representatives of the union to appear and
speak at board meetings on matters subject to collective bargaining.

In reversing, the Supreme Court emphasized that first ariiendment
rights were violated. The Court said:

[T]he participation in public discussion of public business can-
not be confined to one category of interested individuals. To

lii
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permit one side of a debatable public question to have a
monopoly in expressing its views to the government is the an-
tithesis of.constitutional guarantees. Whatever its duties as an
employer, when the board sits in public meetings to conduct
public business and hear the views of citizens, it may not be re-
quired to discriminate between speakers on the basis of their
employment, or the content of their speech."

Procedural Due Process

Liberty and Property Concepts

IN GENERAL. In 1972: the Court considered the question of
whether a public employee whose fixed-term contract was not renewed
had a constitutional right to a statement of reasons and a hearing on
the decision not to rehire)* By a vote of five-to-three, the answer was
that he did not. The Court's opinion, dealing also with special condi-
tions under which the answer could be different, became the
touchstone for the constitutional resolution of hundreds of cases in the

years following.
The plaintiff in Roth had been hired as an assistant professor for a

fixed term of one academic year at Wisconsin State University-
Oshkosh. When his contract was not renewed, Roth raised substantive
first amendment objections and also procedural due process claims.
Only the fourteenth amendment procedural due process issue was
before the Supreme Court.

The Court began its analysis with the following observation:

The requirements of procedural due process apply only to
the deprivation of interests encompassed by the Fourteenth
Amendment's protection of liberty and property. When pro-
tected interests are implicated, the right to some kind of prior
hearing is paraMount. But the range of interests protected by
procedural due process is not infinite.

. [T]o determine whether due process requirements apply
in the first place, we must look not to the "weight" but to the
nature of the interest at stake. We must look to see if the in-
terest is within the Fourteenth Amendment's protection of

liberty and property.17

The Court explained:

"Liberty" and "property" are broad and majestic terms.
They are among the "[g]reat [constitutional] concepts . . . pur-
posely left to gather meaning from experience. . [T]hey
relate to the whole domain of social and economic fact, and
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the statesmen who founded this Nation knew, too well that only
a stagnant society remains unchanged." . .. The Court hai . . .

made clear that the property interests protected by procedural
due process extend well beyond actual ownership of real
estate, chattels, or money. By the same token, the Court has
required due process protection for deprivations of liberty
beyond the sort of formal constraints imposed by the criminal
process.

Yet1 while the Court has eschewed rigid or formalistic
limititiofis on the protection of procedural due process, it has
at thesame time observed certain boundaries. For the words
"libe " and "property" in the Due Proceis Clause of the
Fourt nth Amendment must be given some Meaning."

The Court suggested two types of circumstances under which a
public employer's refusal to re-employ would implicate liberty in-
terests. It discussed them as follows:

The State, in declining to rehire the respondent, did not
make any charge against him that might seriously damage his
standing and associatior s in his community. It did not base the
nonrenewal of his contract on a charge, for example,, that he
had been guilty of dishonesty, or immorality...Had it done so,
this would be a different case. For "[w]here a person's good
name, reputation, honor, or integrity is at stake because of
what the government is doing to him, notice and an opportuni-
ty to be heard are essential." In such a case, due process would
accord an opportunity to refuti-t e c arh--h--*-r)eli)Fv Univertity
officials. (The purpose of such notice and hearing is to provide
the person an opportunity to clear his name, Once a person has
cleared his name at a hearing, his employer, of course, may re-
main free to deny him future employment for other reasons.)

Similarly, there is no suggestion that the State, in declining
to re-employ the respondent, imposed on hiM a stigma or other
disability that foreclosed his freedom to take advantage of
other employment opportunities. The State, for example, did
not invoke any regulations to bar the respondent from all other
public employment in state universities. Had it done so; this,
again, would be a different case. For "No be deprived not on-
ly of present government employment but of future opportuni-
ty for it certainly is no small injury . . .

Regarding proceduril protection of property rights, the Court
reviewed many prior decisions and summed up.in these words:

Certain attributes of "property" interests' protected by pro-
cedural due process emerge from those decisions. To have a
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property interest in a benefit, a person clearly must have more
than an abstract need or desire for it. He must have more than
a unilateral expectation of it. He must, instead, have a
legitimate claim of entitlement to-it. It is a purpose of the an-
cient institution of property to protect those claims upon which
people rely in their daily lives, reliance that must not be ar-
bitrarily undermined. It is a purpose of the constitutional right
to a hearing to provide an opportunity for a person to vindicate
those claims.

Property interests, of course, are not created by the Con-
stitution. Rather they are created and their dimensions are
defined by existing rules or understandings that gem from an
independent source such as state lawrules or understandings
that secure certain benefits and that support claims of entitle-
ment to those benefits."

Roth's contract specifically provided that his employment would ter-
minate on June 30th, and there was no state statute, university rule, or
university policy that created any claim to renewal. Therefore,
although he "surely had an abstract concern in being rehired, . . . he
did not have a property interest sufficient to require the University
authorities to give him a hearing when they declined to renew his con-
tract of employment."11

On the same day, another case was decided in which the Court
stated that a property right could be derived from other than a formal
statute-or express contractual Orovision." In Perry v. Sindermann, the
plaintiff had been employW Th the state college system of Texas for ten
years and at Odessa Junior College for four successive years under a
series of one-year contracts. On the question of whether he was entitled
to a statement of reasons and a hearing when the governing board
voted not to offer him a contract for the next year, the Court expressly
recognized the possibility that a property right could have been created
by an unwritten understanding fostered by the college administration.
As an integral part of the allegation of the existence of a de facto tenure
system, Sindermann cited the following provision from the College's
official Faculty Guide:

"Teacher Tenure: Odessa College has no tenure system. The
Administration of the College wishes the faculty member to
feel that he has permanent tenure as long as his teaching ser-
vices are satisfactory and as long as he displays a cooperative
attitude toward his co-workers and his superiors, and as long
as he is happy in his work.""

There was also a claim that the statewide coordinating board for
higher education in the state had promulgated guidelines providing
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that one who had been in the state college and university system for at
least seven yearshad a form of job tenure.

The Court said that property interests subject to procedural due pro-
cess protection "are not limited by a few rigid, technical forms. . . . A
person's interest in a benefit is a 'property' interest for due process pur-
poses if there are such rules or mutually explicit understandings that
support his claim of entitlement to the benefit and that he may invoke
at a hearing."" The Court analogized the situation to the law of con-
tracts wherein certain agreements, though not explicitlY formalized,
may be implied from the promisor's words and conduct in the light of
surrounding circumstances and wherein the meaning of the promisor's
words and acts may be determined by reference to Usage of the past.
The Court continued:

A teacher, like the respondent, who has held his position
foi a number of years, might be able to show from the cir-
cumstances of this serviceand from other relevant facts
that he has a legitimate claim of entitlement to job tenure.
Just as this Court has found there tube a "common law of a
particular induStry or of a particular plant" that may supple-
ment a collective-bargaining agreement, so there may be an
unwritten "common law" in a particular university that cer-
tain employees shall have the equivalent of tenure. This is par-
ticularly likely in a college or university, like Odessa Junior
College, that has no explicit tenure system even for senior
members of its faculty, but that nonetheless may have created
such a system in pl-actice."

Thus, although "a mere subjective 'expectancy is not protected by
procedural due process, Sindermann was entitled to try to prove his
claim to due process in light of the policies and practices existing at the
institution. "Proof of such a property interest would not, of course, en-
title him to reinstatement. But such proof would obligate college of-
ficials to grant a hearing at his request, where he could be informed of
the grounds for his nonretention and challenge their sufficiency.""

IN SPECIFIC SITUATIONS. The Supreme Court, in 1976, decided
three cases outside the field of education that further refined the con-
cept of deprivation of liberty as the basis for invoking constitutional
proceduril due process. The-first was a five-to-three decision in wiiich
the Court held that the distribution by local police of a flyer depicting
"active shoplifters" did not deprive one pictured therein of any liberty
triggering the need for due process." The plaintiff at the time of the
release of his picture in the flyer had been arrested for shoplifting, but
the 'charge later was dismissed. The Court said that, although the facts
could be the basis of a defamation action in a state court, they did not
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state a constitutional liberty claim. It explicated Board of Regents of
State Colleges v. Roth as follows:

While Roth recognized that governmental action defaming an
individual in the course of declining to rehire him could entitle
the pevson to notice and an opportunity to be heard as to the
defamation, its language is quite inconsistent with any notion
that a defamation perpetrated by a government official but
unconnected with any refusal to rehire would be actionable
under the Fourteenth Amendment. ... Certainly there is no
suggestion in Roth to indicate that a hearing Would be required
each time the State in its capacity as employer might be con--
sidered responsible for a statement defaming an employee who
continues to be an employee."

The Court also reiterated the Roth point that any constitutional pro-
perty claim would have to be grounded in state law. In Pau/ v. Davis,
no state law guaranteed an enjoyment of reputation that might have
been altered by the police chief s action (although ,state tort law made
recovery of damages possible).

In another 1976 case, the Court in a five-Justice opinion addressed
the question of whether "assuming that the explanation for [a police of-
ficer's] discharge was fsilse, . that false explanation deprived him of
an interest in liberty protected by [the Due PioCess] Clause." Prior to
reaching that question, the majority of Justices had accepted the inter-
pretation by lower federal courts of a state statutory,situation on which
the state courts had not definitively ruled; The issue was whether a
local police officer had a property right to continued employment or
Only to compliance with specified prOcedures before -removal. (Four
Justices believed the former to be the correct interPretation of the state
law and, thus, that the officer could be removed only for proven
cause.) The majority, holding that there was-tic property right, went
on to discuss the liberty issue involved. Ir the.posture of the case, the
Court was required to assume that the reasons given foi the discharge
constituted a stigma and, further,, that they wera`false.

On the point of disclosure of the reasons, the Court observed that
they were revealed in only two ways by the city Manager, who had
dismissed the officer. They were disclosed orally to the officer in
private, and they were divulged in writing in ansiver to interrogatories
after the present litigation began. Neither way could afford any basis
for culpability of the city manager; otherwise fort*ight and truthful
communication between eMployer and employee aria getween litigants
would be jeopardized.
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On the point of falsity, the Court reasoned as follows:

ETjhe reasons stated to him in Private had no different impact
.on hisreputation than if they had been true. And the answers
to his interrogatortea, whether true or false, did not cause the

discharge. The truth or falsity of-the City Manager's statement
determines whether or not his decision to discharge thepeti-
donor was correct or prudent, but neither enhances nor
diminishes petitioner's claini that his constitutionally protected
interest in liberty has been impaired. A contrary evaluation of
his contention would enable every discharged employee to
assert a constitutional claim merely by alleging that his former

supervisor made a mistakes°

The Court then encapsulated the role of the federal judicially in cases

of adverse personnel actfons in the domain of public employment.

The federal court is not the appropriate forum in which to
review the multitude of personnel decisions That are made daily
by public agencies. We must Accept the harsh fact that
numerous individual mistakes are inevitable in the day-to-day
administration of our 'affairs. The United States Constitution
cannot feasibly be construed to require federal judicial review
for every such error. In the absence of any claim that the
public employer was motivated by a desire to curtail or to
penalize the exercise' of an employee's "constitirtionally pro-
tected.rights, we must presume that official action was regular
and, if erroneous, can best be corrected in other ways. The
Dile Process Clause of the Fourteenth Amendment is not a
guarantee against incorrect or ill-advised personnel decisions.s'

The next year a Court majority of five held that a heating is not re-
quired for an alleged liberty deprivation when the truthfulness of a

stigmatizing impression is not chellenged." A probationary police of-

ficer, who had been terminated, claimed that he was entitled to a hear-

ing because of the stigmatizing effect of certain material put in his per-

sonnel file. The former officer had authorized the release Of informa-

tion in the file. A subsequent employer dismissed him after that
employer "gleanecr that the termination from the police department

was based on an apParent suicide attempt.
The Court declined to consider whether the report in question wasof

a stigmatizing nature or whether the circumstancts of its apperent
dissemination weresuch as to fall within thi scope of Roth because the .

due process requirenient enunciated in Roth was an opportunity to
refute the charge. .".But if the hearing mandated by the Due Proisess

Clause is to serve any useful purpose, there must be some factual

dispute between an employer and a discharged employee which has
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some signifitant bearing on the employees reputation."" If the
employee "does not challenge the substantial truth of the material in
question, no hearing would afford a promise Of achieving that result
for him.""
"The Court said it was not resting its conclusion on a procedural

point, but on the fact that the recordas a whole made no mention that
the incidenedid not take place as reported. The former officer "hai
therefore made out no claim under the Fourteenth Amendment that he
vfasitarmed.by the denial -of a hearing, even were we to accept-in its

rev the determination by the Court of Appeals that the creation
&sok:Imre of the file report otherWise amounted to stigmatization
n the meaning of [Rotirr"

Bement* qf Process

The following 1961 observation by the Supreme Court about con-
stitutional procedural due process has been quoted by the Court fre-
quently in subsequent cases: "The yery nature, of due process negates
any concept of inflexible procedures universally applicable in every im-
aginable sitUation."" However, absolutely central to the notion of pro-
cedural due process is the requirement of &hearing. "The fundamental
requisite of due process of law is the opportunity to be heard737 said
the Court in 1914. In the 1974 case of Arnett v. Kennedy," the Court
held that the hearing did not always have to precede the termination of
a public employee who' statutorily could be discharged only for cause.
In Arnett, the federal employee *as granted the statutory protection
along with provisions for determining whether cause existed. The pro-
cedures provided for a pre-terMination appearance of the employee in
which he could answer charges and for a post-termination hearing if he
were removed and requested the hearing. Back pay would be awarded
if the employee prevailed. Five justices in two separate opinions, agreed
on the point that the post-termination hearing arrangement was not
unconititution al .

The impartiality of those Conducting a termination hearing was con-
sidered by the Court in a school-related case in 1976." It is, of course,
self-evident that "a iiliased decisionmaker [is] constitutionally unaccept-
able."4° Further, "our system of law has alWays endeavored to prevent
even the probability of unfiiirness74' In the Hortonoille case teachers
in a Wisconsin school district had been on strike contrary to state law,
The reason for the strike. *as that by March no agreement had been
reached for the year that was then two-thirds over. The board, after
two weeks of conducting classes with substitute teachers, decided to
hold disciplinary hearings for each striking teacher. The teachers,
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however, appeared before the board with cOunsel and indicated that
they wished to be treated as a group. The board heard the claims that
the strike had been provoked by actions of the board and that the board
was not sufficiently impartial to exercise discipline over the striking
teachers. Subsequently, the board voted to terminate the employment
of the striking teachers, but invited them to reapply for teaching posi-
dons. Only one teacher accepted the invitation and returned to work.
The remaining positions were filled by new teachers. The discharged
teachers sought judicial relief for alleged due process violations.

A majority of six Justices agreed that the due process clause did not
prohibit "this School Board from making the , decision to dismiss
teachers admittedly engaged in a strike and persistently -refusing to
return to their duties."" The Court noted that the Supreme COurt of
Wisconsin luid held that.state law prohibited the strike and that ter-
minatkm of the strikers' employment was within the board's authority.
As the teachers admitted they were engaged in a strike, there was no
factual matter to be resolved at the hearing. Thus, the only decision
before the board was how to exercise its discretion in carrying out its
duties. The Court discussed the situation as follows:

The Board's decision whether to dismiss striking teachers in-
volves broad considerations, and does not in the main turn on
the Board's view of the "seriousness" of the teachers' conduct
or the factors therurge mitigated their violation of state law.
It was not an adjudicative decision, for the Board had an
obligation to make a decision based on its own answer to an
important question of policy: what choice among the alter-
native responses to the teachers' strike will best serve the in-
terests of the school system, the interests of the parents and
children who depend on the system, and the interests of the
citizens whose taxes support it? The Board's decision was only
incidentally a disciplinary decision; it had significant govern-
mental and public policy dimensions as well.

On the point of bias of the board members, the Court said that there
was no evidence that the board members "had the kind of personal or
financial stake in the decision that might create a conflict of interest, and
there is nothing in the record to support charges of personal
animosity."" In fact, the Wisconsin Supreme Court, which had ruled
that the board was disqualified from deciding whether the teachers
should be dismissed, said it was not suggesting that the board members

' were other than dedicated public servants. The United States Supreme
Court ilso observed that the board was required by statute to participate
in thenegotiations that preceded the strike, ind thus the involvement,
without more, would pot disqualify the boird. The Court said:
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Mere familiarity with the facts of a case gained by ari agency in
the performance of its ,statutory role does not . . . disqualify a
decisionmaker. Nor is a decisionmaker disqualified simply
because he has taken a position, even in public, on a policy
issue related to the dispute, in the absence of a showing that he
is not "capable of judging a particular controversy fairly on the
basis of its own circumstances.""

The Court concluded that there was no federal right to have a body
other than the school board make or review the decision to terminate
the teachers. It observed:

[T]he state legislature has given to the Board the power to
employ imd dismiss teachers, as a part of the balance it has
struck in the area of municipal labor relations; altering those
statutory powers as a matter of federal due process clearly
changes that balance. Permitting the Board to make the deci-
sion at issue here preserves its control over school district af-
fairs, leaves the balance of pomer in labor relations where the
state legislature struck it, and assures that the decision whether
to dismiss the teachers will be made by the body responsible for
that decision under state law.'°
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CHAPTER 12

Teacher Rights:
Conditions of Employment

Theimpairment of Contracts Clause

The Supreme Court has decided three education cases involving a
primary claim that a state had impaired the obligation of a contract
contrary to Article 1, Section 10, the express federal constitutional pro-
vision forbidding it. The cases were decided during two consecutive
terms in 1937 and 1938. The first was a challenge to a New 'Jersey
statute enacted during the Depression to permit local boards to reduce
the salaries of teachers.' The plaintiff, who was a tenured teacher,
argued that the statewide tenure law was in the nature of a contract of
indefinite duration beyond the power of the state to alter. The state's
highest Court held that no contract was formed, tenure being a
legislative status rather than a contractual one. The Supreme Court
said that although it was "not bound by the decision of a state court as
to the existence and terms of a contract, the obligation of which is
asserted to be impaired, . . . where a statute is claimed to create a con-
tractual right we give weight to the construction of tliVstatute by the
courts of the state."5 The unanimous Court's analysis of the situation
included the following:

Although after the expiration of the first three years of ser-
vice the employe [sic] continued in his then position and at his
then compensation unless and until promoted or given an in-
crease in salary for a succeeding year, we find nothing in the
record to indicate that the board was bound by contract with
the teacher for more than the current year. The employe
assumed no binding obligation to remain in service beyond
that term. Although the [tenure law] prohibited the board, a
creature of the state, from reducing the teacher's salary oie
discharging him without cause, we agree with the courts below,
that this was but a regulation of the conduct of the board and
not a term of a continuing contract of indefinite durationvith
the individual teacher.3

The board's method of reduction was to group salaries into six ranges
and to reduce salaries in each range by a fixed percent. The result was
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that in some instances ateacher receiving the lowest salary in a bracket
wound up with a figure below the salary of the highest teacher in the
next lower bracket. To this, the Court responded:

We think it was reasonable and proper that the teachers
employed by the board should be divided into classes for the

- application of the percentage reduction: All in a given class
were treated alike. Incidental individual inequality riSulting
in some instances from the operation of the plan does not con-
demn it as an unreasonable or arbitrary method of dealing
with the problem of general salary reductions or deny the
equality guarinteed by the Fourteenth Amendment.'

In the second case, the issue was whether allowances of a certain
type paid to retired teachers could be reduced.° The 'allowanees in
question were financed solely by the state, with no partion based on
teacher contributions. (In Illinois, there Was also a system of retirement
payments based on joint contributions of teachers and public
employers.) Illinois courts had construed statutes of the type at bar as
being subject to alteration by the legislature rather than as being con=
tractual. As in the preceding case, the Court said that "[w]hile we are
required to reach an independent judgment as to the existence and
nature of the alleged contract, we give great weight to the views of the
highest court of the state touching these matters."°

A point emphasized by the plaintiff teachers was that the present
statute referred to the payments as an "annuity" xather than a "pen-
sion." ("Annuity".is used teChnically to denote payments out partially
based on payments contrictual arrangementwhereas a "pen-
sion" is a gift.) The state's highest court attached nnsignificance to the
word used to describe the payments. The Supreme Court, without dis-
sent, said:

We are of the same opinion, particularly as an examination
of the Illinois statutes indicates that, in acts dealing with the -

subject, the Legislattire has apparently used the terms "pen-
sions," "benefits," and "annuities" interchangegbly as having
the same connotation.7

In the third case, the Court, by a seven-to-one vote, held that an In-
diana tenure law had created it contractual relationship with certain
teachers.° The legislation was described by the Supreme Court as
follows:

The title of the act is couched in torins of contract. It speaks
of the making and canceling of indefinite contracts. In the
body the word "contract" appears ten times in section 1, defin-
ing the relationship; eleven times in section 2, relating to the
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termination of the employment by the employer; and four
times in section 4, stating the conditions of termination by the
teacher.

The tenor of the act ndicates that the word "contract" was
not used inadvertently or inother than its usnal legal meaning.
. . . Examination of the entire act convinces us that the teacher
was by it assured of the possession of a binding and enforceable
contract against school districts (sic].°

In a statute amending the act, a-certain dass of school distrActs was
omitted from coverage by the provisions. When a teacher in such a
district sought to block her dismissal, the board responded that the
tenure protections had been repealed. The Supreme Court, however,
held that a contract existed that, although under some conditions could
be altered by the state under the state's police power, could not be
-altered under present facts without violating the Constitution. The
Court stated:

Our decisions recognize that every contract is made subject
to the implied condition that its fulfillment may be imitated
by a proper exereise of the police power, but we have repeated-
ly said that, in order to have this effect, the exercise of the
power must be for an end which is in fact public and the means
adopted must be reasonably adapted to that end, and the
Supreme Court of Indiana has taken the same view in respect
of legislation impairing the obligation of the contract of a state
instrumentality. The causes of cancellation provided in the act
of 1927 and the retention of the system of indefinite contracts
in all municipalities-except -townships by the act of 1933 are
persuasive that the repeal of the earlier ict by the later was not
an exercise of the police power for the attainment of ends to
which its exercise may properly be directed.'°

Pre-employment Inquiries

The first opinion of the Supreme Court pertaining to prerequisites
for initial emploYment of. teachers (other than requirements directly
tied to loyalty) was issued in 1960.11 By a vote of five-to-four the Court
held unconstitutional an Arkansas statute compelling every teacher in a
school, or college receiving state funds to file annually an iffidavit
listing every organization to which he had belonged or to which he had
made regular contributions within the preceding five years.

Four Justices; although expressing displeasure with the provision,
believed thaf there was a legitimate basis for the inquiry and that the
Court should await possible abuses before striking down the require-
ment. The. majority, however, emphasized that teachers in Arkansas

1 3 u
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were employed on a year-to-year basis with no civil service or tenure
protection, and that there was no stipulation that the information be
kept confidential by school authorities. The majority reamed as
fellows: .

Even if there were no disclosure to the general public, the
pressure upon a teacher toavoid any ties which might displease
those who control his professional destiny would be constant
sand heavy. Public exposure, bringing with it the possibility of

public pressures upon school boards to discharge teachers who
belong to, unpopular or minority organizations; would simply"

operate to widen and aggravate the impairment of constitu-

tional liberty.
The vigilant protection of constitutional freedoms is

nowhere more, vital than in the community of American
schools. . . . il]n view of the nature of the teacher's relation tO
the effective exercise of the rights which are safeguarded by the
Bill of Bights and by the Fourteenth Amendment, inhibition of
freedom of thought, and of action upon thought, in the case of

teachers brings the safeguards of those amendments vividly in-

to operation."

The Court highlighted the constitutional flaw in the statute by point-

ing out what it was not deciding.

The question to be decided here is not whether the State of
Arkansas can ask certain of its teachers about all their
organizational relationships. It is not whether the State can ask

all of its teachers about certain -of their associational ties. It is
not whether teachers can be asked how many organizations
they belong to, or how much time they spend in organizational
activity. The question is whether the State can ask every one of

its teachers to disclose every single organization with which he
has been associated over a five-year period. The scope of the
inquiry required by Act 10 is completely unlimited. .. . It re,
quires him to list, without number, every coneeivable kind of
associational tiesocial, professional, political, avocational,
or religious. Many such relationships could have no possible
bearing upon the teacher's occupational competence or
fitness.'3

Such "comprehensive interference with associational freedom goes far

beyond what might be justified in the exercise of the State's legitimate

inquiry into the fitness and competency of its teachers."14 However, the

Court set ,forth as a "basic postulate" that "Where can be no doubt of

the right of a state to inveitigate the, competence and fitness of those

whom it hires to teach in its schools, as this Court before now has had

occasion to reeognize."1s
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Citizenship

The next time a question of teachers' initial employment qualifica-
tions was.decided in a nonloyalty context was almost two decades later.
In 1979, the Court, by a one-vote margin, upheld the power of a state
to require that public school teachers be United States citizens (or be in
the prOcess of applying for citizenship).'° It emphasized theimportant
governmental role of public education "in the preparation of in-
dividuals for participation as citizens and in the preservation of the
values on which our society rests."7

Public education was analogized to the police function, an area in
which a citizenship requirement previously had been sustained.
Although the citizen/alien distinction is normally irrelevant to private
activity, the Court said it is crucial to government (the Constitution
itself using the distinction eleven times). The Court observed that a
teacher has substantial responsibility and discretion in fulfilling a
signifies* governmental role. It said:

Isio amount of standardization of teaching materials or lesson
plans can eliminate the personal qualities a teacher brings to
bear .... Further, a. teacher serves as a role model for his
students, exerting a subtle but important influence over their
perceptions and values. Thus, through both the presentation of
course materials and the example he sets, a teacher. has an op-
portunity to inflnence the attitudes of students toward govern-
ment, the political process, and a citizen's social respon-
sibilities. This influence is crucial to the continued good health
of a democracy.

. [A] State properly may regard all teachers as having an
obligation to promote civic virtues and understanding in their
classes, regardless of the subject taught. Certainly a State also
may take account of a teacher's function as an example for
students, which exists independently of particular classroom
subjects.'°

Residency

Whether public employees can be required to take up and maintain
residence within the geographic boundaries of the political units by
which they are employed was decided affirmatively by the Supreme
Court in 1976.'° The ease before the Court involved a firefighter whose
employment was terminated when he moved his permanent residence
outside the city of Philadelphia in violation of a regulation. The
Court's opinion was a terse per curiam one for six Justices, three voting
to hear arguments. It said that it previously had "held that this kind of
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ordinance is not irratiottilc:: by virtue of its having dismissed an ap,
peal frame state court on upholding a similar rule for Want of a
substantial fecieral question." It also cited with approval a holding of
the'Court of Appeals for the Sixth Circuit sustaining a residence re;
quirement for public school teachers in Cincinnati." The court of ap-

peals had accepted reasons offered by the school authorities related to
obtaining teachers committed to urban education, such as that they
were more likely to support tax levies, less likely to engage in strikes,
more likely to be involved in community activities, and more likely to
encourage integration in society and in the schools. Finally, the
Supreme Court rejected the contention that the constitutionally
recognized right to travel interstate was-impaired. It emphasized that
the McCarthy case did not require prior residency of a given duration
in &Act to be eligible for a benefit by the state, but rather required
continuing residency during employment.

Two years later, the Ceurt unanimously held that Alaska could not
require that preference be given ter residents of the state for employ-
ment connected "with the development of oil and gas resources)n the
state." The decision was based squarely on Article IV, Section Id the
Constitution; which provides, "The citizens of each state shall be en-
titled to all privileges and immunities of citizens in the several states."
The Court said that the clause required any distinction between
citizens of one state and citizens of other states to be based on a
substantial reason related to some evil the discriminatory statute was
designed to correct. The reason offered for the Alaska statute was the
reduction of_ unemployment in the state. The evidence, however, in-
dicated that the major cause of unemployment was not the influx of
nonresidents ieeking employment but the fact that a substantial

number of Alaska's jobless residents (especially unemployed Eskimo
and Indian residents) were unable, to secure employment because of

lack of education and fob training Or because of 'geographical
remoteness from job opportunities. Thus, employment of nonresidents

would deny jobs to Alaskans only to the extent that the jobs for which
untrained residents were being prepared might be filled bY
nonresidents before the residents'_ training was completed. Moreover,
said the CoUrt, the across-the-board employment preference offered all

Alaskans foi all jobs covered by the act did not bear a substantial rela-
tionship to The articulated goat of the statute. It added that any policy
forcing employers in the state to discriminate against nonresidents
"may present serious constitutional qUestions.""

Political Affiliation

The constitutionality of several other terms or conditions of public

employment has been decided in contexts other than education, but
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with applicability to the education sphere. Several concern the in-
volvement of employees in political activities. '

In 1973, the Court, by votes of six-to-three and five-to-four, respeo.
tively, decided two cases relative to restrictions on political activities
of public employees. The first concerned only federal employees and
reaffirmed a 1947 holding's that the first amendment was not violated
by a ban on a federal employee's holding a party office, working at the
polls, or acting as party paymaster for other party workers." The
Court added that an act of Congress also would

unquestionably be valid ... if, in plain and understandable
language, [it) forbade activities such AS organizing a political
party or club; actively participating in fund-raising activities
for a partisan candidate or political party;. becoming a par-
tisan candidate for, or campaigning for, an elective public of-
fice; actively managing the campaign of a partisan candidate
for public office; initiating or circulating a partisan
nominating petition or soliciting votes for a partisan candidate
for public office; or serving as a delegate, alternate or proxy to
a political party convention."

The second case involved a similar statute in Oklahoma." The basic
attack on the statute was on grounds of vagueness and overbreadth,
points discussed in the preceding companion case and there rejected as
bases for invalidating the act and its implemental rules, The Court in
Broadrick v. Oklahoma observed that the plaintiffs were charged with
clear violations of the act, and it refused to nullify the statute on the
ground that the law might conceivably be improperly applied. It
found that, in light of the important purposes to be.served by a state
system of public employment free from -untoward partisan influences,
some imprecision at the "outermost boundaries" of the restrictions was
not relevant in this case of conduct at the "hard core" of the statute's
proscriptionsconduct which complainants agreed could constitu-
tionally be forbidden.

In 1980, a six-Justice majority established the criteria under which a
public employee could be terminated on the basis of party affiliation."
In 1976 the Court had held, bY a vote or five-to-three, but with noma-
jority opinion, that certain non-civil-service employees could not'he
discharged solely on the ground that they were not members of, dr,
supported by; the winning party." In the instant case, two assistant
public defenders had been targeted for discharge by a Democrat solely
because they were members of the Republican party. The Court based
its opinion in Branti v. Finkel on an extension of the common threat of
the two opinions supporting the holding in the 1976 case"that the
First Amendment prohibits the dismissal of a public employee solely

1 3 I
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because of his private political beliefs."31 It formulated the test u being
"Whether the hiring authority can demonstrate that party affiliation is
an appropriate requirement for the effective performance of the public
office involved."35 The Court observed that the work of an assistant
public defender did not involve partisan political interats or concerns,
and that, therefore, the discharges could not be effectuated.

Agency Shop

Closely related to initial employment is the quistion of whether a
teacher (or other public eniployee) who does not belong to a union
representing all employees can be required to pay a service fee to the
union. That actual membership in an organization cannot be made a
condition of public employment has become so clear under first
amendment associational rights, as delineated over the years, that the
explicit issue has never been the precise question before the Supreme
Court. Labor union advocates instead have sought imposition by law
of the "fair share" or "agency shop" arrangement. In 1977, the
Supreme Court unanimously upheld the agency shop with certain pro-
v isos.33

The Conrt said that "insofar as the service charge is used to finance
expenditures by the Union for the purposes of collective bargaining,
contract administration, and grievance adjustment,"34 there was no
first amendment bar to imposing it. The Court recognized the costs of
collective bargaining and -the rationality of.a decision by a government
unit to prescribe collective bargaining in the public sector laid to
arrange for distributing costs among those who benefitted. If the fee is
used for political or ideological purposes, however, the assessment
would violate the constitutional rights of those opposed to the view
espoused. The Court said that, although a union may make expen-
ditures for the express(on of political views, such expenditures must be
financed by employees "who do not object to advancing those ideas
and who are not coerced into doing so against their will by the threat of
loss of governmental employment."35

The Court added that it was aware that there would be difficulties
in drawing lines between collective-bargaining activities and ideolog-
ical activities unrelated to collective bargaining. It offered no clues,
pointing out that the case was devoid of an evidentiary record, being
decided on the general pleadings. However, the Court did expressly
hold that employees could not be required to register objections to
specific expenditures.

To require greater specificity [than opposition to "ideological
expenditures of any sort that are unrelated to collective

3 5
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bargainine] would confront all individual eMployee with the
dilemma of relinquishing-either his light to N.iiithholtt his sup-
port of ideological-causes to which he objecttor his.freedom to
maintain his own beliefewithout puhlie discloiure."

In-service Requirementt

Failure to participate ecint1nuing pmfessional development ac-
tivities was upheld as a cause for discharge of a teacher on tenure by a
unanimous Supreme Court in 1979." Basing salary increases for
teachers on the earning of college credits completed after the teachers
have been employed is a commonly accepted personnel policy. In,
Oklahoma, however, a newly enacted statute mandated certain in-
creases in salary for teachers regardless of -oontimiing educatibn
policy. Thus, a local board wa*corifienteAcitka dilemma: either to
retain those teachers holding no digree,Aigher than the bachelor's
degree who refused to engage In the earning of five semester hours of
college credit every three years, or not to renew the contracts of such
teachers. It chose the latter path1 and when,. after a hearing with
counsel present, one teacher refused to comply *ith the prospective re-
quirement by enrolling in courses, the boald voted not to renew her
contract for "willful neglect of duty," a specific cimse in the Oklahoma
tenure law.

The Court found no constitutional flaw in the situation. "The school
board's rule is endowed with a presumption of lefislative validity, and
the burden is on [the teacher] to show that there-ti no rational connec-
tion between the Board's action and the schootdistrict's conceded in-
terest in providing its students with' competent, well-trained
teachers."" The Court observed that the board's change of sanction
was a response to the legislature's removal of di. milder one and that
the board made its change prospectively. That the plaintiff was not of-
fered three years after the change of sanction to complete the five
credits was of no legal consequence.

The opinion concluded with the following paragraph:

At bottom, respondent's position is that she is willing to
forego routine pay raises, but -she is not willing to comply with
the continuing education requirement:Or to give up her job.
The constitutional permissibility of a unction imposed to en-
force a valid governmental rule, however, is nOtTeited by the
willingness of those governed by the rule to accept the conse-,
quences of noncompliance. The sanctiOn of contract
nonrenewal is quite rationally related tO the Board's objective
of enforcing the continuing educatiow obligation of its
teachers. Respondent was not, therefore,- deprived of equal
protection of the laws."
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CHAPTER 13

Teacher Rights:
Discriminatory Employment Practices

Title VII of Civil Rights Act of 1964

The Cornerstone Case

A 1971 Supreme Court opinion construing Title VII of the Civil
Rights Act of 1964' turned out to be as significant in the area of
employment discrimination as was the 1954 decision outlawing-racial
discrimination in the public schools.' The unanimous opinion of the
eight participating justices received little immediate attention in
public employment circles, probably because at that time Title VII did
not cover public employment. Slightly more than a year later,
however, Congress made the statute (and of course its construction by
the Supreme Court) applicable to employees of state and local govern-
ments.

The key conclusion of the Supreme Court was that "[ilf an employ-
ment practice which operates to exclude Negroes cannot be shown to
be related to job performance, the practice is prohibited."' Although
the case concerned ,discrimination on the basis of race, the holding
would be applicable to cases invelving discrimination on any of the
bases prohibited by Title VII. (See Appendix C.)

The case had been brought as a class action by black employees of a
North Carolina plant of the privately owned Duke Power Company.
Prior to July of 1965 (the effective date of the Civil Rights Act of 1964),.
the company openly discriminated on the basis of race in the hiring and
assigning of employees at the plant. In 1965 when the company
abolished its policy of employing blacks only in one department (the
Labor Department), ft made the completion of high school a condition
for transfer from that department.. For a decade there had been the re-
quiriment of high school graduation for initial employment in the
other departments, which were staffed with whites. However, whites
hired before the requirement was instituted continued to advance.

A further requirement added by the company when the federal
statute became effective was that new employees in any but the Labor
Department must pass two "professionally prepared aptitude tests," as
well as have a high school education. Tivto months later, incumbent

A..)
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employees in the Labor Department who lacked a high school educa-
tion were perniitted to qualify for transfer by passing the Wonderlic
Personnel Test (for general intelligence) and the Bennett Mechanical
Aptitude Test. The Ciit-offs, approximated the national median suites
for high school gradliates, and thus were more stringent than the ie.

. quisite of high school completion.
The Court began its analysis by looking to the intent Of congress:

The objective of Congress in the enactnient of Title VII is
plain from the language of the statute. It was to achieve
equality of employment opportunities and iemove barriers
that have operated in the past to favor an identifiable group of
white employees over other employees. Under the Act, prac-
tices, procedures, or tests neutral on their face, and even
neutral in. terms of intent, cannot be maintained if they
operate to "freeze" the status quo of prior disCriminatory
employment practicei.

. What is required by Congress is the removal of artificial,
arbitrary, and unnecessary, barriers to employment when the
barriers operate invidiously to discriminate on the basis of
racial or other impermissible classification.4

It was undisputed that the record in the case showed that whites
fared far better than blapks on the company's &aerie. For example, in
1960 almost three times as great a pereent of North Carolina white
mates had coinpleted high school as had black mides. As for the alter-
native tests, in one Sample using the Wonderlic and Bennett tests as
part of a battery, -fifty-eight percent of whites passed as compared to
only six percent of blacks, a consequence the Court sai0 Would appear
to be "directly traceable to race. Black intelligence must have the
means of articulation to manifest itself fairlY in a testing process.
Because they are Negroes, petitioners have long received inferior

education in segregated schools."
The Court held that Title VII goes beyond prohibiting direct

discrimination -It said:

The Act proscribes not only overt discrimination but also prac-
tices,that are fair in form, but discriminatory in operation. The
touchstone is business necessity. If an employment practice
which operates to exclude Negroes cannot be shown to be
related to job performance, the praetice is prohibited.°

The Courrs acceptance of a "results" criterion without a need to
shois segregative intent by the employer was of great significance. It
put employers who might have been insensitive"innocents" in the same
legally indefensible position as contrivers of plans for discrimination in
employment. It placed oniall employers a responsibility to eliminate

-I
t



Teacher Rights: Discriminatory Employment Practices I 131

unintentional as well as intentional results of any employment practi
that had an actual effect of disaavantaging a protected class of persons
unless there was a "business neceisity" to support the practice. /

Examining the record of the case, the Court concluded:

On the record before us, neither the high school comption
requirement nor the general intelligence test is shown to bear a
demonstrable relationship to successful performance of the
jobs for which it was used. Both were adopted .. . without
meaningful study of their' relationship to job-performance
ability. ..

The evidence . . . slws that [white] employees who have
not completed high school or taken the tests have continued to
perform satisfactorily and make progress in departments for
which the high schobl and test criteria are how used.7

The company contended that its general intelligence tests were per-
mitted because the,Civil Rights Act specifically authorized the use of
"any professionally developed ability test . . [not] designed, intended,
or used to discriminate" against a protected class. The Court disagreed.
It examined the records of Congress, which showed that the intent was
to permit the use only of "job-related" tests.

However, the Court said, "Nothing in the Act precludes the use of
testing or measuring prOcedures; obviously-they are useful. What Con-
gress has forbidden is giving these devices and mechanisms controlling
force unless they are demonstrably a reasonable measure of job perfor-
mance." Furthermore, permissible tests must "measure the person for

,the job and not the person in the abstract."°
In 1975, the Court expanded its reasoning. '° It said unanimously:

If an employer does then [after plaintiff has made a prima
facie case] meet the burden of proving that its tests are "job
related," it remains open to the complaining party to show
that other tests or selection devices, without a similarly
undesirable racial effect, would also serve the employer's
legitimate interest in "efficient and trustworthy workman-
ship." Such a showing would be evidence that the employer
was using its tests merely as a "pretext" for discrimination.''

Steps and Burdens of Proof

Two years later, in a unanimous opinion the Court established the
order and allocation of proof that was to be observed in a Title VII
employMent discrimination suit filed by an individual." The initial
burden is placed on the complainant to establish a prima facie case of
discrimination.

l u
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This may be done by showing (i) that he belonp to a racial
minority; (if) that he applied and was qualified for a job for
which the employer was seeking applicants; (iii) that, despite
his qualifications, he was rejected; and (iv) that, after his re-
jection, the position remained open and the employer con-
tinued to seek applicants from persons , of complainant's
qualifications."

The burden then shifts to the employer "to articualte some
legitimate, nondiscriminatory reason for the employee's rejection.""
Finally, the complainant must be afforded "a fair opportunity to show
that [the employer's] stated reason for [complainant's] rejection was in
fact pretezt."

In 1978, the Court expressly rejected the contention that the
employer, after a prima facie case of discrimination is presented
against him, must adopt a method of employment that allows con-
sideration of the qualifications of the largest number of minority ap-
plicants." The Court said that such a view would equate the prima
facie showing with an ultimate finding of fact as to discriminatory
refusal to hire under Title VII. It stated that the prima facie case
"raises an inference of discriMination only because we presume these
acts, if otherwise unexplained, are more likely than not based on the
consideration of impermissible factors."17 The Court.continued:

[T]he burden which shifts to the employer, is merely that of
proving that he based his employment decision on a legitimate
consideration, and not an illegitimate one such as race. To
prove-that, hcneed not prove that he pursued the course which
would both enable him to achieve his oWn business goal and

. allow him to consider the most employment applications. Title
VII forbids him rom having as a goal a work force selected by
any-proscribed dtcriminatory practice, but it does not impose
a duty to adopt a iring procedure that maximizes hiring of
minority employees'> To dispel the adverse Inference from a
prima facie showing u'nder McDonnell Douglas, the eMployer
need only "articulate some legitimate nondiscriminatory
reason for the employee's rejection." [McDonnell Douglas, 93
S. Ct. at 1824.]

This is not to say of course that proof of a justification which
is reasonably related to the achievement of some legitimate
goal necessarily ends the inquiry. The plaintiff must be given
the opportunity to introduce evidence that the proffered
justification is merely a pretext for discrimination."

In 1981, the Court was obliged to repeat much of what it had said in
the above cases." In unanimously reversing a'decision of the Court of
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Appeals for the Fifth Circuit, the Court re-emphasized the nature of
the burden on the defendant as follows:

We have stated consistently that the employee's prima facie
case of discrimination will be rebutted if the employer ar-
ticulates lawful reasons for the action; that is, to satisfy this in-
termediate burden, the employer need only produce admissible
evidence which would allow the trier of fact rationally to con-
clude that the employment decision had not been motivated by
discriminatOry animus. The Court of Appeals would require
the defendant to introduce evidence which, in the absence of
any evidence of pretext, would persuade the trier of fact that
the employment action was lawful. This exceeds What properly
can be demanded to satisfy a burden of production.

The Court of Appeals also erred in requiring the defendant to
prove by objective evidence that the person hired or promoted
was better qualified than the plaintiff. McDonnell Douglas
teathes that it is the plaintiff's task to demonstrate that similar-
ly situated employees were not treated equally. . . . The Court
of Appeals' rule would require the employer to show that the
plaintiff's objective qualifications were inferior to those of the
person selected. If-it cannot, a court would, in effect, conclude
that it has discriminated.

The court's procedural rule harbors a substantive error. Title
VII prohibits all discrimination in employment based upon
race, sex and national origin. . . . Title VII, however, does not
demand that an employer give preferential treatment to
minorities or women. . . . It does not require the employer to
restructure his employment practices to maximize the number
of minorities and women hired. .

The views of the Court Of Appeals can be read, we think, as
requiring the employer to hire the minority or female applicant
whenever that person's objective qualifications were equal to
those of a white male applicant. But Title VII does not obligate
an empl6yer to accord this preference, Rather, the employer
has discretion to choose among equally qualified candidates,
provided the decision is not based upon unlawful criteria. The
fact that a court may think that the employer misjudged the
qualifications of the applicants does not in itself expose him to
Title VII liability, although this may. be probative of whether
the employer's reasons are pretexts for discrimination. .

In summary, the Court of Appeals erred by requiring the
defendant to prove by a preponderance of theevidence the ex-
istence of nondiscriminatory reasofis for terminating the
respondent and that the person retained 'in her stead had
superior objective qualifications for the pipspio3.20
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Patterwor-fractice Cases

In 1977 fCourt twice dealt with the related question of general
discriminatory 'treatment through the "pattern or practice" of an
employer. The major case involved the trucking industry;" the other
case involved public school teachers." A significant point treated in
both cases was the present consequences of diicriminatory practices oc-
curring prior to the effective date of Title VII (for private employers,
1985; for state and local governments, 1972). The private compinj,
had been found to have disoriminated before and after the Act. In the
_public school case,_ the lower courts had incorrectly not made the
distinction. There were no dissents from the substantive points
presented below. ,

In a pattern-or-practice action the plaintiff is the government,
which the Court said initially must "demonstrate that unlawful
discrimination has been a regular procedure .or policy followed by an
employer or group of employers."" The burden then shifts to the
employer to defeat the prima facie showing of a pattern or practice by
"demonstrating that the Government's proof is either inaccurate or in-
significant."" The Court said that the employer "might show, for ex-
ample, that the claimed discriminatory pattern is a product of pre-Act
hiring rather than unlawful post-Act discrimination, or that during the
period it is alleged to have pursued a discriminatory policy it made too
few employment decisions to justify the inference that it had engaged
in a regular practice of discrimination."" If the employer fails to rebut

the inference arising from the government's prima facie case, the trial
court can order appropriate prospective changes in the eniployer's
employment procedures. Also, of course, it can fashion individual
relief for those who suffered from the discriminatory practices. This

may take many forms, including employment, particular assignments,
retroactive seniority, and awards for lost pay.

On the point of seniority rights, the Court examined the history of

Title VII in the Congress and concluded that the section relating to
seniority made it "clear that the routine application of a bona fide
seniority system would not be unlawful under Title VII." The Court
said, "[Me hold that an otherwise neutral, legitimate seniority system
does not become unlawful under title VII simply because it may
perpetuate pre-Act discrimination. Congress did not intend to make it
illegal for employees with-vested seniority rights to continue to exercise
those rights, even at the expense of .pre-Act discriminatees."7

In the pattern-or-practice case involving public school employment
.practices in Hazelwood, Missouri, the Court made some additional
observations about the use of statistics in establishing a prima facie
case. -It stated that the "proper comparison was between the racial
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composition of Hazelwood's teaching staff and the racial composition
of the quilified public school teacher population in the relevant labor
market." It reiterated that it was only post-Act hiring data that ivere
to be analyzed under Title VII. "A public employer who from that date -

forward made all its employment decisions in a wholly non-
discriminatory way would not violate Title VII even if it had formerly
maintained an all-white work force by purposefully excluding
Negroes."' Recognizing that the significance of the racial statistics
would depend on the area elected as the relevant labor market, the
Court instructed the trial court to make such a determination.
(Whether thecity of St. Louis should be included was a major issue.)

Not Restrkted to Minorities

That Title VII is not limited to discrimination against minorities was
decided by the Court in 1976." All justices agreed on the point. The
context was the discharge of two white employees and the retention of
a black 'employee in a situation in which all were charged with misap-
propriating some merchandise being transported by the company. The
lower courts had dismissed the claim of the white employees as not be-
ing cognizable under Title VII. The Court said that the Act ,"prohibits
all racial discrimination in employment, without exception, for any
group of particular employees, and while crime or other misconduct
may be a legitimate basis for discharge, it is hardly one for racial
discrimination."'

Religious Accommodation

The following year, the Court, by a seven-to-two vote, delineated
the employer's obligation under Title VII to accommodate an em-
ployee whose religious beliefs prohibited him from working on Satur-
days in an employment setting that required constant staffing." A 1972
amendment to Title VII requires that the employer must demonstrate
that he is "unable to reasonably accommodate to an employee's or
prospective employee's religious observance or practice without
undue hardship on the conduct of the employer's business." In this case,
a collectively bargained seniority system governed work Ihifts in the
twenty-four-hour, seven-day-a-week operation. No volunteers would
change shifts so that the airline would have had to deprive another
employee of his shift preference at least in part because he did not
adhere to a religion that observed the Saturday Sabbath. Citing the
preceding case the Court said that Title VII "does not contemplate such
unequal treatment . . . [and forbids discrimination] directed against
majorities as well as minorities."33 The Court further stated that there

1.4 4
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was no rectuirement that the employer, bear more than a nominal cost

in order to provide Saturdays off for the complaining worker. Thus,.
the hiring of a substitute worker definitely would not be required.

Time Limitations

in 1980, the Supreme Court construed the Title VII requirement
that an aggrievod person must file a complaint with the Equal Employ-

ment Opportinity Commission "within one hundred and eighty days

after the alleged unlawful employment practice occurred."34 The con-

text was a black Liberian's claim of discrimination on the basis 01 na-

tional origin because he was not granted tenure at a state college at-
tended predominantly by blacks. The Court's vote was six-to-three.

In February 1973, the appropriate faculty committee-recommended
that Professor Ricks not receive an appointment with tenure. The COM,
mittee agreed to reconsider its decision, and in February 1974, it
adhered to its previous decision. In March 1974, the Faculty Senate
voted to support the negative recommendation, and later that montli,

the Board.of Trustees formally voted not to grant tenure. Ricks then filed

a grievance. On June 26, 1974, the trustees, according to policy, of-
fered Ricks a one-year "terminal" contract that would expire June 30,

1975. He signed the contract. On September 12, 1974, the Board of
Trustees notified Ricks that his grievance had been denied.

The Court held that the proper date to begin the 180-day count was
June 26, 1974. The key reasoning was that the alleged unlawful prae-
tice actually occurred when the trustees "made and communicated to

Ricks"35 their decision to terminate his employment on June 30, 1975.

The Court said that the critical point was the time of the alleged

discriminatory act, not the time when its consequences took complete

effect. Also rejected by the Court was the date the grievance was decid-

ed against Ricks. The Court said:

[W]e think that the Board of Trustees had made clear well
before September 12 that it had formally rejected Ricks' tenure
bid. The June 26 letter itself characterized that as the Board's
"official position." It is apparent, ofoourse, that the Board in
the June 26 letter indicated a willingness to change its prior
decision if Ricks' grievance were found ,to be meritorious. But
entertaining a grievance complaining of the tenure decision
does not suggest that the earlier decision was in any respect
tentative.. The grieVance procedure, by its nature, is a remedy

for a p.rior decision, not an opportunity to Influence that deci-

sion before it is made."

In 1981, by a six-to-three vote, the Court held in a brief per curiam

opinion that the limitation period for nontenured administrators in the
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Puerto Rico Department of Education tC \file complaints begati when
they received notification that their ippoIntnents would terminate at
a specified-date." The majority found the ue to be controlled by
Delaware State College v. Ricks.

Constitutional Ctiteria \
In 1878 the Supreme Court sharply _distinguish constitutional

claims from Title VII claims in the area of employment mination.
It held by a seven-to-two vote that' the disparate impact i test was

A

not sufficient to establish' a priMa fade case of discrinptit4ion for a
claim baled on the . Constitution.* The Court of for the
District of ColuMbia Circuit had erroneously applied the legal sten-
dards applicable to Title VII cases to a case involving a teit fdr police
officers in Washington, D.C., that had been begun before Title VII
became applicable to public employees. The percentage of blacks who
had failed the test was about four times that of whites, and the emit of
appeals held that this fact alone triggered the need for the employer to ,

establish the validity of the test in terms of job performance: The court
held as irrelevant the efforts of the District of Columbia to recruit
blacks and the fact that recent hirings were roughly equivalent to the
racial composition of the surrounding community. It also found that
validation of the test in terms of success in the police training program
was not sufficient, but that validation in terms of actual job perfor-
mance was required.

The Supreme Court, after reviewing cases in several contexts involv-
ing the equal protection clause of the fourteenth amendment and the
equivalent component in the due process clause of the fifth amendment
(applicable in this District of Columbia case), emphasized that intent
to discriminate must be shown. It added, however, the observation
that the necessary "invidious discriminatory purpose may.often be in-
feried from the totality of the relevant facts, including the fact, if it is
true, that the law bears More heavily mi one race than another."" Fur-
ther; said the Court, disparate impact may for all practical purposes
demonstrate unconstitutionality because in various circumstances the
discrimination is very difficult to explain on nonracial grounds. The
Court summarized as follows:

Disproportionate impact is not irrelevant, but it is not the sole
touchstone of an invidious racial discrimination forbidden by
the Constitution. Standing alone, it does not trigger the rule
that racial classifications are to be subjected to the strictest
scrutiny and are justifiable only by the weightiest of c6nsidera-
tions."

1.46
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The Court also discussed the test validation question that had been

addressed by the lower courts. The test had been validated at to rela-

tionship with performance in the recruit training program, but not
directly with performance as a police officer. The Court stated that the

view that such validation was sufficient was supported by regulations

of the Civil Service Commission, by the opinion evidence placed before

the trial judge, and by the current views of the Civil Service Commis-

sioners. Further, it Awes not inconsistent with Griggs or Albemarle

Paper Co., and "seenis to us the much more sensibleconstruction of the

job-relatedness requirement."'
The Impact of the Washington v. Davis decision on public employ-

ment rights of the classes covered by Title VII was negligible because

Congress had made Title VII applicable to public employers almost

four years earlier, and post-1972 cases were based on Title VI, not on

constitutional equal protection grounds. Where lower federal courts
previously had orderedthanges based on the ConstitutionWithout hav-

ing required proof of discriminatory intent, the doctrine of res judicata

generally prevented reopening the cases if they had been terminated

before this decision.
The consequencei of the second prong of the holdingthat test

validation with a training program was sufficientwere of obvious

significance. In the field of education, a validation of scores on the Na-

tional Teacher Examination as measures of knowledge obtainable in.
teacher preparation programs offered in the state of South Carolina

was the basis of a holding, affirmed by a five-to-two vote without opin-

ion by the Supreme Court, that specified scores on the examination

were not barred by Title VII as bases for certification or salary despite
evidence that blacks performed much more poorly on the test than did

whites."
In 1979, the Supreme Court held that states may enforce statutesgiv-

ing an absolute lifetime preference in public employment to qualified

veterans even though the result is to keep a grossly disproportionate

number of qualified women from civil service positions.° In this seven-

to-two holding the Court add that the result was compelled by its

holding in Washington v. Davis to the effect that a neutral law does not

violate the fourteenth amendment solely because its. results have a
disproportionate impact on a particular class. Title VII, whichexpressly

cannot be construed to modify veterans' rights, was not involved.
In Personnel Administrator Of Massachusetts v. Feeney, the Court

found no trace of deliberate discriminatory intent against women in

the installation in 16 or in later modifications of the principle of
veterans' preference \ in Massachusetts. Although female veterans
always had been treated similarly to male veterans, when the present
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suit was commenced, ninety-eight percent of the veterans in Massa-
chusetts were male. It was argued that this fact demonstrated an im-
pact too inevitable to have been unintended, particularly when coupled
with the fact that under federal military policy, the status of "'veteran"
is reserved primarily- for men. However, the argument for such in-
[erred intentional dbcriminaciim was internally flawed because the
female plaintiff agreed that a more limited hiring preference for
veterans could be sustained. The Court observed that "invidious
discrimination does not become less so becauselhe discrimination ac-
complished is of a lesser magnitude."" As to foreseeable consequences
in relation to discriminatory purpose, the Court said that it "implies
that the decisionmaker . . selected or reaffirmed a particular course of
action at least in part 'because of,' not merely 'in spite of, its adverse
effects upon an identifiable group.""

Gender-based Policies

Pregnancy and Child-bearing

CONSTITUTIONAL REQUIREMENTS. The common practice of
employers to establish personnel policies uniquely applicable to child-
bearing was successfully challenged before the Supreme Court in
1974." Specifically at bar were-the maternity leave policies of the
school districts of Cleveland, Ohio, and Chesterfield County, Virginia.
By consolidating the cases, the Court was able to discuss the constitu-
tionality of several subpoints. The major question was whether a
teacher could be required to take a leave of absence at a fixed point
during her pregnancy that is substantially before the expected date of
childbirth. One school system 'specified four months, the other
prescribed five Months. By a seven-to-two vote, the Court answered in

the negative.
The Supreme Court approached the problem as follows:

By acting to penalize the pregnant teacher for deciding to
bear a child, overly restrictive maternity leave regulations can
constitute a heavy burden on the exercise of .. . protected
freedoms. Because public school maternity leave rules directly
affect "one of the basic civil rights of man," the Due Process
Clause of the Fourteenth Amendment requires that such rules
must not needlessly, arbitrarily, or capriciously impinge upon
this vital area of a teacher's constitutional, liberty. The ques-
tion before us in these cases is whether the interests advanced
in support of the rules of the Cleveland and Chesterfield Coun-
ty School Boards can justify the particular procedures they
have adopted.°

1 4
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The school boards -offeied two explanations for mandating a firm
cut-off date. One was the necessity of maintaining continuity of in-
struction by obtaining a qualified substitute. teacher. The other
fustification was that, because at least some teachers become physically
incapable of adequately performing certain duties during the latter
part of pregnancy, the rules would protect the health of the teacher
and the unborn child while assuring the presence of a physically
capable instructor in the classroom at all times.

The Court recognized continuity of instruction as a significant and
legitimate educational goal. It stated that, although a requirement of
notice to school authorities of pregnancy and a definite date for the
commencement of leave would be constitutionally acceptable, the ab-
solute requirement 'of termination af the end of the fourth or fifth
month of pregnancy was not rational in that the dates would occur at
different times in the school year for different teachers. "As long as the
teachers are required to give substantial advance notice of their condi-
tion, the choice of firm dates later in pregnancy would serve the
boards' objectives just as well, while imposing a far lesser burden on
the women's exercise of constitutionally protected freedom.""

The Court then examined the necessity of keeping physically unfit
teachers,out of the classroom It said:

There can be no doubt that such an objective is perfectly
legitimate, both on educational and safety grounds. And,
despite the plethora of conflicting medical testimony in these
cases, we can assume, arguendo, that at least some teachers
become physically disabled from effectively performing their
duties during the latter stages of pregnancy.

The mandatory termination provisions of the Cleveland and
Chesterfield County rules surely operate to insulate the
classroom from the presence of potentially incapacitated preg-
nant teachers. But the question is whether the rules sweep too
broadly. That question must be answered in the affirmative,
for the provisions amount to a conclusive presumption that
every pregnant teacher who reaches the fifth or sixth month of
pregnancy is physically incapable of continuing. ... The rules
contain an irrebuttable presumption of physical incompeten-
cy, and that presumption applies even when the medical
evidence as to an individual woman's physical status might be
wholly to the contrary."

The testimony of the medical experts in the cases, although in
disagieement on several points, was unanimous that the ability of a
given pregnant woman to work beyond any fixed time in her pregnan-
cy was an individual matter. The Court cautioned, however:

1 4
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This is not to say that the onlif means for providing ap-
propriate protecticn for the rights of pregnant teachers is an
individualized determination in each case and in every cir-
cumstance. We are not dealing in these -oases with, maternity
leave regulations requiring a termination -of employment at
some firm date during the last few weeks. of pregnancy. We
therefore have no occasion to decide whether such regulations
might be justified by considerations not presented in these
records. ..

On the question of eligibility to return th work after giving birth, the
Court disapproved of the Cleveland pravision that a teacher would not
be eligible until the beginning of the next regular school semester
following the time her child attained the age of three months. As with
the invalidated pre-birth requirement, the irrebuttable presumption
that no mother is fit to resume teaching for at least three months
following the birth was held to be unconstitii.tional as not rationally
related to continuity of instruction while ennecessirily burdening the
right to bear children.

The Court, however, found it constitutionally sound. to require a
physician's certificate of fitness before a teacher who has recently
borne a child may return to the Classroom. It also approved of
Cleveland's requirement of an additional physical examination at the
option of the board. Further, the Court sustained the validity of the
provision setting the eligibility to returnilate at the beginning of the
semester following delivery. This would tie a 'precisely drawn means
of serving the school board's interest in avoiding unnecessary changes
in classroom personnel during any one schorttterm."5'

The Court spoke as follows in relation to Chesterfield County's
return-to-work provision:

We perceive no . constitutional infirmities in the Chester-
field County rule. In that school system, the teacher becomes
eligible for re-employment upon submission of a medical cer-
tificate from her physician; return to work is guaranteed no
later than the beginning of the next school year following the
eligibility determination. The medical certificate is both a
reasonable and narrow, method of protecting the school board's
interest in teacher fitness, while the possible deferring of
return until the next school year serves the goal of preserving
continuity of instruction. In short. the Chesterfield County
rule manages to serve the legitimate state interests here
without employing unnecessary, presumptions that broadly
burden the exercise of protected constitutional liberty.n

Five months later, by a :vote of six-to-three, the Court upheld against
a fourteenth amendment challenge the California disability insurance
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system which excluded from benefits those disabled by normal
pregnancy and childbirth." The Court found that the state rationally
tould establish a self-supporting insurance program for those in private
employMent who were temporarily unable to work because of
disabilities not covered by workers' compensation. That the program
did not cover all riski did not violate the, equal proteceon clause. In
order to cover normal pregnancy and childbirth, the required con-
tributions of all participants would have to be increased. Further, prior
Supreme Court decisions established that .in the sociarwelfare area
states are not required to choose between attacking every aspect of a
problem or not attacking the problem at all. The Court said that this
was not a gender-baied classification because there was no risk that
only one sex was protected' against. "The provram divides potential
recipients into two groupSpregnant women and nonpregnant per-
sons. While the first group is exclusively female, the second includes
members of both sexes The fiscal and actuarial benefits of the program
thus accrue to members of both sexes."" The Court specifically
recognized that if there were evidenee that the exclusion was a pretext
for diScrimination, the dispute would be decided differently, As a mat-
ter of fact, women had contributed twenty-eight percent of the fund
and had benefited from thirty-eight percentpf it.

TITLE VII REQUIREMENTS. In 1976, a six-Justice majority es-
tended the above reasoning to a Title. VII claim concerning a "striking-
ly similar" benefit plan of a private company," Since such a plan had
been found not discriminatory per se on the basis of wx, the Title VII
bar to gender discrimination was held not to..be applicable to the
Ceneral Electric Comnany plan In this case, as in Geduldig, costs of
the existing plan per female employee compared favorably with costs
per male employee, (In response to this decision, Congress in 1978

amended Title VII. to proscribe exclusion of pregnancy from .coverage
under disability bene(it planS)

The Justices unanimously agreed in 1977, howeVer. that a Policy of
denying accumulated .seniority to female employees returning from
pregnancy leave did violate Title VII," Nashville Gas Company v.
Softy was distinguished from the two preceding cases in that here the
employer "has not merely refused to extend to women, a benefit that
men cannot and do not receive, but has imposed on women-a substan-
tial burden that men need not suffer."' Title VII, said the Court, does
not "permit an erriployer to burden female employees in such a way as
io deprive them of employment opportunities because of their different
rolel'in the scheme of human existence),

Retirement Policies

Another case involving Sex discrimination in employ ment policies was
decided by the Court in 1978", Challenged was the almost universal
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practice of using gender-based actuarial tables to determine retirement
benefits. Since women as a class live longer than men as a class, com-
mon practice in insurance plans had been either to recjuire higher
payments from women for the same benefits or to grant them lesser
benefits for the same payments made by males. The particular case was
brought against city department of Los Angeles under Title VII of the
Civil Rights Act of 1964.

This arrangement was found to violate the statute by a majority of
five Justices, with two justict% in dissent, one Justice not reaching the
merits, and one Justice not participating. The opinion of theCourt em-
phasized that Title VII used the word "individual" to indicate the ob-
ject of the protection against discrimination: This focus precluded the
use of group characteristics for generalizations under the statute. Since
any individual's life expectancy is based on a number of factors, of
which Se% is only one, actuarial tables based solely on sex discriminate
against individnal women. The Court distinguished this case from
Geduldig and General Electric Co. in that "[obi its face this plan dis-
criminates on the basis of sex [rather than] on the basis of a special
physical disability."" Furthermore, in those two pregnancy-exclusion
cases, the evidence was that women as a group had rekvived benefits
from the plans equal to or greater than those received by men as a
group relative to contributions.

The Court recognized the financial implications of its decision by
holding that it ruling wouid have only prospective applicability. It
summarized as follows: .

Although we conclude that the Department's practice
violated Title VII, we do not suggest that the statute was in-
tended to revolutionize the insurance and pension industries.

.All that is at issue today is a requirement that men and women
make unequal contributions to an employer-operated pension
fund. Nothing in our holding implies that it would be unlawful
for an employer to set aside equal retirement contributions for
each employee and let each retiree purchase the largest benefit
which his or her accumulated contributions could command in
the open market. Nor does it call into question the insurance
industry practice of considering the composition of an
employer's work force in determining the probable cost of a
retirement or death benefit plan. Finally. we recognize that in
a case of this kind it may be necessary to take special care in
fashioning appropriate relief.'"
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CHAPTER 14

Student Rights

The Key Case

It was in February 1969 that the United States Supreme Court
issued the only opinion in its history dealing directly with the validity
of a pre-coliege public school disciplinary rule that did not implicate
religious values.' The case of Tinker v. Des Moines Independent Com-
munity School District' established some guidelines by which to recon-
cile the constitutional rights of students and the legitimate powers of
school authorities. It seems sige to say that in the ensuing years, no
public school case has been referred to more frequently in legal or
educational circles.

Some facts of the case are crucial to an understanding of the
phraseology orthe opinion. The principals of the Des Moines, Iowa
schools, having been made aware that certain students were planning
to wear armbands to protest hostilities in Vietnam And to support a
truce, adopted a policy that any student wearing an armband would be
asked to remove it, and if he refused, he would be suspended until he
returned without the armband. A handful of students wore the arm-
bands, refused to remove them, and were suspended solely on that
ground. The position of the school authorities was supported by the
district court and by a four-to-four vote of the Eighth Circuit Court of
Appeals. By a seven-to-two vote, the Supreme Court reversed. (It is in-
teresting to note that the two dissenters were justice Harlan, generally
characterized judicially as very conservative, and Justice Black,
generally characterized as very liberal.)

In its opinion, the .Supreme Court observed that "the wearing of
armbands in the circumstances of this case was entirely divorced from
actually or potentially disruptive conduct by those participating in it.
It was closely akin to 'pure speech' which, we have repeatedly held, is
entitled to comprehensive protection under the First Amendment": To
emphasize the unique nature of the right being threatened by school
authorities, the Court pointed out what was not involved:

The problem posed by the present case does not relate to
regulation of the length of skirts or the type of clothing, to hair
style, or deportment. It does not concern aggressive, disruptive
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action 'or even group demonstrations. Our problem involves
direct, primary First Amendment rights akin to "purespeech."3

In this opinion, the dourt enunciated the general bounds to be ob-
served between fIrst amendment rights of students in public schools and
the authority of school officials. In the tumult evoked by the Vietnam
War during the years immediately following this decision, the first of
the following summary statements was to receive much more attention
in the rash of suits brought on behalf of students than was the second.

On behalf of student rights, the Court said:

First Amendment rights, applied in light of the special
characteristics of the school environment, are available to
teachers and students. It can hardly be argued that either
students or teachers shed their constitutional rights to freedom
of speech or expression at the schoolhouse gate.°

The counterbalancing view was expressed in the following words:

On the other hand, the Court has repeatedly emphasized the
need for affirming the comprehensive authority of the States
and of school officials, consistent with fundamental constitu-
tional safeguards, to prescribe and control conduct in the
schls.°

The Mut noted that the few students with armbands were silent,
made no attempt to force other students to wear armbands, and took
no action disruptive to the operation of the school or in conflict with
the rights of other students. Not only had nó disturbance or disorder oc-
curred, but there were no facts that might reasonably have led school
authorities to "forecast substantial disruption of or material inter-
ference with school activities.. . . "°

Another fact cited by the Court was that the principals did not ban
the wearing of all symbols of political or controversial significance, but
selected only the particular symbol of the black armband worn to ex-
hibit opposition to involvement of the United States in Vietnam. Thus,
the contmt of this message was the target of the rule, and it is content
that lies at the heart of the first amendment protection of speech.
"Clearly, the prohibition of expression of one particular opinion, at
least without evidence that it is necessary to avoid material and
substantial interference with schoolwork or discipline, is not constitu-

tionally permissible."'
Students in public schools, exphtined the Cpurt, may not be confined

to the expression of those sentiments that are officially approved. Per-
sonal intercommunication among students is not only an inevitable
part of the process of attending school; it is also an important part of

the educational process. That school authorities may "desire to avoid
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the discomfort and unpleasantness that always accompany an un-
popular viewpoint" is not sufficient reason for prohibiting a particular
expression of opinion. For a ban on speech there must be evidence of
actual or imminent disruption of a substantial nature traceable to the
communication. "But conduct by the student, in class or out of it,
which for any reasonwhether it stems from time, place, or type of
behaviormaterially disrupts classwork or involves substantial
disorder or invasion of the rights of others is, of course, not immunized
by the constitutional guarantee of freedom of speech."

Three College Cases

Three cases have been decided by the Supreme Court in the area of
student conduct rules in public, higher education. The earliest case,
decided in .1915, upheld the implementation of it statute barring
students from membership in Greek letter secret societies in the state's
institutions of higher education.'° A University of Mississippi rule re-
quiring that students admitted after a certain date disavow allegiance
to any such group ,was challenged on various grounds. The Supreme
Court held that the fourteenth amendment did not prevent a state from
establishing a rule governing its higher educational institutions when
State courts said the legislature had the power and there was a basis for
the rule, i.e., preventing students from being "distracted from that
singleness of purpose which the State desired to exist in its public
educational institutions." The Court stated that the wisdom or
necessity of such a regulation was not for federal judicial determina-
tion. It also dismissed as irrelevant the asserted merits of secret societies
and what was done in universities in other states.

The second case developed during the days of protests against the
Vietnam War and involved the denial by Central Connecticut State
College of recognition for campus privileges to a local chapter of a
group known as Students for a Democratic Society (SDS)." Some SDS
chapters on other campuses had been associated with disruptive carn-
pus activities. The Supreme Court set out the principles 9f law to be
applied by the lower courts in such situations. The Court stated that
because denial of recognition is a form of prior restraint, first amend-
ment freedoms of speech and assembly must be considered. Citing
Tinker, the Court said that properly the burden rested on the college to
show the appropriateness of denial of recognition, rather than on the
students to show entitlement to recognition.

The record compiled in the lower courts was ambiguous as to
precisely why recognition had been denied. For that reason, the
Supreme Court discussed four possible Nstifications which could be



derived from the record. It found three to be unconstitutional and one
to be valid. The three unconstitutional reasons were: (1) association of
the local group with the national SDS (invalid because one cannot be
penalized merely for an ill-defined association with a group that has
not been outlawed), (2) the college president's disagreement -with the
philosophy of the local group (invalid because government "may not
restrict speech or association simply because It finds the views expressed
by any group to be abhorrent")," and (3) concern that the local group
would be a ,disruptive influence on the campus (invalid under the
Tinker rationale because there was no substantial basis for that conclu-
sion). The reason that would be constitutional was that the group was
unwilling to be bound by reasonable rules governing conduct. The
Court said that members of the group "may, if they so choose, preach
the propriety of amending or even doing away with any or all campus
regulations. They may rot, however, undertake to flout these rules."4
The Court continued:

just as in the community at large, reasonable regulations with
respect to the time, the place, and the manner in which stu-
dent groups conduct their speech-related activities must be
respected. A college administration may impow a require-
ment, such as may have been imposed in this case, that a group
seeking official recognition affirm in advance its willingness to
adhere to reasonable campus law.'5

In the third case concerning student conduct rules in public higher
education,, a graduate journalism student at the University of Missouri
had been expelled in the middle of a semester for the on-campus
distribution of a newspaper containing what university authorities
called "forms of indecent speech" in violation of a bylaw of the Board
of Curators [Trustees]." The student had been allowed to remain on
campus until the end of the term, but she was not given credit for the
one course in which she received a passing grade.

The lower courts had upheld the university authorities in decisions
made prior to Healy. The Supreme Court, reversing with a per curiam
opinion, said that Healy made. it clear "that the mere dissemination of
ideasno matter how offensive to good tasteon a state university
campus may not be shut off in the name alone of "conventions of
decency."7 According to the Court, the political cartoon and the story
that prompted the University's action .were not constitutionally
obscene. The Court further observed that it was solely the content of
the newspaper that prompted the expulsion. There was no disruption
caused by the process of distribution, nor were any "time, place, or
manner" rules violated.

1 5 4
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Procedural Due Process for Short Suspensions

The Supreme Court rendered its first opinion on procedural due pro-
cess for students subject to punishment by public school authorities in
1975.'1 The punishment involved in the case was a suspension of up to

.,ten days. Many students in several schools in Columbus, Ohio, received
such punishment for misconduct following a period of widespread stu-
dent unrest and demonstrations. It had been found that the plaintiffs in
the case had received no hearings in connection with their suspensions.

As the dne process clause of the fourteenth amendment is triggered
onlY by a deprivation of life, liberty, or property, school officials
argued that it did not apply because none of these elements was pre-
sent. The Court by a vote of five-to-four disagreed, pointing out that
Ohio law provided qualified persons with a right to public education
And that this state-granted right was indeed a property right. In addi-
tion, the fact that the suspensions would be entered on the students'
records amounted to lc liberty interest bemuse the charges of miscon-
duct could damage their reputations with their teachers and fellow
students as well as interfere with later opportunities for higher educa-
tion and employment.

The Court also rejected the argument that the punishment here was
too slight to.bring the due process clause into play. It observed that the
severity of a deprivation is not decisive of the basic right to some type of
hearing. Further, it found the ten-day suspensionnot to be so insignifi-
cant as to except its imposition from due process considerations. It said:

[The total exclusion from the educational process for more
than a trivial period, and certainly if the suspension is for 10
days, is a serious event in the life of .the suspended child.
Neither the property interest in educational benefits tem-
porarily denied nor the liberty-interest in reputation, which is
also implicated, is so insubstantial that suspensions may con-
stitutionally be imposed by any procedure the school chooses,
no matter how arbitrary.'°

Having decided that due process applies, the Court discussed what
procedures were required. It reviewed prior interpretations of the due
process clause in other contexts and concluded that "kilt the very
minimum . . . students facing suspension and the consequent in-
terference with a protected property interest must be given some kind
of notice and afforded some kind of hearing." It continued:

It also appears from our cases that the timing and content of
the notice and the nature of the hearing will depend on ap-
propriate accommodation of the competing interests involved.
The student's interest is to avoid urfatr or mistaken exclusion

t_
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from the educational process, with all of its unfortunate conse-

quences. The Due Process Clause will not shield him from
suspensions properly imposed, but It disserves both his interest

and the interest of the State if his suspension is in fact unwar-

ranted.... Disciplinarians, althoughproceeding in utmost good

faith, frequently act on the rePorts and advice of others; and

the controlling facts and the ru4ure of the conduct under
challenge are often disputed. The risk of error is not at all
trivial, and it should be guarded against if that may be done

without prohibitive cost or interference with the educational

process.°1

The Court then pronounced that, in connection with a suspension of

ten days or less, the due process clause requires that "the student be

given oral or written notice of the charges against hiin and, if he denies

them, an explanation of the evidence the authorities have and an op-

portunity to present his side of the story.""
The Court said that the notice could be given orally, and that "there

need be no delay between the time 'notice' is given and the time of the

hearing."" It amplified the point by adding:

In the great majority of cases the disciplinarian may informally

discuss the alleged misconduct with the student minutes after it

has occurred. We hold only that, in being given an opportuni-

ty to explain his version of the facts at this discussion, the stu-

dent first be told what he is accused of doing and what the

basis of the accusation is."

What was not required (and why) was explained as follows:

We stop short of construing the Due Process Clause to re-

quire, countrywide, that hearings in connection with short

suspensions must afford the student the opportunity to secure

counsel, to confront and cross-examine witnesses supporting

the charge, or to call his own witnesses to verify his version .of

the incident. Brief disciplinary suspensions are almost

countless. To impose in each such case even truncated trial-

type procedures might well overwhetm administrative facil-

ities in many places and, by diverting resources, cost more

than it would save in educational effectiveness. Moreover, fur-

ther formalizing the suspension process and escalating its for-

mality and adversary nature may not only make it too costly as

a regular disciplinary tool but also destroy its effectiveness as

part of the teaching process."

Taking cognizance of the reality of some situations in which prior

notice and hearing might be infeasible, the Court said that students

"whose presence poses a continuing danger to persons or property or
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an ongoing threat of disrupting the academic process may be im-
mediately removed from school. In such cases, the necessary notice and
rudimentary hearing should follow as soon as Practicable."

The opinion concluded with an emphasis on the fact that the case in-
-volved a short suspension, not exceeding ten days. "Longer suspensions
or expulsions for the remainder of the school term, or permanently,
may require more formal procedures."17

Corporal Punishment: Penalty and Process

In 1977, the Supreme Court treated the relationship of the due pro-
cess clause to the imposition of corporal punishment on public school
students." By a five-to-four vote, the Court said, "[W]e find that cor-
poral punishment in public schools implicates a constitutionally pro-
tected liberty interest, but we hold that the traditional common-law
remedies are fully adequate to afford due process."!$ In Ingraham v.
Wright, the Court also held that corporal punishment of students was
not per se a violation of the eighth amendment's prohibition of "cruel
and unusual punishments."

In addressing both questions, the Court began by examining history.
It observed:

The use of corporal punishment in this country as a means of'
disciplining school children dates back to the colonial period.
It has survived the transformation of primary and secondary
education from the colonials' reliance on optional private ar-
rangements to our present system of compulsory education and
dependence on public schools. . . . Professional and public opin-
ion is sharply divided on the practice, and has been for more
than a century. Yet we can discern no trend toward its elimina-
tion. [Statutes of twenty-one states expressly authorize it,
whereas two bar it.]

At common law a single principle has governed the use of
corporal punishment since before the American Revolution:
Teachers may impose reasonable but not excessive force to
discipline a child. . . . The basic doctrine has not changed. . . .

To the extent that the force is excessive or unreasonable, the
educator in virtually all States is subject to possible civil and
criminal liability.

. . . All of the circumstances are to be taken into account in
determining whether the punishment is reasonable in a par-
ticular case. Among the most important considerations are the
seriousness of the offense, the attitude and past behavior of the
child, the nature and severity of the punishment, the age and
strength of the child, and the availability of less severe but

-equally effective means of discipline."

l
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The Court examined the history of the eighth ametidment's cruel and
unusual punishments c/ause and interpretations of it through the years.
The conclusion was that the provision was meant to apply to criminal
punishment, and that the milieu of thepublic school was not analogous
to that of prisoners. Children who may be subjected to "paddling"
leave school daily, and, in school, a child is rarely out of sight of
teachers and other students who would witness and expose any
mistreatment. Further, there is a general supervision of schools by the
com munity. "As long as the schools are open to public scrutiny there is

no reason to believe that the common-law constraints will not effec-
tively remedy And deter excesses such as those alleged in this case."31

On the point of fourteenth amendment due process, the Court spoke
as follows:

Were it not for the common-law privilege permitting teachers
to inflict reasonable corporal punishment on children in their
care, and the availability of the traditional remedies for abuse,
the case for requiring advance procedural safeguards would be
strong indeed. But here we deal with a punishmentpad-
dlingwithin that tradition, and the question is whether the
common-law remedies are adequate to afford due process.

. . . Whether in this case the common law remedies for ex-
cessive corporal punishment constitute due process of law must
turn on an analysis of the competing interests at stake, viewed
against the background of "history, reason, [and] the past
course of decisions." The analysis requires consideration of
three distinct factors: "first, the private interest that will be af-
fected . . . ; second, the risk of an erroneous deprivation of such
interest . . . and the probable value, if any, of additional or
substitute procedural safeguards; and, finally, the [state] in-
terest, including the function involved and the fiscal and ad-
ministrative burdens that the additional or substitute pro-
cedural requirement would entail.""

The Court noted that the liberty interest of the child in avoiding cor-
poral punishment while in the care of public school authorities was
subject to the historical limitation that as long as it was "reasonable,"
the punishment was legally permissible. It then observed that Florida
"has continued to recognize, and indeed has strengthened by statute,
the common-law right of a child not to be subjected to excessive cor-
poral punishment in school. . . . The uncontradicted evidence suggests
that corporal punishment in the Dade County schools was, '[w]ith the

exception of a few cases, . . . unretnarkable in physical severity.""
The Court further reasoned:

1 6 1.
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Moreover, because paddlings are usually inflicted in response
to conduct directly observed by teachers in their presence, the
risk that a child will be paddled without cause is typically in-
significant. In the ordinary case, a disciplinary paddling
neither threatens seriously to violate any substantive rights nor
condemns the child "to suffer grievous loss of any kind."

In those cases where severe punishment is contemplated, the
available civil and criminal sanctions for abuseconsidered in
light of the openness of the school environmentafford
significant protection against unjustified corporal punish-
ment.... Teachers and school authorities are unlikely to inflict
corporal punishment unnecessarily or excessively when a
possible consequence of doing so is the institution of civil or
criminal proceedings against them."

The Court expressed doubt that even if the need for advance pro-
cedural safeguards were clear the incremental benefits could justify
the costs. Even informal hearings would require time, personnel, and
a diversion of attentkm from normal school pursuits. Also, the effec-
tiveness of corporal punishment in many instances would be reduced if
it were not swiftly administered without notice. Teachers might be
forced to rely on disciplinary measures they believed less effective
rather than confront possible disruption from a notice-and-hearing re-
quirement. The Court cited "societal costs" of such a choice
"result[ing] from this Court's determination of an asserted right to due
process, rather than from the normal processes of community debate
and legislative action. "33

The Court summarized its opinion in the following words:

In view of the low incidence of abuse, the openness of our
schools, and the common-law safeguards that -already exist,
the risk of error that may result in violation of a schoolchild's
substantive rights can only be regarded as minimal. Imposing
additional administrative safeguards as a constitutional re-
quirement might reduce that risk marginally, but would also
entail a significant intrusion into an area of primary educa-
tional responsibility. We conclude that the Due Process Clause
does not require notice and a hearing prior to the imposition of
corporal punishment in the public schools, as that practice is
authorized and limited by the common law."

Academic Penalties

In 1978 the Supreme Court decided a higher education case in
which the question of due process in academic, as distinguished from
disciplinary, matters was involved.31 The narrow question was
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whether a medical school student could be dismissed during her final

year of ptudy for failure to meet academic standards. One of the
student's claims was that she had not received procedural due process.

All nine justices agreed that her reteipt of warnings and chances to
demonstrate improvement had afforded her "at least as much due pro-

cess as the Fourteenth Amendment requires."'" Four justices saw no
need to discuss what due process requirements must be met in cases of

exclusion for academic reasons. The five-Justice opinion of the Court,
however, distinguished academic decisions from disciplinary decisions
by school officials, and it expressly overruled the Court of Appeals' in-
terpretation that Goss required some type of hearing at which the stu-

dent could defend her academic ability and performance. The opinion

included the following:

A school is an academic institution, not a courtroom or ad
ministrative hearing room.. . .

-Academic evaluations of a student, in contrast to disci-
plinary determinations, bear little resemblance to the judicial
and administrative factfinding proceedings to which we have
traditionally attached a full hearing requirement.... Like the
decision of an individual professor as to the proper grade for a
student in his course, the determination whether to dismiss a
student for academic reasons requires an expert evaluation of

cumulative information and is not readily adapted to the pro-
cedural tools of judicial or administrative decisionmaking.

tinder such circumstances, we decline to ignore the historic
judgment of educators and thereby formalize the academic
dismissal process by requiring a hearing. The educational pro-
cess is not by nature adversarial; instead it centers around a
continuing relationship between faculty and students, "one in
which the teacher must cecupy many roleseducator, adviser,

friend, and, at times, paent-substitute." This is especially true
as one advances through tho varying regimes of the educa-
tional system, and the instruction becomes both more in-

dividualized and more specialized. . . . We decline to further
enlarge the judicial presence in the academic community and
thereby risk deterioration of many beneficial aspects of the
faculty-student relationship."

"Undocumented" Alien Children

In 1982, by a vote of five-to-four, the Supreme Court answered in

the negative the question "whether, consistent with the Equal Protec-

tion Clause of the Fourteenth Amendment, Texas may deny to un-
documented school-age children the free public education that it
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provides to children who are citizens of the United States or legally ad-
mitted aliens."" Challenged successfully was a 1975 revision of the
education law of Texas that withheld from local school districts any
state funds for the education of children not "legally admitted" into the
United States and authorized local school districts to refuse to enroll
such children in the public schools.

The Court, after holding that the equal protection clause applies to
undocumented aliens, said that the constitutionality of the classifica-
tion depended on "whether it may fairly be viewed as furthering a
substantial interest of the State."' The view of the Court was that the
uniqueness of education distinguishes it from general forms of social
welfare, and triggers the necessity for a state to support withholding it
by more substantial justification than that required by the usual
rational-relationship-to-a-legitimate-st ate-interest criterion. "Both the
importance of education in maintaining our basic institutions, and the
lasting impact of its deprivation on the life of the child, mark the
distinction.. . . In addition; education provides the basic tools by
which individuals might lead economically productive lives to the
benefit of us all.""

The Court emphasized that although the children were innocent of
the unlawful conduct of their parents., the impact of the Texas law was
to severely punish the children while they were in this country. (Any il-
legal entrants can. of course, be deported under federal law.) The
Court also stated that the evidence did not support contentions that
there was a significant burden on the state's economy by reason of
educating undocumented children, that the exclusion of such children
would likely improve the overall qualit> of education in the state, and
that such children are less likely than others to remain within the state
and put their education to productive use there.

Access to Books in SchOol Library

In 1982, the Court decided a case brought by stadents against a
school board that had removed from the school library some books it
described as "anti-American, anti-Christian, anti-Semitic. and just
'plain filthy."43 By a vote of five-to-four, but with no opinion accepted
by a majority of the justices, the Court remanded the case to the
district court to determine with more specificity why the board removed
the books. Five Justices believed that ,svhen the district court granted
summary judgment for the board, the circumstances surrounding ttw
removal had not been clearly enough established to enable them to
assess fully the first amendment implications of the action. The other
four Justices, in separate dissenting.opinions, would have upheld the
board without further judicial inquiry,

-1
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Four of the five justices voting for remand (justices Brennan, Mar-

shall, Blackmun, and Stevens) subscribed to the following view:

[Wjhether petitioners' reinoval "Of books from 'their School
libraries denied respondents their First. Amendment rights
depends upon the motivation behind petitioners' actions. If
petitioners intended by their removal decision to deny .

respondents- access to ideas with which petitioners disagreed,
and if this intent was a decisive factor in petitioners' decision,
then petitioners have exertised their discretion in violation of
the Constitution. On the other hand, . an unconstitutional
motivation would not be demonstrated if it were shown that
petitioners had decided to remove the books at issue because
those books were pervasively -vulgar . . And again, if it
were demonstrated that the removal decision %rid based solely

upon the "edOcational suitability" of the boOks in question,
then their removal would be "perfectly permissible.""

justice White voted for remand sOlely on the belief that .the COUTC

should have a "factual refinement" before it decided such complex con..
titutionaJ questions as were implicit in the case. He saw no justifica-

tion for the Court "to go further and issue a dissertation on the extent to

which the First Amendment limits the discretion of the school board to

wmove books from the school library. Thus, thi.s widely publicized

caw, the bellwether of many on the subject of ,removal of books from
school libraries, stands only for the general principle of constitutional
law that school authorities do not have absolute discretion to remove
anv book from a school library for any or no reason. Aho, it may be in-
ferred from the seven opinions in the ease that proof of an uneonstitu,
7 renitA 41 will be diffivult unless a school board acts outrageously.
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CHAPTER

Liability for Civil Rights Violations

Personal Liability of School Authorities

Since 1871 those whose ciVil rights have been violated-by actions car-

ried out by perSons purporting to act officially on behalf of government

have had a right to redress.through the_ federal courts under a statute

known popularly as,"Section 1983" (§ 1983).i Over a century later the
Supreme Court addrer;sed the question of personal liability of school
board inembeli under § 1983 for violation of Student rights in a case
that had become procedurally complex because of the way it had been

handled-in the lower federal cOurts.' . .

The case is significant primarily because of the'Court's abstract
discussion of liability. (Whether liability actually existed under the
facts was not :determined.) 'The Court also made the important points'
that (1)-"[-ijt is not.the role (*the federal courts to set aside decisions of
school administrators which the Court may as lacking a basis in

wisdoth or comPassion,".(2) "Section 1983 does not extend the right to
Mitigate in federal court evidentiary questions arising in sehool
disciplinary proceedings or the proper construction of school regula-
tions,"4. and (3) "Section 1983_ was not intended to be a vehicle for
federal court Correction of errors in the exercise of that discretion
which do not rise to the level of violations of 'specific constitutional
guarantees," .

On the liability question, the vote of the Court Was five-to-four. The
Court observed that as of that date

[t]he nature of the immunity from awards of damages under
Section 1983 -available to school administrators and school
board members is not- a question which the lower federal
courts base answered with a single voice. There iS general
agreement on the existence of a 'good faith* immunity; but the
ciairts have either emphasized different factors as elements of
good faith or have not given specific content to the good-faith
standard.°

The Court summarized the conixnwi law situation as folloses.:

Common-law .tradition, reciignized in our prior decisions,
and strong public-policy reasons also lead to a .construction of
Section 1983 extending a qualified good-faith immunity. to
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schOol board members from liability for damages under that
section. Although there haVe been differing emphases and for-
mulationS of the common-law immunity of public school of-
ficials in cases of student expulsion or suspension, state courts
have generally recognized that such officers should be pro-.
tected from tort liability under state law 'for allgooa-faith.
nonmalicious action taken to' fulfill their official duties.'

Clearly recognized was the fact that "imposition of monetary costs
for mistakes which were not unreasonable in the light of all the cir-
cumstances would undoubtedly deter even the 'most conscientious
school decisionmaker from .exercising his judgnient independently,
forcefully', and in a manner best serving die long-term interest of the
school and the studenti." Implicit, however; in the common-law
development of a qualified immunity protecting school officials from
liability for damages in lawsuits alleging improper suspensions or ex7
pulsions was the ,condusion that Absolute immunity "would not be
justified since it would not sufficiently increase the ability of schLiol-of---
ficials to exercise their discretion in a forthright manneriorrant the
absence of a remedy for students subjected to intentional or otherwise
inexcusable deprivations."'9

Noting that Congress had offered 'no "legislative guidance" on the
matter, the Court proceeded to establish the following test for deter-
mining liability of individual school board members:

To be entitled to a special exemption from the categorical
remedial language of Section 1983 in a case in which his action
violated a student's constitirtional, rights, a school board
member, who has voluntarily undertaken the task of sopervis-
ing the operation of the school and the activities of the
students, must be held to a standard of conduct baSed not only
on permissible intentions, but also on knmvledge of the basic,
unquestioned constitutional rights of his charges.
Therefore, in the'Specific context- of school discipline, we hold
that a school board member is not immune from liabil4 for
damages under Section 1983 if he knew or reasonably should
have 'known that the action he took within his sphere of of-
ficial responsibility would violaty the constitutional rights of
the student affected, or if he took the aetion with the
malicious intention to cause a depris ation ol constitutional
rights or other iniury_to the student.''

The Court said that such a s'tandard was warranted "in light of the
value which tRii rights base in our legal s!..stein Any lesser standard

unld deny much of tlw promise of Section 19s1.-"
The Court emphasized that it was not saying that school board

members arc charg.ed V. ith predicting the future (MUM' of constitutional
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law. It concluded the portion of its opinion relating to liability with the
following mandate: "A compensatory award will be appropriate only
if the school board member has acted with such an impermissible
motivation or with such disregard of the student's clearly established .
constitutional rights that his action cannot reasonably be characterized
as being in good faith.""

Violations Solely of_Procedural Due Process

Three years later the Court considered the question of liability under
§ 1983 for the denial of procedural due process in connection with the
suspension of a student when the punishment was ultimately found to
be justified.'3 The Court unanimously held that under such cir-
cumstances, there could be no award of compensatory damages
without proof that an injury had occurred. Stafed another way,
damages may not be presumed solely from the fact that procedural due
process was not afforded, "Procedural due process rules are meant to

protect persons not from the deprivation, but from the mistaken or un-
justified deprivation of life, liberty, or property."" The Court said that
any mental or emotional distress actually caused by the denial of due
process (as distinguished from the justified deprivation itself) could be

proved in the usual manner by showing the circu,mstandes of the wrong
and its effects on the plaintiff as observed by others.

Aware, however, that "a purpose of procedural due process is to con-
vey to the individual a feeling that the government has dealt with him
fairly, as well as to minimize the risk of mistaken deprivation of pro-
tected interests,"" the Court held that nominal damages not to exceed
one dollar must be awarded when procedural due process was not
followed but the penalty was justified. The Court observed that the
potential liability of defendants for attorney's fees (uthorized express-
ly in 1976 by the Civil Rights Attorney's Fees Awards Act's) as well as
the possibility of punitive damage awards to deter or punish violators

of constitutional rights would tend to assure that government agents
ould not deliberately ignor, procedural due process rights.

Liability of School Districts

School Districts Are "Perions"

In 1978, the Court afinwered in the affirmative the question whether

local governmental units (including school districts) were tO be con-

sidered "persons- for purposes of application of § 1983.'7 In 1961, the
Court had held that they were not "persons" and also that they were



Liability for Civil Rights Violations t 161

not liable under § 1983 for the constitutional torts of their employees."
,Some inconsistencies implicit in rulings over the years since 1961 had
been developing. In Monell, the Court, after reexamining the history
of the adoption of § 1983 in 1871, by a seven-to-two vote, overruled the
first prong of the Monroe v. Pape holding, thus permitting 41mage
suits against school boards under § 1983. The Court in cone141ng that
Congress had not intended to grant absolute immunity to4nitatrivern---n
mental bodies declined to treat the question of whether load govern-
ments could be afforded some degree of immunity short of absolute im-.
munity.

It stated, however, that a local government may not be sued under
the statute "for an injury inflicted solely by its employees or agents. In-
stead, it is when execution of a government's policy or custom, whether
made by its lawmakers or by those whose edicts or acts may fairly be
said to represent official policy, inflicts the injury that the government
as an entity is responsible under Section 1983."" The Court, noticing
that school boards differ in some legal respects from municipalities,
observed that for purposes of § 1983 there was no intent of Congress to
treat them differently.

In the wake of our decisions [in desegregation cases brought
againSt school boards for equitable relief under Section 1983],
Congress not only has shown no hostility to federal-court deci-
sions against school boards, but it has indeed rejected efforts to
strip the federal courts of jurisdiction over school boards.
Moreover, recognizing that school boards are often defendants
in school desegregation suits, which have almost without ex-
ception been Section 1983 suits, Congress has twice passed
legislation authorizing grants to school boards to assist them in
complying with federal-court decrees."

No Immunity for "Good Faith"

Less than two years later the Court answered the question reserved
in the Mond! case, namely, Whether local governments were to be af-
forded some form of official immunity short of absolute immunity.1' By
a one-vote margin, the Court answered "no," and held that a
municipality is not permitted to assert the good faith of its officers or
agents as a defense to liability under § 1983. The Court said that its "re-
jection of a construction of Section 1983 that would accord
municipalities a qualified immunity for their good-faith constitutional
violations is compelled both by the legislative purpose in enacting the
statute and by considerations of, public policy. "22 The purpose of the
statute was to provide protection to persons wronged by misuse of
power possessed by. virtue of state law and made possible by the

.1 u
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wrongdoer's having the authority of state law. A damages remedy
was deemed by the Court to be a vital component of any arrangement
for vindicating the Constitution's guarantees, but under Wood v.

Strickland, there could be damages assessed against individuals only

for violations of clearly established constitutional rights. By holding the
governmental entity liable for damages not only would those illegally

treated be compensated, but officials would likely be more careful in
conducting the affairs of government and would supervise the conduct
of their subordinates more carefully. Also, reasoned the Court, con-
stitutional development would not be impeded by the discouragement
of suits because of difficulties of recovering damages. Furthermore,
said the Court, "even where some constitutional development could

not have been foreseen by municipal officials,it is fairer to allocate any

resulting financial loss to the inevitable costs of government borne by
all the taxpayers, than to allow its impact to be felt solely by those

whose rights, albeit newly recognized, have been violated.""
The Court said that doctrines of tort law had changed significantly

over the past century and that views of governmental., responsibility
should properly reflect that evolution. It observed that the principle of
"equitable loss-spreading" had joined "fault" as another factor to be

considered in connection with award of damages. It concluded:

We believe that today's decision, together with prior
precedents in the area, properly allocates these costs among the
three principals in the scenario of the Section 1983 cause of ac-
tion: the victim of the constitutional deprivation; the officer
whose conduct caused the injury; and the public, as repre-
sented by the municipal entity. The innocent individual who is
harmed by an abuse of governmental authority is as-

sured that he will be compensated for his injury. The offend-
ing official, so long as he conducts himself in good faith, may
go about his business secure in the knowledge that a qualified
immunity will protect him from personal liability for damages
that are more appropriately chargeable to the populace as a
whole. And the public will be forced to bear only the costs of
injury inflicted by the "execution of a government's policy or

custom, whether made by its lawmakers or by those whose
edicts or acts may fairly be said to represent official policy.

"24

Coverage of Section 1983

Two months later, the Coutt decided two other cases pertaining to the

use of § 1983 as a basis for suitsagainst government authorities. In ond,

the Court held by a six-to-three vote that the words "and laws" in the

§ 1983 phrase "secured by the Constitution and laws" encompassed all

federal statutes, not only civil rights or equal rights law." Recognizing

171
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that "one conclusion which emerges clearly is that the legislative
history does not permit a definitive answer,"" the majority elected to
follow "the plain language" and not limit the scope of "laws." The case
involved an application of the Social Security Act by a state agency
which had been challenged successfully in the state courts of Maine.

In Maine v. Thiboutot, the Court also held that attorneys' fees pro-
perly were awarded to the plaintiffs under the federal legislation pro-
viding that such could be granted by a court to the prevailing party
(other than the federal government) in a proceeding to enforce certain
civil rights statutes, including § 1983. The Court said that, as § 1983

was listed in the fees statute along with substantive civil rights statutes,
the provision covered any § 1983 action whether brought in federal or
state courts.

In the second case pertaining to the use of § 1983 as a basis for suits
against government authorities, the Court unanimously held that
"prevailing party" could include those who accepted a remedy through
settlement rather than litigation."

1. 42 U. S. C. 4 1983 (1976). See infra Appendix C.
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Structure and Finance
of School Districts

Legal Status of School Districts

As education is a state (rather than federal) function, it is left to each
state to organize and finance education as it sees fit, subject only to
federal constitutional restrictions such as those discussed in the
preceding chapters. Since school districts are subdivisions of a state,
they are in most respects subject to the constitutional and common law
applicable to municipal corporations in matters of operation and
finance. A major general exception, however, is that school districts
are considered to be direct agendes of the state rather than purely local
governmental entities. Also, any implied powers of school districts are
restricted to educational matters, rather than extended to general
health, safety, and welfare matters that are within the purview of
municipalities.

The right of a state to alter boundaries of school districts and to pro-
vide for the reallocation of their assets and liabilities has been
specifically upheld by the Supreme Court.' The major federal conten-
tion raised in that 1905 case was that the particular act violated the im-
pairment oritofitracts clause of the Constitution. The Court tersely
disposed of that argument by referring to a decision of 1875 in which
the Court had held that it was within a state's power to distribute debt
burdens and property among subdivisions it had created when it
altered county lines.2 Subdivisions have no contractual rights against
the state to assets or to boundaries.

School Finance and Equal Protection

In 1973, by a five-to-four vote, the Supreme Court held that the
basic method used in forty-nine states for financing education through
a combination of state and local funds did not violate the equal protec-
tion clause of the Constitution.3 (Hawaii has only one school district.)
The idea of trying a fourteenth amendment assault on existing finance
systems, which tolerated (or encouraged) uneven per pupil expen-
ditures among the school districts in a state, developed in the
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mid-1960's after the Supreme Court for a decade had been interpreting
the equal protection clause in an expanded way to grant certain rights
to blacks excluded from facilities and services because of race, to voters
whose votes were diluted because of boundaries of voting districtt, and
to criminal defendants who were unable to take full advantage of legal
safeguards because of indigence-

Citing such cases, the Supreme Court of California in 1971 had
rendered a decision that in the year and a half before its federal con-
stitutional theory was repudiated by the Supreme Court of the United
States had probably generated more reaction in both educational and
political circles than any other decision of a single state court.° The
California court's opinion, however, remained controlling in Califor-
nia because a footnote stated that the California Constitution man-
dated what the court erroneously had thought the federal Constitution
did. The decision was not rendered after an evidentiary trial, but set
forth the view that if the facts were proved, a revamping of school
financing would be required to prevent discrepancies in expenditures
based on property values in local districts. When, after remand, the
merits were before the Supreme Court of California, that court reaf-
firmed its position, but by a vote of four-to-three rather than the
original six-to-one.°

A three-judge federal district court in Texas followed the California
court's reasoning and ordered that the taxing and financing system for
public schools in Texas be altered within a per:od of two years so that
the educational opportunities afforded Texas public school students
would not be a function Of wealth other than the wealth of the state as
a whole.° The Texas system of financing public schools did not differ in
essence from plans in most\Mher states. A statewide minimum founda-
tion program was established and financed by state and local revenue.
The amount of the contribution of a local school district to the program
reflected the relative taxpaying ability of the district measured by
assessable property. Local districts could supplement the foundation
program by additionally levied local property taxes.

The Supreme Court, in San Antonio Independent School District v.
Rodriguez, set out its framework for analysis as follows:

We must decide, first, whether the Texas system of financing
public education operates to the disadvantage of some suspect
class or impinges upon a fundamental right explicitly or im-
plicitly protected by the Constitution, thereby requiring strict
judicial scrutiny. If so, the judgment of the District Court
should be affirmed. If not, the Texas scheme must still be ex-
amined to determine whether it rationally furthers some
legitimate, articulated state purpose and therefore does not
constitute an invidious discrimination in violation of the Equal
Protection Clause of the Fourteenth Amendment.'

171
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Its first conclusion was that the proper test to be applied, was the
usual rational basis test, not the exceptional strict scrutiny test. The
opinion stated that the form of wealth discrimination discovered by the
lower court and by several other courts that had recently struck down
school financing laws in other states was unlike any of the forms of
wealth discrimination previously reviewed by the Court. It said:

Bather than focusing on the unique features of the alleged
discrimination, the courts in these cases have virtually assumed
their findings of a suspeet classification through a simplistic
process of analysis: since, under the traditional systems of
financing public schools, some poorer people receive less ex-
pensive educations than other more affluent people, these
systems ,discriminate on the basis of wealth. This approach
largely ignores the hard threshold questions, Including
whether it makes a difference for purposes of consideration
under the Constitution that the class of disadvantaged "poor"
cannot be identified or defined in customary equal protection
terms, and whether the relativerather than absolute
nature of the asserted deprivation is of significant conse-
quence: Before a State's laws and the justifications for the
classifications they create are subjected to strict judicial
scrutiny, we think these threshold considerations must be
analyz!Pmore closely than they were in the court below.'

The Cou'rt observed that plaintiffs presented "no definitive descrip-
tion of the classifying facts or delineation of the disfavored class."° The
Court pointed out that in prior cases the "individuals, or groups of in-
dividuals, who constituted the class discriminated against shared
two distinguishing characteristics: because of their impecunity they
were completely unable to pay for some desired benefit, and as a conse-'

quence, they, sustained an absolute deprivation of a meaningful oppor-

tunity to enjoy that benefit."1° In the Texas situation, no one was com-
pletely deprived of educational opportunity, for there was a minimum
foundation program. The Court observed that -in cases of wealth
classifications, it previously granted relief only on the basis of lack of
access to a meaningful quality of a service, not to a desirable quality.
When an indigent is entitled to an attorney at public expense, it is not
to the best attorney, nor to an attorney whose services can be pur-
chased only with a particular sum of money.

A serious flaw in the presentation of the original plaintiffs was the
absence of a showing that the poorest families, in fact, resided in the
districts with the least property values. The Supreme Court cited this
gap, and, referring to a Connecticut study, stated that there is reason
to believe that the poorest families are not necessarily clustered in the
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poorest property districts. Also, it was alleged that the system was
discriminatory because expenditures per child showed an inverse varia-
tion with the wealth of the child's family. The evidence, however, did
not support such a conclusion. The affidavit submitted by the plaintiffs
did show that the ten wealthiest-in-property districts in the sample had
the highest median family incomes and spent the most on education,
and also that the four poorest districts had the lowest family incomes
and devoted the least amount of money to education. However, the
correlation was inverted for the remaining ninety-six districts, that is,
the districts that spent next to the most money on education were
populated by families having next to the lowest median family incomes
while the districts spending next to the least had next to the highest me-
dian family incomes. The Court commented, "It is evident that, even if
the conceptual questions were answered favorably to appellees, no fac-
tual basis exists upon which to found a claim of comparative wealth
discrimination.""

In summary on the point, the Court said:

However described, it is clear that appellees' suit asks this
Court to extend its most exacting scrutiny to review a system
that allegedly discriminates against a large, diverse, and amor-
phous class, unified only by the common facfor of residence in
districts that happen to have less taxable wealth than other
districts. The system of alleged discrimination and the class it
defines have none of the traditional indicia of suspectness: the
class is not saddled with such disabilities, or subjected to such a
history of purposeful unequal treatment, or relegated to such a
position of political powerlessness as to command extra-
ordinary protection from the majoritarian political process."

On the question of whether education is a "fundamental" right in
the constitutional sense, the Court, after reviewing a number of its
prior cases, stated:

The lesson of these cases in addressing the question now
before the Court is plain. It is not the province of this Court to
create substantive constitutional rights in the name of
guaranteeing equal protection of the laws. Thus the key to
discovering whether education is "fundamental" is not to be
found in comparisons of the relative societal significance of
education as opposed to subsistence or housing. Nor is it to be
found by weighing whether education is as important as the
right to travel. Rather, the answer lies in assessing whether
there is a right to education explicitly or implicitly guaranteed
by the Constitution."
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The Court further commented that "the undisputed importance of
education will not alone cause this Court to depart from the usual stan-
dard for reviewing a State's social and economic legislation."" The
Court expressly declined to accept the argument that because educa-
tion is crucial to the exercise of freedom of speech and the exercise of
the vote, it should be declared fundamental in the constitutional sense,
particularly sinee no evidence was presented to indicate that the
present levels (4 educational expenditure in Texas provided an educa-
tion falling short of minimum considerations.

Having found neither a suspect class nor a fundamental right, the
Court then examined the Texas system of finance under the traditional
standard of review for the equal protection clause (the standard that
the state's system must bear some rational relationship to legitimate
state purposes). The Court found to be rational the state's desire to
maintain a degree of local autonomy in connection with education.
Although recognizing that reliance on local property taxation for
school revenues provides less freedom of choice' with respect to expen-
ditures for some districts than for others, the Court said the existence of
some inequalities in the manner in which a state's rationale is achieved
is not alone a sufficient basis for striking down an entire system, Nor is
it fatal that the state's interest may be achieved by other meihods
resulting in less drastic disparities in expenditures. "Only where state
action impinges on, the exercise of fundamental constitutional rights or
liberties must it be found to have chosen the least restrictive alter-
native."' 5

The Court emphasized its concern about intruding in an area left to
the states by the Constitution, especially when massive change was at
issue in forty-nine states, the present system of state-local financing had
been carefully developed over many years, alternative finance methods
had not been tested, and experts disagreed on the effects of many fac-
tors related to finance plans. The Court said that although "practical
considerations, of course, play no role in the adjudication of the con=
stitutional issues presented . . . they serve to highlight the wisdom of
the traditional limitations on this Court's function."6

The Court's opinion closed with the following:

We hardly need add that this Court's action today is not to be
viewed as placing its judicial imprimatur on the status quo.
The need is apparent for reform in tax systems which may well
have relied too long and too heavily on the local property tax.
And certainly innovative thinking as to public education; its
methods, and its funding is necessary to assure both a higher
level of quality and greater uniformity of opportunity. These
matters merit the continued attention of the scholars who

1 7 'I
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already have contributed much .by their challenges..liut the
ultimate solutions must come from the lawmakers and-frivoi
the democratic mssres of those who elect them.

Voting Rights

One Person-One Vote Principle

The Supreme Court rendered five Lit its many decisions in the voting
rights area in cases directly involving sehool districts. The first was in
1967 in a ease in which the question was whether the one person-one
vote principle applied to the seiection of county school boards in
Michigan, the members of which were elected 1.; delegates front local
boar& " Each hical.board had one vote, regardlem of population. The
Court unadmously upheld the system. It said that the arrangement
was basically appointive, rather than elective, and that, therefore, one
person-one vote did not apply. Althouo school district electors could
vote for the members of the local boards, they were given no statutory'
voice in deciding whom the delegates from the local boards AYould
choose for membership on the county board. The Court said that the
Constitution does not bar the state from Making the county board ap .
pointive, either by im elected official or as was done here. There was no
challenge to the election system for local board members.

Three years later, the Court decided a case invOlving a statute,that
provided for members of a consolidated junior college district board to
be elected by the electors of the constituent school districts on the basis
of the nuMber of persons between the ages of six and twenty sears
residing in each district." The Court, by a five:to-three Note, held that
"the Fourteenth Amendment requires that the trustees of this junior
college district be apportioned in a manner w ha h does not deprive ans
voter of his right to have his own vote given as much weight. as far as is
practicable. as that of any other voter in the junior college district
As applied to the present situation, the Court said that "when owmbers
of an elected body are chosen from separate districts, each district must
be establkhed on a bask that will insure, as far as is practicable, that
equal numbers of voters can vote for proportionally equal numbers of
officials."2 The Court found that the challenged statutory- system faded
to pass constitutional reuster primarily because ol a built-in bias in
favor of small districts,

A third one lierson-one vot raw was decided by .1 s4- en, tf*. t sso vaqr
in 1971.42 The question ss as the omstantollialltt Of a state prf,y1,ion
that required. any bonded indebtedness or ans increase of tat rate
besond certain limits to be.approvell bw sixty percent of the voters in a

1 7,3
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referendum election Obt n*it ifai an ariallgettlePt gives more
weight mathematically to a vote cast in the negative, However, in

upholding the klPivitilutimialit".: of the prwon. the'Court said that it

chies not deny, or dthite the, votmg power:of an Oector on the basis of a

group characteristic such as. that of geographic location, -the factor in

the preceding 'Hadley Caw. 'and the Constitution. itself. provide that

certain matters tw tiecided mow than a simple majority vote. As for

the issuance of bonds, the Court found that it is not irrational for a

state to have a requirenwnt of more than a majority because thetom.

nutitient i aitlial- fit& of minors MO of fhtVa," yet litibinn The Court

, t

isely or not the people ol the State of West Virginia have

a tutor resolved to remove from a simple malorit)
,,holve on certain decisions ie. to what incit4itednesv niav
urred and what taxes their children will bear

conclude that so long as such provisions do not
discriminate against Of anthorve diskrimination agains c-

oat-filth:4We claSs dies do riot violate tlw Equal Protection
dI- 4'1

QuitiffirtaionN Ole St)totki tketimvt

case related to r itaithcations of voters was decided within the

routes! of r;obhe etincate.oi. A six:to-three decision in 1969 invalidated

!tvairta prescriptions in Sew l'OrIc for voting in school district elm-
NOW. " In eszwner* th statotors reitoinenient was that an elector must

,P,Ali or lease taxable property'. IS ithm the district., be the won* of one

who owns or leases property, or be a parent or ,guardian of a cinld

crinilled in a ltl public schoel The :i-hallenge wa5 brought by a

chelor who lived rent:free with his parents,:

The ,rto .:(ind that a einnpelling state interest micst,lw 'hown if -is

oat :,,tc Vanti, thy right 144 vote tn some.bona fide residents of requisite

*nd ,!'itic.renstop and &WW1, the frantEhise to others.. Adthoogb not re,

4,:rtt-ightt the IsAsththtv that the right to vote in an electiontould
,iteti to fewer than an persons .voting in general declaim, the

ort 4:*i5ielialed that the New "fork provision 'did not fry faCt, fw.7

4sit 1.br purpow of bunting the franchise to Those primarily in,

cd in amUor primardy affected by theftKUUS of the electioi; -with

.ieut privision to lustily denying appellant the frarichist, The

hasolir 'aftijits. itw C.icart observed, "permit inclasum of many persons

have, at best:, a remote and indirect interest in %toad affairs and.

on the other hand, exclude eri st.fro bas, a distinct and direct in:

0 got 40 the t41!.*14 lowingdecision:, .-to
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in WO. a onaninaais yourt riveted the riNuirement I rship
real property in the district as a quabfwai m fax nwiubJrAup on a
board of education .v" The Court declared that although those chalkog
ing the arrangement had no right to be public office holders, tiw %tate
Enitt) not deny to some tlw prisilege of holdMg public office that it es

tends to others on the basis of distinctions that violate federal constitu
tional guarantets,-1" The Court found that the Georgia rerporement
did not meet-even the traditional test for application of substan, r due
process in that It was not rationalb, rdated to achieving a valid Oate
tthjective It thus dechrwd to sa), whether a compelling interest must be
shown on an office.hokling. As distinguished from a voting, qualifica.
Non. Indeed. the stateas argunwnt that anyone w ho sernmsb avireil to
county school.board membership "would lw able to obtain a cow
'sey wire of. thr single vinare inch of land" required vas taken by the
Court as an -indication of the insidistantiahtv uf Georgasl intereAt iii
prrsersing-1 the requirc mem

Fdçra..State Relatkms

deelared .r at the Fati Labor
aril,: Act apphi able to state,, and their pobtical subdivisi

V*/ NI trtitZeorlai iii a case of great IMport in the area of friklaktate rda,
nous 3- '1 L us u to i r s idated a P0.71 amendment that bad
eveialrd t tø 4fil1nni tt agc and masonion,boorobefort-overtmie

,of the Act t,v alt tIO;Ao!,;111.e!, at qalr and lo-cA-al runanP
mats Thr reaw,ntral. of the t ''oort 1,1.4o, that the es.xnneri fi- Luise of

(.0nstit7itrq, doeN onabto Covigre, -to titre-0k displac:e the
States. frecdorn n truzitore integral *41WI:AttuOiri jraW, of traditional,
g,re. xruutitita i fun,: t e In leAhng that t 1,Ihr ,,fat

fw, miTaircd if dulak in the art,a vot afild
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etropincoster.e,rtipici*,,e*N ilt+.14111+1., 110011411 C4
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CHAPTER 17

Federal Legislation
Affecting Education

The Supreme Court. as the highest federal court. has the respon-
sibility for deternUning the meaning and scope of federal legislation as
well as its constitutionality. The exercise of this function as applied to
employment discrimination legislation is treated in chapter 13 and as
applied to liability for violations of civil rights in chapter 15. Adth-
tional statutors COftstruction of importance to education is presented in
this chapter

Elementary and Secondary Education Act o1.1965

Title I of the Eleinentary and Secondary Education Act of 1965'
makes federal funds available to local public education agencies for the
purpose of better serving the educational needs of "educationally
deprived children" in both public and nonpublic schools. In 1974. the
Supreme Court, in a case with a complex procedural history, decided
two points of substantive consequence by a vote of eight-to-oneA The
first point was that t he Act did not preemptiltate constitutional spending
proscriPtions as a conton for receipt of federal funds. The Court said
that if state-level prohibitions prevent a particular use of the funds in
nonpublic schools, services should be utilized that are not banned under
state law. The' second holcling was that the Act required "comparable"
services for nonpublic school children,.not 2dentical" services,

Those instituting the suit- had sought Otructors, paid with federal
fumis, to teach remedial courses on theteremises of private Sehools. The
Court said that the substantive mattr was not properly before it for
review, (ile next year, however, the Court ruled that the state of Penn-
sstsania was prevented by the ,first amendment from furnishing on-
the- premtses remedial instruction in parochial schools.') In Wheeler 17
Barrera. the Court added,

(1)1 the State is unwilling or unable to develop a plan which is
comparable, while using Title I teachers in public but not in
pnv ate schools, it may develop and submit an acceptable plan
Vohich eliminates the use of on-the-premises instruction in the
public schools, and instead, resorts -to other means, such as
neutral sites or summer programs 4

;
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Of course, as an alternative, the state could decline to participate in the

federally funded program.

Title VI of Civil Rights Act of 1964

Title VI of the Civil Rights Act of 19645 bars discrimination based on
"race, color, or national origin" in activities receiving federal financial

assistance. In 1974, the Court unanimously held that the provision was
violated by the failure of the school board in San Francisco to take any
significant steps to deal with crippling language deficiencies of some
1,800 of the 2,800 students of Chinese ancestry." Although the equal

protection clause was invoked by the plaintiffs, the Court specifically

refused to discuss its application because the case could be decided on
the basis of Title VI. Compliance with the implementing regulations of

the Department of Health, Education and Welfare (HEW) was part of

a contract signed by the board as a condition for receiving federal
funds. The regulations required that school districts receiving funds
take steps to eliminate language deficiencies that prevented students of

'a particular race, color, or national origin from obtaining the educa-

tion generally available to other students in the school system.

The Court took no position on what educational techniques were
called ,for. t said:

No specific remedy [was] urged upon us. Teaching English to
the students of Chinese ancestry who do not speak the
language is one choice. Giving instructions to this group in
Chinese is another. There may be others. Petitioners ask only
that the Bbard of Education be directed to apply its expertise
to the problem and rectify the situation.'

Referring to an HEW regulation, the Court said, "Discrimination
] on the basis of national origin], is barred which has that effea [em-

phasis in original] even though no purposeful design is present...."
That sentence, written by justice Douglas, waidestined to trouble the
Court. Ir i978. Justices Brennan, White, Marshall, and Blackmun

said:

We recognize that Lau, especially when read in light of our
subsequent decision in Washington c. Dat:is, which rejected
the general proposition that governmental action is unconstitu-
tionat solely because it has a racially disproportionate impact,
may be read as being predicated upon the view that, at least
under some circumstances, Title VI proscribes conduct which
might not be prohibited by the Constitution. Since we are now
of the opinion that Title VI's standard, applicable alike to
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public and private recipients of federal funds, is no broader
than the Constitution's, we have serious doubts concerning the
correctness of,Nvhat appears to be the premise of that decision.'"

Justice Powell, in the Bakke case, wrote, "In view of the clear
legislative intent, Title VI must be held to proscribe only those racial
classifications that would violate the Equal Protection Clause or the
Fifth Amendment."'° The other four justices said that there was no
need for a ruling on the point. Justice Stewart, however, during the
next year said flatly, "Title VI prohibits only purposeful 'discrimina-
tion."" Thus, by 1979, six sitting Justices had repudiated the apparent
acceptance in Lau of an effects test (rather than a purpose test) for
discrimination under Title VI:The other three justices (Burger, Rehn-
quist, and Stevens) had not commented on the point.

Emergency School Aid Act of 1972

In 1979, the Court construed an aspect of the eligibility re-
quirements for local school districts to receive federal financial
assistance under the Emergency School Aid Act of 1972. " The Act pro-
vides funds to school districts for eliminating "minority group isola-
tion." Funds are limited and school districts compete for the funds. The
specific question in the case of the Board of Education of City School
District of City of New York v. Harris" was whether the Department
of Health, Education and Welfare (HEW) could declare a school
district ineligible for funds if there were some schools in the district
that were identifiable as existing for either minority 'or nonminority
students solely based upon the race of faculty with the situation not
resulting from any intentional discriminatory practices by the board.
In other words, can ineligibility be predicated on a showing of
discriminatory impact of policies, or must discriminatory intent be
proven?

New York City's application for funds had been rejected by HEW
because of the existing pattern of teacher assignments. The board con-
tended that the statistical disparaties resulted from a combination of
factors including state statutes, the local collective bargaining con-
tract, wishes of individual black principals, desires of individual parent
associations, and powers of the state-mandated community school
boards. HEW found that these reasons were not adequate to rebut the
statistical evidence, but made no findings of intentional discriminatory
acts by the board.

By a vote of six-to-three, the Supreme Court held that, although the
statutory language regarding ineligibilitiv "suffers from imprecision of
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expression and less-than-careful draftsmanship," the overall ap-
proach of Congress in the Act indicated that funds were not to be made
available to districts having policies that had a discriminatory impact
regardless of the motivation for the policies. As the HEW regulation re-
quired only that schools not be racially identifiable by faculty
assignments, it was held to be consistent with the statute. The justifica-
tions offered by the board expressly were, not considered by the Court

because the board had not contested the conclusion of HEW that they
were insufficient, a conclusion that had been supported by the lower

courts.
The Court summarized as follows:

In sum, we had that discriminatory impact is the standard
by which ineligibility under ESAA is to be measured .. . , that
a prima facie case of discriminatory impact may be made by a
proper statistical study . . , and that the burden of rebutting
that case [is] on the Board."

Title IX of Education Amendments of 1972

Title IX of the Education Amendments of 1972,16 which prohibits
discrimination on the basis of sex in education programs or activities
receiving federal financial assistance, was first construed by the
Supreme Court a decade after its enactment.'7 The basic issue in the

1982 case was whether the statute covered employment. Lower federal

courts were not in agreement as to the validity of the regulations govern-
ing employment that had been promulgated by the Department of

Health, Education and Welfare (HEW)"
By a vote of six-to-three, the Court held that Congress intended the

provision to encompass employees in federally funded education pro-

grams, as well as students. The Court based its decision on the use in

the statute of the word "person," the legislative history of the provi-

sion, and several post-enactment events. The Court, however, em-

phasized that the statute was "program-specific," that is, federal funds
may be withheld from an activity only if discrimination is found in

connection with that program.
As there had been no trials on the merits because the two defendant

school boards had challenged the authority of HEW to adopt any rules
affecting employees, it was necessary for the Court to remand the cases
for trial. The Court expressly declined to "undertake to define

'program' in this opinion."" It observed:

Neither school board opposed HEWs' investigation into its
employment practices on the grounds that the complaining
employees' salaries were not funded by federal money, that the



Federal- Legislation Affecting Education I 177

employees did not work in an education program that received
federal assistance, or that the discrimination they allegedly
suffered did not affect a federally funded program."

Education for All Handicapped Children Act of' 1975

In 1982, the Court rendered its first opinion on the Education for All
Handicapped Children Act of 1975 (widely known as "P.L. 94-142")"
in a case in which, by a vote of six-to-three, it held the act does not re-
quire a school district to furnish a sign-language interpreter for a deaf
elementary school student "who is receiving substantial specialized in-
struction and related services, and who is performing above average in
the regular classrooms of a public school system."2

In essence, the substantive parts of the act provide that as a condi-
tion for receipt of federal funds, a state must establish a detailed plan
for assuring all handicapped children the right to a "free appropriate
public education," tailored to each child's needs through an "in-
dividualized educational program" (IEP) developed with the par-
ticipation of the child's parents. The Court said that the act did not re-
quire a state "to Maximize the potential of each handicapped child
commensurate with the opportunity provided nonhandicapped
children.... Rather, Congress sought primarily to identify and
evaluate handicapped children and to provide them with access to a
free public education."" The Court summarized as follows:

Insofar as a State is requirod to provide a handicapped child
with a "free appropriate public education," we hold that it
satisfies this requirement by providing personalized instruction
with sufficient support services to permit the child to benefit
educationally from that instruction. Such instruction and ser-
vices must be provided at public expense, must meet the State's
educational standards, must approximate the grade levels used
in the State's regular education, and must comport with the
child's IEP. In addition, the IEP, and therefore the personal-
ized instruction, should be formulated in accordance with the
requirements of the Act and, if the child is being educated in
the regular classrooms of the public education system, should
be reasonably calculated to enable the child to achieve passing
marks and advance from grade to grade."

I. 20 U.S.C. 4 2701 (1976).
2. Wheeler v. Barrera, 417 U.S. 402, 94 S. Ct. 2274 (1974).
3. Meek v. Pittenger, 421 U.S. 349, 95 S. Ct. 1753 (1975). See Chapter 5.
4. Wheeler v. Barrera, 417 U.S. at 425, 94 S. Ct. at 2287.
5. 42 U.S.C. 4 2000d (1976). See Appendix C.
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6. Lau v. Nichols, 414 U.S. 563, 94 S. Ct. 786 (1974).
7. Id. at 564-565, 94 S. Ct. at 787.
8. Id. at 568,94 S. Ct. at 789.
9. Regents of University of Cal. v. Bakke, 438 U.S. 265, 352, 98 S. Ct. 2733, 2779

(1978). In this case the Court invalidated an admissions program at a state medical school'
(without a history of segregation) that allowed "minority" students to have sixteen 'seats ex-
clusively and also to be eligible to compete for the remaining eighty-four seats. No opinion
was supported by a majority of Justices. Five Justices said, however, that consideration of
race as one factor in a university admissions program was not unconstitutional. The other
four said that they believed the plan in Calift,rnia was barred by Title VI because race wu
the only factor for the sixteen seats. They made no comment on "race as one factor."

10. Id. at 287, 98 S. Ct. at 2746.
11. Board of Educ. of City School Dist. of City of N.Y. v. Harris, 444 U.S. 130, 100, 100

S. Ct. 363, 379 (1979) (Stewart, J., dissenting).
12. 20 U.S C. 1001 (1976).
13. 444 U.S. 130, 100 S. Ct. 363 (1979).
14. Id. at 138, 100 S. Ct. at 368.
15. Id. at 151-152, 100 S. Ct. at 375.
16. 20 U.S.C. 41681 (1976). See nppendix C.
17. North Haven Bd. of Educ. v. Bell, 102 S. Ct. 1912 (1982).
18. As of 1980, the regulations are administered by the Department of Education.
19 North Haven Bd. of Educ., 102 S. Ct. at 1927.
20 Id.
21. 20 U.S.C. 1401 (1976).
22. Board of Educ. of Hendrick Hudson Central School Dist. v. Rowley, 50 U.S.L.W.

4925, 4932 (U.S. June 28, 1982).
23. Id.
24. Id. at 4932-4933.



CHAPTER 18

Some Observations

The preceding chapters have dealt objectively and in some depth
with decisions of the Supreme Court of the United States directly affect-
ing public education. It is intended thatthe presentation will serve the
reader as a foundation for understanding exactly what the Court has
ruled and for contemplating the impact of the cases on education and
society.

One perusing contemporary discussions of specific Supreme Court
cases in both popular and professional media must be struck by the
uneven nature of the coverage as to accuracy regarding the Court's
holding, the quality of analysis of the Court's reasoning, and the place
of the case in the expanse of constitutional law. Also, in many in-
stances, it would appear that attention by writers to possible or favored
implications of a decision is allowed to obscure its true parameters as
,iiictually set out in the opinion of the Court. Unfortunately, such obser-
iiitions sometimes also apply to historic as well as contemporary treat-
ment of cases.

There is simply no substitute for reading the full opinion of the Court
on matters of considerable concern to an individual. Even correct quota-
tions and competent analyses may not be fully comprehended by the
reader of a secondary source. In reality, most decisions of the Supreme
Court on constitutional questions do not require extensive legal train-
ing for an understanding of the substantive, as distinguished from the
technical, aspects. Part of the effectiveness of the Supreme Court as an
instrument of government has been its ability to communicate to peo-
ple of ordinary intelligence and experience about that document which
frames the societal part of their lives.

It is the firm conclusion of the author that the Supreme Court not
only has been very faithful to its role of constitutional interpreter, but
has done so in a remarkably responsible manner. It has maintained
stabilit-y and a wholesome degree of predictability while concurrently
expanding the scope of the Constitution to encompass changing
knowledge and changing attitudes. Development of constitutional law
has been steady rather than spasmodic.

To be sure there have been key decisions that were critical in the
literal sense of being turning points that established new directions. In-
evitably, there are "cases of first impression" in which the Court enters
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new fields of decisionmaking. Since World War II, the emphasis on

rights and liberties of individuals and classes of persons has led the
Court to answer constitutional questions in domains not theretofore
addressed. In such areas, the initial. decisions tend to establish broad
contours and to present broad principles which subsequently must be
applied to many emerging situations. As more of the latter are brought
through lower courts and as the issues raised comport with the criteria
for Supreme Court review noted in chapter 1, the Court refines the
general principles, establishes limitations, and makes distinctions be-
tween differing sets of facts. The preceding chapters were structured to
help make this process evident for the various major themes.

The sphere of race and education offers perhaps the best example of
a long procession of cases in which the questions before the Court not
only became increasingly specific after 1954, but became progressively
more difficult to decide. Thus, votes of the Justices on cases eroded
from nine-to-zero on the 1954 to 1971 cases to five-to-four on some
later ones as competing considerations became more evenly balanced.
The same phenomenon is observable in the series of cases concerning
teacher loyalty oaths. Differences in wording of the oaths led from
unanimous invalidations to divided votes to invalidate, to divided votes
to uphold, and finally to the unanimous acceptance of language pat-
terned after the presidential oath in the Constitution.

In the area of church and pre-college education, no decision has
been unanimous. Yet there has been a development and articulation by
the Court of criteria by which to judge the constitutionality of any ar-
.rangement. This formulation, presented in Lemon v. Kurtzman' in
1971 and derived from opinions of the Court rendered over the
preceding twenty-four years, can be utilized by anyone. The subse-
quent applications by the Court are of assistance in assessing legal
nuances of new fact situations. Sometimes, however, the equities are
almost evenly balanced, and as the Court recognized in 1980, there is
no "litmus-paper test to distinguish permissible from impermissible aid

to religiously oriented schools."2
Due to the nature of the federal questions that may arise in educa-

tion cases and that warrant Supreme Court resolution, it should not
be surprising that frequently the Justices are not of one mind as to
proper outcomes. Indeed, the complexity of constitutional questions, in

general, is probably the reason for the size of the Supreme Court bench.
When competing considerations are relatively strong, consensus on the
ultimate outcome would be an unrealistic expectation. If society itself
finds a balance delicate, the Court is likely to reflect this situation on
questions that permit reasonable people to differ on whether the Con-
stitution is violated and precisely why it is or is not.

lbi



Some Observations I 181

On the latter point, the appropriateness of the writing of concurring
opinions is a subject of theoretical dispute. Probably there is no general
answer as to whether they help or hinder the development and
understanding of case law. Tradition leaves it to each justice who
agrees with the majority vote on the answer to a question to determine
whether he will put into the record anything not included to his
cAisfaction in the majority opinion of the Court on the particular ques-
tion.

Concurring opinions have been particularly frequent in the church
and education area. A most remarkable fact is their omission on
substantive points for almost two decades of desegregation cases begin-
ning with Brown 1.3 Evidently, the justices realized the nemssity of
having only one semantic presentation of this body of constitutional
law. Presumably that which could not be unanimously accepted was
left out of the opinion in each of these cases.

Sometimes a concurring opinion has been used to signal that a Justice
thinks a prior case's holding or rationale should be restricted as to
precedential weight. Most dramatic in the education area is the con-
curring opinion of justice Douglas in Engel v. Vitale' (nondenomina-
tional prayer) in which in 1962 he stated that in retrospect he believed
that the four dissenting justices in 1947 in Everson v. Board of Educa-
tion3 (transportation to parochial schoOls) had been correct. If justice
Douglas had believed in 1947 as he did in 1962 that first dedsion to
uphold the constitutionality of certain aids to parochial schools would
have "gone the other way."

Separate concurring opinions by justices Powell and Stevens in
Runyon v.. McCrary' (racial segregation' in private schools) indicated
that they felt bound by a prior Supreme Court interpretation of a
statUte even though they disagreed with it. Separate concurring opin-
ions by justices Black and Harlan in Epperson v. Arkansas"' (ban on
teaching evolution) contained criticisms of some of the passages written
or the unanimous Court by justice Fortas. He had included extensive
comments on academic freedom and on vagueness of the statute before
making the ratio decidendi a violation of the establishment of religion
clause. justice Harlan said, "In the process of not dedding [the conten-
tions that the statute was unconstitutionally vague and that it in-
terfered with free speech], the Court obscures its otherwise straight-
forward holchng, and opens its opinMn to possible implications from
which I am constrained to disassociate myself."'

A concurring opinion may be a vehicle for a justice to stress facts
essential to understanding his acceptance of a judgment. In Lau v.
Nichols° (non-English speaking students), it was through a concurring
opinion that justice Blackmun, joined by justice Burger, emphasized
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that in a case where the number of children was "very few," the
Court's unanimous decision would not be viewed by them "as con-
clusive upon the issue whether [Title VI] and the guidelines require the
funded school district to provide special instruction. For me, numbers
are at the heart of this case and my concurrence is to be understood

accordingly."'°
The use of a concurring opinion to stress points not to be inferred

from a vote for a judgment is illustrated byt justice Stewart's concur-
rence in City of Madison, Joint School DAtriet No. 8 v. Wiscongn
Employment Relations Commission" (nonunion teacher speaking at
board meeting). He commented that-under the Constitution, a public
body was not required to allow anybody to speak on any topic. "I write
simply to emphasize that we are not called upon in this case to consider
what constitutional limitations there may be upon a governmental
body's authority to structure discussion at public meetings.9911

Occasionally a "trial balloon" is floated in a concurring opinion.
Justice Powell, in 1973, in Keyes v. School District No. 1, Denver Col-
orado" (de jure segregation in Denver) concurred only in the order of
remand and expressed the view that the de jure/delacto distinction in
approaching racial segregation cases was inappropriatee He said that
"we must recognize that the evil of operating separate schools is no less
in Denver than in Atlanta ... [and] should abandon a distinction which
long since luts outlived its time, and formulate constitutional principles
of national rather than merely regional application."" justice Douglas
joined the opinion of the Court in the case, but expressed the view that
"there is, for the purpose of the Equal Protection Clause of the Four-
teenth Amendment as applied to the school cases, no difference be-
tween de facto and de jure segregation."" This view has never been gel
cepted by any other Justice, and the de jure/de facto distinction has
been reinforced and extended by the Court to areas other than educa-
tion in years subsequent to 1973.

It must be remembered, however, that it is the "opinion of the
Court" that authoritatively states the law in each case, and that the
view s accepted by a majority of the Justices comprise the precedents.
Each opinion of the Court must be a vehicle for rationalizing the con-
elusions reached by the Court in that case based upon back ound facts
of the case and prior opinions. Personal value judgmen are to be
avoided. In Zorach v. Clauson,'° although the Court up eld the con-
stitutionality of the arrangement for released time for religious instruc-
tion off school premises, the opinion poiritedly observed, "This pro-
gram may be unwise and improvident from an educational or a com-
munity viewpoint.... Our individual preferences, however, are not the
constitutional standard.""

191
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In San Ant Milo Indem,ndent Sdiodi Ihstrut i Rodriguez,/' rein

the Court found the Texas system of school finance to be elitist nut lima!,
it commented:"We hardly peed add that this Court`s :Action-today is
not to be viewed as placing its judicial imprimatur on the status glitz,
The need is apparent for reform in tax systems it, support- lierblir

schools].
Nor are the preferences of the president or of other high officials a

valid consideration for the Cmirt..This was dramatically illuitrawd in
1971 when the Court twice ruled contrary to views pubhcly expressed
by President Nixon unanimously in Swann t Charlotte-Meckfenhurg
Board of Educations° to uphold busing as a tool to correct de jure
segregation and eight-to-one in Lemon e, 'Kuttzman" to ins alidate
forms of financial aid to parochial schools. The dissenter in the latter
case was neither of President Nixenis appinte*s. justices Burger and
Blackmun. It was justice Whire..an aplanntee of President Kennedy.
who had-politically opposed -the, type of financial arrangement justice
White, alone, soted to support in terms of its constitutionality..

Although the Court must be aware of the changing social, economic,
and political environment, its.continuing role is to apply the Cortstito-
tion as it was intended by the framers and as it. his been interpreted by-
Court decisions over the years. One of the most eloquent statements of
the necessity for the Cieurt not to be swayed by politital majorities in
the moment was written in West Virginia. State Board tti Edutatton t
Barnette" (flag salute):

The very purpose of a Bill of Rights was to withdraw eertain
subjects from the vicissitudes of political controversy. to place'
them beyond the reach of majorities and officials and to
establish them as legal principks to be applied by the courts.
OM's right to life, liberty. and property, to free speech. a free
press. freedom of worship and assembly, and other fundanien
tal rights may not be Submitted to vote. they depend tin the
outcome Of no elections."

Many public education 'erases were decided in a way diamorn ails
contrary to prevailing public opinion. Sometime% that attltude was na,
tionwide, as was support of loyalty oaths for teachers, Sometime.% it
was regional, as for racial segregation,. Sometimes it was m one stute.
indicated in Pierce v. Society of Sisters of the Holy SameS of Jesus and
Marip by the Oregon legiSlation enacted directly by the voters to re,
quire attendance of all children of certain ages at public schools only..

The Court has cautioned the judicial branch to be wary of intruding
unnecessarily into the-education process. In Epperson t . Arkamass'
than on teaching evolution) it was said, "Judwial interposition in the
operation of the public school system of the Nation raises probkrns
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requiring care and restraint.... Courts do not and cannot intervene in
the resolution of conflicts which arise in the daily operation of school
systems and which do not directly and sharply implicate basic constitu-
tional values."" In Tinker v. Des Moines Independent Community
School District27 (student armbands), the Court stated that it "has
repeatedly emphasized the need for affirming the comprehensive
authority of the States and of school authorities, consistent with fun-
damental constitutional safeguards, to prescribe and control conduct
in the schools.""

Yet, as the preceding chapters illustrate, courts increasingly are
deciding education eases, for in the words of the Supreme Court in
Tinker, "It can hardly be argued that either students or teachers shed
their constitutional rights to freedom of speech or expression at the
schoolhouse gate."" This was a quarter century after the Court had
said in West Virginia State Board of Education v. Barnette (flag
salute):

[O]ur duty to apply the Bill 4 Rights to assertions of official
authority [does not] depend upon [the Justices]. possession of
marked competence in the field where the invasion of rights
occurs.... We cannot, because of modest estimates of our com-
petence in such specialities as public education, withhold the
judgment that history authenticates as the function of this
Court when liberty is infringed."

Many times arguments presented to the Court appear weak, if not
frivolous, but the Court usually has responded to them with perhaps
more respect than some deserve. In Meyer v. Nebraska3' (ban on
teaching German), one reason offered to support the statute was' to
protect the child's health by limiting his mental activities. In Cleveland

Board of EducatWn v. La Fleur." (mandatory maternity leave), the
school authorities advanced the argument that the required leave five',
months before the expeeted date of birth of the child was to serve the
objective of continuity of instruction. One of the teachers, however,
was required to leave in mid-December rather than the end of the
semester in January, and two others could well have finished the school

-yearanchtill haye been about two months from their expected times
for giving birth. In Hazelwood School District v. United States" (pat-
tern of employment discrimination), it was contended that for
statistical purposes black teachers in the city of St. Louis Mould not be
counted in the relevant labor market area of the suburbs because the city,
had actively recruited black teachers from other parts of the cOuntry.
In Committee for Public Education and Religious Liberty v. Nyquist"
(financial aid for parochial schools), it was argued that since parents
were reimbursed for money already spent, the situation differed
significantly from circumstance& previously declared unconstitutional
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(where the money had been directly routed to the parochial schools
through parents) hecause the dollars given the- parents were not the
dollars that had been given to the schools and might never reach the
schools. In Murray v. Curlett" (Lord's Prayer and Bible in public
schools), school authorities testified that acknowledgment of the ex-
istence of God as symbolized in the opening exercise had a nonreligious
purpose in that it established a "discipline tone" that caused 'students to
conform to accepted standards of behavior in school. In Stone v.
Graham" (posting of the Ten Commandments) it was claimed that the
purpose was not religious despite the focus 'of such admonitions as not
to "take the name of the Lord, thy God, in vain."

Despite the fact that the Constitution expressly prescribes that cer-
tain actions can be taken only by a vote of more than a simple majority,
the requirement of a sixty percent vote for passage of a school bond
referendum was attacked as, being unconstitutional in Gordon v.
Lance." A comparable situation arose regarding loyalty oaths. The
Constitution contains an oath obliging the president to swear, "I will
faithfully execute the Office of President of the United States, and will
to the best of my Ability, preserve, protect and defend the Constitution
of the United States."" A stmilar phrase in an oath for teachers was at-
tacked in Cole v. Richardson" as unconstitutional.

Even though a question appears to have been judically settled by an
opinion of the Court, a change in material facts or a new argument
may cause the Court to accept a similar case for review and take
another look at the subject. This also gives the Court a chance to
elaborate on principles it may wish to clarify in light of reactions to the
prior case and/or apparent misconstructions of it by lower courts.

An example of reconsideration of a precedent in light of a new argu-
ment is to be found in connection with the furnishing of textbooks to
Students in parochial schools. 1111968, in Board of Education v. Allen,"
the Court considered the effect of the establishment of religion clause on
the practice, which it had upheld in 1930 in Cochran v. Louisiana State
Board of Education" without arguments based on that clause presented.
The outcome was not changed: nonsectarian textbooks may be furnished
to children in parochial schools if a state so desires.

Reconsideration because of a changed material fact is illustrated in
relation to released time for public school enrollees for religious in-
struction. The Conrt, in 1952, in Zorach v. Clauson42 upheld the prac-
tice of granting stfidents released time for religious instruction off
school premises, whereas the practice in 1948 had been forbidden
within school buildings in People of State of Illinois ex reil. McCollum
v. 'Board of Education.'" The change of location of the religious in
struction changed the answer to the question of Constitutionality.
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Using a subsequent opinion to clarify reasoning behind a prior deci-
sion is illustrated by the Court's 1962 and 1963 school prayer cases.
Surely if use of a nondenominational prayer as part of opening exercises
was unconstitutional, as had been held in Engel v. Vitale," so would
be the patently sectarian Lord's Prayer and Bible involved in School
District of Abington Township, Pa. v. Schempp." There had been,
however, a tremendous public controversy following the Engel deci
sion. In the Abington opinion, the Court took the opportunity to ad-

dress many of the criticisms and attempted to allay some extremist pro-
jections of the Engel opinion.

Occasionally, the highest court of a state or a federal court of appeals
simply fails correctly to apply established federal case law, and the
Supreme Court is obliged to review a case in order to rectify the error
and to reinforce the precedent established previously. Unanimous votes
to reverse lower appellate court decisions have been cast since 1968 in

such diverse education cases as Epperson v. Arkansas" (ban on
teaching evolution), Healy v. James47 (restricting a student organiza-
tion), City of Madiwn, Joint School District No. 8 v. Wisconsin
Employment Relations Commission" (nonunion teacher speaking at

board meeting), Mt. Healthy City School District v. Doyle"
,(nonrenewal of teacher's contract), Givhan v. Western Line Con-
solidated School District" (private criticism of principal), Harrah In-
dependent School District v. Martins' (inseryice requirement for
teachers), and Texas Department of Community Affairs v. Burdinen
(burdens of proof in employment discrimination cases).

The Court has directly or in effect overruled itself on five points of

law in cases treated in this volume. The first took fifty-eight years to
transpire. Although, because the Court never had expressly upheld the

practice, it was not a direct overruling that rejected "separate but
equal" arrangements for educating black children, the Court in its
1954 opinion in Brown P3 repudiated the language that had appeared

in some earlier decisions that had implicitly upheld the doctrine for
public schools. The Court said that it could not "turn the clock back" to

1668 when the fourteenth amendment was adopted or even to 1896
when the expression appeared in the case upholding separate railroad
cars for blacks and whites in Louisiana. "We must consider public
education in the light of its full development and its present place in

American life throughout the Nation."'" In Brown I, which was the

first case to challenge the "separate but equal" doctrine for public

schools, it is important to note that the Court could rely on
psychological evidence to establish that separate facilities had a
detrimental effecf on black children and, therefore, were "inherently
unequal." Thus, this ruling was in accord with uncontradicted

1
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evidence. It was not a holding based on the personal social views of the
Justices, us has been claimed by many critics.

The second change of course, by contrast, was abrupt. In 1940,
against a religious claim, the Court upheld the requirement that
students 'recite- the Pledge of Allegiance: Three years later in West
Virginia State Board of EducatiOn v. Barnette,55 the Court not only
ruled to the contrary, but its opinion barring the requirement was not
limited to those who asserted religious reasons for nonparticipation.
That this decision came in the darker days of World War II makes it all
the more impressive.

The third change occurred in 1967 when the Court in Keyishian v.
Board of Regents of University of State of New York" invalidated the
regulatory scheme developed in New York State to implement the
Feinberg Law, a statute designed to assure that subversive teachers
were not employed in the schools and colleges of the state. In 1952, the
Court found the statute not to be unconstitutional on its face. In the in-
tervening fifteen years, there developed what the Court called a
"regulatory maze" that made the statute, as it was implemented, con-
stitutionally unaceeptable. The Court expressly said, however, that "to
the extent that [the 1952 opinion] sustained the provision of the
Feinberg Law constituting membership in an organization advocating
forceful overthrow of government a ground for disqualification, perti-
nent constitutional doctrines have since rejected the premises upon
which that conclusion rested."57

The fourth and fifth changes affected local government units in
general as well as school districts. In 1968, the Court approved an
amendment to the Fair Labor Standards Act that extended the Act
beyond the private sector to include employees of state hospitals, in-
stitutions, and schools. In 1976 in National League of Cities v. Usery,"
the Court expressly overruled that holding. In the latter case, it held un-
constitutional another amendment that would have made all state and
local governments comply with federal minimum wage and maximum
hours requirements. The Court said that this provision would intrude
on the right of states to structure their integral governmental functions,
and thus was not authorized under the Constitution's grant to Congress
of the pouier to regulate commerce among the several states.

The most recent reversal of direction came in 1978 in Monell v.
Department of Social Services of City of New York" when the Court
repudiated a contrary conclusion of 1961 and held that for purposes of,
-§ 1983, local governments were to be considered at "persons." A
reassessment of the legislative history behind § 1983 and some incon-
sistencies implicit in some of its decisions between 1961 and 1978 led to
the Court's change that had the effect of making school boards liable

1 9 6
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for monetary damages for violations of civil rights. School boards,
prior to 1978, had been subject to suit under § 1983, but plaintiffs
could obtain only injunctive relief.

Recognition of the importance of education to our nation frequently
is expressed in Court opinions. The unanimous opinion in Brown 1
(racial desegregation) succinctly stated, "Today, education is perhaps
the most important function of state and local governments;"°° and no
Justice dissented from the statement in Wisconsin y. Yoder (Amish ex-
emption), "Providing public schools ranks at the very apex of the func-

tion of a State."°'
Another theme inherent in many cases is that of respect for and sen-

sitivity to the role of the teacher. In 1979, .in Ambach v. Norwicke2
(citizenship requirement for teachers), the Court expressed it as clearly
as in any preceding decision when it said:

[A] teacher serves as a role model for his students, exerting a
subtle but important influence over their perceptions and
values. Thus, through both the presentation of course
materials and the example he sets, a teacher has an opportuni-
ty to influence the attitudes of students toward government,
the political process, and a citizen's social responsibilities. The
influence is crucial to the continued good health of a
democracy.°3

In several contexts the Court has stressed the need for keeping
classrooms free from thought control. In Shelton v. Tucker (precondi-,
tions for teacher eMployment), it said, "The vigilant protection of con-
stitutional freedoms is nowhere more vital than in the community of
American schools."'" In Keyishian v. Board of Regents of University of
State of New York (teacher loyalty program), it stated emphatically,
"Our Nation is deeply committed to safeguarding academic freedom,
which is of transcendent value to all of us and not merely to the
teachers concerned. That freedom is therefore a special concern of the
,First Amendment, which does not tolerate laws that cast a pall of or-
thodoxy over the classroom."63 In Pickering v. Board of Education of
Township High School District No. 205°° (public criticism of policy by
teacher) and in Givhan v. Western Line Consolidated School Districr
(private criticism of policy by teacher), the Court unanimouslY sup-
ported the right of a teacher to participate in the formulation of broad
school policy by commenting Critically on matters of public concern.
Teachers may not "constitutionally be compelled to relinquish the First
Amendment rights they would otherwise enjoy as citizens to comment
on matters of public interest in connection with the operation of the
public schools in which they work.'6'
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Another general emphasis of the Court is the recognition not only of
the constitutional power of states in education matters but of the long
history of local operation ,of schools within individual states. In
Milliken Pe (multidistrict remedies for racial segregation), the Court
commented, "No single tradition in public education is more deeply
rooted than local cOntrol over the operation of schools; local autonomy
has long been thought essential both to the maintenance of community
concern and support for public schools and to quality of 'the educe-
tional process." In San Antonio Independent School District v.
Rodriguez (financing of education) the Court observed that "local con-
trOl means . . . the freedom to devote more money to the education of
one's Children . . . [and] the opportunity . . . for participation in the
decision-making process that determines how-those local tax dollars
will be spent."' Also to be noted is that the Court in Brown II"
(implementation of racial desegregation) relied on a program for racial
desegregation that provided for local school boards to be the initiators
of desegregation plans to be submitted for approval by the courts. In
Ingraham v. Wright (corporal punishment), "[t]he openness of the
public school and its supervision by the community"" were key factors
in persuading the Court that there were checks on the excessive cor-
poral punishment of students that were not present in the case of
prisoners, thereby making the eighth amendment bar to cruel and
unusual punishments inapplicable to the school setting.

The qu lity of evidence offered in support of assertions about educa-
tion matt rs has been consistently exainined with care by the Court. In
Wisconsi v. Yoder" (Amish exemption), the Court accepted the goals
of comp lsory education as advanced by the state, but observed that
the evid nce showed the Amish to be "productive and very law-abiding
members ofgiciety; they reject public welfare in any of its usual
modern forms."'" Further, the Court concluded that the Amish had
"carried the even more difficult burden of demonstrating the adequacy
of their alternative mode of continuing informal vocational education
[for youth fourteen to sixteen years old] in terms of precisely those
overall interests that the State advances in .support of its program of
compulsory high school education."

In San Antonio Independent School District v. Rodriguez" (financ-
ing of education), the Court exposed an egregious error in the principal
statistical evidence that the lower federal court had accepted to sup-
port a claim that in Texas expenditures per pupil and wealth of school

districts and residents thereof were positiyely correlated. The
"evidence" had been submitted by a professor at Syracuse University's
Educational Finance Policy Institute, The Court summarized, "It is
evident that, even if the conceptual questions were answered favorably
to [those challenging the finance systemj, no factual basis, exists upon
which to found a claim of comparative wealth discrimination."

1 9



190 / Chapter 18

It is highljr unlikely that anyone could favor the results reached by
the Supreme Court in all of the cases discussed. It is highly unlikely
that anyone could agree that the holdings were constitutionally in-
evitable in all of the cases. Nevertheless, it is highly unlikely that
anyone of intelligence and industry could fail to understand tht logic
set forth in'ithe opinions of the Court and the incremental development
of case law under the Constitution. Such understanding is essential for
all who have interest in education policy. To help the reader ac-
complish that goal has been the purpose of this volume.
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APPENDIX A

'Glossary

Action: Lawsuit.

Amicus curiae: Friend of the couft, applied to a brief submitted by one
not a party to the suit; requires court's permission.

Appellant: Party who brings an action in a higher court.

Appellee: Party against whom an action is brought in a higher court.

Arguendo: For the sake of argument-.

Case at bar: The case presently being decided by the court.

Caveat: Let him or her beware; a warning.

Certiorari: Proceeding in which a higher court reviews a decision of an
inferior court.

Class action: A lawsuit brought by one or more persons on behalf of all
persons similarly situated as to complaint and remedy sought.

De facto: .In fact; in reality.

Defendant: Party against whom an action is brought.

De jure: By action of law.

De minimis: Something so insignificant as to be unworthy of judicial

attention.

Dicta: Statements in a judicial opinion not necessary to the decision of
the case.

Enjoin: Command to maintain the status qu6 either by doing or re-
fraining from doing a specific act; the writ is called an injunction.

Et al.: And others.

Et seq.: And those following.

Express: Directly set forth in words.

Ex rel.: On the information supplied by.

Holding: A ruling by the court; court's decision on a question properly
raised in a case.
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In loco parentis: In place of the parent, having some of the rights and
duties of a parent.

Infra: Below; following.

Injunction: See "enjoin."

InStant case: The case presently being decided by the court.

Judgment: Final determination by the court of the rights of parties in
a case.

Liable: Legally responsible.

Malice: Improper motive; intentionally committing a wrongful act
without justification or excuse.

Mandamus: Writ ordering the execution of a non-discretionary duty
by one charged with responsibility therefor.

Material: Important.

Merits: The factual issues raised, as distinguished from procedural
issues: substance of a case, rither than technicalities.

Ministerial: Not involving discretioe as to whether 'or how an act is to
be performed.

Moot case: A case in which the factual controversy no longer exists and
in which a judgment would be abstract with no practical effect.

On its face: Based on wording alone, without waiting tu see the
application of the language.

Opinion: Reasoning offered by a court to explain .why it has decided a
case as it has. The "opinion of the court" is that reasoning accepted
by It majority of the participiting judges. A "concurring opinion"
contains the views of a judge who agrees with the court's judgment
but desires to express some views not contained to his satisfaction in
the opinion of the court. A "dissenting opinion" expresses the
reasons a judge would decide the case differently from the majority
of the judges. When several questions arise in one case, there may
be partial concurrences or dissents.

Parens patriae: Concept of the state's guardianship over persons un-
able to direct their own affairs, e.g., minors.

Per curiam: By the court; an opinion with no identification of the
author.

Per se: In and of itself. 0
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Petitioner: Party bringing a case before a court; the appellant in a case
appealed.

Plaintiff: Party instituting a legal action.

Police power: The inherent power of government to impose restrictions
in order to provide for health, safety, and welfare of its con-
stituents.

Prima facie: On its face; evidence supporting a conclusion unless it is
rebutted.

Quasi: As if; almost.

Ratio decidendi: Reasoning applied by a court to crucial facts of a caie
in process of determining the judgment; basic reason for a bolding.

Reductio ad absurdum: Interpretation which would lead to results
clearly illogical or not intended.

Remand: Send back a case to the court from which it was appealed for
further action by the lower court.

Res judicata: A matter finally decided by the highest court of com-
petent jurisdiction.

Respondent: Party against whom a legal action is brought; the appellee

in a case appealed.

Scienter: Knowledge of a set of facts.

Stare decisis: Doctrine of precedents whereby prior decisions of courts

are followed under similar facts.

Sub judice: Being considered by a court.

Summary: Immediate; without a full proceeding.

Supra: Above; preceding.

Ultra vires: (*side the legal power of an individual or body.

Vacate: Annul.

Vel non.: Or not.

Vested: Fixed; accrued; not subject to any contingency.

Void: Having no legal force or effect.



APPENDIX B

Key Provisions of the
United States Constitution

Article I, Secti?n 10

No State Shall . . . pass any . . . Law impairing the Obligation of
Contracts. .

Amendment 1

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to aisemble,
and to petition the Government for a redress of grievances.

Amendment 5

No person . . . shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without
due process of law; nor shall private property be' taken for public use,
without just compensation.

Amendment 8

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.

Amendment 10

The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or

to the people.

Amendment 14

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or proper-
ty, without due process of law; nor deny to any person within its

jurisdiction the equal protection of the laws.

See also first page of chapter 1.



APPENDIX C

Key Federal Statutory Provisions

Title VI of Civil Rights Act of 1964
(42 U.S.C. § 2000d (1976)1

No person in the United States shall, on the ground of race, color or na-
tional origin, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance.

Title VII of Civil Rights Act of 1964
[42 U.S.C. § 2000e-2(a)(1976)1 J

It shall be an unlawful employment practice for an employer (1) to fail
or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such in-
dividual's race, color, religion, sex, or national origin; or (2) to liniit,
segregate, or classify his employees or applicants for employment in
any way which would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely affect his status as an
employee, because of such individual's race, color, religion, sex, or na-,
tional origin.

Title IN of Education Amendments of 1972
[qo U.S.C. § 1681 (1976)]

No person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected tcr
discrimination under any education program or activity receiving
Federal financial assistance.

Section 1981
(42 U.S.C. § 1981 (1978)1

All persons within the jurisdiction of the United States shall have the
same right in 'every State and Territory to make and enforce contracts

. . . as is enjoyed by white citizens, ....

20
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Section 1983
[42 U.S.C. § 1983 (1976)]

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory, subjects, or causes to be
subjected, any citizen of the United States, or other person within the
jurisdiction thereof to the deprivation of any rights, .privileges, or im-
munities secured..by the Constitution andiaws, shall be liable to the
party injured in an action at law, suit in equity, or other proper pro-
ceeding for redress.

See also chapter 17.
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justified, 82-86
state-level interference, 62-64, 86-88
teaebing staffs, 09-70, 73, 86

Discipline (see Students, Public school
teachers)

Discrimination in employment
constitutional considerations

employment tests, 137-138
general criteria, 137-139
pregnancy and child-bearing, 139-142
veterans' preference, 138-139

Title VII considerations
'burdens of proof, 131-133
cornerstone cue, 129-131
employment tests, 129-131
not restricted to minorities, 135
pattern-or-practice cues, 134-135
pregnsiney and child-bearing, 142
religious accoremodation, 135-136
retirement policies, 142-143
time limitations, 136-137

Title IX considerations 178- 177
Due process

'clause in Fourteenth Amendment, 195
procedural (see Procedural due process)
substantive (see Libertrinterests,

Property interests, and specific
situations)

vagueness, 92-98

Education Amendments of 1972, 176-177,

196
Education for All Handicapped Children

Act of 1975, 177
Eighth Amendment, 151-152, 195
Elementary and Secondary Education Act

of 1965, 173-174
Emergency School Aid Aet of mg, 175-176
Equal protection

aliens, 123, 154-155 .

clause in Fourteenth Amendment, 185
. employment conditions, 119-127

employment discrimination, 137-143
finance of schools, 164409
pregnant teachers, 139-142
racial segregation (see Desegregation)
salary reduction, 119-120
voting qualifications, 109-171

Establishment clause (see also ParochiCI-

schools)
basic meaning, 21

21 I

Bible-reading, 43-46
prayer

Lord's, 43.46
meetings before school, 52
non-denoniinational, 42-43

released time
off premises, 40-42
on premises, 39-40

\tax exemption for church property, 26, 32
caching evolution, 46-47
en Commandmenb, 47-48

tts for violation of, 26
t t Of, in First Amendment, 195

Evol lion, 46-47

Fair Irabor Standards Act, 171
FedeiaI statutes (see specific statutes)

Fein rg Law, 95-98
Fifth Amendment, 8, 54, 98-102, 195
Finance

bonds, 28, 109-170
desegregaticin remedies, 83-84, 175-176
equal protection, 164-109
higher education (see Higher education,

at finance)
minimum wages, 171
parochial schools, 20-38, 173-174
private secular schools, 15-19, 173-174
state's power, 164-109, 173-174

First Amendment, 195
religion clauses (see Establis hment clause,

Free exercise clause)
speech clause (see Freedom of speech)

Flag salute;-4&50--
Foreign languages, 5-8, 174-175
Fourteenth Amendment, 195 (see also Due

process, Equal protection)
Fraternities, 147
Free exercise clause

Amish, 10-12, 51-52
flag salute, 48-50 .

religious accommodation in employ-
ment, 135-136

text of, in First Amendment, 195
tuition reimbursements, 31
use of buildings for religious activities,

52 (see also Establishment clause)
Freedom of association

ntudents, 12, 147448
, teachers, 90-91, 93-102, 121-122, 124-126

Freedom-of-choice, 88-89
Freedom of speech

clause in First Amendment, 195
students, 48-50, 145-148
teachers, 5-7, 90-102, 104-109
use of buildings, 52

Gender discrimination, 139-143
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Health regulations, 5
Health serviees, 27, 35-36
HEW (see Department of Health,

Education and Welfare)
Higher education

buildings
finance of for claurch-related colleges,

28 -

use of public for religious activities, 52
finance

buildings for church-related colleges,
28

grants to church-related colleges, 34
junior college districts, 169
loyalty, 90-102
racial segregation, 57-59
students

publications, 148
recognition of groups, 147-148
secret societies, 147

teachers
academic freedom (see Academic

freedom)
due process in termination, 109-117
loyalty, 90-102

Higher Education Facilities Act of 1963, 28

Junior colleges, 169 (see also Higher
education)

Liability, 158-163
Liberty interests . .

attending private school, 8-10
conditions of employment,119-127
explication of concept, 109-110, 112-115'
expression, 90-102, 164-109
First Amendment rights covered, 20-21

(see also First Amendment)
parent rights,.5-13
.student rights, 149, 151 (see also Students)

teacher rights, 109-110,112-115 (see also
Public school teachers)

teaching fOreign languages, 5-7
Library books, 155-156
Loyalty

investigations, 98-102
oaths, 90-95 "

statutes, 95-98

Mandated services, 3243, 37-38
Minimum wages, 171

National origin discrim nation, 8, 77-78,
174-175

NonpulklIc schools (see Pivate schools)

Oaths, 90-95
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Opinions
author's observations on, 179-190
concurring, 3, 181-182, 193
dissenting, 3, 193
of the Court, 3, 182, 193

Parent rights (see alto Child rights,
Parochial schools, Private schools,

Students)
associates of child

racial, 12113
religious, 10-12

-health of child, 5
knowledge of child, 5-10

Parochial schools (see also Privite schools)
auxiliary services, 34-35
building maintenance and repair, 30
diagnostic services, 35-36
Elementary and Secondary Education

Act of 1965, 173
health services, 27, 35-36
income tax benefits, 31-32
instructional materials and equipment,

36 .

lunches, 27
mandated services, 32-33, 37-38
salary supplements, 25-28
secular services, 25-28
teachers, 25-28, 34-35
testing services, 32-33;37
textbooks, 15-17, 22-25
therapeutic services, 35-36
transportation

for field trips, 36-37
to and from school, 20-22

tuition reimbursements, 30-31, 33-34
Police power, 5, 121, 194
Prayer

Lord's, 43-46
meetings before school, 52
non-denominational, 43-43

Pregnancy
constitutional rights, 137-138
Title VII rights, 142

Privacy, '13
Private schools (see also Parochial schools)

curriculum, 5-8
Elementary and Secondary Education

Act of 1965, 173
existence, 8-10
financial aid

sectarian, 20-38
secular, 15-19

racial admissions, 12-13
regulation of, 8-13
texthooks, 15-19, 22-25

Procedural due process

students
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academic penalties, 153-154
'corporal punishment, 151-153
short suspensions, 149-151

teachers
elements of process, 115-117
liberty interests, 109-110, 112-115
property interests, 110-112

violations covered by 1983, 160-163

Property interests
conditions of employment, 119-127
contracts (see Contracts)
eiplication of concept, 109412
operating private school, 8-10
student rights, 81, 149
taxes used to aid parochial schools (see

Parochial schools)
tenure, 119-121, 127

Public Law 94-142, 177
Public school teachers

academic freedom (see Academic
freedom)

citizenship requirement, 123
collective bargaining, 108-109, 115-117,

126-127,171
desegregation, 09-70, 73, 86
discriminatory employment practices

(see Discrimination in employment)
expression (see Academic freedom, at

expression)
in-service requirement, 127
loyalty (see Academic freedom, at

loyalty)
pre-employment inquiries, 121-122
pregnancy and child-bearing, 137-138,

142
procedural due process (see Ptocedural

due process, at teachers)
residence requirement, 123-124
retirement, 120, 142-143
salary, 119-120
strike, 115-117
tenure, 119-121, 127 -

veterans preference, 138-139
Punishment of students

icademic, 153-154
corporal, 151-153
suspension, 149-151

Bace-state.education (see also
Desegregation)
admission to private school, 12-13
admission quota for medical school,

178 n.9
powers of federal courts, 59-60, 71-73,

79-86
tntbooks for segregated schools, 17-19
years through 1955, 54-60
years 1956-1971, 62-73

years 1972-1982, 75-88
Racial quotas, 71-73, 178 n.9
Released time

off prithises, 40-42
on premises, 311-40

Religion (sei Church-state-education)
Residence requirement, 123-124
Retirement, 120, 142-143

School districts
boundary changes, 75-76, 79-81, 164
legal status, 164
liability, 160-163

Section 1981, 12-13, 196
Section 1983

coverage, 162-163
liability of school authorities, 158-100
liability of school districts, 160-163
text of, 197
violations of procedural due process, 100

Segregation (see Desegregation)
Separate but equal, 54-S6
Sex discrimination, 139-143
Speech (see Freedom.of speech)
Strikes, 115-117
Students

academic pilhalties, 153-154
armbands, 145-146
corporal punishment, 151-153
desegregation, 54-88
expression, 145-148
flag salute, 48-50
'higher education, 57-59, 147-148
library books, 155-156
procedural due process (see Procedural

due procoss, at students)
publications, 148
recognition of groups, 147-148
secret societies, 147
suspension, 149-151
undocumented aliens, 154-155

Subversive activities (see Loyalty)
Supreme Court

author's observations, 179-190
constitutional base, I
operational aspects, 2-4, 179-190
opinions (see Opinions)

Tax benefits for tuition, 31-32
Tax exemption for property, 26, 32
Teachers

higher education (see Higher education,
at teachers)

parochial school; 25-28, 34,35
private school, 5-7
public school (see Public school teachers)

Ten Commandments, 47-48



Tenth Amendment, 2, 195
Tests

implorer, 129-131, 137-138
students, 32-33, 37

Textbooks
sectarian schools, 22-25
secular schools, 15-19
segregated schools, 17-19

Thirteenth Amendment, 12, 19
Title I, 173-174
Title VI, 174-175, 17211.9, 196
Title VII, 196 (mealy Discrimination in

employment, et Title VII considerations)
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Title IX, 176-177, 196
Transportation (see Parochial schoo6, at

tramportMion)
Tuition reimbursements, 30-31, 33-34

University (see Higher .education) _

Vaccination, 5
Veterans' preference, 138-139
Voting rights

one person-one vote, 169-170
qualifications to hold office, 171
qualifications to vote, 170-171
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