
Sept . , 1q24)

	

The Theor y of Judi ci al Deci si on .

	

443

gr eat par t - t o br i ng about t he r eal i zat i on of t he dr eam embodi ed

i n t he bur ni ng wor ds of t he peasant poet wr i t t en over a hundr ed year s

ago : .

Vancouver .

" Then l et us pr ay

That come i t may

As come i t wi l l f or a' t hat ,

That manki nd a' t he wor l d o' er

Shal l br i t her s be f or a' t hat . "

When t hat gr eat day at l ast . ar r i ves, when t he supr emacy of l aw i s

uni ver sal l y r ecogni zed, t hen wi l l our nobl e mi st r ess, t he Law, be abl e

t o open t he gr eat doomsday book of humani t y, cont ai ni ng as i t does

t he names of hundr eds of mi l l i ons of human bei ngs of ever y cr eed

and col or - Chr i st i an and pagan, Mohammedan and Hebr ew, Bud-

dhi st and Conf uci an ; whi t e, bl ack, r ed, br own and yel l ow- t hen

i ndeed I say may she open t hat gr eat book, and wi t h f i r m hand, and

unf al t er i ng f ai t h i n t he f ut ur e of humani t y, wr i t e t her ei n i n l et t er s

of cel est i al r adi ance- f or t he bl essi ng of Al mi ght y God wi l l be upou

her pen: t he gl or i ous wor ds

" Peace on ear t h t o men of good wi l l . "

THE THEORY OF JUDI CI AL DECI SI ON.

A THEORY OF JUDI CI AL DECI SI ON FOR TO- DAY'

D. MURPHY.

I n a devel oped l egal syst em when a j udge deci des a cause he seeks,

f i r st , t o at t ai n j ust i ce i n t hat par t i cul ar cause, and second, t o at t ai n

i t i n accor dance wi t h l awt hat i s, on gr ounds and by a pr ocess pr e-

scr i bed i n or pr ovi ded by l aw. One must admi t t hat t he st r i ct

t heor y of t he l ast cent ur y deni ed t he f i r st pr oposi t i on, concei vi ng t he

j udi ci al f unct i on t o begi n and end i n appl yi ng t o an ascer t ai ned set

of f act s a r i gi dl y def i ned l egal f or mul a def i ni t el y pr escr i bed as such

or exact l y deduced f r om aut hor i t at i vel y pr escr i bed pr emi ses . Hap-

pi l y, even i n t he hei ght of t he r ei gn of t hat t heor y, we di d not

pr act i se what we pr eached . Cour t s coul d not f or get t hat t hey wer e

admi ni st er i ng j ust i ce, and t he most t hat such a t heor y coul d do was

The t hi r d of t hr ee l ect ur es del i ver ed bef or e t he Bar Associ at i on of t he

Ci t y of New Yor k on Januar y 17t h and Januar y 23r d, 1923 .

	

I t appear ed i n

t he Har var d LawRevi ew, vol . 36, p . 944.

	

I t i s r epr i nt ed Ler e wi t h t he per mi s-

si on of t he aut hor , t he Har var d Law Revi ew Assocat i on, and t he Bar Associ a-

t i on of t he Ci t y of New Yor h.
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t o hamper t he j udi ci al i nst i nct t o seek a j ust r esul t .

	

The pr oceedi ngs

of our Bar " associ at i ons and t he memoi r s of our j udges wr i t t en by

l awyer s ar e f ul l of pr oof s of t he r egar d accor ded by l ayman and

l awyer al i ke t o t he st r ong j udge who knew how t o use t he pr ecept s

of t he l aw t o advance j ust i ce i n t he concr et e cause . Whenever t he

exi genci es of l egal t heor y di d not i nt er f er e wi t h expr essi on of our

r eal f eel i ng, we honor ed t he magi st r at e who admi ni st er ed j ust i ce

accor di ng t o l aw.

When j ust i ce i n t he cause i n hand has been at t ai ned as near as may

be and has been at t ai ned on gr ounds and i n a manner pr escr i bed by

l aw, t he dut y of t he j udge under t he ci vi l l aw has been per f or med.

But t he Angl o- Amer i can. j udge must do mor e . At l east i f he i s an

appel l at e j udge, and t o some ext ent i n any cour t of gener al j ur i sdi c-

t i on, he must so deci de t hat hi s deci si on wi l l ent er i nt o t he body

of t he l aw as a pr ecedent . He must so deci de t hat hi s deci si on or

t he gr ounds t her eof - wi l l ser ve, f i r st , as a measur e or pat t er n of

deci si on of l i ke cases f or t he f ut ur e, and, second, as a basi s of

anal ogi cal r easoni ng i n t he f ut ur e f or cases f or whi ch no exact

pr ecedent s ar e at hand . I n a ver y gr eat pr opor t i on of t he causes

chat come bef or e t he j udge on t he cr owded j ud : ci al cal endar s of

t oday t hi s addi t i onal dut y i s r el at i vel y negl i gi bl e . Happi l y, t he bul k

of t hese cases r epeat or r i ng i nsi gni f i cant changes upon f ami l i ar

st at es of f act . Yet i n an appel l at e cour t , whi ch has t he power and

bence t he r esponsi bi l i t y of l ayi ng down a bi ndi ng pr ecedent by i t s

deci si on, t he f act t hat each depar t ur e, however sl i ght , f r omt he st at es

of f act t o whi ch set t l ed l egal pr ecept s have at t ached def i ned l egal con-

sequences cal l s f or consi der at i on not mer el y of t he r el at i on of such

depar t ur e t o t he j ust r esul t i n t hat case, but qui t e as much of t he

possi bl e oper at i on of t he deci si on as a pr ecedent or as f ur ni shi ng

an anal ogy f or f ut ur e cases- t hi s r esponsi bi l i t y adds t o t he bur den

of t he " t r i bunal . I ndeed. t he necessi t y of wei ghi ng not mer el y t he

gr ounds of i t s deci si on, but t he exact wor ds i n whi ch t hose gr ounds

ar e expr essed wi t h r ef er ence t o t hei r possi bl e use i n ot her cases and

t hus of f or eseei ng wi t hi n l i mi t s t he pot ent i al anal ogi cal appl i cat i ons

t her eof , i s per haps t he gr avest of t he bur dens i nvol ved i n t he cr owded

docket s of moder n Amer i can appel l at e cour t s . I f i t wer e not f or

t he need of scr upul ousl y car ef ul f or mul at i on of t hei r deci si ons wi t h

r ef er ence t o ot her cases i n t he f ut ur e, our appel l at e cour t s coul d

despat ch t he busi ness t hat comes bef or e t hem wi t h l ess t han hal f of

t he ef f or t whi ch our syst em of pr ecedent s r equi r es. As i t i s, one or

bot h of t he aspect s of t he cour t ' s f unct i on must suf f er . Havi ng t o

deci de so many cases and. t o wr i t e so many opi ni ons, ei t her consi der a-
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t i on of t he mer i t s of t he act ual cont r over sy must yi el d t o t he need

of det ai l ed f or mul at i on of a pr ecedent t hat wi l l not embar r ass f ut ur e

deci si on, or car ef ul f or mul at i on must gi ve way t o t he demand f or

st udy of t he mer i t s of t he case i n hand . I n t he event , t oo of t en bot h

t hese t hi ngs happen and t he case i t sel f i s not as wel l consi der ed as

t he cour t coul d wi sh, whi l e much i s sai d i n deci di ng i t whi ch must

be r e- exami ned as wel l as may be when ci t ed t o t he cour t i n ot her

cont r over si es.

I n anot her r espect t hese t wo si des of t he j udi ci al f unct i on i n

Angl o- Amer i can l aw, t he f unct i on of deci di ng t he cont r over sy and

t he f unct i on of decl ar i ng t he l aw f or ot her cont r over si es, have a

r eci pr ocal i nf l uence .

	

On t he one hand, as t he sayi ng i s, har d cases

make bad l aw. - On t he ot her hand, r egar d f or t he st abi l i t y of t he

l egal or der i ncl i nes ,cour t s , t o be cal l ous t owar d unf or t unat e r esul t s i n

par t i cul ar cases . And i f a compr omi se r esul t s, as l i ke as not i t nei t her

gi ves a j ust deci si on bet ween t he par t i es nor a pr act i cabl e i nst r ument

of j ust i ce f or t he f ut ur e .

Our r epor t s ar e f ul l of i l l ust r at i ons' of t hi s r eci pr ocal i nf l uence

of t he deci di ng and t he decl ar i ng f unct i on. Mor e t han one gener al

r ul e, mor e t han one doct r " i ne has been det er mi ned or has been

di r ect ed i nt o a cer t ai n cour se by t he har d ci r cumst ances of t he par -

t i cul ar case t hat f i r st cal l ed upon a common- l aw cour t t o st at e i t Or .

t o f i x i t s l i mi t s . To put but t wo i nst ances of ar bi t r ar y doct r i nes

wi t h whi ch our case l aw has si nce waged a l ong st r uggl e, consi der

Wi nt er bot t om v . Wr i ght , ' whi ch seemed t o est abl i sh t hat t he gener al

pr i nci pl e of l i abi l i t y f or an act i ve cour se of conduct , car r i ed on

wi t hout due car e under t he ci r cumst ances, di d not appl y t o a manu-

f act ur er or deal er who negl i gent l y pel t upon t he mar ket an ar t i cl e

cont ai ni ng an unknown hi dden def ect , wher eby t he ul t i mat e pur chaser

was i nj ur ed ; or Thor ogood v . Br yan. , 3 whi ch, f or a t i me, set up an

ar t i f i ci al concept i on of i mput ed negl i gence . I n each case, when we

l ook nar r owl y at t he cause pr esent ed t o t he cour t whi ch est abl i shed

t he doct r i ne, we di scover t hat t her e i s an el ement movi ng behi nd t he

l ogi cal scene . I n each case we st r uggl ed pai nf ul l y f or mor e t han hal f

a cent ur y t o unshackl e t he l aw f r om t hese deci si ons and t hei r conse-

quences, and i n mor e t han one j ur i sdi ct i on t he pr ocess i s f ar f r om

achi eved . On t he ot her hand qui t e as many cases may be f ound

wher e st r ong j udges have sai d, i n ef f ect : The r esul t i s unf or t unat e

i n t hi s par t i cul ar case, but we must appl y t he appoi nt ed l egal pr ecept

or t he l ogi cal consequences of t he appl i cabl e pr ecedent , be t he r esul t

z 10 M. & w. 109 ( 1842) .

8 c . B. 115 ( 1849) . 1

445,
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what i t may .

	

When t hey r eason t hus of t en t hey not mer el y sacr i f i ce

t he i nt er est s - of t he par t i es t o t he par t i cul ar l i t i gat i on, but t hey

ext end t he pot ent i al appl i cat i on of t he pr ecept cal l i ng f or such a

r esul t and t hr eat en an ascendi ng ser i es of l i ke sacr i f i ces unt i l t he

whol e has t o be over t ur ned.

One cannot under st and Amer i can case l aw wi t hout bear i ng i n

mi nd t he di st ur bi ng i nf l uence of t he f act s of par t i cul ar cases upon

t he gener al r ul e . Nor can he under st and Amer i can j udi ci al deci si on

wi t hout bear i ng i n mi nd t he di st ur bi ng ef f ect of t he exi genci es of

our doct r i ne of pr ecedent s upon t he di sposi t i on of par t i cul ar cases .

At one moment cour t s ar e t empt ed t o modi f y a gener al r ul e wi t h

r ef er ence t o appeal i ng ci r cumst ances of one case .

	

The next moment

f ear of i mpai r i ng a set t l ed r ul e or of unset t l i ng i t by anal ogy wi l l

t empt t hem t o i gnor e a=ppeal i ng ci r cumst ances of . anot her case.

	

I f

we act ual l y set as much st or e by si ngl e deci si ons as we pur por t t o do

t o l egal t heor y, t he pat h of t he l aw woul d l i e i n a l abyr i nt h . I n

t r ut h, our pr act i ce has l ear ned t o make l ar ge al l owances f or bot h of

t hese f eat ur es of deci si on whi ch ar e i nsepar abl e f r om a j udge- made

cust omar y l aw.

	

The t abl es of cases di st i ngui shed and cases over r ul ed

t el l a si gni f i cant st or y .

	

Out of t he, st r uggl e t o deci de t he par t i cul ar

cause j ust l y and yet accor di ng t o l aw, whi l e at t he same t i me f ur ni sh-

i ng, or cont r i but i ng t o f ur ni sh, a gui de f or j udi ci al deci si on her e-

af t er , i n t i me t her e comes a l ogi cal l y sound and pr act i cal l y wor kabl e

pr i nci pl e der i ved f r om j udi ci al exper i ence of many causes . I n t he

meant i me t her e has been sacr i f i ce of par t i cul ar l i t i gant s and sacr i f i ce of

cer t ai nt y and or der i n t he l aw, as deci si on has f l uct uat ed bet ween

r egar d t o t he one or t o t he ot her of t he t wo si des of t he j udge' s dut y .

I t may be obser ved i n passi ng t hat t he f or egoi ng consi der at i ons

expl ai n what Amer i can l awyer s f i nd so har d t o under st and, namel y,

how ci vi l - l aw t r i bunal s, whi ch deci de t he par t i cul ar case wi t hout

set t l i ng or at t empt i ng t o set t l e any gener al poi nt of l aw, mer el y

det er mi ni ng t hat cont r over sy f or t hose par t i es on gener al l egal

gr ounds f ound f or t hat case, can act on such a t heor y consi st ent l y

wi t h t he gener al secur i t y . I n f act , t hei r deci si ons ar e much mor e

consi st ent and our s ar e much l ess consi st ent t han t hey appear

r espect i vel y i n t heor y . Pr obabl y j ust about t he same degr ee of cer -

t ai nt y i s at t ai ned i n pr act i ce i n each syst em, f or i f our r esul t s wer e

as r i gi d or t hei r s as l oose as t he r espect i ve t heor i es t aken at t hei r

f ace val ue i ndi cat e . nei t her syst em woul d be t ol er abl e under t he condi -

t i ons of t oday . Per manent j udi ci al t r i bunal s manned by t r ai ned

l awyer s ar e sur e t o f ol l ow t hei r own deci si ons and t he deci si ons of

ot her l i ke t r i bunal s t o t he ext ent of bei ng gui ded by exper i ence and
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adher i ng t o pr ecept s t hat have appr oved t hemsel ves i n exper i ence .

Tr i bunal s set up t o admi ni st er j ust i ce ar e no l ess sur e t o seek and t o

achi eve j ust r esul t s bet ween t he par t i es despi t e t heor i es t hat cal l

upon t hem t o subor di nat e such r esul t s t o f or mul at i on of gener al

r ul es on t he basi s of t he f act s of t he cases bef or e t hem.

Thr oughout t he wor l d and i n al l depar t mént s of i nt el l ect ual

act i vi t y t her e i s a demand f or i ndi vi dual i zat i on . Ei ght eent h- cent ur y

nat ur al l aw of t hought of t he abst r act i ndi vi dual man i n a per f ect

st at e and of hi s i deal qual i t i es and i deal conduct i n such a st at e .

Ni net eent h- cent ur y met aphysi cal i ndi vi dual i sm t hought of t he r i ght s

of t he abst r act i ndi vi dual man and t he deduct i ons t her ef r om. I t

t hought of " t he i ndi vi dual , " not of i ndi vi dual s, and i n i t s desi r e t o

uphol d t he r i ght s of t he i ndi vi dual i n t he abst r act , of t en sacr i f i ced

needl essl y t he cl ai ms of concr et e i ndi vi dual s .

	

Recogni t i on- of t he

soci al i nt er est i n t he i ndi vi dual human l i f e i s maki ng f or a new

at t i t ude i n t he appl i cat i on of l aw.

	

But t hi s onl y goes al ong wi t h a

l i ke movement i n mor al s .

	

The ei ght eent h cent ur y knew of uni ver sal

nat ur al mor al pr i nci pl es f or t he abst r act man. Lat er we had common

sense t heor i es of pr i nci pl es appl i cabl e t o t he st at i st i cal aver age man.

Lat er st i l l , under t he i nf l uence of Dar wi n, we had t heor i es of pr i n-

ci pl es appl i cabl e t o man as a speci es, wi t h r esul t ant bel i ef t hat al l

human bei ngs, wi t hout r egar d t o r ace, sexzyxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA� condi t i on or age, must

conf or m t o some nor m or st andar d . Today we r ecogni ze t hat t he

mor al j udgment s pr onounced on such bases wer e t oo of t en empt y and

t hat we have t o deal not wi t h " t he i ndi vi dual " but wi t h separ at e

and di st i nct i ndi vi dual human soul s .

Tr eat ment of t he i ndi vi dual human uni t has become t he quest

i n medi ci ne al so . At one t i me t he physi ci an t r eat ed t he abst r act

di sease . Ar i st ot l e speaks as i f t r eat ment of di sease by wr i t t en f or mul as

pr escr i bed i n advance f or each mal ady, and admi ni st r at i on of j ust i ce

by wr i t t en f or mul as, l ai d down i n advance f or each speci es of wr ong,

wer e essent i al l y l i ke pr ocesses . Lat er t he physi ci an began t o t hi nk

i n t er ms of or gans- but agai n as i f t hey wer e i n vacuo. " Man

seemed t o t he anal yt i cal pat hol ogi st of t he l ast cent ur y, " says Dr .

Sout har d, " a heap of vi scer a i n whi ch syst ems, such as di gest i ve,

muscul ar , ner vous, r espi r at or y and excr et or y, wer e t o be f ound. " As

t hey had t r eat ed r heumat i sm as an abst r act ent i t y, now t hei r t r eat ed

t he hear t or t he l i ver or t he ki dneys " t aken as separ at el y subj ect

t o di sor der . " Today i n cont r ast t hey seek t o t r eat t he i ndi vi dual

concr et e man and r ecogni ze t hat abst r act concept i ons and anal yses

ar e but r at i onal i zi ngs and or der i ngs of knowl edge acqui r ed by exper i -

ence wher eby t hat knowl edge may be r et ai ned and devel oped and
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appl i ed t o t he t r eat ment of t he concr et e human bei ng wi t h al l hi s

i ndi vi dual pecul i ar i t i es . The par al l el of l egal t r eat ment and medi cal

t r eat ment i s not compl et e because t he j udge must bear i n mi nd t he

ef f ect of hi s t r eat ment of a par t i cul ar cause upon j udi ci al t r eat ment

of ot her causes, whi l e t he physi ci an may t r eat each case as whol l y

uni que.

	

But t her e i s none t he l ess a si gni f i cant par al l el f or our under -

st andi ng of one si de of t he j udi ci al f unct i on .

	

I t i s no mor e possi bl e

t o t r eat negl i gence i n t he abst r act t han r heumat i sm i n t he abst r act .

I t i s no mor e possi bl e t o i sol at e and st andar di ze t ypes of cont r over sy

out of t hei r concr et e set t i ng and t r eat al l cont r over si es sol el y on t hi s

basi s t han i t was t o t r eat " t he hear t " or " t he l i ver " or " t he

ki dneys " apar t f r om t he act ual man whose hear t or l i ver or ki dneys

wer e not oper at i ng as t hey shoul d . Anal yses and abst r act concep-

t i ons t hat ser ve us wel l i n t he l egal secur i ng of i nt er est s of subst ance,

wher e cases ar e al i ke and t he economi c or der admi t s of no i ndi vi d-

ual i zat i on, ar e vai n as anyt hi ng mor e t han or gani zi ngs and r at i on-

al i zi ngs of exper i ence when appl i ed t o t he i ndi vi dual human l i f e .

I nsi st i ng, , t hen, t hat t he deci si on of a case under t he Angl o-

Amer i can l egal syst em i nvol ves bot h a pr ocess of achi evi ng a j ust

r esul t , bet ween t he par t i es t o t hat case on gr ounds and by a pr ocess

pr ovi ded by l aw, and al so a dut y, pecul i ar t o our syst em, of so deci di ng

t hat t he deci si on or t he gr ounds on whi ch i t pr oceeds may be a

gr ound of deci si on i n f ut ur e cases, l et us l ook i nt o t he el ement s of

t he pr ocess and t he nat ur e and mode of per f or mance of t he dut y as

t hey ar e and as t hey may be, .

Supposi ng t he f act s t o have been ascer t ai ned, deci si on of a

cont r over sy accor di ng t o l aw i nvol ves ( 1) sel ect i on of t he l egal

mat er i al on whi ch t o gr ound t he deci si on, or as we commonl y say,

f i ndi ng t he l aw ; ( 2) devel opment of t he gr ounds of deci si on f r om

t he mat er i al sel ect ed, or i nt er pr et at i on i n t he st r i ct er sense of t hat

t er m; ( 3) appl i cat i on of t he abst r act gr ounds of deci si on t o t he f act s

of t he case . The f i r st may consi st mer el y i n l ayi ng hol d of a

pr escr i bed t ext of code or st at ut e, or of a def i ni t e, pr escr i bed, t r adi -

t i onal r ul e ; i n whi ch el se i t r emai ns onl y t o det er mi ne t he meani ng

of t he l egal pr ecept . wi t h r ef er ence t o t he st at e of f act s i n hand, and

t o appl y i t t o t hose f act s . I t i s t he st r engt h of j udi ci al admi ni st r a-

t i on of j ust i ce t oday t hat i n t he gener al r un of causes t hat have t o

do wi t h our economi c l i f e t hi s i s ai l t hat i s cal l ed f or , or so near l y

al l , t hat t he mai n cour r , e of j udi ci al deci si on may be pr edi ct ed wi t h

subst ant i al accur aev .

	

But i t happens f r equent l y t hat t he f i r st pr ocess

i nvol ves choi ce among compet i ng t ext s or choi ce f r om among compet -

i ng anal ogi es so t hat t he t o%t 8 or r ul es must be i nt er pr et ed- t hat i s,
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must be devel oped t ent at i vel y wi t h r ef er ence t o t he f act s bef or e t he

cour t i n or der t hat i nt el l i gent sel ect i on may be made . Of t en such

i nt er pr et at i on shows, t hat no exi st i ng r ul e i s adequat e t o a j ust

deci si on and i t becomes necessar ; t o f or mul at e t he gr ound of deci si on

f or t he gi ven f act s f or t he f i r st t i me . The pr oposi t i on so f or mu-

l at ed may, as wi t h us, or may not , as wi t h t he ci vi l i an, become bi ndi ng

f or l i ke cases i n t he f ut ur e . I n any event t hi s pr ocess has gone on

and st i l l goes on i n al l syst ems of l aw, no mat t er what t hei r f or m,

and no mat t er how compl et el y i n t hei r j ur i st i c t heor y t hey l i mi t

t he f unct i on of adj udi cat i on t o mechani cal appl i cat i on of aut hor i t a-

t i vel y gi ven pr ecept s .

Al l t hr ee of t he st eps out l i ned above ar e commonl y conf used

under t he name of i nt er pr et at i on . Thi s i s par t l y because i n pr i mi t i ve

t i mes, when t he l aw was t aken t o be god- gi ven and unchangeabl e, t he

most t hat mi ght be per mi t t ed t o human magi st r at es was t o i nt er pr et

t he sacr ed t ext . Par t l y al so i t i s because t he Mi ddl e Ages r ecei ved

t he +Cor pus Jur i s as an aut hor i t at i ve t ext under t he i nf l uence of _ an

academi c t heor y t hat gave i t st at ut or y bi ndi ng f or ce i n West er n

Eur ope . I t f ol l owed t hat j ur i st s coul d do no mor e t han i nt er pr et

t he t ext . Par t l y i t i s because i n our st age of st r i ct l aw we concei ved

of an i mmemor i al common cust om of Engl and t hat coul d onl y be

devel oped by l ogi cal di scover y of and deduct i on f r om t he pr i nci pl es

whi ch i t pr esupposed. Chi ef l y, per haps, i t i s due t o t he dogma of

separ at i on of power s, whi ch r ef er s l awmaki ng excl usi vel y t o t he l egi s-

l at ur e and woul d l i mi t t he cour t s t o i nt er pr et at i on and appl i cat i on .

The anal yt i cal j ur i st s f i r st poi nt ed out t hat f i ndi ng a new r ul e and

i nt er pr et i ng an exi st i ng r ul e wer e di st i nct pr ocesses, and Aust i n

di st i ngui shed t hem as spur i ous i nt er pr et at i on and genui ne i nt er pr e-

t at i on r espect i vel y, si nce hi s bel i ef i n t he possi bi l i t y of a compl et e

body of enact ed r ul es, , suf f i ci ent f or ever y cause, l ed hi m t o r egar d

t he f or mer as out of pl ace i n moder n l aw.

	

I ndeed he was qui t e r i ght

i n i nsi st i ng t hat spur i ous i nt er pr et at i on as a f i ct i on was whol l y out

of pl ace i n l egal syst ems of t oday . But exper i ence has shown what

r eason ought t o t el l us, t hat t hi s f i ct i on gr ew up t o cover a r eal need

i n t he j udi ci al admi ni st r at i on of j ust i ce, and t hat t he pr ovi di ng of

a r ul e by whi ch t o deci de t he cause, or at l east t he r eshapi ng of one

whi ch i s i nadequat e i n i t s gi ven f or m, i s a necessar y el ement i n t he

det er mi nat i on of al l but t he si mpl est cont r over si es . Mor e r ecent l y

t he gr owi ng i nsi st ence upon t he i mpor t ance of r easonabl e and j ust

sol ut i on of t he i ndi vi dual cont r over sy has l ed j ur i st s t o di st i ngui sh

appl i cat i on of l egal pr ecept s t o par t i cul ar cases f r omt he mor e gener al

o. s. s, - voL. i i .- 29
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pr obl emof i nt er pr et at i on . Appl i cat i on of l egal r ul es i s r egar ded t oday

as one of t he chi ef pr obl ems of j ur i spr udence .

Di vi di ng our pr ocess of deci si on, as apar t f r om t he dut y of

pr ovi di ng a wel l consi der ed pr ecedent , i nt o t he t hr ee st eps, f i ndi ng

t he l aw, i nt er pr et i ng t he l egal mat er i al sel ect ed, and appl yi ng t he

r esul t i ng l egal pr ecept t o t he cause, l et us l ook i nt o t he f i r st of t hese,

t he pr ocess of f i ndi ng or sel ect i on, and ask what i t i nvol ves, as t he

pr ocess act ual l y goes on . I t may i nvol ve not hi ng mor e t han a sel ec-

t i on f r om among f i xed pr ecept s of det er mi ned cont ent cal l i ng onl y

f or a mechani cal ascer t ai nment of whet her t he. f act s f i t t he r ul e .

Such i s t he case when a t r i bunal l ooks t o an i nst r ument t o see

whet her i t cont ai ns t he wor ds of negot i abi l i t y r equi r ed by t he, Nego-

t i abl e I nst r ument s Law or by t he l aw- mer chant , or when i t l ooks t o

a conveyance t o see whet her i t cont ai ns t he f or mal covenant of war -

r ant y wi t hout whi ch at common l aw one may not hol d hi s gr ant or .

Or i t may i nvol ve sel ect i on f r om compet i ng anal ogi es, ur ged by t he

r espect i ve par t i es as t he gr ound of deci si on . Her e, as i t wer e, t her e

i s t o be an i nduct i ve sel ect i on . Or i t may i nvol ve sel ect i on by l ogi cal

dével opment of concept i ons or pr i nci pl es . Her e, as i t wer e, t her e i s

a deduct i ve sel ect i on .

	

I f t hese f ai l , i t cal l s f or sel ect i on f r om out si de

of t he l egal syst em i n whol e or i n par t - f r om cust om, f r om compar a-

t i ve l aw, f r om mor al s, or f r om economi cs .

How, i n pr act i ce, do cour t s det er mi ne when t o r esor t t o t he one

of t hese and when t o anot her and i n what or der ? I t i s mani f est

t hat t he gener al secur i t y r equi r es t hat t hey shoul d sel ect t he gr ounds

of deci si on wi t h r ef er ence t o f i xed pr ecept s wher ever possi bl e, and

t hat sel ect i on f r om out si de of t he l egal syst em shoul d be r esor t ed t o

onl y when t he ot her s f ai l or at l east when t hey cl ear l y f ai l t o gi ve a

j ust r esul t . As t hi ngs go i t i s appar ent t hat cour t s pr oceed i n t he

or der of ( 1) sel ect i on wi t h r ef er ence t o f i xed pr ecept s, ( 2) i nduct i ve

or deduct i ve sel ect i on, and ( 3) sel ect i on f r om out si de of t he l egal

syst em. As bet ween i nduct i ve sel ect i on and deduct i ve sel ect i on t he

pr act i ce of cour t s and even of i ndi vi dual j udges var i es . Ther e i s no

st andar d met hod of det er mi ni ng bet ween t hem, al t hough some j udges

habi t ual l y pr oceed i n t he one way and ot her s as habi t ual l y pr oceed

i n t he ot her . The ment al bent of t he par t i cul ar j udge or t he avai l -

abi l i t y of t he r esul t wi t h r ef er ence t o t he par t i cul ar case seem t o be

t he deci si ve f act or s . Li kewi se t her e i s no st andar d pr act i ce det er -

mi ni ng when t o i nvoke cust om, when compar at i ve l aw, when cur r ent

mor al s and when economi cs, i n case sel ect i on must be made f r om

out si de of t he l egal syst em. I n gener al , cust om has been r esor t ed t o

onl y i n speci al t ypes of case wher e a def i ni t e cust om of popul ar act i on
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was at hand and was cl ear l y appl i cabl e, as i n West er n mi ni ng l aw

and wat er l aw and i n t he ol d deci si ons of cont r over si es ar i si ng i n

t he whal i ng i ndust r y . Compar at i ve l aw was dr awn upon l ar gel y i n

t he f or mat i ve er a of our commer ci al l aw, but was dr awn on r ar el y i n

t he l at t er par t of t he l ast cent ur y .

	

Cur r ent mor al i deas ar e dr awn

upon cont i nual l y, al t hough sel dom consci ousl y . Usual l y t hey pl ay

t hei r most i mpor t ant r ôl e i n t he pr océss of i nt er pr et at i on . Yet

one may see t hem as t he basi s of t he f or mul at ed gr ound of deci si on

i n much r ecent deci si on i n t he l aw r el at i ng t o l abour , i n much r ecent

deci si on as t o i nt er f er ence wi t h advant ageous busi ness r el at i ons and

i n not a l i t t l e deci si on on due pr ocess of l aw.

	

Economi c i deas ar e

used as t he gr ound of deci si on t o- day chi ef l y i n appl yi ng t he Four -

t eent h Amendment ; but al so i n l abour cases, i n cases on r est r ai nt .

of t r ade, and i n connect i on wi t h at t empt s t o i mpose r est r i ct i ons upon

chat t el s bi ndi ng upon t hose who acqui r e wi t h not i ce .

	

I n t hese cases

t he economi c pr oposi t i on i s somet i mes f or mul at ed as a pr i nci pl e of

nat ur al l aw and somet i mes assumed as a f act of ext er nal nat ur e of

whi ch cour t s ar e r equi r ed t o t ake not i ce.

I t was chi ef l y t hese cases, wher e cour t s have had t o go out si de

of t he gi ven l egal mat er i al s and f i nd gr ounds of deci si on i n economi c

i deas, t hat gave r i se t o so much cr i t i ci sm of j udi ci al - deci si on and

exci t ed pr oj ect s f or r ecal l of deci si ons or r ecal l of j udges a decade ago .

On t he one hand, i t was not appr eci at ed t hat t he pr ocess of sel ect i on

of gr ounds of deci si on f r om out si de of t he st r i ct l y gi ven l egal

mat er i al s was a l egi t i mat e and necessar y one . On t he ot her hand,

cour t s af f or ded some basi s f or t he agi t at i on by assumi ng t he economi cs

of hal f a cent ur y bef or e as somet hi ng i ncont est abl y appl i cabl e t o

ur ban i ndust r i al - Amer i ca of t he t went i et h cent ur y . Ther e coul d

not but be popul ar i r r i t at i on, af t er l egi sl at i ve commi t t ees had i nvest i -

gat ed a si t uat i on el abor at el y and had f or mul at ed a st at ut e i n t he

l i ght of t he best economi c knowl edge of t he day, when cour t s r ej ect ed

t he st at ut e on t he basi s of j udi ci al not i ce of economi c i deas of a pr i or

gener at i on . I t was not t he met hod of f al l i ng back upon mat er i al s

out si de of t he l egal syst em t hat was at f aul t . I t was t he t heor y

t hat l ed t o a f al se pi ct ur e of what was doi ng and why, and hence

l ed t o a bl under i ng pr ocess of sel ect i on wher e, had t he pr ocess been

consci ousl y car r i ed on, t he j udges woul d not have been cont ent wi t h

anyt hi ng shor t of t he best economi c mat er i al s avai l abl e .

I n t he second st ep i n deci si on, namel y, devel opment of t he gr ounds

of deci si on f r om t he mat er i al sel ect ed, t he usual pr ocess i s one of

t r adi t i onal l egal r easoni ng, schol ast i c down t o t he sevent eent h cen-

t ur y, r at i onal i st mor e and mor e i n t he . sevent eent h and ei ght eent h
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cent ur i es, and t endi ng t o be deduct i ve on a met aphysi cal basi s i n t he

ni net eent h cent ur y . But i n new and di f f i cul t cases t hi s mer ges i n,

and i n al l cases i s i nf l uenced by, cur r ent mor al , pol i t i cal and soci al

i deas, especi al l y f i xed pi ct ur es of t he end of l aw and of an i deal l egal

and soci al or der , by r ef er ence t o whi ch, consci ousl y or subconsci ousl y,

t he t r i bunal det er mi nes how f ar possi bl e i nt er pr et at i ons wi l l yi el d

a j ust r esul t i n t he i ndi vi dual cause and j udges of t he i nt r i nsi c mer i t

of t he di f f er ent devel opment s of t he l egal mat er i al s pot ent i al l y appl i -

cabl e whi ch ar e ur ged by t he cont endi ng par t i es . Al ong wi t h t hese

we must put an i nt ui t i on of what wi l l achi eve j ust i ce i n act i on and

what wi l l not , expr essi ng t he exper i ence of t he magi st r at e bot h as

l awyer and as j udge. The t r adi t i onal l egal r easoni ng r epr esent s

t he exper i ence of gener at i ons of j udges i n t he past . I t i s i n some

sor t a t r adi t i onal l y t r ansmi t t ed j udi ci al i nt ui t i on f ounded i n exper i -

ence . But i t has been gi ven shape by phi l osophy . I n our st age of

st r i ct l aw i t was cast i n a mol d of schol ast i ci sm whi ch gave i t per -

manent shape. Rat i onal i sm i n t he sevent eent h and ei ght eent h cen-

t ur i es and t he met aphysi cal j ur i spr udence of t he ni net eent h cent ur y

af f ect ed i t s subst ance mor e t han i t s f or m. I t i s at i t s best as a

t echni que of devel opi ng t he gr ounds of j udi ci al deci si on f r om

mat er i al s sel ect ed f r omr epor t ed j udgxr ent g of t he past . I t i s usual l y

at i t s wor st , except i n si mpl e cases, i n devel opi ng t he gr ounds of

j udi ci al deci si on on t he basi s of mat er i al s f ound i n l egi sl at i on . A

t heor y of " t he wi l l of t he l awmaker " t aken over f r om t he ci vi l i an

who t hought of a t ext of t he Di gest as t he decl ar ed wi l l of Just i ni an,

and a t r adi t i onal at t i t ude t owar d l egi sl at i on di scussed i n my f i r st

l ect ur e, make j udi ci al handl i ng of st at ut es t he l east sat i sf act or y par t

of t he wor k of Amer i can. t r i bunal s .

Appl i cat i on of t he abst r act gr ounds of deci si on t o t he f act s of

t he par t i cul ar case may be pur el y mechani cal . The cour t may have

t o do no mor e t han ask, di d t i t l e pass on a par t i cul ar sal e, was pos-

sessi on gi ven i n a par t i cul ar gi f t of a chat t el , di d a par t i cul ar pos-

sessi on compl y wi t h t he r equi si t es of acqui r i ng t i t l e by adver se

possessi on?

	

Or appl i cat i on may be appar ent l y mechani cal but wi t h

a gr eat er or l ess l at ent mar gi n of somet hi ng el se . For exampl e,

consi der t he cases wi t h. r espect t o acqui si t i on of an easement by

adver se user . As one -r eads t hese cases he can but see how much

beneat h t he sur f ace depends on t he j udge' s f eel i ngs as t o what i s

r i ght bet ween t he par t i es t o t he par t i cul ar case and how t hi s i s~

cover ed up by a mar gi n. of choi ce bet ween compet i ng r ul es . Wher e

i t seems t he bet t er sol ut i on t o hol d t hat an easement was acqui r ed,

a cour t wi l l speak onl y of adver se user .

	

Wher e i t seems a pr ef er abl e
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sol ut i on t o hol d t hat an easement was not acqui r ed, t he cour t speaks

of per mi ssi ve user . As l i ke as not i n each case t her e was, a known

user not obj ect ed t o or not pr event ed, whi ch may be const r ued ei t her

way t o meet t he exi genci es of j ust i ce bet ween t he par t i es .

But t her e i s a mor e i mpor t ant f or m of appl i cat i on whi ch i s of

a whol l y di st i nct t ype .

	

Fr equent l y appl i cat i on of t he l egal pr ecept ,

as f ound and i nt er pr et ed, i s i nt ui t i ve .

	

Thi s i s conspi cuous when a

cour t of equi t y j udges of t he conduct of a f i duci ar y, or exer ci ses i t s

di scr et i on i n enf or ci ng speci f i c per f or mance, or passes upon a har d

bar gai n, or wher e a cour t si t t i ng wi t hout a j ur y det er mi nes a quest i on

of negl i gence . However r epugnant t o our ni net eent h cent ur y

not i ons i t may be . t o t hi nk of anyt hi ng anywher e i n t he j udi ci al

admi ni st r at i on of j ust i ce as pr oceedi ng ot her wi se t han on r ul e and

l ogi c, we cannot conceal f r om our sel ves t hat i n at l east t hr ee r espect s

t he t r ai ned i nt ui t i on of t he j udge does pl ay an i mpor t ant r ôl e i n

t he j udi ci al pr ocess .

	

One i s i n t he sel ect i on of gr ounds of deci si on-

i n f i ndi ng t he l egal mat er i al s t hat may be made bot h t o f ur ni sh a

l egal gr ound of deci si on and t o achi eve j ust i ce i n t he concr et e case .

I t i s an ever yday exper i ence of t hose who st udy j udi ci al deci si ons

t hat t he r esul t s ar e usual l y sound, whet her t he r easoni ng f r omwhi ch

t he r esul t s pur por t t o f l ow i s sound or not .

	

The t r ai ned i nt ui t i on

of t he j udge cont i nual l y l eads hi m t o r i ght r esul t s f or whi ch he i s

puzzl ed t o gi ve uni mpeachabl e l egal r easons. Anot her pl ace wher e

t he j udge' s i nt ui t i on comes i nt o pl ay i s i n devel opment of t he gr ounds

of deci si on, or i nt er pr et at i on . Thi s i s especi al l y mar ked when i t

becomes necessar y t o appl y t he cr i t er i on of t he i nt r i nsi c mer i t of

t he possi bl e i nt er pr et at i ons . A t hi r d i s i n appl i cat i on of t he devel -

oped gr ounds of deci si on t o t he f act s .

Nor need we be ashamed t o conf ess t hat much t hat goes, on i n

t he admi ni st r at i on of j ust i ce i s i nt ui t i ve . Ber gson t el l s us t hat

i nt el l i gence, whi ch f r ames and appl i es r ul es, i s mor e adapt ed t o t he

i nor gani c, whi l e i nt ui t i on i s mor e adapt ed t o l i f e. I n t he same way

r ul es of l aw and l egal concept i ons whi ch ar e appl i ed mechani cal l y

ar e mor e adapt ed t o pr oper t y and t o busi ness t r ansact i ons ; st andar ds

wher e appl i cat i on pr oceeds upon i nt ui t i on ar e mor e adapt ed t o human

conduct and t o t he conduct of ent er pr i ses . Ber gson t el l s us t hat what

char act er i zes i nt el l i gence as opposed t o i nst i nct i s " i t s power of

gr aspi ng t he gener al el ement i n a si t uat i on and r el at i ng i t t o -past

si t uat i ons . " But , he poi nt s out , t hi s power i s acqui r ed by l oss of

" t hat per f ect mast er y of a speci al si t uat i on i n whi ch i nst i nct r ul es . "

St andar ds, appl i ed i nt ui t i vel y by cour t or j ur y or admi ni st r at i ve

of f i cer , ar e devi sed f or si t uat i ons i n whi ch we ar e compel l ed t o t ake
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ci r cumst ances i nt o account ; f or cl asses of cases i n whi ch each case

i s t o a l ar ge degr ee uni que . For such cases we must r el y on t he

common sense of t he common man as t o common t hi ngs and t he

t r ai ned common sense of t he exper t as t o uncommon t hi ngs . Nor

may t hi s common sense be put i n t he f or m of a syl l ogi sm. To make

use once mor e of Ber gson' s di scussi on of i nt el l i gence and i nst i nct ,

t he machi ne wor ks by r epet i t i on ; " i t s use i s mechani cal and because

i t wor ks by r epet i t i on t her e i s no i ndi vi dual i t y i n i t s pr oduct s . "

	

The

met hod of i nt el l i gence i s admi r abl y adapt ed t o t he l aw of pr oper t y

and t o commer ci al l aw, wher e one f ee si mpl e i s l i ke ever y ot her

and no i ndi vi dual i t y of j udi ci al pr oduct i s cal l ed f or as bet ween one

pr omi ssor y not e and anot her . On t he ot her hand, i n t he hand-

wr ought pr oduct t he speci al i zed ski l l of t he wor kman, dependi ng upon

f ami l i ar acquai nt ance wi t h par t i cul ar obj ect s, gi ves us somet hi ng i n-

f i ni t el y mor e subt l e t han can be expr essed i n r ul es . I n t he admi ni s-

t r at i on of j ust i ce some si t uat i ons cal l f or t he pr oduct of hands, not of

machi nes . Wher e t he cal l i s f or i ndi vi dual i t y i n t he pr oduct of t he

l egal mi l l - i . e . , wher e we ar e appl yi ng l aw t o human conduct and

t o t he conduct of ent er pr i ses- we r esor t t o st andar ds and t o i nt ui t i ve

appl i cat i on . And t he sacr i f i ce of cer t ai nt y i n so doi ng i s mor e

t heor et i cal t han act ual . The i nst i nct of t he exper i enced wor kman

oper at es wi t h assur ance . I nnumer abl e det ai l s and mi nut e di scr i m-

i nat i ons have ent er ed i nt o i t , and i t has been gai ned by l ong exper i -

ence whi ch has made t he pr oper i ncl usi ons and excl usi ons by t r i al

and er r or unt i l t he ef f ect i ve l i ne of act i on has become a habi t .

Tur ni ng now t o t he second phase of t he of f i ce of t he j udge i n

Angl o- Amer i can l aw- t he dut y of so deci di ng t he par t i cul ar case

t hat t he gr ounds of deci si on wi l l ser ve bot h f or deci di ng ot her cases

i nvol vi ng t he same f act s and f or t he basi s of anal ogi cal r easoni ng i n

anal ogous cases i n t he f ut ur e- i t shoul d be not ed at t he out set t hat

t hi s par t of t he j udge' s dut y has a col l at er al i mpor t ance as a check

upon t he deci di ng f unct i on, and, vi ce ver sa, t he deci di ng f unct i on

has no l ess col l at er al i mpor t ance as a check upon t he l aw- decl ar i ng

f unct i on . For i t i s no mean advant age of our doct r i ne of pr ecedent s

and j udi ci al f i ndi ng or maki ng of l aw t hat t he common l aw i s al ways

f ound and made wi t h r ef er ence t o act ual cont r over si es. I t i s not

decl ar ed i n t he abst r act except i n r el at i vel y r ar e cases by l egi sl at i on .

For t he gr eat er par t i t i s made under t he pr essur e of act ual human

cl ai ms asser t ed i n a pendi ng l i t i gat i on and t o meet t he needs of a

sat i sf act or y adj ust ment of t hese concr et e cl ai ms . Thus, no mat t er

how abst r act and mechani cal our l egal t heor y f or t he t i me bei ng,

i t can never devel op t hat ser ene i ndi f f er ence t o t he f act s of l i f e t hat
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has somet i mes mar ked t he j ur i st i c specul at i on of t he ci vi l i an. I n

t he cl assi cal Roman l aw t he j ur i st i c specul at i on of t he j ur i sconsul t

was car r i ed on i n t he same way wi t h r ef er ence t o t he needs of

opi ni ons on act ual cont r over si es, so t hat Roman j ur i st i c wr i t i ng was

i n t r ut h a body of case l aw qui t e anal ogous t o t he l aw cont ai ned i n

our r epor t s . But i n t he moder n Roman- l aw wor l d, t he j ur i st i s an

academi c wr i t er , devel opi ng l egal pr i nci pl es as such i n a wor l d of

l egal r easoni ng and as abst r act i ons . Hence, i f hi s r eason i s f r ee t o

make not abl e t heor et i cal f or war d st eps, as i t has done so of t en t o

t he benef i t of l aw t hr oughout t he wor l d, i t i s al so out of t ouch wi t h

t he l i f e whi ch l aw i s t o gover n and hence t oo of t en gi ves us mechan-

i cal const r uct i ons of a. beaut i f ul l y l ogi cal oper at i on i n whi ch t he

a- l ogi cal ci r cumst ances of r eal l i f e ar e i gnor ed.

Our chi ef agency of l awmaki ng i s j udi ci al empi r i ci sm- t he j udi -

ci al sear ch f or t he wor kabl e l egal pr ecept , f or t he pr i nci pl e whi ch i s

f r ui t f ul of good r esul t s i n gi vi ng sat i sf act or y gr ounds of deci si on of

act ual causes, f or t he l egal concept i on i nt o whi ch t he f act s of act ual

cont r over si es may be f i t t ed wi t h r esul t s t hat accor d wi t h j ust i ce

bet ween t he par t i es t o concr et e l i t i gat i on . I t i s a pr ocess of t r i al .

and er r or wi t h al l t he advant ages and di sadvant ages of such a

pr ocess .

But what i s t o gover n t hi s j udi ci al sear ch f or t he l aw t hr ough

t r i al and er r or ? What i s t o hol d down t hi s j udi ci al exper i ment i ng

wi t h t ent at i ve l egal pr oposi t i ons i n t he endeavor t o f i nd t he pr ac-

t i cabl e pr ecept and t o def i ne i t by i ncl usi on and excl usi on t hr ough

exper i ence?

	

What i s t o conf i ne t he pr ocess wi t hi n l i mi t s compat i bl e

wi t h t he gener al secur i t y?

	

I n t he past i t has been gover ned and i t s

pat h has been def i ned by i deal s of t he end of l aw and of t he l egal

and soci al or der , and i t i s submi t t ed t hat such i deal s mhst be our

r el i ance t oday and t omor r ow. Onl y we must be consci ous t hat t r Zese

i deal s ar e i nvoked, of t he pur pose f or whi ch t ' _?ey ar e i nvoked, and

of t he par amount i mpor t ance of t hem as mai nt ai ni ng t he gener al

secur i t y agai nst r ash exper i ment at i on and wi l f ul gi vi ng r ei n t o per -

sonal i ncl i nat i ons .

	

Fi r st of al l our t heor y of j udi ci al deci si on must

r ecogni ze what act ual l y t akes pl ace and why, and must endeavor t o

gi ve a r at i onal account of i t . Next i t must gi ve a r at i onal account

of t he check upon t he pr ocess, upon whi ch we must r el y f or saf e-

guar di ng t he gener al secur i t y, and enabl e us t o make t hat check t he

most ef f ect i ve f or t hat pur pose and yet t he l east obst r uct i ve of l egal

gr owt h and of i ndi vi dual i zat i on of deci si on t hat may be .

	

To do t hi s

i t must gi ve us a pi ct ur e of t he end of l aw and of t he l egal and soci al

or der adequat e t o t hese demands .
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On many ot her occasi ons I have ur ged t hat f or t he pur poses of

t oday our pi ct ur e shoul d be one, not of a god- gi ven or der l ai d down

once f or al l on t he l i nes of a soci et y of t he past , not of a r ef l ect i on of

t he di vi ne r eason gover ni ng t he whol e uni ver se and phot ogr aphed once

f or al l i n t he l ast cent ur y, not of a body of unchal l engeabl e deduct i ons

f r om ul t i mat e met aphysi cal l y- gi ven dat a at whi ch men ar r i ved a

cent ur y ago i n seeki ng t o r at i onal i ze t he soci al phenomena of t hat

t i me- t hat our pi ct ur e shoul d he none of t hese t hi ngs but r at her a

pi ct ur e of a pr ocess of soci al engi neer i ng . What we seek i s a pi ct ur e

whi ch wi l l best enabl e us t o under st and what we ar e doi ng and t o

do i t most ef f ect i vel y . Such a pi ct ur e, I vent ur e t o t hi nk, woul d

r epr esent t he soci al or der as an or gani zed human endeavor t o sat i sf y

a maxi mum of human want s wi t h a mi ni mum of sacr i f i ce of ot her

want s .

	

I t woul d r epr esent t he l egal or der as t hat par t of t he whol e

pr ocess whi ch i s or may be achi eved by t he f or ce of pol i t i cal l y or gan-

i zed soci et y . I t woul d pi ct ur e el i mi nat i on of f r i ct i on and wast e,

economi zi ng of soci al ef f or t , conser vat i on of soci al asset s, and adj ust -

ment of t he st r uggl e of i ndi vi dual human bei ngs t o sat i sf y t hei r over -

l appi ng i ndi vi dual cl ai ms i n l i f e i n ci vi l i zed soci et y, so t hat i f each

may not get al l t hat he demands, he may at l east obt ai n al l t hat i s

r easonabl y pr act i cabl e i n a wi se soci al engi neer i ng .

For i t i s not di f f i cul t t o show t hat t he l egal or der has al ways been

and i s a syst em of compr omi ses bet ween conf l i ct i ng and over l appi ng

human cl ai ms or want s or desi r es i n whi ch t he cont i nual pr essur e of

t hese cl ai ms and of t he cl ai ms i nvol ved i n ci vi l i zed soci al l i f e has

compel l ed l awmaker s and j udges and admi ni st r at or s t o seek t o sat i sf y

t he most t hey mi ght wi t h t he l east sacr i f i ce .

How may we gener al i ze and r at i onal i ze t he det ai l s of t hi s pr ocess

f or t he use of j udge and j ur i st ?

	

Such a gener al i zat i on and r at i on

al i zat i on must hol d f ast t o what act ual l y t akes pl ace .

	

I t must seek

t o put what t akes pl ace as a r at i onal pr ocess .

	

I t must endeavor t o

put i t i n an i deal f or m r epr esent i ng i t at i t s best and t hus enabl i ng

t hose who empl oy i t t o r eal i ze i t s hi ghest possi bi l i t i es .

	

And we may

act ual l y see such a r at i onal i zat i on l at ent i n j udi ci al deci si on . For I

submi t t hat what cour t s do subconsci ousl y, when t hey ar e at t hei r

best , i s t o gener al i ze t he cl ai ms of t he par t i es as i ndi vi dual human

cl ai ms, t o subsume t he cl ai ms so gener al i zed under gener al i zed cl ai ms

i nvol ved i n l i f e i n ci vi l i zed soci et y i n t he t i me and pl ace, and

endeavour t o f r ame a pr ecept or st at e a. pr i nci pl e t hat wi l l secur e

t he most of t hese soci al i nt er est s t hat we may wi t h t he l east sacr i f i ce .

As car r i ed on by j udges and j ur i st s t hi s pr ocess has suf f er ed f r om

a concept i on of t he gener al i zed i ndi vi dual cl ai ms as nat ur al r i ght s,



Sept . , - 192. 4] The Theoi ° y of Judi ci al Deci si on .

	

45 7

as deduct i ons f r om an i dea of i ndi vi dual l i ber t y, each t o be gi ven

a compl et e l ogi cal devel opment wi t hi n i t s l ogi cal l y def i ned scope .

I t has suf f er ed f r om a not i on t hat i f t hese nat ur al r i ght s wer e l ogi cal l y

def i ned wi t h exact ness nei t her t he r i ght s nor t hei r l ogi cal consequences

coul d come i nt o conf l i ct . I t has suf f er ed f r om a set t i ng of f of t he

cl ai ms i nvol ved i n l i f e i n ci vi l i zed soci et y i n a di st i nct cat egor y as

pol i ci es wi t h a r esul t i ng suspi ci on of t hose cl ai ms, t hus br anded as

on an i nf er i or pl ane, and t endency t o gi ve t oo much ef f ect t o cer t ai n

l onger - r ecogni zed cl ai ms as . agai nst ot her s newl y pr essi ng f or r ecog-

ni t i on. For t hi s nomencl at ur e made i t easy t o ar gue t hat r i ght s

wer e sacr i f i ci ng t o expedi ency when t he r i ght s and t he so- cal l ed con-

si der at i ons of expedi ency wer e each but cl ai ms, t o be compr omi sed

and r econci l ed by some gener al pr i nci pl e t hat woul d gi ve t he gr eat est

possi bl e secur i t y t o bot h.

I n such, a concept i on of j udi ci al deci si on . as par t of a l ar ger pr ocess

of soci al engi neer i ng, i n a sense l egi sl at i on and j udi ci al deci si on ar e

put on t he same basi s . Each i s or may be cr eat i ve . Each i s and

shoul d be gover ned by pr i nci pl es of soci al ut i l i t y .

	

Each shoul d be

gui ded by a pi ct ur e of t he compl et est sat i sf act i on of human cl ai ms

or want s or desi r es t hat i s compat i bl e wi t h t he l east sacr i f i ce of t he

t ot al i t y of such cl ai ms or _want s or desi r es . But one of t he chi ef est

of human cl ai ms i n ci vi l i zed soci et y i s t he gener al secur i t y, and t hi s

par amount i nt er est r equi r es a di st i nct i on bet ween j udi ci al l awmaki ng

t hr ough deci si ons i n t hei r capaci t y ' of pr ecedent s and l egi sl at i ve

l awmaki ng . For l egi sl at i ve l awmaki ng, at l east i n i t s i deal f or m,

pr escr i bes a r ul e f or t he f ut ur e t o appl y t o t he si t uat i ons and t r ans-

act i ons of t he f ut ur e .

	

Judi ci al decl ar at i on of l aw, on t he ot her hand,

pr escr i bes a r ul e wi t h r ef er ence t o and as a measur e f or a si t uat i on

or t r ansact i on of t he past and, as a pr ecedent , i s t o be appl i ed t o past

and f ut ur e al i ke.

	

Hence, i f but hi s pr ecept i s ot her wi se good soci al

engi neer i ng, i t i s qui t e i mmat er i al what ar e t he pr emi ses of t he l egi s-

l at i ve l awmaker or how he devel ops t hem or whet her he has any

pr emi ses at al l .

	

On t he ot her hand, no mat t er howwi se t he j udi ci al l y-

f ound and decl ar ed pr ecept , as a pr ecept f or t he f ut ur e, i t i s usual l y

consonant wi t h t he gener al secur i t y- onl y i n case i t r est s upon t r adi -

t i onal pr emi ses and i s devel oped t her ef r om by t he t r adi t i onal t ech-

ni que . We must ur ge upon j udges t hat i n t hei r l aw- decl ar i ng f unct i on

t hey ar e i ndeed l awmaker s wi t h t he r esponsi bi l i t i es f or wi se soci al

engi neer i ng t hat r est s upon al l l awmaker s .

	

But we must ur ge upon

t hem no l ess t hat t hei r l awmaki ng f unct i on i s subj ect t o l i mi t at i ons

t hat do not bi nd t he l egi sl at i ve l awmaker , and t hat a compr omi se

bet ween t he gener al secur i t y and soci al pr ogr ess i s l i kel y t o be i nvol ved

i n ever y i mpor t ant st ep t hat t hey t ake .
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I n such a pi ct ur e as I have sket ched an i mpor t ant i t em i s par t i -

t i on of t he f i el d of t he l egal or der bet ween l egi sl at i on and common

l aw and al so bet ween j udi ci al j ust i ce and admi ni st r at i ve j ust i ce .

Soci al engi neer i ng may not expect t o meet al l i t s pr obl ems wi t h t he

same machi ner y . I t s t asks ar e as var i ed as l i f e and t he compl i cat ed

pr obl ems of a compl ex soci al or der cal l f or a compl i cat ed mechani sm

and a var i et y of l egal i mpl ement s. Thi s i s t oo l ar ge a subj ect f or

di scussi on i n t he pr esent connect i on . Suf f i ce i t t o say t hat convey-

ance of l and, i nher i t ance and successi on, and commer ci al l aw have

al ways pr oved suscept i bl e of l egi sl at i ve st at ement , whi l e no codi f i ca-

t i on of t he l aw of t or t s and no j ur i st i c or j udi ci al def i ni ng of f r aud

or of f i duci ar y dut i es has ever mai nt ai ned i t sel f . I n ot her wor ds, t he

soci al i nt er est s i n secur i t y of acqui si t i ons and secur i t y of t r ansact i ons

- t he economi c si de of human act i vi t y i n ci vi l i zed soci et y- cal l f or

r ul e or concept i on aut hor i t at i vel y pr escr i bed i n advance and mechan-

i cal l y appl i ed . These i nt er est s al so cal l pecul i ar l y f or j udi ci al j us

t i ce .

	

Ti t l es t o l and and t he ef f ect s of pr omi ssor y not es or commer ci al

cont r act s cannot be suf f er ed t o depend i n any degr ee on t he uni que

ci r cumst ances of t he cont r over si es i n whi ch t hey come i n quest i on .

I t i s one of t he gr ave f aul t s of our pr esent t heor y of j udi ci al deci si on

t hat , cover i ng up al l i ndi vi dual i zat i on, i t somet i mes al l ows i ndi vi d-

ual i zed appl i cat i on t o cr eep i nt o t hose si t uat i ons wher e i t . i s anyt hi ng

but a wi se soci al engi neer i ng .

	

On t he ot her hand, wher e we have t o

do wi t h t he soci al i nt er est i n t he i ndi vi dual human l i f e and wi t h

i ndi vi dual cl ai ms t o f r ee sel f - asser t i on subsumed t her e- under , f r ee

j udi ci al f i ndi ng of t he gr ounds of deci si on f or t he case i n hand i s

t he most ef f ect i ve way of br i ngi ng about a pr act i cabl e compr omi se

and has al ways gone on i n f act no mat t er how r i gi dl y i n t heor y t he

t r i bunal s have been t i ed down by t he t ext s of codes or st at ut es .

	

Li ke:

wi se i t i s i n t hese cases i nvol vi ng i ndi vi dual sel f - asser t i on, especi al l y i n

af f i r mat i ve cour ses of conduct and t he conduct of ent er pr i ses, wher e

t her e i s never exact r epet i t i on of any f or mer si t uat i on and each case

i s mor e or l ess uni que, t hat admi ni st r at i ve j ust i ce i s t ol er abl e and t hat

j udi ci al j ust i ce must al ways i nvol ve a l ar ge admi ni st r at i ve el ement .

Our t heor i es of deci si on have not r ecogni zed t hi s par t i t i on of t he

f i el d of t he l egal or der . They have i nsi st ed upon one machi ne, set

up wi t h r ef er ence t o t he wor k t o be done i n one f i el d, f or al l t he

wor k t o be done i n al l f i el ds . Our cur r ent t heor y of deci si on as a

si mpl e pr ocess of mechani cal mani pul at i on had i t s or i gi n i n t he st r i ct

l aw whi ch was a syst em of r emedi es onl y, bef or e t he syst em of r i ght s,

el abor at ed i n t he ni net eent h cent ur y, had been concei ved . Thus our

i deas of j udi ci al t echni que, our t heor y of t hat t echni que, ar e behi nd
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our act ual pr act i ce, whi ch al t hough hamper ed by t he t heor y, has yet

been obl i ged t o i mpr ove i t sel f under t he pr essur e of new cl ai ms and

demands f or r ecogni t i on and bet t er secur i ng of new i nt er est s . Our

t heor y of j udi ci al t echni que bel ongs t o a st age of l egal devel opment

t hat ant edat es t he weapons of t he j udi ci al ar mour y of t oday . On

t he whol e, t he j udges have done t hei r par t bet t er t han t he j ur i st s

and t he t eacher s . They have pushed f or war d - caut i ousl y but on t he

whol e wi t h r easonabl e speed al ong pat hs wor ked out by j udi ci al

empi r i ci sm, whi l e t hose who shoul d have r at i onal i zed t he f or war d

movement and f ur ni shed i deal pl ans of t he, f or war d pat h have ur ged

pseudo- sci ent i f i c r easons why t hey shoul d st and f ast , and have

pr eached t hat pr ogr ess woul d spont aneousl y achi eve i t sel f .

I r epeat , on t he whol e t he j udges have been doi ng t hei r par t wel l .

The r eal r esponsi bi l i t y i s upon our j ur i st s and t eacher s t o r at i onal i ze

t he pr ocess of j udi ci al deci si on f or t he pur poses of t oday and not r est

cont ent wi t h t he r at i onal i zi ngs f or t he pur poses of t he past t hat have

come down t o t hem; t o subst i t ut e a l ar ger and mor e var i ed pi ct ur e

of t he end of l aw and a bet t er and mor e cr i t i cal l y dr awn i deal i zat i on

of t he l egal and soci al or der of t he pr esent f or t he si mpl e pi ct ur e of

t he past wi t h i t s br oad l i nes and i mpr essi oni st i c det ai l s . I n t hi s

newer pi ct ur e whi ch j ur i st s must dr aw f or t he cour t s, t he i mpor t ant

i t ems wi l l be : ( 1) t o pai nt a pr ocess of l egal soci al engi neer i ng as a

par t of t he whol e pr ocess of soci al cont r ol ; ( 2) t o set of f t he par t of

t he f i el d of t he l egal or der appr opr i at e t o i nt el l i gence, i nvol vi ng

r epet i t i on, cal l i ng f or r ul e or f or l ogi cal devel opment of pr i nci pl e,

f r om t he par t appr opr i at e t o i nt ui t i on, i nvol vi ng uni que si t uat i ons,

cal l i ng f or st andar ds and f or i ndi vi dual i zed appl i cat i on ; ( 3) , t o por -

t r ay a bal ance bet ween deci si on of t he act ual cause and el abor at i on of

a pr ecedent , i n whi ch, subsumi ng t he cl ai ms of t he par t i es under gen-

er al i zed soci al cl ai ms, as much of t he l at t er wi l l be gi ven ef f ect as

i s possi bl e ; and ( 4) t o i nduce a consci ousness of t he r ôl e of i deal

pi ct ur es of t he soci al and l egal or der bot h i n deci si on and i n decl ar -

i ng t he l aw. I ndeed t he l ast i s t he i t em of most i mpor t ance . For we

shal l have done much i f we i nduce on t he par t of j udges a sear chi ng

exami nat i on of how f ar t hese pi ct ur es t hat ent er i nt o t hei r wor k so

l ar gel y ar e per sonal pi ct ur es and how f ar t hey ar e gener al pi ct ur es ;

i f we i nduce j udges t o i nqui r e of t hemsel ves whence come t he pi ct ur es

wi t h r ef er ence wher et o t hey deci de causes and whence t hei r det ai l s

ar e der i ved ; i f we i nduce t he sel f - exami nat i on t hat wi l l f or t he most

par t show t hem how f ar t hey may act upon t hese i deal pi ct ur es wi t h

assur ance.

Socr at es was not al l wr ong i n hol di ng t hat much whi ch seems
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wr ongdoi ng i s but i gnor ant doi ng.

	

Much wi l l be gai ned when cour t s

have per cei ved what i t i s t hat t hey ar e doi ng, and ar e t hus enabl ed

t o addr ess t hemsel ves consci ousl y t o doi ng i t t he best t hat t hey may.

Har var d Law School .

ROSCOE POUND.

THE NOTARI AL PROFESSI ON I N THE PROVI NCE OF

QUEBEC.

Quebec Pr ovi nce i s a pr ovi nce by i t sel f , and i n par t i cul ar t hi s i s

t r ue as r egar ds i t s l aws . The ci vi l l aw of Quebec i s based on t he

l aw of Fr ance as i t exi st ed at t he t i me of t he conquest , whi ch l aw

subst ant i al l y cor r esponds wi t h t he l aws whi ch exi st ed i n Fr ance

pr evi ous t o t he Fr ench Revol ut i on.

	

The ci vi l l aw was def i ni t el y

est abl i shed i n Quebec by t he " Quebec Act , " of 1774 .

	

The not ar i al

pr of essi on was t hen def i ni t el y est abl i shed i n t he Pr ovi nce .

	

The l egal

pr of essi on i n Quebec i s di vi ded i nt o t wo br anches .

	

One i s r epr esent ed

by t he Bar and t he ot her by t he Boar d of Not ar i es .

Ar t i cl e 4575 of t he Revi sed St at ut es of Quebec r eads as f ol l ows : - -

" Not ar i es ar e publ i c of f i cer s, whose chi ef dut y i s t o dr aw up and

execut e deeds and cont r act s, t o whi ch t he par t i es ar e bound or desi r e

t o gi ve t he char act er of aut hent i ci t y at t ached t o act s ent er ed i nt o

under publ i c aut hor i t y, t o assur e t he dat e t her eof , t o have and pr eser ve

t he same i n saf e keepi ng, and t o del i ver copi es or ext r act s t her ef r om.

" Not ar i es ar e appoi nt ed f or l i f e, wi t h concur r ent j ur i sdi ct i on

t hr oughout t he Pr ovi nce . "

Let us exami ne some of t he phr ases of t he above def i ni t i on : -

( a) " A publ i c of f i cer . "

	

Thi s may be i l l ust r at ed by t he f act t hat

af t er hi s deat h al l or i gi nal document s i n t he possessi on of a not ar y

event ual l y ar e deposi t ed among t he ar chi ves of a Cour t of t he Pr ovi nce

wher e t hey wi l l be car ef ul l y and per pet ual l y kept i n numer i cal or der

and wi t h a pr oper i ndex .

( b) What i s meant by gi vi ng t he " char act er of aut hent i ci t y"

t o a deed or cont r act ?

An i nst r ument i s sai d t o be aut hent i c when i t i s r ecei ved as

genui ne wi t hout quest i on or wi t hout t he necessi t y of pr ovi ng i t s

execut i on .

	

An exampl e wi l l per haps ser ve best t o i l l ust r at e t he

di f f er ence bet ween an aut hent i c act e and an act e under pr i vat e si g-

nat ur e .
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