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THE THERAPEUTI C SI GNI FI CANCE

OF COMPENSATI ON STRUCTURES

Ter ence G. I son*
Tor ont o

Thi s ar t i cl e deal s wi t h t he t her apeut i c si gni f i cance of cl ai ms f or damages and

ot her t ypes of compensat i on, and of t he pr ocesses r el at i ng t o cl ai ms . I t exami nes

t he i nf l uences of l egal st r uct ur es and pr ocesses i n pr omot i ng t he r ecover y of a

pat i ent / cl i ent f r omdi sabl ement , or i n al l evi at i ng or aggr avat i ng t he devel opment

of a di sabi l i t y . I t i s concer ned i n par t i cul ar wi t h t he spi l l - over i nf l uences of

cl ai ms on t he f or mat i on of medi cal opi ni ons, on t he sel ect i on of t r eat ment , on
pat i ent s' r esponses t o t r eat ment , and on r ehabi l i t at i on .

The ar t i cl e exami nes t he assumpt i on t hat compensat i on syst ems pr omot e a

wi despr ead psychol ogi cal pr obl emof " secondar y gai n" , " monet ar y gai n" , or

` ` compensat i on neur osi s" . The aut hor expl ai ns why t he assumpt i on exi st s and he
exami nes i t s val i di t y .

The ar t i cl e pr ovi des a comment ar y r el evant t o t he conduct of cl ai ms, and i t

al so seeks t o i dent i f y t he t her apeut i c si gni f i cance of st r uct ur al al t er nat i ves i n t he

desi gn of compensat i on syst ems .

L' aut eur de cet ar t i cl e t r ai t e de l a si gni f i cat i on t hér apeut i que des r ecour s en

dommages- i nt ér êt s, ou aut r es t ypes d' i ndemni sat i on, et des pr océdur es r el at i ves

à ces r ecour s . I l ét udi e l a par t d' i nf l uence des st r uct ur es et pr océdur es j ur i di ques

dans l e pr ocessus de guér i son des dommages cor por el s subi s par l e pat i ent ou

cl i ent , c' est - à- di r e dans l ' al l ègement ou l ' aggr avat i on du dével oppement de son

i nval i di t é . I l s ' i nt ér esse en par t i cul i er à l ' expansi on de cet t e i nf l uence j ur i di que,

t ant sur l a f or mat i on des opi ni ons médi cal es et sur l e choi x du mode de t r ai t ement

que sur l a r éponse des pat i ent s au t r ai t ement et sur l a r éhabi l i t at i on .

I ; aut eur exami ne l ' hypot hèse que l es syst èmes d' i ndemni sat i on susci t ent

t r ès f r équemment un pr obl ème psychol ogi que de " pr of i t secondai r e" , de " pr of i t

f i nanci er " , ou " névr ose d' i ndemni sat i on" . L' aut eur expl i que l ' exi st ence de cet t e

hypot hèse et en scr ut e l a val i di t é .

* Ter ence G. I son, of Osgoode Hal l LawSchool , Yor k Uni ver si t y, Tor ont o, Ont ar i o .
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Lact t et t r f our ni t ai nsi un comment ai r e per t i nent concer nant l a condui t e de

ces r écl amat i ons d' i ndemni t é, t out en cher chant à dét er mi ner l a val eur t hér apeut i que

de t ypes de sol ut i ons di f f ér ent s dans l a concept i on des syst èmes d' i ndemni sat i on .

A . I nt r oduct i on

1 . Gener al Si gni f i cance

Lawyer s ar e accust omed t o per cei ve of t hei r r el at i onshp wi t h t he

medi cal pr of essi on as one i n whi ch physi ci ans ar e exper t wi t nesses, pl ayi ng

an anci l l ar y r ol e i n l egal pr ocesses . The pur pose of t hi s ar t i cl e i s t o vi ew

t he pr ocess of medi co- l egal i nt er act i on f r omt he opposi t e per spect i ve ; t o

exami ne l egal st r uct ur es i n t er ms of t hei r si gni f i cance f or medi cal car e

and r ehabi l i t at i on . Does a pat i ent ' s r ecei pt or expect at i on of damages or
ot her compensat i on f or di sabl ement af f ect t he way i n whi ch physi ci ans

f or m opi ni ons on di agnosi s or et i ol ogy? Does i t oper at e t o al l evi at e or
aggr avat e t he i nci dence of di sabl ement ? Does i t af f ect t he pr escr i pt i on of
t r eat ment , or pat i ent s' r esponses t o t r eat ment ? Do st r uct ur al or oper at i on-

al f eat ur es of l egal syst ems r el at i ng t o cl ai ms f or compensat i on have any

i nf l uence on di agnosi s, on opi ni ons r el at i ng t o et i ol ogy, on t he i nci dence

of di sabl ement , on t r eat ment or t he r esponse t o t r eat ment ? These ar e

some of t he quest i ons t hat pr ompt ed t hi s ar t i cl e .

The r esear ch f or t hi s wor k has i ncl uded a r evi ew of medi cal , l egal

and soci al sci ence l i t er at ur e, augment ed by at t endances at pl aces of medi -

cal t r eat ment , by i nt er vi ews wi t h physi ci ans and ot her t r eat ment per son

nel , and wi t h pat i ent s . Whi l e t he f i el dwor k was done pr edomi nant l y i n

Canada, t he l i t er at ur e sear ches i ncl uded ot her Commonweal t h count r i es,
t he Uni t ed St at es, and Scandi navi a . Thi s has ext ended t he i nput of i nf or -

mat i on and i deas and has per mi t t ed conf i r mat i on on many poi nt s, but i t

has of cour se t he di sadvant age t hat some of t he obser vat i ons t hat f ol l ow

may not appl y i n t he j ur i sdi ct i on of par t i cul ar i nt er est t o t he r eader .

Much of t hi s di scussi on mi ght appear r el evant t o t he di sci pl i ne of

medi ci ne r at her t han l aw, but t her e ar e subst ant i al r easons f or l awyer s t o

t ake mor e t han a passi ve i nt er est . Fi r st , i t i s i mpor t ant f or pr act i si ng

l awyer s t o under st and t he si gni f i cance of what t hey do i n t er ms of i t s

i mpact on t he medi cal car e and r ehabi l i t at i on of t hei r cl i ent s . Secondl y,

an academi c l awyer may have a bet t er vant age poi nt t han a physi ci an

f r omwhi ch t o envi sage t he sol ut i on of pr obl ems t hr ough changes i n l egal

st r uct ur es .

Thi s ar t i cl e r el at es pr i mar i l y t o t or t l i abi l i t y and wor ker s' compensa-

t i on, t hough much of t he di scussi on i s al so r el evant i n t he cont ext of

aut omobi l e acci dent pl ans, l ong- t er m di sabi l i t y i nsur ance, si ck pay, and

ot her syst ems of compensat i on .

One concl usi on t o emer ge f r omt hi s r esear ch i s t hat cl ai ms f or com-

pensat i on and t he pr ocesses of pur sui ng cl ai ms ar e not a maj or i nf l uence
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on t he cour se of a di sabi l i t y i n most cases . Mor e si gni f i cant var i abl es
i ncl ude t he nat ur e of t he or gani c di sabi l i t y, i t s si gni f i cance f or vocat i onal

oppor t uni t i es, t he capaci t y of t he medi cal pr of essi on i n r el at i on t o di agno-

si s and t r eat ment , pr e- mor bi d j ob sat i sf act i on of t he pat i ent , f ami l y sup-

por t , and ot her cul t ur al , per sonal , envi r onment al and econmi c f act or s .

Never t hel ess, cl ai ms f or compensat i on and t he pr ocesses r el at i ng t o t hem

ar e a si gni f i cant i nf l uence on t he devel opment of many di sabi l i t i es and a

maj or i nf l uence on some . I t i s i mpor t ant i n any di scussi on of syst em

desi gn, t her ef or e, t o consi der t he si gni f i cance of al t er nat i ve st r uct ur es i n

t er ms of t hei r i nf l uence on medi cal car e and r ehabi l i t at i on .

Whi l e much of t hi s ar t i cl e r el at es t o psychol ogi cal di sabi l i t y, com-

pensat i on st r uct ur es may have a si gni f i cant i nf l uence on medi cal opi ni ons

r el at i ng t o di agnosi s - and et i ol ogy, even wi t h r egar d t o or gani c di sabi l i t i es .

B . I nf l uence on Di agnosi s and Opi ni ons on Et i ol ogy

For mi ng an opi ni on on di agnosi s and et i ol ogy can r equi r e an or al as
wel l as vi sual exami nat i on of t he pat i ent . The or al exami nat i on may r el at e
t o how, when and wher e t he i nj ur y occur r ed, cont empor aneous and sub
sequent sympt oms, and any pr i or hi st or y of pr obl ems i n t he same par t of
t he body . I n a di sease case, t he i nqui r y may r el at e al so t o exposur e

hi st or y . I n t hi s cont ext , a compensat i on syst em t hat i s et i ol ogi cal l y based,
such as wor ker s' compensat i on or t or t l i abi l i t y, cr eat es an obvi ous i ncen-
t i ve f or a pat i ent t o have di sabi l i t i es at t r i but ed t o a compensabl e cause .
Thi s mi ght i nf l uence t he sel ect i on and emphasi s wi t h whi ch a pat i ent
i nf or ms an exami ni ng physi ci an of t he f act s . 1 I n some cases, t he i nf l u-
ence of a compensat i on syst em mi ght go f ur t her t o pr oduce wi shf ul
t hi nki ng, t he conceal ment of r el evant f act s, or l i es . Conver sel y, suspi ci on

i n t he mi nd of an exami ni ng physi ci an t hat a pat i ent i s i nf l uenced by
monet ar y gai n mi ght r esul t i n a pat i ent bei ng di sbel i eved when he i s
t el l i ng t he t r ut h . The pr opor t i on of cases i n whi ch such a quest i on of
cr edi bi l i t y mi ght ar i se i s not a f r i nge mi nor i t y . I ndeed, pr obabl y about

one- t hi r d t o one- hal f of cl ai ms f or wor ker s' compensat i on i nvol ve di sa-

bi l i t i es i n r espect of whi ch an opi ni on on di agnosi s and et i ol ogy depends,

whol l y or pr i mar i l y, on t he f act s r el at ed by t he pat i ent . .

An aggr avat i ng f act or i s t hat some of t he t r adi t i onal ways of t est i ng

t he cr edi bi l i t y of cl ai mant s can be usel ess and count er - pr oduct i ve . For
exampl e, a common met hod i s t o compar e t he sympt oms of whi ch t he
pat i ent compl ai ned i mmedi at el y f ol l owi ng t r auma wi t h t hose of whi ch he

compl ai ned l at er . The ment i on of a newsympt oml at er i s of t en vi ewed as
cause f or suspi ci on . Yet pai n r esul t i ng f r om t r auma may not be f el t
i nst ant l y . At r aumat i c exper i ence can have a numbi ng ef f ect , or an i nj ur y
may be sust ai ned i n ci r cumst ances t hat cr eat e di st r act i ons . Lat er , when

1 see, e . g . , H. D . Lomas and J. D. Ber man, Di agnosi ng f or Admi ni st r at i ve Pur poses :
The Pr ocess and Pr obl ems ( 1982) , 23 Compr ehensi ve Psychi at r y 545 .
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t he numbi ng ef f ect has wor n of f , or t he di st r act i ons have di scont i nued,

t he pai n i s f el t . Al so t he cont empor aneous st at ement of sympt oms may be

abbr evi at ed or edi t ed by t he per son maki ng t he r ecor d, of t en a f i r st - ai d

at t endant . Lat er , t he pat i ent may be maki ng t he same compl ai nt s but t hey

ar e mor e f ul l y r ecor ded . Ther e i s of t en a r el uct ance on t he par t of adj udi -

cat or s, or t hose opposi ng a cl ai m, t o accept t hat t he pai n of whi ch t he

pat i ent compl ai ned subsequent l y, or whi ch was onl y r ecor ded subse-

quent l y, i s genui ne and at t r i but abl e t o t he t r auma because " he never

compl ai ned of t hat at t he t i me" .

Compensat i on syst ems al so cr eat e suspi ci ons of and among di f f er ent

sect or s of t he medi cal pr of essi on . The opi ni ons of gener al pr act i t i oner s

ar e of t en di scount ed by an assumpt i on t hat t hey ar e l eni ent t o t hei r pa

t i ent s or gul l i bl e, whi l e t he opi ni ons of company doct or s, wor ker s' com-

pensat i on boar d dot or s or i nsur ance company doct or s ar e of t en at t r i but ed

t o a bi as agai nst compensat i on .

Ther e ar e al so mor e syst emat i c ways i n whi ch compensat i on syst ems

i mpai r t he r ecei pt of r el evant i nf or mat i on by at t endi ng physi ci ans . For

exampl e, t he r i sk of compensat i on cl ai ms i s one of t he r easons f or r esi s

t ance i n t he pol i t i cal pr ocess t o any r egul at i ons t hat woul d r equi r e cont ent

l abel l i ng of i ndust r i al chemi cal s . Wi t hout such l abel l i ng, a pat i ent may be

unabl e t o i nf or m hi s physi ci an of any r el evant exposur e hi st or y . Si mi l ar l y

t he r i sk of t or t l i abi l i t y i s one of t he r easons f or r esi st i ng pat i ent s' r i ght s t o

t hei r medi cal r ecor ds . Yet t he cl i ni cal f i ndi ngs of an at t endi ng physi can

may never r each anot her physi ci an subsequent l y deal i ng wi t h t he same

mat t er unl ess t hey ar e communi cat ed vi a t he pat i ent , par t i cul ar l y i f t he

pat i ent has moved t o a new ar ea . Agai n, t he r i sk of compensat i on i s one

of t he r easons why some compani es have somet i mes wi t hhel d evi dence of

occupat i onal di sease f r om t he wor ker s af f ect ed . = I n many and pr obabl y

most such i nst ances, wher e t he i nf or mat i on i s not avai l abl e t o t he pat i ent

and hence not communi cat ed by t he pat i ent t o t he advi si ng physi ci an, i t

wi l l not r each t hat physi ci an i n any ot her way .

Compensat i on syst ems t hat ar e et i ol ogi cal l y based al so cont r i but e i n

ot her ways t o t he under - r ecogni t i on of occupat i onal et i ol ogy i n di sease

cases . 3 For exampl e, a posi t i ve opi ni on by an at t endi ng physi ci an on

di agnosi s and et i ol ogy i s gener al l y subj ect t o scr ut i ny i n t he pr ocess of

cl ai ms adj udi cat i on . Commonl y a negat i ve opi ni on or no opi ni on i s not .

Si mi l ar l y i n medi cal l i t er at ur e, posi t i ve medi cal opi ni ons on t he i ndus-

' ` See, e . g . , Br i ef of t he Uni t ed St eel wor ker s of Amer i ca t o t he Royal Commi ssi on

on t he Conf i dent i al i t y of Heal t h Recor ds ( Apr i l 1978, Ont ar i o) , p . 23 .

3 I t has been est i mat ed i n t he Uni t ed St at es t hat ' l o] nl y f i ve per cent of t hose

sever el y di sabl ed f r om an occupat i onal di sease r ecei ve wor ker s' compensat i on benef i t s" :

U. S . Depar t ment of Labour , An I nt er i m Repor t t o Congr ess on Occupat i onal Di sease

( 1980) , p. 3 . Thi s pi ct ur e i s not conf i ned t o t he U. S . See . e . g . , T. G. I son, The Di men-

si ons of I ndust r i al Di sease ( 1978, I ndust r i al Rel at i ons Cent r e, Queen' s Uni ver si t y, Ont ar i o) .
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t r i al et i ol ogy of a di sease ar e l i kel y t o be subj ect ed t o cl ose scr ut i ny .

Compar abl e r esour ces ar e not al ways al l ocat ed t o t he scr ut i ny of negat i ve

opi ni ons . The pr ospect of compensat i on appear s t o st i mul at e a body of

negat i ve or over - caut i ous et i ol ogi cal l i t er at ur e, and t hi s i n t ur n i s r epr o-

duced i n t he st andar d medi cal t ext s . For exampl e, i f i t wer e not f or t he
pr ospect of compensat i on, i t woul d pr obabl y have been r ecogni zed mor e

r eadi l y t hat br onchi t i s and emphysema can r esul t f r omempl oyment expo-

sur es . Mor eover , some " medi cal " l i t er at ur e i s wr i t t en avowedl y f or t he

pur pose of r educi ng compensat i on cost s . 4

Anot her f act or cont r i but i ng t o t he under - r ecogni t i on of occupat i onal

di sease i s a pr opensi t y i n many member s of t he . medi cal pr of essi on t o

bel i eve t hat f or a di sabi l i t y t o be compensabl e under an et i ol ogi cal l y

based syst em, a posi t i ve opi ni on r equi r es t hat occupat i onal causat i on be

est abl i shed wi t h cer t ai nt y, or at l east wi t h a hi gh degr ee of pr obabi l i t y .

Ther e i s a r el uct ance t o accept t he bal ance of pr obabi l i t i es usual l y pr e-

scr i bed by l aw, and a r el uct ance t o accept t he usual cr i t er i a of t he medi cal

pr of essi on . ' Thi s has even been car r i ed t o t he poi nt of r ecommendi ng t hat

an i nvasi ve sur gi cal pr ocedur e be used t o cl i nch t he mat t er , not wi t hst and-

i ng t hat an af f i r mat i ve opi ni on on di agnosi s and et i ol ogy i s al r eady war -

r ant ed by ot her dat a as t he best avai l abl e hypot hesi s .

Even i f t he cl i ni cal and r oent genogr aphi c f i ndi ngs ar e t ypi cal of a speci f i c pneumo-

coni osi s, l ung bi opsy i s somet i mes advi sabl e f or medi col egal det er mi nat i ons of t he

cause of t he di sabi l i t y : 6

Si mi l ar l y i t i s somet i mes asser t ed i n " medi cal " l i t er at ur e t hat an

af f i r mat i ve opi ni on on occupat i onal et i ol ogy cannot be gi ven unl ess ex-

posur e r ecor ds ar e avai l abl e . For exampl e :

Unl ess t he ot ol ogi st has knowl edge of t he empl oyee' s occupat i onal hi st or y and t i me

wei ght ed aver age of noi se exposur e he cannot make a val i d di agnosi s of OHL
[ occupat i onal hear i ng l oss] .

As a pr act i cal mat t er , such exposur e r ecor ds ar e sel domavai l abl e f or t he
r el evant past t i me per i ods, and i f avai l abl e, ar e of t en of unknown accur acy .

To t he ext ent t hat compensat i on st r uct ur es i nduce er r or s i n medi cal

opi ni ons, ei t her di r ect l y or vi a medi cal l i t er at ur e, t he r esul t s f or a com-

pensat i on syst emar e obvi ous . They i ncl ude t he deni al of cl ai ms and t he

f ai l ur e t o f i l e cl ai ms wher e compensat i on i s l awf ul l y due, and t he pay-

ment of compensat i on t hat i s not l awf ul l y due. The consequences, how-

4 See, e. g . , J . Sat al of f , WC Hear i ng Loss Cl ai ms Shoul d be Handl ed Wi t h Car e,

[ Mar ch 1984] Occupat i onal Heal t h and Saf et y, p. 35 .

5 See, e. g . , ( 1) G. A. Li l l i ngt on and R. W. Jampl i s, ADi agnost i c Appr oach t o Chest

Di seases ( 2nd ed . , 1977) , p. 365 ; ( 2) H. C. Hi nshaw, Di seases of t he Chest ( 3r d ed . ,

1969) , c . 37 . Ther e i s, of cour se, al so an under st andabl e and l egi t i mat e r el uct ance t o
r each a posi t i ve di agnosi s when a di sease woul d i nevi t abl y be t er mi nal ; i bi d . , p . 433 .

6 Li l l i ngt on and Jampl i s, i bi d . , p . 365.

7 Sat al of f , l oc . ci t . , f oot not e 4, at p . 35 .
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ever , go beyond compensat i on deci si ons . I n par t i cul ar , under - r ecogni t i on
of t he occupat i onal et i ol ogy of di sease i s a negat i ve i nf l uence on pr even-
t i on . Though pr obabl y l ess f r equent l y, an er r oneous opi ni on on di agnosi s

or et i ol ogy can al so r esul t i n an er r oneous pr escr i pt i on of t r eat ment .

C. Tr eat ment

Compensat i on can al so be r el evant t o t r eat ment i n ot her ways . I n
par t i cul ar , i t can oper at e t o l i mi t t he t r eat ment choi ces of cl ai mant s . For
exampl e, some physi ci ans st r i ve t o avoi d aut omobi l e acci dent cases, or
wor ker s' compensat i on cases, somet i mes because of t he t i me t hat may be
i nvol ved i n subsequent cont r over si es . Agai n, i t has been est i mat ed t hat
onl y about t wel ve psychi at r i st s out of over t hr ee hundr ed i n Met r opol i t an
Tor ont o ar e wi l l i ng t o deal wi t h t he Wor ker s' Compensat i on Boar d. '

The cont r ol exer ci sed by some wor ker s' compensat i on boar ds over
el ect i ve sur ger y has al so been a r est r ai nt on pat i ent choi ce, t hough on t he
whol e t hi s r est r ai nt has pr obabl y been benef i ci al . I n par t i cul ar , t he boar ds
pl ayed a l eadi ng r ol e i n savi ng pat i ent s f r om unnecessar y and damagi ng
back oper at i ons . Occasi onal l y, however , i t i s al l eged t hat t hi s r est r ai nt
goes t oo f ar . 9

A . I nt r oduct i on

11 . Legal Syst emEt i ol ogy i n Non- Or gani c Di sabl ement

Pr obabl y t he gr eat est medi cal si gni f i cance of t he r ecei pt or deni al of

compensat i on, or t he expect at i on of compensat i on, or var i ous f eat ur es of
compensat i on syst ems, l i es i n t he cr eat i on, aggr avat i on or al l evi at i on of

neur ot i c or ot her psychol ogi cal di sor der s .

Ther e i s no doubt t hat t he r ecei pt of compensat i on i s gener al l y a
posi t i ve i nf l uence . I ndeed, i t can be seen as an essent i al f i r st st ep i n

successf ul r ehabi l i t at i on . ' ° For exampl e, among wor ker s' compensat i on
cl ai mant s whose di sabi l i t i es ar e not di sput ed or di sput abl e, such as t he
par apl egi cs and t he amput ees, t he pr ompt commencement of compensa-
t i on payment s r el i eves t he f i nanci al concer ns t hat f or mpar t of t he anxi e-
t i es commonl y suf f er ed by ot her s wi t h si mi l ar di sabi l i t i es . Conver sel y,

t he deni al of compensat i on can obvi ousl y be a cause of anxi et y and

depr essi on . Thi s can be aggr avat ed f or a cl ai mant who appl i es succes-

si vel y under sever al compensat i on syst ems and r ecei ves a ser i es of deni -

s Fr om an of f i ci al sour ce .
y

For exampl e, i n Ont ar i o t her e i s a cont r over sy about t he r ef usal of t he Boar d t o

r ecogni ze t he scl er osi ng of l i gament s as a l egi t i mat e t r eat ment f or cer t ai n l ow back

condi t i ons .

" See, e . g . , C. G. Magee, Uni t ed Ki ngdon : Det er mi nat i on, Eval uat i on, and Rat i ng

of Di sabi l i t i es ( 1961) , 30 I ndust r i al Medi ci ne and Sur ger y 46, at pp . 46 and 47 .
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al s, per haps because t he di sabi l i t y does not qual i f y under t he per i met er

r ul es of each syst em.

Most medi cal l i t er at ur e on t he subj ect , however , r ef er s t o t he nega-

t i ve pot ent i al of compensat i on, par t i cul ar l y i n r el at i on t o " secondar y

gai n" . Thi s phenomenon mi ght be descr i bed as t he subconsci ous devel

opment , exagger at i on or pr ol ongat i on of .di sabi l i t y sympt oms i n r esponse

t o some benef i t or expect at i on of benef i t . The benef i t may t ake a var i et y

of f or ms, such as f ami l y compassi on or r el i ef f r omdut i es .
t ' For pr esent

pur poses, however , t he r el evant benef i t i s monet ar y compensat i on, 12 and

wher e t hi s i s t he case, t he phenomenon mi ght be descr i bed as " monet ar y

gai n" . I t di f f er s f r om f r aud or mal i nger i ng i n t hat t he sympt oms de-

scr i bed by t he pat i ent ar e genui nel y f el t , and t he l i nk bet ween t he gai n
and t he sympt oms i s not a pr ocess of consci ous r easoni ng . Somet i mes t he

t er m " compensat i on neur osi s" i s used t o descr i be t hi s phenomenon, but

t hat t er m i s al so somet i mes used i n r el at i on t o psychol ogi cal pr obl ems

r esul t i ng f r om t he pr ocess of cl ai mi ng compensat i on r at her t han t he r e-

cei pt or expect at i on of payment .

Apar t f r omdi sease cases, compensat i on neur osi s and monet ar y gai n
seem t o be t he ar ea i n whi ch compensat i on syst ems have t he most wi de-
spr ead i nf l uence on opi ni ons r el at i ng t o di agnosi s and et i ol ogy .

The medi cal l i t er at ur e i ncl udes var i ous cl assi f i cat i ons and descr i p-
t i ons of psychol ogi cal condi t i ons f ol l owi ng t r auma, or t hat ar e ot her wi se
associ at ed wi t h di sabi l i t y or wi t h compensat i on . 13 For pr esent pur poses,
t hey can be r ef er r ed t o col l ect i vel y as psychol ogi cal di sor der s . I n wor k-

er s' compensat i on f i l es" and el sewher e t hese di sor der s have commonl y

been r ef er r ed t o by t he non- di agnost i c, non- descr i pt i ve, and i nsi nuat i ng

phr ase " f unct i onal over l ay" . 15

Ever y si gni f i cant di sabi l i t y has a psychol ogi cal component whi ch
may i nt er act wi t h or gani c causes of pai n, possi bl y wi t h syner gi st i c ef f ect ,
i n ways t hat ar e sel dom obvi ous . Mor eover , i t i s par t of cont empor ar y
t hought i n t he medi cal pr of essi on t hat t he psychol ogi cal component i n a

di sabi l i t y may devel op as an i ndependent di sease ent i t y, cont i nui ng even

beyond t he dur at i on of t he or gani c cause . ' 6 Thi s i s somet i mes r ef er r ed t o

1 1 See, e. g . , S. Z . Nagi and L. W. Hadl ey, Di sabi l i t y Behavi or : I ncome Change and
Mot i vat i on t o Wor k ( 1971- 72) , 25 I ndust r i al and Labor Rel at i ons Rev. 223 .

1 '- See, e. g . , S . E Br ena et al . , Condi t i oned Responses t o Tr eat ment i n Chr oni c Pai n

Pat i ent s : Ef f ect s of Compensat i on f or Wor k- r el at ed Acci dent s ( 1979) , 44 Bul l et i n of t he

Los Angel es Neur ol ogi cal Soci et i es 48 .
i s

See, e . g . , L. Kei ser , The Tr aumat i c Neur osi s ( 1968) .

1° See, e . g . , T. G. I son, I nf or mat i on Access and t he Wor kmen' s. Compensat i on Boar d,

Resear ch Publ i cat i on No . 4, 1979, Commi ssi on on Fr eedomof I nf or mat i on and I ndi vi d-

ual Pr i vacy, Ont ar i o, p . 93 .
15

See, e. g . , M. R. Tr i mbl e, Post - Tr aumat i c Neur osi s ( 1981) , p. 53 .
16

Lect ur e by Hami l t on Hal l t o t he Ci vi l Just i ce Sect i on, Canadi an Bar Associ at i on,
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as " chr oni c pai n syndr ome" . I f such a di sease exi st s, however , i t i s

quest i onabl e t o what ext ent t hi s and ot her psychol ogi cal di sor der s f ol l ow-

i ng i nj ur y shoul d be at t r i but ed t o monet ar y gai n .

B. Dubi ous At t r i but i on of Monet ar y Gai n

Ther e ar e t wo br oad cat egor i es of compensat i on cl ai mant s who ap-
pear t o cl i ng t o t hei r di sabi l i t i es as a sour ce of i ncome, and who mi ght be

per cei ved as j ust i f yi ng a per cept i on of monet ar y gai n as wi despr ead :

( 1) Those who want t o wor k but have no j ob t o r et ur n t o and no pr ospect

of empl oyment . Thi s gr oup i s a l ar ge one when unempl oyment i s
hi gh .

( 2) Those who ar e wor n down and no l onger f i t f or t he manual j obs t hat

have been t hei r l i f est yl e .

Wi t h r egar d t o t he second gr oup, peopl e do not begi n t hei r wor ki ng

l i ves wi t h uni f or mphysi que, nor do t hey age at a uni f or mr at e . Some ar e

f i t f or heavy wor k i nt o t hei r ei ght i es whi l e ot her s f i nd i t beyond t hem

when t hey have r eached t hei r f or t i es . Someone who suf f er s a si gni f i cant

back di sabi l i t y at t he age of say f i f t y- t hr ee may f i nd t hat he cannot qual i f y

f or r et i r ement or di sabi l i t y i ncome, nor can he f i nd any avai l abl e l i ght

wor k . Hi s onl y hope of obt ai ni ng i ncome whi l e avoi di ng wel f ar e l i es i n a

compensat i on cl ai m.

To what ever ext ent t hese si t uat i ons cr eat e psychol ogi cal di sor der s, i t

woul d be mor e of a pol i t i cal choi ce t han a medi eal opi ni on t o at t r i but e

t hemt o a desi r e f or compensat i on . These di sor der s coul d equal l y wel l be

at t r i but ed t o a l ack of al t er nat i ves ; and i f a humane sol ut i on i s t o be f ound

t hr ough changes i n syst em st r uct ur e, t hat must be t he at t r i but i on .

To appl y a di agnost i c l abel , such as " monet ar y gai n" , " secondar y

gai n" , " compensat i on neur osi s" or " f unct i onal over l ay" , t o peopl e i n

t hese t wo gr oups ser ves no cur at i ve pur pose. I ndeed, t he pat r oni si ng and

i nsi nuat i ng char act er of t he l abel can i ncr ease t he st r ess . Anot her si gni f i -
cance of t hese " di agnost i c" l abel s i n t hese si t uat i ons may be t o di st r i but e

t he r esul t i ng economi c l osses accor di ng t o t he pol i t i cal j udgment s of

t hose who appl y t he l abel .

C. Exagger at ed Est i mat es of Monet ar y Gai n

Apar t f r om t he t wo cat egor i es ment i oned under t he pr evi ous head-

i ng, t her e ar e no r el i abl e quant i t i ve dat a and no ot her evi dence known t o
t he wr i t er of any wi despr ead i nci dence of di sabi l i t y sympt oms r esul t i ng
f r ommonet ar y gai n . Ther e ar e some st udi es showi ng t hat wor ker s' com-

pensat i on cl ai mant s t ake l onger t o r ecover t han ot her pat i ent s wi t h si mi l ar

Tor ont o, November 1983 . See al so A. Magor a, I nvest i gat i on of t he Rel at i on Bet ween

Low Back Pai n and Occupat i on ( 1973) , 5 Scandi navi an Jour nal of Rehabi l i t at i on Medi -

ci ne 191 .
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di sabi l i t i es, " and f r omt hese dat a an i nf er ence has been dr awn t hat mone-

t ar y gai n i s wi despr ead . These st udi es, however , do not appear t o cont r ol

f or ot her r el evant var i abl es, such as occupat i on . Yet t he demands of aj ob

ar e a key var i abl e i n t he det er mi nat i on of f i t ness f or wor k . A cor por at e

execut i ve who br eaks a l eg becomes an execut i ve wi t h a l eg i n a cast , but

an i r onwor ker who br eaks a l eg may l egi t i mat el y have t o abst ai n f r omhi s

usual occupat i on unt i l t he f r act ur e has heal ed .

Ther e ar e ot her r easons, t oo, why some cat egor i es of compensat i on

cl ai mant s may t ake l onger t o r ecover and whi ch have not hi ng t o do wi t h
compensat i on . For exampl e, t he per cept i on of wor k as causat i ve may be

si gni f i cant . Regar dl ess of compensat i on, a br i ckl ayer ' s l abour er who knows

t hat hi s wor k caused hi s pai nf ul back condi t i on can be expect ed t o show

mor e caut i on i n r et ur ni ng t o t hat wor k t han a young i nsur ance br oker who

suf f er ed t he same i nj ur y on a r ugby f i el d and who knows t hat hi s wor k

had no causat i ve si gni f i cance . i s
Thi s f act or may hel p t o expl ai n why

i mmi gr ant s, who ar e f ound i n di spr opor t i onat e number s i n hi gh- r i sk oc-

cupat i ons, ar e commonl y per cei ved as mor e pr one t han nat i ve- bor n wor k-

er s t o psychol ogi cal i mpai r ment i n bad back cases . 19 Agai n, i t coul d be

t he pr ocess of obt ai ni ng compensat i on, r at her t han t he r ecei pt or expect a-

t i on of t he money, t hat t ends t o del ay r ecover y i n some cases .

Feel i ngs of r age, aggr essi on, f ear , gui l t , and ot her st r ong f eel i ngs engender ed by t he

acci dent ar e exacer bat ed by negot i at i ons over wor kmen' s compensat i on, r esul t i ng
i n i ncr eased psychi c t ensi on, whi ch can i ncr ease sympt oms . Al t hough r ef l ect ed as a

gener al i zed r esponse i n t he whol e body, i t i s most keenl y f el t i n t he l ow back

muscl es . .
. zo

Exper i ence r at i ng can be anot her negat i ve i nf l uence . Of t en i t st i mu-

l at es t he devel opment of schemes under whi ch empl oyer s r ewar d super vi -

sor s, f or emen or wor ker s f or t he absence of r epor t ed i nj ur i es . When an

i nj ur y t hr eat ens t he l oss of any such r ewar d, some r esent ment agai nst t he

i nj ur ed wor ker may occur , par t i cul ar l y i n a case of sof t t i ssue i nj ur y . Thi s

r esent ment can be anot her f act or di scour agi ng a r et ur n t o wor k .

For al l of t hese r easons, i t woul d be absur d t o use dat a showi ng onl y

t hat compensat i on cl ai mant s t ake l onger t o r ecover t han ot her peopl e wi t h

si mi l ar di sabi l i t i es as evi dence t hat compensat i on cl ai mant s ar e mot i vat ed

17 See, e. g . , E. M. Kr usen et al . , Compensat i on Fact or i n LowBack I nj ur i es ( 1958) ,

166 Jour nal of t he Amer i can Medi cal Associ at i on 1128 ; W. Hammonds et al . , Compensa-

t i on f or Wor k- Rel at ed I nj ur i es and Rehabi l i t at i on of Pat i ent s wi t h Chr oni c Pai n ( 1978) , 71

Sout her n Medi cal Jour nal 664 ; Br ena, l oc . ci t . , f oot not e 12 .
i s For a di scussi on of soci al cl ass var i abl es t hat may al so i nf l uence a r et ur n t o wor k,

see T. Honi g- Par nass, The Rel at i ve I mpact of St at us and Heal t h Var i abl es Upon Si ck- Rol e

Expect at i ons ( 1983) ; 21 Medi cal Car e 208, at p. 222 .
19

See, e. g . , A. Rubi nst ei n, Medi t er r anean Back and Ot her St er eot ypes : ARevi ew
of t he Aust r al i an Li t er at ur e Deal i ng wi t h I ndust r i al Back I nj ur i es ( 1982) , 17 Jour nal of

Soci al I ssues 295 .

20 Kei ser , op . ci t . , f oot not e 13, p . 147 .
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by monet ar y gai n . Mor eover , t her e ar e ot her st udi es suggest i ng t hat r at es
of r ecover y f r om di sabi l i t y ar e not si gni f i cant l y di f f er ent as bet ween t hose
r ecei vi ng or cl ai mi ng compensat i on and t hose wi t h si mi l ar di sabi l i t i es i n

si mi l ar occupat i ons who ar e not r ecei vi ng or expect i ng compensat i on .
- I

The anecdot al evi dence r epor t i ng t he most wi despr ead i nci dence of
monet ar y gai n comes f r om psychi at r i st s and ot her medi cal speci al i st s

who see onl y a smal l pr e- sel ect ed sampl e of har d cases . The wr i t er has

been advi sed by physi ci ans who see a mor e r epr esent at i ve sampl e of
wor ker s' compensat i on cl ai mant s, par t i cul ar l y t he admi ni st r at or s of wor k-
er s' compensat i on boar d cl i ni cs, t hat t he maj or i t y of cl ai mant s want t o
r ecover and r et ur n t o wor k

22
and onl y a mi nor i t y ( pr obabl y about t en per

cent ) do not . Even t hose physi ci ans onl y see a sampl e t hat i s wei ght ed i n
f avour of t he har d cases, and many of t he t en per cent mi nor i t y wi t hi n t hat
sampl e coul d ' be de- mot i vat ed by f act or s ot her t han monet ar y gai n, i n
par t i cul ar . no j ob t o r et ur n t o and t he l ack of avai l abl e empl oyment f or
whi ch t hey ar e sui t ed .

A di agnosi s of monet ar y gai n, secondar y gai n, or compensat i on
neur osi s i s commonl y not a posi t i ve di agnosi s suppor t ed by any appar ent
sympt oms, but a di agnosi s r eached by excl usi on . Medi cal l i t er at ur e, medi
cal opi ni ons, and t he medi cal concl usi ons of cour t s and admi ni st r at i ve
t r i bunal s commonl y r ecogni ze onl y t wo br oad et i ol ogi cal cat egor i es :

( 1) di agnosed or gani c causes, and

( 2) psychol ogi cal causes . 23

I n t hi s cont ext ual f r amewor k, compl ai nt s of pai n or ot her sympt oms of

di sabi l i t y t hat do not r esul t f r om any di agnosed or gani c cause must r esul t

f r om a psychol ogi cal cause, pr obabl y monet ar y gai n, or t he pat i ent i s

mal i nger i ng . I ndeed, t her e i s a r emar kabl e cor r el at i on i n t he medi cal

l i t er at ur e bet ween t he use of t hi s t wof ol d et i ol ogi cal cl assi f i cat i on and t he

per cept i on of monet ar y gai n as wi despr ead .

Ther e i s, however , r ecogni t i on i n some of t he medi cal l i t er at ur e, and

per haps gr owi ng r ecogni t i on, of a t hi r d br oad et i ol ogi cal cat egor y, t hat i s

non- di agnosed or gani c cause . Mor eover , t hi s cat egor y may be a l ar ge

one . The r ecor ds of wor ker s' compensat i on boar ds i ncl ude many cases
i ni t i al l y per cei ved as psychol ogi cal or as mal i nger i ng, and whi ch ar e

subsequent l y di agnosed as or gani c di sabi l i t i es . " Ther e have al so been

=1 See, e . g . . C. V. Hor n and A. Gl ass, Anal ysi s of Fact or s Concer ned wi t h Del ay i n
Ret ur n t o Wor k Af t er I nj ur y and Thei r Rel at i on t o Cl ai ms f or Compensat i on ( 1971) , 3
I nj ur y : The Br i t i sh Jour nal of Acci dent Sur ger y 9 .

22 For ot her r esear ch suppor t i ng t he vi ew t hat di sabl ed peopl e gener al l y want t o
r et ur n t o wor k r egar dl ess of economi c need, see Nagi and Hadl ey, l oc . ci t . , f oot not e 11 .

=' See, e . g . , V. J . Der eber y et al . , Del ayed Recover y i n t he Pat i ent wi t h a Wor k
Compensabl e I nj ur y ( 1983) , 25 Jour nal of Occupat i onal Medi ci ne 829 .

24 Many such exampl es ar e wi t hi n t he exper i ence of t he wr i t er .
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some quant i t i ve est i mat es . I n one sampl e st udi ed, i t was f ound t hat t went y-
f i ve per cent of t he cases i ni t i al l y di agnosed as psychol ogi cal wer e subse-

quent l y di agnosed as or gani c di sabi l i t i es, and i n anot her sampl e i t was

f or t y- ei ght per cent . 25

The condi t i ons most of t en mi sl abel ed as hyst er i a appear t o be t hose i nvol vi ng

degener at i ve condi t i ons af f ect i ng skel et al , muscul ar , and connect i ve t i ssues, t he
spi nal cor d and per i pher al ner ves . 26

Anot her ci r cumst ance f r om whi ch an i nf er ence of monet ar y gai n i s

somet i mes dr awn i s t hat compensat i on cl ai mant s somet i mes pr esent t hem-

sel ves f or t r eat ment s, such as physi ot her apy, t o an ext ent beyond t hat

whi ch i s r equi r ed as a r esponse t o any di agnosed or gani c di sabi l i t y . Par t

of t he expl anat i on her e, however , may be t hat t he at t endances ar e not t he

choi ce of t he pat i ent but ar e r equi r ed, or t hought t o be r equi r ed, f or
benef i t cont r ol pur poses by a compensat i on boar d or i nsur ance company .

27

Agai n, i t has been al l eged i n def ence l i t er at ur e t hat compensat i on

neur osi s ( i ncl udi ng monet ar y gai n) i s usual l y i nver sel y pr opor t i onat e t o

t he gr avi t y of any or gani c di sabi l i t y . 2x Yet t he cat egor y of cases i n whi ch

monet ar y gai n i s commonl y bel i eved t o occur on t he br oadest scal e i s t hat
of bad backs . A not or i ous f eat ur e of t hese cases i s t hat at t endi ng physi -
ci ans commonl y per cei ve of t he di sabi l i t i es . as mi nor ( whi ch i n some

ways may be cor r ect ) whi l e t he pat i ent s commonl y see t hem as maj or .
I ndeed, t hese condi t i ons ar e somet i mes per cei ved by pat i ent s as t hr eat en-

i ng an end of t hei r empl oyment capabi l i t i es . I f a pat i ent under st ands a

physi ci an t o per cei ve as mi nor a condi t i on whi ch t he pat i ent i s convi nced

i s a maj or di sabi l i t y, t hi s f act or al one coul d expl ai n why a pat i ent may
pr oceed t o exagger at e hi s sympt oms .

Al so i n bad back cases, t he di f f i cul t y i n ar r i vi ng at a di agnosi s i s

somet i mes accompani ed by di f f i cul t y i n r espondi ng t o t he pl eas of t he

pat i ent f or cur at i ve t r eat ment . I t i s an obser vabl e phenomenon i n t he

medi cal pr of essi on, as wel l as i n t he l egal pr of essi on, t hat t her e i s some-
t i mes a pr opensi t y t o t ur n on a cl i ent who pr esent s a pr obl emt hat t he
pr of essi onal i s unabl e t o sol ve- t o per cei ve of t hi s cl i ent as somet hi ng of
a nui sance, and per haps al so t o per cei ve of t he pr obl emas psychol ogi ca1 . 29

25
C. G. Wat son and C. Bur anen, The Fr equency and I dent i f i cat i on of Fal se Posi t i ve

Conver si on React i ons ( 1979) , 167 Jour nal of Ner vous and Ment al Di sease 243, at pp .

244- 246 .
' - 6 I bi d . , at p . 246.

'- 7 I n some i nsur ance pol i ci es, i t i s a condi t i on of el i gi bi l i t y f or cont i nui ng benef i t s

t hat t he cl ai mant be under t he car e of a physi ci an, and i nsur ance compani es have been

known t o i nvoke t hi s cl ause as a gr ound f or t er mi nat i ng a cl ai m even i n a case wher e

f ur t her medi cal car e f or t he di sabi l i t y may be usel ess . See, e. g . , Taaf f e v. Sun Li f e

Assur ance Co . of Canada ( 1979) , 100 D. L . R. ( 3d) 133, at p . 145 ( Ont . H. C. ) .
' - s

See, e. g . , H. Mi l l er , Acci dent Neur osi s, [ 19611 Br i t i sh Medi cal Jour nal 919, at

pp . 992- 998 .
29

See, e. g . , B. E. Fi nneson, LowBack Pai n ( 2nd ed . , 1981) , p . 180 .
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Last l y, medi cal l i t er at ur e and opi ni ons of t en r ef l ect t he soci o- economi c

and pol i t i cal vi ews of t he aut hor s, and somet i mes t hese i ncl ude a di sdai n

f or t he pr ovi si on of unear ned i ncome or damages t o wor ki ng peopl e . 30

Thi s may cont r i but e not onl y t o t he mi sdi agnosi s of or gani c di sabi l i t i es as
psychol ogi cal , but al so t o t he i ncr ease of psychol ogi cal di sor der s .

I f t he pat i ent f eel s t hat hi s doct or i s t endi ng t o mi ni mi ze damage cl ai ms because of

i ndi f f er ence or , wor se, because of a l oyal t y el sewher e, a genui ne and subst ant i al

bar r i er t o t he pat i ent ' s r ecover y i s pr oduced . "

I f di sabi l i t y sympt oms r esul t i ng f r om monet ar y gai n r eal l y wer e

wi despr ead, one woul d expect t he sympt oms t o di sappear af t er t he r ecei pt

of damages or ot her compensat i on . When t hi s does not happen, i t i s

commonl y expl ai ned on t he gr ound t hat t he sympt oms must have become

ent r enched r at her t han as an i ndi cat or t hat t he i ni t i al di agnosi s of mone-

t ar y gai n was wr ong . Psychi at r i c opi ni ons t o t he ef f ect t hat t he condi t i on

wi l l be cur ed by a monet ar y awar d ar e commonpl ace, and so t oo ar e
deci si ons of cour t s and admi ni st r at i ve t r i bunal s t o t hat ef f ect . Yet t her e
appear s t o be no subst ant i al evi dence t hat t hi s happens , t o any si gni f i cant

ext ent . Quant i t i ve st udi es have been equi vocal , some showi ng some al l e-

vi at i on of t he sympt oms af t er a monet ar y awar d, ot her s showi ng t hat t he

sympt oms cont i nued . 33 The wei ght of t he evi dence, however , suppor t s

t he vi ew t hat t he sympt oms commonl y cont i nue . 34

Anecdot al evi dence i s har d t o eval uat e because many of t he medi cal ,
l egal and ot her pr of essi onal s who see pat i ent s dur i ng t he r ecover y and

30
For a cl assi c exampl e, see J . Col l i e, Mal i nger i ng and Fei ned Si ckness ( 2nd ed . ,

1917) :

Many a sel f - i ndul gent and l azy f el l ow, who never had an honest i mpul se f or genui ne
har d wor k, sei zes t he oppor t uni t y whi ch a sl i ght acci dent af f or ds t o convi nce hi m-
sel f , consci ousl y or unconsci ousl y, t hat he need not wor k . ( p . 15) .

Sur el y i t i s t he dut y of medi cal men t o hel p t he St at e t o count amongst her ci t i zens t he
maxi mumnumber of uni t s capabl e of wor ki ng . . . . Act i ons f or damages car r y i n t hei r
t r ai n, i n a l ar ge pr opor t i on of cases, a mor al degr adat i on of t he wor ki ng- man whi ch
i s t r ul y pi t i abl e . ( p . 30) .
31

M. H. Mi l l er and C. Fel l ner , Compensabl e I nj ur i es and Accompanyi ng Neur osi s :

The Pr obl emof Cont i nui ng I ncapaci t y Despi t e Medi cal Recover y, [ 1968] Wi sconsi n Law
Rev. 184, at p . 190 .

32
See, e . g . , Sl i pman v . London Tr anspor t Execut i ve, 1951, Cour t of Appeal No .

207, r epor t ed i n D. A. Kemp and M. S . Kemp, The Quant um of Damages i n Per sonal
I nj ur y Cl ai ms, vol . 1 ( 1954) , p . 361 . Si nce i ssues of t hi s ki nd ar e gener al l y per cei ved as
r el at i ng t o " t he f act s" , t hey ar e not commonl y di scussed i n t he appel l at e j udgment s t hat
r each t he l awr epor t s .

33
See, e . g . , Tr i mbl e, op . ci t . , f oot not e 15, p. 114 ; Kei ser , op, ci t . , f oot not e 13, pp .

59- 60 ; J . I . Bal l a and S. Mor ai t i s, Kni ght s i n Ar mour : AFol l ow- up St udy of I nj ur i es Af t er
Legal Set t l ement , ( 1970) , 57( 2) Medi cal Jour nal of Aust r al i a 355 ; W. A. R. Thomson,

Acci dent Neur osi s ( 1982) , 22 Medi cal Sci ence and Law 143 ; I . Macnab, The Whi pl ash

Syndr ome ( 1973) , 20 Cl i ni cal Neur osur ger y 232, at p . 234 .
34

See, e . g . , G. Mendel son, Not " Cur ed by a Ver di ct " : Ef f ect of Legal Set t l ement
on Compensat i on Cl ai mdnt s, ( 1982) , 69( 2) Medi cal Jour nal of Aust r al i a 132 .
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l i t i gat i on phase of a di sabi l i t y commonl y l ose cont act once t he compensa-

t i on cl ai m has been r esol ved . Hence t hei r opi ni ons may not be wel l

i nf or med . Even wher e t he cont act i s mai nt ai ned and t her e- i s cont i nui ng

obser vat i on, i t woul d be a mi st ake t o assume t hat an end of compl ai nt s

about t he sympt oms i ndi cat es a cur e . I t may i ndi cat e onl y t hat t he poi nt of

compl ai ni ng i s now gone . Si mi l ar l y i f a pat i ent was at t endi ng a psychi a-

t r i st , not i n t he expect at i on of cur e, but on r ef er r al , per haps i ni t i at ed by a

l awyer , t o secur e t he psychi at r i c r epor t s necessar y t o pr ove t he cl ai m, t he

di scont i nuance of t hose at t endances when t hat pur pose has expi r ed woul d

not i ndi cat e any cur e of t he di sabi l i t y .

One aspect of t hi s, r el evant t o pr act i si ng l awyer s and cl ai ms' adj udi -

cat or s, i s t hat medi cal opi ni ons i n t hi s subj ect ar ea must of t en be scr ut i -

ni zed and quest i oned t o det er mi ne whet her t hey r ef l ect an i nt el l i gent and

sensi t i ve di agnosi s i n t he par t i cul ar case, or whet her t hey cont ai n a st an-

dar d r esponse, mer el y r ef l ect i ng t he cul t ur al envi r onment , t he economi c

and pol i t i cal out l ook, and t he val ue pr ef er ences of t he physi ci an .

I 9 . Si gni f i cance of t he Assumpt i on t hat Monet ar y Gai n i s Wi despr ead

I f i t i s cor r ect t hat t he ext ent of monet ar y gai n i s gr ossl y over -

est i mat ed, t hi s i s har mf ul i n sever al ways . Fi r st , t he mi sdi agnoses i n

i ndi vi dual cases may pr oduce er r oneous deci si ons on t r eat ment . Second

l y, wher e t he condi t i on i s wr ongl y det er mi ned t o be non- compensabl e,

and t hi s i s gener al l y t he case wher e t he condi t i on i s per cei ved as mone-

t ar y gai n, t her e i s i nj ust i ce i n t he deni al or under - est i mat i on of compensa-

t i on . Thi r dl y, t her e i s t he t her apeut i c damage done by t he " di agnosi s"

i t sel f i n t he i ndi vi dual case . Four t hl y, t he bel i ef t hat monet ar y gai n i s

wi despr ead appear s t o r esul t i n syst empr act i ces bei ng est abl i shed whi ch

ar e t hemsel ves a cause of t her apeut i c damage . These l ast t wo poi nt s

r equi r e f ur t her comment .

One consequence of t he bel i ef t hat monet ar y gai n i s wi despr ead i s a

per vasi ve pr act i ce of t r eat i ng ever y compensat i on cl ai m wi t h suspi ci on,

except wher e t he cl ai m r el at es t o a di agnosed or gani c di sabi l i t y and t he

r eact i on of t he pat i ent i s wi t hi n t he. nor mal r ange of expect ed r eact i on .

Thi s pr act i ce i s commonl y al l eged agai nst . some company doct or s, wor k-

er s' compensat i on boar ds and i nsur ance compani es . 35 I n wor ker s' com-

pensat i on i n Canada, t he pr act i ce i s f ound among i ndust r i es t hat ar e

subj ect t o exper i ence r at i ng . Somet i mes t hi s suspi ci on l eads t o pr oposal s

f or t r eat ment t hat woul d be so i nsul t i ng and humi l i at i ng t o pat i ent s t hat i f

t he pr oposed t r eat ment wer e adopt ed i t woul d be bound t o i ncr ease anxi -

et y and r esent ment . For exampl e :

I t i s f ur t her suggest ed t hat ambul at or y benef i t s r eci pi ent s mi ght be r equi r ed wher e

possi bl e, t o r epor t t o t he empl oyer s' heal t h uni t and spend t he wor kshi f t si t t i ng i dl y,

3s For exampl e, " The WCB st ar t s f r om t he pr emi se t hat t he guy i s l ead swi ngi ng" ;

per t he di r ect or of a r ehabi l i t at i on cl i ni c i n Ont ar i o .
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whi l e not wor ki ng . Thi s coul d possi bl y ser ve t o det er t hose who ar e capabl e of

gai nf ul empl oyment f r om abusi ng compensat i on .
36

I f a pat i ent i s t r eat ed i n t hi s manner , or i s t r eat ed wi t h suspi ci on i n

any ot her manner at hi s pl ace of empl oyment , any r epet i t i on of t he suspi -

ci on by a wor ker s' compensat i on boar d or i nsur ance company can be

par t i cul ar l y damagi ng . As a f ami l y doct or expl ai ned i n an i nt er vi ew: " I t

wei ghs heavi l y on pat i ent s i f no one bel i eves t hem. " I t shoul d be no

sur pr i se i f a pat i ent who i s const ant l y di sbel i eved begi ns t o exagger at e hi s

sympt oms . Mor eover , t he sympt oms may act ual l y become mor e sever e

because t he anger and anxi et y r esul t i ng f r omt he di sbel i ef can enhance t he

pai n . Thus bef or e l ong, a di agnosi s of mal i nger i ng can pr oduce a psycho-

l ogi cal di sor der and a di agnosi s of " f unct i onal over l ay" can become a

sel f - f ul f i l l i ng pr ophecy .

Even when a physi ci an bel i eves t he pat i ent , l ack of a di agnosi s and

l ack of pr eci si on i n t he pr escr i pt i on of t r eat ment may l eave t he pat i ent

wi t h a f eel i ng t hat he has been di sbel i eved . Thi s i s par t i cul ar l y so i f t he

pat i ent i s t ol d t o r et ur n t o wor k by a physi ci an who has not made a

suf f i ci ent l y t hor ough exami nat i on t o gi ve any r el i abl e advi ce and who has

not i nf or med t he pat i ent of any di agnosi s .

Agai n, t he et i ol ogi cal cl assi f i cat i ons used i n compensat i on syst ems

pl ay a damagi ng r ol e . I n t he bad back cases i n par t i cul ar , t her e i s of t en a

consensus on t he exi st ence of t he di sabi l i t y . Conf l i ct ar i ses f r om t he

bel i ef of t he pat i ent t hat t he di sabi l i t y r esul t ed f r om empl oyment , whi l e a

wor ker s' compensat i on boar d or i t s consul t ant at t r i but es t he di sabi l i t y t o

spondyl osi s or ost eoar t hr i t i s . Si nce t he pat i ent never f el t such excr uci a-

t i ng pai n pr i or t o an event t hat occur r ed i n t he cour se of empl oyment , he

nowf eel s t hat he i s t he vi ct i m of i nj ust i ce as wel l as a bad back . I t shoul d

be no sur pr i se i f t hi s cr eat es or aggr avat es emot i onal pr obl ems . When t he

r eact i on t o t hi s i s unsympat het i c and t he pat i ent di scover s t hat hi s condi -

t i on has now been r e- di agnosed as par t l y emot i onal , t he i ncapaci t y may

be ent r enched .

These pr obl ems do not di sappear af t er a cl ai mhas been al l owed . For

exampl e, one cl ai mant i nt er vi ewed by t he wr i t er was i nt ensel y di st ur bed,

sever al mont hs af t er t he acci dent , because she had been t ol d by a wor k

er s' compensat i on boar d r ehabi l i t at i on counsel l or t hat her cl ai m had onl y

been al l owed by gi vi ng her t he benef i t of t he doubt . Under st andabl y, she

i nt er pr et ed t hi s as i f she had been br anded " suspect ed of di shonest y" .

Si mi l ar pr obl ems can ar i se l at er i n t he conduct of a cl ai m. I ndeed,

some physi ci ans per cei ve most compensat i on cases wi t h ongoi ng suspi ci on .

sb D. Schl enof f . Obst acl es t o t he Rehabi l i t at i on of Di sabi l i t y Benef i t s Reci pi ent s

( 1979) , 45 : 2 Jour nal of Rehabi l i t at i on 56 . at p . 58 . I t i s al l eged by uni on of f i ci al s t hat t he

r ecommended pr act i ce i s somet i mes adopt ed i n Canada, but I am not f ami l i ar wi t h any

i t emi zed document at i on . Wor ker s' compensat i on boar ds gener al l y condemn t he pr act i ce

as i ncompat i bl e wi t h sound r ehabi l i t at i on .
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As ear l y r ecogni t i on i s i mper at i ve, successf ul t r eat ment of such a pat i ent [ t hat i s,
one wi t h a di sabi l i t y di spr opor t i onat e t o any appar ent or gani c cause] r equi r es t hat
t he physi ci an have a hi gh i ndex of suspi ci on when deal i ng wi t h a compensabl e
i nj ur y of any ki nd . Chr oni ci t y i n compensabl e i nj ur y cases shoul d be consi der ed
psychogeni c unl ess t he f ai l ur e t o r ecover can be cl ear l y expl ai ned as t he nor mal
r esponse t o physi ol ogi c i nsul t . 37

Apar t f r ombei ng unsci ent i f i c, such an appr oach i s bound t o be sensed by
t he pat i ent , and i s sur el y bound t o i nf l i ct t her apeut i c damage .

Among Wor ker s' Compensat i on Boar d doct or s i n Ont ar i o, t her e now
appear s t o be a consensus t hat a pat i ent shoul d never be t ol d t hat " i t ' s al l
i n your mi nd" . Compl ai nt s t hat Boar d doct or s act ual l y say t hi s t o pat i ent s
have dwi ndl ed i n r ecent year s, but pat i ent s of t en st i l l sense t hat message .
The damage can be aggr avat ed i f a pat i ent i s of f er ed a l ump sumset t l e-
ment f or a t r ansi t or y psychol ogi cal di sor der ( wi t h t he i nf er ence t hat t he
di sor der wi l l be cur ed f ol l owi ng payment ) when t he pat i ent i s convi nced
t hat t he di sabi l i t y i s or gani c .

When peopl e ar e t ol d t hat t hey wi l l get bet t er once t hey have been pai d, i t i ncr eases
st r ess, because i t i nvol ves t he i nsi nuat i on of f r aud unl ess t he doct or spel l s out t hat
t he bur eaucr at i c pr ocess i s causi ng t he st r ess . 38

I t i s i mpor t ant al so t o under st and t he cont ext i n whi ch t he suspi ci on
can i mpact on a pat i ent . I n a bad back case, f or exampl e, t he pat i ent i s
of t en f r i ght ened and depr essed . He f eel s t he pai n and knows t hat i t i s
genui ne, and he has been of f er ed no cur e . He i s f ear f ul t hat he may no
l onger be abl e t o cope wi t h hi s j ob . Hi s per cept i on of hi s sel f - wor t h may
have been downgr aded by r eact i ons at wor k and at home, and hi s r ecr ea-
t i onal l i f e i s i n suspense . To gat her t he i mpr essi on now t hat he i s per -
cei ved by peopl e i n aut hor i t y as a mal i nger i ng l i ar can be t he l ast st r aw i n
a ser i es of shat t er i ng bl ows .

When suspi ci on r esul t s i n a deni al of benef i t s, t he deni al and i t s
economi c consequences can pr oduce f ur t her emot i onal st r ess . I ndeed, i n
connect i on wi t h di sabi l i t y i nsur ance, i t i s now wel l r ecogni zed by some
cour t s i n t he Uni t ed St at es t hat a r ef usal by an i nsur ance company t o pay
money when i t i s due can cause an emot i onal r eact i on, whi ch i s i t sel f a
compensabl e di sabi l i t y . Thus a cl ai mant can somet i mes r ecover not onl y
t he money due under t he pol i cy, but al so exempl ar y damages f or t he
emot i onal di st r ess r esul t i ng f r om t he ear l i er r ef usal t o pay . 39

37
Der eber y, l oc . ci t . , f oot not e 23 .

38 I nt er vi ewwi t h a casewor ker i n a di sabl ed peopl e' s or gani zat i on .
39

For a di scussi on of some of t hese cases, see G. O. Kor nbl um, The Rol e of t he
Li f e, Heal t h and Acci dent I nsur er ' s Medi cal Di r ect or i n Ext r a- cont r act Cl ai ms Li t i gat i on
( 1979) , 62 Tr ansact i ons of t he Associ at i on of Li f e I nsur ance Medi cal Di r ect or s of Amer -
i ca 61 .



620

	

THE CANADI AN BAR REVI EW

	

[ Vol . 64

E. Mul t i pl i cat i on of Physi ci ans

Any gener al at t i t ude of suspi ci on may combi ne wi t h ot her f eat ur es of
some compensat i on syst ems ( such as a r el uct ance t o accept equi vocal
evi dence, i ncl udi ng equi vocal medi cal opi ni ons) t o pr oduce anot her ma
j or cause of psychol ogi cal har m, t hat i s, mul t i pl i cat i on of t he number of
physi ci ans i nvol ved . I t i s wel l accept ed i n t he medi cal pr of essi on t hat
i ncr easi ng t he number of physi ci ans who exami ne a compensat i on cl ai m-
ant ' i s i t sel f a cause of psychol ogi cal damage .

. . . what of t he unf or t unat e wor kman whose i nj ur y i s mor e di sabl i ng, shows l i t t l e
evi dence of sympt omr emi ssi on, and demonst r at es onl y equi vocal obj ect i ve si gns?
. . . The answer s t o t hese quest i ons ar e t oo of t en sought by br i ngi ng mor e exper t s
i nt o t he case . . .

Quest i ons ar e t hen asked of t he pat i ent i n a manner t hat suggest s t he pat i ent may be
mal i nger i ng ; needs l ess medi cat i on t han he i s act ual l y t aki ng ; coul d r eal l y wor k i n a
mor e l i mi t ed capaci t y i f he wer e mot i vat ed t o do so, i s r eal l y l ooki ng f or a f r ee r i de
because of hi s di sabi l i t y ; has seen t oo many doct or s ; or i s possi bl y abi t " psychi at r i c" . '

No smal l par t of t hi s t ensi on i s engender ed i n compensat i on cases by t he many
physi ci ans i nvol ved .

41

Each physi cal exami nat i on r ai ses hopes . I f t hose hopes ar e dashed, t he pat i ent f eel s
hel pl ess, and t hat cr eat es anger. I f i t i s t ur ned i nwar ds i t becomes depr essi on . 42

The pr obl em can begi n wi t h a vagueness i n t he r epor t s of at t endi ng
physi ci ans, a vagueness whi ch may i t sel f r ef l ect t he i nf l uence of some
wor ker s' compensat i on syst ems .

They [ at t endi ng physi ci ans] avoi d a posi t i ve di agnosi s f or f ear of cont r over sy wi t h
t he WCB. Somet i mes t hey avoi d a negat i ve di agnosi s, al so t o avoi d cont r over sy.
They t end t o r ef er t o speci al i st s t o avoi d t he pr obl em.

43

I f mor e medi cal r ef er r al s ar e per cei ved by t he pat i ent as r ef l ect i ng a
suspi ci on about hi s honest y, t hat can obvi ousl y be a f ur t her cause of
r esent ment and anxi et y . I n some cases, t her e ar e al so f ear s of har mf r om
t he r epeat ed exami nat i ons .

What r eal l y wor r i es me i s al l t hose x- r ays . I have had f ar t oo many x- r ays . Ever y
doct or I saw want ed mor e x- r ays .

44

Cl ai mi ng compensat i on can easi l y doubl e or t r i pl e t he number of
physi ci ans by whoma pat i ent i s exami ned . Apar t f r ombei ng damagi ng i n

40 D. H. Naf t ul i n, The Psychol ogi cal Ef f ect s of Li t i gat i on on t he I ndust r i al l y I nj ur ed
Pat i ent ( 1970) , 39 I ndust r i al Medi ci ne and Sur ger y 167, at p . 168 . For an exampl e of
r epeat ed medi cal exami nat i ons l eadi ng t o a " di agnosi s" of f unct i onal over l ay, see t he
Repor t of t he Commi t t ee of Enqui r y i nt o t he Vi ct or i an Wor ker s' Compensat i on Syst em
( 1984, Mel bour ne) , par a . 8 . 4 .

41
Kei ser , op . ci t . , f oot not e 13, p . 147 .

42
I nt er vi ew wi t h psychi at r i st .

43
I nt er vi ew wi t h physi ci an speci al i zi ng i n occupat i onal heal t h .

44 Comment s of a wor ker s' compensat i on cl ai mant r epor t ed i n H. Casey et al . , Li ke
I t or Lump I t ( 1984, Feder at ed Li quor and Al l i ed I ndust r i es Empl oyees Uni on, Mel -
bour ne) , p . 11 .
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i t sel f , successi ve medi cal exami nat i ons can, i n wor ker s' compensat i on

and ot her i nsur ance cases, r esul t i n per i odi c payment s bei ng st opped and

r e- commenced, or ot her wi se i nt er r upt ed . Thi s coul d be because t he suc-

cessi ve exami nat i ons swi ng t he bal ance of medi cal opi ni on on t he case,

or mor e l i kel y, j ust because ar r angement s f or t he exami nat i ons i ncr ease

t he act i vi t y on t he cl ai m and t he pr obabi l i t y of t he f i l e bei ng " mi ssi ng"

when payment s ar e due. Payment i nt er r upt i ons ar e anot her pr i me cause of

i ncr eased anxi et y .

I f a pat i ent cl ai ms successi vel y under sever al syst ems, r epeat ed medi -

cal exami nat i ons can become over whel mi ng .

Ref er r al t o a psychi at r i st i s somet i mes seen t o of f er hope, but t he
t i mi ng of t hi s i nvol ves a di l emma . I f t he r ef er r al i s suggest ed at an ear l y
st age, t he pat i ent i s l i kel y t o r eact wi t h r esent ment . He may f eel t hat he i s
bei ng accused or suspect ed of somet hi ng si ni st er , r angi ng f r oml unacy t o

di shonest y . Al t er nat i vel y, gi ven t he per cei ved omni pot ence of t he medi -
cal pr of essi on, and gi ven t hat t he at t endi ng physi ci an cannot ar r i ve at an
or gani c di agnosi s of a condi t i on t hat t he pat i ent bel i eves t o be or gani c, i t

may seem t o t he pat i ent l ogi cal t o i nf er t hat t he at t endi ng physi ci an i s

i ncompet ent , or mot i vat ed by some adver se i nt er est . Mor eover , a pat i ent
may be appr ehensi ve t hat hi s f ut ur e empl oyment oppor t uni t i es wi l l be
j eopar di zed i f he i s l abel l ed as one who " saw â . psychi at r i st " . as At t he
l east , appl i cat i on of t he psychi at r i c l abel t o a pat i ent can have negat i ve
i mpl i cat i ons f or t he way ot her peopl e per cei ve hi m, and f or hi s own

sel f - est eem.
16

Thus ear l y suggest i on of r ef er r al t o a psychi at r i st can add t o
a pat i ent ' s st r ess, and f or t hi s r eason, as wel l as t he r i sk of pat i ent r ef usal ,
i t t ends t o be avoi ded.

The al t er nat i ve of mor e exami nat i ons and t est i ng f or an or gani c

cause avoi ds t hese pr obl ems, but i t cr eat es ot her s . As a mi ni mum, i t may
add t o t he convi ct i on of t he pat i ent t hat t her e i s somet hi ng or gani cal l y
wr ong wi t h hi m.

. . . [ t he] f ai l ur e t o r ecogni ze and t r eat t he emot i onal sequel ae of acci dent s i n t he
ear l y st ages f ol l owi ng i nj ur y i s unf or t unat e . Each addi t i onal unnecessar y physi cal

exami nat i on i nf l i ct s mor e damage t o t he emot i onal wel l - bei ng of t he pat i ent . . . 47

A common l ament of psychi at r i st s i s t hat t hey r ecei ve t hi s cat egor y of
pat i ent s onl y when i t i s t oo l at e f or ef f ect i ve t r eat ment .

4s
Ther e i s cause f or concer n t hat medi cal i nf or mat i on of t hi s t ype i s l eaked t o

secur i t y f i r ms, and t hat i t becomes avai l abl e t o pot ent i al empl oyer s . See, e. g . , Repor t of

t he Royal Commi ssi on of I nqui r y i nt o t he Conf i dent i al i t y of Heal t h I nf or mat i on ( 1980,

Ont ar i o) , vol . 1, pp . 166- 493 .
46 See, e . g . , B. Li nk, Ment al Pat i ent St at us, Wor k, and I ncome : An Exami nat i on of

t he Ef f ect s of a Psychi at r i c Label ( 1982) , 47 Amer i can Soci ol ogi cal Rev. 202 .
47

Kei ser , op . ci t . , f oot not e 13, p . 72 .
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E Del ay

The most damagi ng ef f ect of l egal syst ems on r ecover y f r om di s-

abl ement i s pr obabl y del ay i n t he adj udi cat i on or set t l ement of cl ai ms . I n

i nt er vi ews wi t h r ehabi l i t at i on per sonnel and ot her s engaged i n t r eat ment ,

del ay was t he f eat ur e of l egal syst ems most consi st ent l y ment i oned at

t hei r i ni t i at i ve as i mpedi ng t he r ecover y of t hei r pat i ent s .

I n wor ker s' compensat i on syst ems i n Canada, t he vast maj or i t y of

cl ai ms ar e pai d qui ckl y, wi t h t he f i r st cheque i ssui ng wel l under a mont h

f r om t he dat e of i nj ur y . However , t her e appear s t o be a subst ant i al cor r e
l at i on bet ween t he mi nor i t y of cl ai ms t hat i nvol ve del ay and t hose t hat
appear t o i nvol ve psychol ogi cal pr obl ems . Wi t h t or t l i abl i t y, t her e i s no

vol ume of cl ai ms t hat ar e pai d qui ckl y . Cl ai ms f or mi nor i nj ur i es t ake

mont hs bef or e set t l ement or t r i al , and cl ai ms f or ser i ous i nj ur i es usual l y
t ake year s . " '

Del ay has many damagi ng i mpact s . I f i nt er medi at e i ncome i s i nade-

quat e, del ay can cause f i nanci al di st r ess, par t i cul ar l y i f i t i nvol ves, as i t
does i n some cases, t he l oss of househol d asset s or t he humi l i at i on of
goi ng on wel f ar e . Fi nanci al di st r ess can be a maj or cause of anxi et y . Even
when i nt er medi at e i ncome i s adequat e, del ay i n t he set t l ement or adj udi -
cat i on of a cl ai mcan i mpede budget ar y pl anni ng, whi ch can be an essen-

t i al par t of r ehabi l i t at i on pl anni ng . Wi t h t or t cl ai ms i n par t i cul ar , even a

pat i ent who i s t ol d t hat he has a good case may f i nd i t har d t o f eel secur e
and pl an f or hi s f ut ur e whi l e hi s l awyer cannot t el l hi mhowmuch he wi l l
r ecei ve, when he wi l l r ecei ve i t , or even guar ant ee t hat he wi l l r ecei ve
anyt hi ng at al l .

Agai n, del ay can i ncr ease t he number of medi cal exami nat i ons r equi r ed,
whi ch i n some cases may i ncr ease t he number of physi ci ans i nvol ved,
wi t h consequent i al i ncr eases i n psychol ogi cal har m. Del ays i n adj udi ca
t i on can al so del ay t he commencement of r ehabi l i t at i on, par t i cul ar l y i n

wor ker s' compensat i on wher e el i gi bi l i t y f or t he r ehabi l i t at i on ser vi ces of

t he boar ds usual l y depends upon el i gi bi l i t y f or compensat i on . Mor eover ,
del ay i n t he commencement of r ehabi l i t at i on does not mer el y del ay r ecov-
er y f r omt he di sabi l i t y . I t can have a cr i t i cal and negat i ve i nf l uence on t he

per manent out come, par t i cul ar l y i n bad back cases . "

Del ay, par t i cul ar l y i f accompani ed by successi ve medi cal exami na-

t i ons, can al so i nduce suspi ci on i n t he mi nd of a cl ai mant t hat he i s not
bei ng bel i eved, and hence can i nduce a per cei ved need t o be mor e demon
st r at i ve i n t he por t r ayal of sympt oms . Whi l e t he r esul t i ng exagger at i on
mi ght be at t r i but ed t o monet ar y gai n, i t coul d mor e const r uct i vel y be

; 11 See, e. g . , D. Har r i s et al . , Compensat i on and Suppor t f or I l l ness and I nj ur y
( 1984) , pp . 105- 109 .

av
See, e. g . . A. Jar vi koski et al . , Ear l y Rehabi l i t at i on at t he Wor kpl ace ( 1980) ,

Monogr aph No . 6, Wor l d Rehabi l i t at i on Fund, NewYor k, p. 6.
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at t r i but ed t o t hose f eat ur es of syst em desi gn t hat have caused t he del ay.

Of t en t hese ar e t he need t o est abl i sh et i ol ogy, and i n t or t cl ai ms, t he

addi t i onal need t o est abl i sh f aul t and t he quant umof damages .

The wai t i ng per i od can al so be a per i od of condi t i oni ng . I f a del ay i n

adj udi cat i on l eads t o del ay i n r ehabi l i t at i on, t he r esul t can be t o ext end

t he submi ssi ve si ck r ol e t o whi ch t he pat i ent has al r eady become accus

t omed i n hospi t al , and t o del ay t he t r ansi t i on back t o i ni t i at i ve, i ndepen-

dence, and asser t i on .

Even when r ehabi l i t ai t on has commenced i ndependent l y of compen-

sat i on, del ay i n adj udi cat i on has a negat i ve i nf l uence . The r ehabi l i t at i on

per sonnel ar e encour agi ng t hei r pat i ent t o l ook f or war d, t o f or get t he

acci dent , t o f ocus on r esi dual abi l i t i es and pot ent i al achi evement s . Mean-

whi l e, i f t her e i s a t or t cl ai m, t he pl ai nt i f f ' s l awyer may be pr epar i ng f or

di scover y or t r i al by encour agi ng hi s cl i ent t o l ook backwar ds, t o r emem-

ber t he hor r or of t he acci dent , t o f ocus on hi s r esi dual di sabi l i t y and t o

cat al ogue hi s f r ust r at i ons .

I n t hi s connect i on, i t has been r ecommended i n a handbook of basi c

t r i al advocacy t hat t he cl i ent shoul d keep a dai l y di ar y of ever y, way i n

whi ch t he i nj ur i es have af f ect ed hi s l i f e, i ncl udi ng, howhe get s i n and out

of bed, t akes a bat h, i s subj ect t o ner vousness et c . I t r ecommends vi vi d

descr i pt i ons of t he pai n et c . : " . . . st ar t at your head and, i n det ai l , go down

t hr ough al l par t s of your body . . . " . so Whi l e t hi s advi ce may wel l be

j ust i f i ed i n t er ms of t he t or t syst em, i t i s bound t o be a negat i ve i nf l uence

on r ehabi l i t at i on .

O. Decent r al i zat i on

I n wor ker s' compensat i on, a maj or cause of del ay, mi sunder st and-

i ngs and consequent i al anxi et i es has been t he cent r al i zat i on of cl ai ms

admi ni st r at i on, adj udi cat i on and payment . Hi st or i cal l y, t hese f unct i ons

f or each pr ovi nce wer e concent r at ed i n one head of f i ce . The r esul t was

pr edi ct abl e . Evi dence and ar gument ar e r ecei ved second- hand, and cl ai m-

ant s out si de t he head of f i ce ci t y have t he const ant f r ust r at i on of bei ng abl e

t o communi cat e f ace t o f ace onl y wi t h peopl e who have no aut hor i t y .

Amaj or f act or i s whet her t he cl ai mant i s abl e t o t al k t o someone per cei ved as bei ng

abl e t o r esol ve t he pr obl em. Not under st andi ng t he syst em i s a bi g f act or , and t he

di st ance i nvol ved i n deal i ng wi t h Tor ont o has a bi g i mpact . . . . wor ker s' compen-

sat i on i s mor e st r essf ul i f t her e i s a l ong wai t . Ther e i s al so t he i mper sonal deal i ng

wi t h Tor ont o . "

For t unat el y, t hi s pr obl em has been r ecogni zed, and t her e has been a

movement " i n t he l ast decade t o decent r al i zat i on .

50 R. M. Dudni k et al . , Anat omy of a Per sonal I nj ur y Law Sui t ( 1968) , p. 20 .
"

I nt evi ew wi t h a soci al wor ker at a r egi onal r ehabi l i t at i on cent r e.
52

I n Br i t i sh Col umbi a, Quebec, and t o a l esser ext ent i n Ont ar i o .
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Most of t he pr obl ems ment i oned above r each t hei r hei ght i n syst ems

oper at i ng an adver sar y pr ocess . These syst ems maxi mi ze t he del ay, t he

mul t i pl i ci t y of medi cal exami nat i ons, t he suspi ci on, t he f ear of di sbel i ef

and t he pr essur es t o exagger at e . Mor eover , t hese syst ems emphasi ze t o

t he pat i ent t hat t her e ar e peopl e who may be wor ki ng agai nst t he pat i ent ' s

i nt er est . Per haps t he wor st f or m of t hi s i s t he sur vei l l ance ( i ncl udi ng

phot ogr aphi ng) of cl ai mant s, whi ch i s commonl y under t aken by i nsur -

ance compani es i n some j ur i sdi ct i ons . "

Lawyer s mi t i gat e some of t he pr obl ems i n many j ur i sdi ct i ons by
usi ng agr eed medi cal r epor t s, or t he def ence accept s t he medi cal r epor t s
of t he pl ai nt i f f . Wher e t hi s does not happen, however , dupl i cat e medi cal
exami nat i ons and conf l i ct i ng medi cal opi ni ons can i ncr ease t he conf usi on

and consequent i al anxi et y f or t he pat i ent .

Subj ect i ng t he vi ct i m t o physi cal exami nat i on by t he " ot her si de" has been f ound

t o i ncr ease hi s anxi et y about r ecover y, encour age hi mt o del ay physi cal and voca-

t i onal r ehabi l i t ai t on, and cr eat e an i ncent i ve t o exagger at e hi s sympt oms . 54

Agai n, " pl ayi ng down t he gr avi t y of a di sabi l i t y can aggr avat e peopl e" . "
Mor eover :

An i nt er mi nabl e l egal cont est of t en r esul t s wi t h t he def ense har d at wor k mi ni mi z-

i ng and depr ecat i ng t he sympt oms, and t he pl ai nt i f f - pat i ent r epeat edl y document i ng

a per si st ent di sabi l i t y . Such pr ol onged l egal spar r i ng, whi ch of t en i nvol ves an
at t ack on t he pat i ent ' s val i di t y, may ser ve t o cr eat e a mor e f i r ml y f i xed sympt om
compl ex t han woul d occur i n a nonadver sar y si t uat i on . 56

Si mi l ar l y, t he l aw r epor t s i ncl ude cases wher e t he evi dence shows

t he pl ai nt i f f t o be suf f er i ng f r om a hyst er i a due par t l y t o t he pr ol onged

l i t i gat i on, " and " t he f i l es of ever y psychi at r i st cont ai n case hi st or i es
showi ng t hat pr ol onged exposur e t o t hi s at mospher e of combat i s det r i -

ment al t o t he pat i ent '
. 58

I ndeed, i t has been est i mat ed t hat " easi l y hal f of
t he psychi at r i c di sabi l i t y ul t i mat el y seen by t he def ense psychi at r i st i s t he

pr oduct of t he l egal syst em" . 59

53
For exampl e, i n Aust r al i a .

54 Br i ef by t he Uni t ed St eel wor ker s of Amer i ca t o t he Royal Commi ssi on on t he
Conf i dent i al i t y of Heal t h Recor ds ( Apr i l 1978, Ont ar i o) , p. 3 .

55 Per a soci al wor ker at a r egi onal r ehabi l i t at i on cent r e .
56 Fi nneson, op . ci t . , f oot not e 29, p . 190 .
57 See, e . g . , Wi l l i ams v. Jones Bal er s ( 1964) , r epor t ed i n D. A. Kemp and M. S.

Kemp, The Quant umof Damages, Vol ume One : Per sonal I nj ur y Cl ai ms ( 3r d ed . , 1967) ,

p . 653 .
53

Kei ser , op, ci t . , f oot not e 13, p . 87 . For some f ur t her comment s on t he negat i ve
i mpact of t he adver sar y syst em on chr oni c pai n syndr ome, see Mi l l er and Fel l ner , l oc .
ci t . . f oot not e 31 .

59 R. R. Par l our et al . . The Rol e of t he Def ense Psychi at r i st i n Wor kmen' s Compen-

sat i on Cases ( 1981) , 26 Jour nal of For ensi c Sci ences 535, at p . 542 .
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The anxi et i es cr eat ed or aggr avat ed by t he adver sar y syst emmay be
associ at ed wi t h and per haps par t l y caused by t he et hi cal cor r upt i on t hat
t he syst em pr omot es .

Whi l e t he set t l ement of a cl ai m can avoi d t he t r i bul at i ons of a t r i al ,
t he bar gai ni ng pr ocess can be anot her cause of anger and anxi et y, par t i cul ar l y
i f an i nsur ance company begi ns wi t h a l owof f er , seen by t he cl ai mant as
der i sor y . I n cases t hat ar e not set t l ed, anxi et y about t he t r i al i t sel f can add
t o any neur osi s . For exampl e, i n a r ecent case t hat came t o t he at t ent i on of
t he wr i t er , t he pl ai nt i f f i nf or med hi s l awyer t hat he had not sl ept f or t he .
t hr ee weeks bef or e t he t r i al or f or t he t wo weeks of t he t r i al i t sel f . "

I f t he t r i al i ncl udes conf l i ct i ng medi cal evi dence, t hi s can add t o t he
pr obl em.

Li t i gat i on can al so i mpede r e- empl oyment , t hus addi ng anot her cause
of anxi et y . Some empl oyer s, somet i mes at t he i ni t i at i ve of t hei r i nsur er s,
decl i ne t o empl oy peopl e who ar e engaged i n l i t i gat i on . Thi s happens
par t i cul ar l y i n j ur i sdi ct i ons wher e i nsur ance compani es admi ni st er wor k-
er s' compensaai on i n an adver sar y syst em. "

The adver sar y syst emgener at es not onl y suspi ci on, but al so a suspi -
ci on of t he suspi ci on, and t hi s t oo can be an i mpedi ment t o r ehabi l i t at i on .
For exampl e, " a r ehabi l i t at i on pr ogr am of t en i nvol ves doi ng t hi ngs at
home, but t hey won' t do i t f or f ear of bei ng wat ched by an i nsur ance
company" . 64

3.

. . . t he pr esent syst em i s mar r ed by t empt at i ons t o di shonest y t hat l ur e i nt o t hei r
snar es a st unni ng per cent age of dr i ver s and vi ct i ms . To t he t ol l of physi cal i nj ur y i s
added a t ol l of psychol ogi al and mor al i nj ur y r esul t i ng f r ompr essur es f or exagger a-
t i on t o i mpr ove one' s case or def ense and i ndeed f or out r i ght i nvent i on t o f i l l i t s
gaps or cur e i t s weaknesses . These i nducement s t o exagger at i on and i nvent i on

st r i ke at t he i nt egr i t y of dr i ver and i nj ur ed al i ke, al l t oo of t en cor r upt i ng bot h and

l eavi ng t he l at t er t wi ce a vi ct i m- i nj ur ed and debased . I f one i s i ncl i ned t o doubt
t he i i i f l üence of t hese debasi ng f act or s, l et hi mcompar e hi s own r ough- and- r eady
est i mat es of t he per cent age of dr i ver s who ar e at f aul t i n acci dent s and t he per cent -
age who admi t i t when t he quest i on i s put under oat h . Of cour se t he di spar i t y i s
par t l y account ed f or by sel f - decept i on, but onl y par t l y . And even t hi s sel f - decept i on
i s an i nsi di ous under mi ni ng of i nt egr i t y, not t o be encour aged . 6o

Anot her t r aumat i c el ement i n t he whol e bat t l e f or i nsur ance payment s comes i n t he
hear i ng r oom. Her e t he pat i ent l i st ens i n f ear as one doct or pai nt s hi mas a mor t al l y

i nj ur ed man, whi l e anot her comes cl ose t o cal l i ng hi ma f r aud . 62

60 R. E. Keet on and J . O' Connel l , Basi c Pr ot ect i on f or t he Tr af f i c Vi ct i m ( 1965) , p.

61
Per t he pl ai nt i f f ' s l awyer s .

62 Kei ser , op . ci t . , f oot not e 13, p . 107 .
63 See, e. g . , C. Moor e, Compensat i on or Neur osi s ( 1982) , 11 Aust r al i an Fami l y

Physi ci an 871, at p . 874 . Conf i r med al so by l awyer s, uni on of f i ci al s and empl oyer s
i nt er vi ewed by t he wr i t er i n Aust r al i a.

64 Per a soci al wor ker at a r egi onal r ehabi l i t at i on cent r e .
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I n t or t l i abi l i t y, wher e t he awar d of damages gener al l y depends upon

est abl i shi ng f aul t , t he adver sar y pr ocess can i nf l i ct psychol ogi cal har m

on a def endant or t hi r d par t y as wel l as on t he pl ai nt i f f . For exampl e, i n
one case,

65 a f our year ol d gi r l r an out i nt o t he st r eet f r omher home t o buy

i ce cr eam. She was st r uck by a passi ng mot or vehi cl e . She sust ai ned

physi cal i nj ur i es and ment al i mpai r ment of such gr avi t y t hat t he t r i al

j udge descr i bed her as t ot al l y di sabl ed . She sued t he i ce cr eamvendor and

t he dr i ver of t he car . The def endant s j oi ned t he mot her as a t hi r d par t y

cl ai mi ng cont r i but i on f or her al l eged negl i gence i n f ai l i ng t o t ake car e of

her chi l d .

I n t hi s si t uat i on, any posi t i ve cont r i but i on of t he l egal syst em t o t he

emot i onal r ehabi l i t at i on of t he f ami l y woul d sur el y be one t hat hel ps t he

mot her t o over come her gui l t f eel i ngs, not one t hat ent r enches and expands

t hem. One can har dl y t hi nk of anyt hi ng mor e damagi ng t o t he r ehabi l i t a-

t i on of t he f ami l y t han a l egal hassl e, cont i nui ng over t he next ei ght and

one- hal f year s, whi ch i ncl uded an i ssue of whet her negl i gence on t he par t

of t he chi l d' s mot her was a cont r i but i ng cause of her di sabi l i t i es .

I . Lawver s

Consul t i ng a l awyer does not usual l y appear t o have gr eat si gni f i -

cance i n t he devel opment of a di sabi l i t y . At l east a r evi ew of t he l i t er at ur e"

and t he enqui r i es made by t he wr i t er di d not r eveal evi dence t o war r ant
any gener al i zat i on t hat consul t i ng l awyer s makes per sonal i nj ur y cl ai m-

ant s f eel bet t er or wor se .

The r esponse of a l awyer can, however , be ver y si gni f i cant i n some
cases . For exampl e, some l awyer s ar e consci ous of r ehabi l i t at i on goal s,
show concer n f or t he t ot al r ehabi l i t at i on of t he cl i ent , and t r y t o conduct a

t or t cl ai m i n t he most const r uct i ve or l east damagi ng manner i n t hat
cont ext . I n par t i cul ar , i f r ehabi l i t at i on r equi r es expensi ve equi pment , some
l awyer s may negot i at e wi t h a l i abi l t y i nsur er f or t hat equi pment t o be
pr ovi ded i mmedi at el y wi t hout set t l ement or r el ease of t he cl ai m. Con-

ver sel y, i f a l awyer appear s t o be i nt er est ed i n t he cl i ent onl y as a sour ce

of i ncome, showi ng mor e concer n f or hi s t i me r ecor ds t han f or t he r eha-
bi l i t at i on of t he cl i ent , t hat may add t o t he cl i ent ' s st r ess .

67

Gi ven t hat l egal f ees t end t o be pr opor t i onat e t o t he measur e of
damages, and gi ven t hat bot h t end t o be i nver sel y pr opor t i onat e t o suc-
cess i n t he cl i ni cal and vocat i onal r ecover y of a cl ai mant , t her e i s obvi
ousl y some pot ent i al f or a conf l i ct of i nt er est . Ther e ar e al so compl ai nt s

65
Ar nol d v. Teno, [ 197812 S. C. R. 257 . The f act s ar e mor e f ul l y st at ed i n Teno v.

Ar nol d ( 1974) . 55 D. L . R . ( 3d) 57, 7 O. R . ( 2d) 276 ( Ont . H. C. ) .

6 ' See, e . g . , C. J . Peck et al . , The Ef f ect of t he Pendency of Cl ai ms f or Compensa-
t i on Upon Behavi or I ndi cat i ve of Pai n ( 1978) , 53 Washi ngt on Law Rev. 251 .

67 See, e . g . , Kei ser . op . r i t . , f oot not e 13, p . 85 .
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f r om r ehabi l i t at i on per sonnel t hat l awyer s keep goi ng back and concen-

t r at i ng on t he negat i ve, and t hat cl i ent s somet i mes r ecei ve - t he i mpr essi on

t hat get t i ng bet t er i s not goi ng t o hel p t hei r cl ai ms . For exampl e : " Law-

yer s do not gener al l y over t l y di scour age cl i ent s, but t hey ar e not anxi ous

f or t hem t o be out st andi ng . " 6s

Wi t h r egar d t o t he i nf l uence of l awyer s on a r et ur n t o wor k pendi ng

t he out come of a cl ai m, cases wer e di scover ed i n t he cour se of t hi s

r esear ch i n whi ch l awyer s had encour aged t hei r cl i ent s t o r et ur n t o wor k

and ot her s i n whi ch cl i ent s r epor t ed havi ng been di scour aged by t hei r
l awyer s ; but t her e i s no evi dence known t o t he wr i t er t o war r ant any

gener al i zat i on . Many and per haps most l awyer s see r et ur ni ng t o wor k as a

mat t er f or advi ce f r omt he medi cal pr of essi on .

Per haps t he most common compl ai nt about l awyer s among per sonal

i nj ur y cl ai mant s i s not keepi ng t he cl i ent i nf or med, and not answer i ng

phone cal l s . Of t en t hese cl i ent s ar e al r eady anxi ous, and any l ack of r epl y

f r oma l awyer can be ver y di st r essi ng . 69

I I T . Benef i t St r uct ur es

Benef i t st r uct ur es ar e gener al l y est abl i shed pr i mar i l y by r ef er ence t o cr i -
t er i a ot her t han t hei r t her apeut i c i mpact . Never t hel ess, i t may be hel pf ul
t o summar i ze her e t he t her apeut i c si gni f i cance of some of t he choi ces .

A. Lump Sums

The use of l ump sums as damages i n t he t or t syst em cont r i but es t o
some of t he pr obl ems descr i bed above; such as del ay i n t he r esol ut i on of a
cl ai m, mul t i pl i ci t y of medi cal exami nat i ons, and anxi et i es about t he amount .
Somet i mes l ump sumcompensat i on may al so del ay r ehabi l i t at i on, i ncl ud-

i ng a r et ur n t o empl oyment . Ther e i s anecdot al evi dence70 t hat wai t i ng f or

a l ump sumset t l ement i s somet i mes a di si ncent i ve t o r ecover y, t hough

quant i t i ve st udi es do not i ndi cat e t hat t hi s i s wi despr ead, and some asser -
t i ons of a wi despr ead i mpact on cl i ni cal r ecover y ar e ext r avagant . ' t

es
Per a soci al wor ker at a speci al i zed r ehabi l i t at i on hospi t al .

ev
See, e. g. , TL. Cor y, Cl i ent s' Needs i n Faci ng St r ess Of t en Negl ect ed ( 1984) , 11

Nat i onal No . 9 ( Canadi an Bar Foundat i on) , p. 36 .

7° Par t i cul ar l y f r om i nt er vi ews wi t h physi ot her api st s . See al so M. W. Eat on, Obst a-

cl es t o t he Vocat i onal Rehabi l i t at i on of I ndi vi dual s Recei vi ng Wor ker s' Compensat i on

( 1979) , 45 Jour nal of Rehabi l i t at i on 59, at p . 61 . I t has been al l eged i n par t i cul ar t hat

l ump sums del ay r ehabi l i t at i on f or " i nvi si bl e i nj ur i es" ; Repor t of t he Tr i par t i t e Commi t -
t ee on t he Rehabi l i t at i on and Compensat i on of Per sons I nj ur ed at Wor k ( 1980, Sout h
Aust r al i a) , p . 27 .

71 E. g. : " Af t er al l , i f one i s par t i al l y i ncapaci t at ed, and a Common Law cl ai m i s

one' s onl y asset and secur i t y f or t he f ut ur e, onl y a bor n f ool woul d bur st hi msel f t o

r ecover bef or e obt ai ni ng hi s ver di ct . " ; John El l ar d, Doct or s, I nj ur y and Compensat i on:

Some El ement ar y Consi der at i ons ( 1982) , 16 Aust r al i an and New Zeal and Jour nal of
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Lump sums pr ovi de t he maxi mum i ncent i ve t o r ehabi l i t at i on af t er
t he l ump sumhas been pai d, but i t i s onl y i n a t i ny mi nor i t y of cases t hat

t hi s can be si gni f i cant . I n t he vast maj or i t y, r ehabi l i t at i on has been com

pl et ed l ong bef or e t he l ump sumi s pai d . ? '- When t hat i s not so, t he pat i ent

has of t en become so ent r enched i n hi s ways dur i ng t he l ong wai t f or t he

l ump sumt hat r ehabi l i t at i on i s no l onger vi abl e . Asser t i ons t hat t he awar d
of a l ump sumwi l l cur e psychol ogi cal di sor der s ar e gener al l y agai nst t he

wei ght of t he evi dence . 73

On a t or t cl ai m, par t of t he l ump sumi s f or pai n and suf f er i ng, and

t hi s can be anot her negat i ve i nf l uence on r ehabi l i t at i on . I n par t i cul ar , t he

evi dence r equi r ed t o demonst r at e t he pai n and suf f er i ng ( f or exampl e,

how he wept on admi ssi on f or physi ot her apy) can be damagi ng t o t he

pr i de and sel f - r espect t hat coul d suppor t t he adj ust ment of t he pat i ent t o

ongoi ng l i f e wi t h t he di sabi l i t y .

Mor eover , i t i s common i n t he negot i at i on of t or t cl ai ms, except i n

ver y sever e cases, t o r ef er t o t i me of f wor k as a r ough i ndi cat or of t he

ext ent of pai n and suf f er i ng . Thus a cl ai mant who r et ur ns t o wor k pr ompt l y

has mor e t o l ose t han t he damages f or l oss of ear ni ngs . For t hi s r eason,

t or t l i abi l i t y cr eat es an i ncent i ve t o pr ol ong t he absence f r omwor k t hat i s

not pr esent i n wor ker s' compensat i on . ' "

These negat i ve consequences do not f l ow f r om t he pr i nci pl e of

compensat i on f or pai n and suf f er i ng : t hey r esul t f r om t he way i n whi ch i t

i s measur ed . I f i t wer e measur ed by r ef er ence t o t he degr ee of physi cal

i mpai r ment , usi ng a schedul e of physi cal i mpai r ment s as a gui de, and

wi t hout evi dence of act ual pai n and suf f er i ng i n t he par t i cul ar case, most

of t hese pr obl ems coul d be avoi ded, or at l east t hei r si gni f i cance coul d be

r educed. "

B. Per i odi c Payment s

Many pr obl ems of l ump sumcompensat i on can be avoi ded by t he

use of per i odi c payment s . I f t hese t ake t he f or m of a f i xed pensi on,

i ndexed f or i nf l at i on, t her e i s t he maxi mumi ncent i ve f or cl i ni cal r ecov-

er y and vocat i onal r ehabi l i t at i on . 76

Psychi at r y 260, at p. 261 . The r eal i t y i s t hat t he over whel mi ng maj or i t y of t or t cl ai mant s

r ecover and r et ur n t o wor k or ot her pr e- acci dent act i vi t y l ong bef or e obt ai ni ng a set t l e-

ment or ver di ct .

7= See, e. g . , T. G . I son, The For ensi c Lot t er y ( 1967) , p . 25 .
73 See supr a, f oot not e 34 .

74 See al so J . O' Connel l , A Pr oposal t o Abol i sh Def endant s' Payment f or Pai n and

Suf f er i ng i n Ret ur n f or Payment of Cl ai mant s' At t or neys' Fees, [ 19811 Uni ver si t y of

I l l i noi s Law Rev . 333, at p. 341 .
75 See, e . g . , TG. I son, Acci dent Compensat i on : AComment ar y on t he New Zea-

l and Scheme ( 1980) , p . 67 .
" See, e . g . , C. Saf i l i os- Rot hschi l d, The Soci ol ogy and Soci al Psychol ogy of Di s-
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I n wor ker s' compensat i on i n Canada t her e has, unf or t unat el y, been a

movement i n r ecent year s t o abandon f i xed pensi ons and r ever t t o t he

act ual l oss of ear ni ngs met hod of compensat i ng f or per manent di sabi l i t y .

Under t hi s met hod, per i odi c payment s may be var i ed annual l y accor di ng

t o t he est i mat ed l oss of act ual ear ni ngs r esul t i ng f r omt he di sabi l i t y : i t i s

di f f i cul t t o t hi nk of any met hod of benef i t cal cul at i on mor e l i kel y t o

per pet uat e anxi et y . 7 ' A cl ai mant wi t h a moder at e t o sever e di sabi l i t y may

be conf i dent t hat as l ong as he r emai ns unempl oyed hi s compensat i on

benef i t s wi l l cont i nue . He may be appr ehensi ve, however , t hat i f he

r et ur ns t o wor k and t hen f i nds t hat he cannot cope, or i f he shoul d l ose hi s

j ob and be unabl e t o f i nd anot her i n t he open l abour mar ket , hi s i ncapac-

i t y f or wor k woul d, at t hat st age, be at t r i but ed t o f act or s ot her t han hi s

compensabl e di sabi l i t y . 78

These f ear s ar e pr obabl y at t hei r . gr eat est i n et i ol ogi cal l y- based sys-

t ems, but t hey ar e al so f ound i n connect i on wi t h di sabi l i t y i nsur ance .

Peopl e [ r ecei vi ng benef i t s under a pol i cy of di sabi l i t y i nsur ance] have r eal f ear s

about goi ng back t o wor k because i f t hey at t empt i t and f i nd t hey can' t compet e,

t hey ar e wor r i ed t hat benef i t s may not be r ei nst at ed . 79

The f ear i s t hat subsequent unempl oyment may be at t r i but ed t o economi c

f act or s, or t o a subsequent di sabi l i t y ar i si ng out si de t he per i od of t he

cover age . A r el at ed pr obl emi s t hat pol i ci es of di sabi l i t y i nsur ance do not

gener al l y pay per i odi cal payment s f or par t i al di sabi l i t y . Hence t her e i s a

di si ncent i ve t o under t ake par t - t i me wor k i n cases wher e t hi s mi ght be

possi bl e, and wher e i t mi ght be a t her apeut i c benef i t t o t he pat i ent . 80 The

same phenomenon has been obser ved i n connect i on wi t h soci al secur i t y

admi ni st r at i on i n t he Uni t ed Ki ngdom, wher e per i odi c payment s ar e not

pai d f or par t i al di sabi l i t y . 81

The i nf l uence of benef i t l evel s on i ncent i ves t o r et ur n t o wor k i s

t r adi t i onal l y a cont r over si al mat t er . Ther e i s a st r ong convi ct i on among

empl oyer s' or gani zat i ons and empl oyer s' r epr esent at i ves t hat r at es of

compensat i on equi val ent t o one hundr ed per cent of l ost ear ni ngs cr eat e a

di si ncent i ve t o r et ur n t o wor k . Whi l e t he evi dence i n suppor t of t hi s vi ew

i s equi vocal and cont r over si al , i t i s pr obabl y mor e val i d i n r el at i on t o

abi l i t y and Rehabi l i t at i on ( 1970) , p . 35 ; A. Ful ker son, Vocat i onal Rehabi l i t at i on i n t he

Wor ker s' Compensat i on Syst em ( 1980) , 33 Ar kansas LawRev. 723, at p . 739.

77 For f ur t her di scussi on, see TG. I son, The Cal cul at i on of Per i odi c Payment s f or

Per manent Di sabi l i t y ( 1985) , 22 Osgoode Hal l L. J . 735.
7s

Exampl es of t hi s f ear have been f ound by t he wr i t er , but not enough f or any

quant i t i ve est i mat e .
79

Per a casewor ker at an or gani zat i on of di sabl ed peopl e .
so Thi s emer ged f r om i nt er vi ews at pl aces of medi cal t r eat ment .
81 Har r i s, op . ci t . , f oot not e 48, p . 13 .
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mi nor t r ansi t or y di sabi l i t i es t han i t i s i n r el at i on t o mor e sever e and

pr ol onged di sabi l i t i es .
s' `

Conver sel y, a subst ant i al r educt i on f r om nor mal ear ni ngs can obvi -

ousl y be a cause of f i nanci al anxi et y and despai r , par t i cul ar l y among

f ami l i es at t he l ower l evel s of ear ni ngs wher e t her e i s l i t t l e or no di scr e

t i onar y i ncome . Pr obabl y t he opt i mumcompr omi se can be r eached at a

benef i t l evel of about ni net y per cent of pr oj ect ed ear ni ngs l oss .

C. Wel f ar e

Whi l e t he wel f ar e syst emwas i nt ended t o be a saf et y net f or t hose i n

need, goi ng on wel f ar e i s not or i ousl y a cause of addi t i onal st r ess, par t i cu-

l ar l y f or di sabl ed peopl e who bel i eve t hemsel ves t o be el i gi bl e f or wor k

er s' compensaai on or ot her i nsur ance benef i t s . The means t est , and i n

some j ur i sdi ct i ons t he degr adat i on i nvol ved i n vi si t i ng t he of f i ce at whi ch

benef i t s ar e obt ai ned, 83 ar e addi t i onal causes of st r ess .

Mor eover , some wel f ar e aut hor i t i es have f i xed budget s f or suppl e-

ment ar y ai d, wi t h t he r esul t t hat r ehabi l i t at i on equi pment may be deni ed

f or budget i ng r easons . Apar t f r omcausi ng emot i onal di st r ess, t hi s can be

a di r ect cause of physi cal heal t h pr obl ems, such as pr essur e sor es or ot her

t ypes of di sease . Wher e ext r a benef i t s ar e pr ovi ded t hr ough suppl emen-

t ar y ai d, t hey may be t er mi nat ed i n t he event of r et ur n t o wor k . Thi s

f eat ur e t oo can be count er - pr oduct i ve i n i t s i nf l uence on r ehabi l i t at i on .

These negat i ve i nf l uences of t he wel f ar e syst em can be seen as a

by- pr oduct of t he del ays and t he l i mi t at i ons i n cover age t hat char act er i ze

t he et i ol ogi cal l y- based syst ems .

A. Cl i ni cal Rehabi l i t at i on

I V Rehabi l i t at i on St r uct ur es

At or t cl ai m may i nf l uence t he pr ogr ess of cl i ni cal r ehabi l i t at i on but

i t does not usual l y pr oduce any change i n t he i nst i t ut i onal st r uct ur e .

Cl ai mant s r ecei ve t r eat ment i n t he same way and at t he same pl aces as

t hose wi t hout t or t cl ai ms . A wor ker s' compensat i on cl ai m, however , can

make a di f f er ence t o t he i nst i t ut i onal st r uct ur e of r ehabi l i t at i on, par t i cu-

l ar l y i n j ur i sdi ct i ons wher e wor ker s' compensat i on boar ds oper at e t hei r

own r ehabi l i t at i on cl i ni cs .
84

82 Thi s i s par t l y because wor ker s' compensat i on syst ems r ar el y compensat e f or l oss

of f r i nge benef i t s, and such l osses ar e mor e l i kel y i n cases of mor e sever e or pr ol onged

di sabi l i t y .
ss

For exampl e, at l east some of t he of f i ces admi ni st er i ng suppl ement ar y benef i t s i n

t he U. K.
8 4'

	

I n Canada, t hese ar e Br i t i sh Col umbi a, Al ber t a, Ont ar i o, and New Br unswi ck .
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The pr ovi si on of cl i ni cal r ehabi l i t at i on by wor ker s' compensat i on

boar ds has sever al advant ages . Fi r st , because r ehabi l i t at i on i s per cei ved
as a way of savi ng vast sums of money i n compensat i on f unds, i t i s al so
per cei ved as somet hi ng on whi ch money shoul d be spent . Per haps f or t hi s

r eason, t he boar d cl i ni cs somet i mes have equi pment and ot her f aci l i t i es

beyond t hose t hat ar e avai l abl e el sewher e . Some - of t he cl i ni cs al so have
ext ensi ve i ndust r i al wor kshops . Thus compr ehensi ve pr ogr ams of physi -

cal t her apy, counsel l i ng, j ob assessment and wor k pr act i ce can be pr o-

vi ded t hat woul d be l ess l i kel y t o come about wi t hout t he l i nkage of

cl i ni cal r ehabi l i t at i on wi t h t he compensat i on syst em.

Secondl y, di sabl ed wor ker s ar e commonl y cl assi f i ed i n compensa-

t i on syst ems and by empl oyer s i n ar bi t r ar y and ext r eme ways, such as
" unf i t f or wor k" or " f i t f or wor k" , t hough of t en wi t h an i nt er medi at e

cl assi f i cat i on, such as " f i t f or l i ght wor k" . These cl assi f i cat i ons ar e

i nt ended t o meet an admi ni st r at i ve need, but t hey can be count er - pr oduct i ve

i n r el at i on t o a wor ker who want s t o r et ur n t o wor k and i s appr ehensi ve

about hi s capaci t y t o cope . These cl assi f i cat i ons woul d not gener al l y be

used by, f or exampl e, physi ci ans, busi ness execut i ves, or schol ar s i n

r el at i on t o t hemsel ves . When r ecover i ng f r om a di sabi l i t y, t hey can ease

t hei r way back t o wor k, doi ng a l i t t l e at f i r st , and t hen bui l di ng up t he

amount as t hey f eel bet t er . Si mi l ar l y a di sabl ed i ndust r i al wor ker may l i ke
t o f eel hi s way back t o f ul l empl oyment , per haps begi nni ng wi t h a l i t t l e,

wor ki ng at hi s own speed ; bei ng abl e t o r est or qui t at a t i me of hi s own

choi ce, and wi t hout bei ng subj ect t o a f or eman who has expect at i ons of a

pr edet er mi ned l evel of per f or mance . Thi s gr aduat ed r et ur n t o wor k i s,

however , of t en unat t ai nabl e i n an i ndust r i al set t i ng . Thi s i s one of t he

pr obl ems t hat boar d cl i ni cs, i f t hey wor k wel l , can hel p t o over come .

Thi r dl y, t he admi ni st r at i on of cl i ni cal r ehabi l i t at i on by a wor ker s'
compensat i on boar d mi ght cr eat e a sense of ur gency t hat i s cr uci al t o t he

moment umof r ehabi l i t at i on . I n bad back cases i n par t i cul ar , t her e appear s

t o be a consensus among r ehabi l i t at i on per sonnel t hat t he psychol ogi cal
di mensi ons of t he di sabl ement gener al l y become ent r enched i f t he pat i ent

i s l ef t wi t hout ef f ect i ve di agnost i c and t r eat ment ser vi ces f or about si x

mont hs .

These advant ages must be bal anced, however , agai nst t he negat i ve

i nf l uences t hat boar d cl i ni cs may have on t he r ecover y of pat i ent s . Fi r st ,

admi ssi on t o a boar d cl i ni c can i ncr ease t he number of doct or s by whoma

pat i ent i s exami ned, " and can be di sor i ent i ng i n ot her ways . For exam-

pl e, cl ai ms adj udi cat i on and r ehabi l i t at i on counsel l i ng may be i n t he

hands of di f f er ent peopl e, and i f t he pat i ent nor mal l y l i ves beyond

85
See headi ng 11 Eabove . See al so B. H. G. Cur r y, Wor kmen' s Compensat i on Boar d

Hospi t al and Rehabi l i t at i on Cl i ni c, [ 1973] Medi cal Tr i al Techni que Quar t er l y 121, at p .

131 .
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dai l y t r avel l i ng di st ance of t he cl i ni c, he may be r emoved f r om t he
suppor t of f ami l y l i f e . The di sor i ent at i on and mul t i pl i cat i on of medi cal
exami nat i ons can be aggr avat ed i f t he pat i ent has a non- compensabl e
di sabi l i t y i n addi t i on t o t he compensabl e di sabi l i t y, and i f t he non-
compensabl e di sabi l i t y i s bei ng t r eat ed concur r ent l y el sewher e .

The admi ni st r at i on of a cl i ni cal f aci l i t y by a wor ker s' compensat i on
boar d can al so i ncr ease anxi et y i n ot her ways . Pat i ent s somet i mes assume
t hat success i n t r eat ment wi l l be measur ed by t he t er mi nat i on of compen
sat i on payment s, and t hat consequent l y i ncent i ves or pr essur es mi ght
exi st f or cl i ni c st af f t o be undul y hast y i n cl assi f yi ng pat i ent s as r ecov-

er ed . Wher e t hi s f ear exi st s, pat i ent s may r eact by st r i vi ng t o avoi d or
deny par t i al success i n t her apy, or ot her wi se by st r i vi ng t o pr ove t hei r

di sabi l i t i es . Agai n, t he connect i on wi t h t he compensat i on syst em may

i nduce a pat i ent t o f ear t hat i f he i s unabl e t o pr ogr ess t o t he sat i sf act i on of

t he t r eat i ng doct or , he may be l abel l ed a mal i nger er .

Ot her pr obl ems, t oo, can ar i se i f t hi s st r uct ur e i s per cei ved as a f or m

of benef i t cont r ol . Obvi ousl y any r educt i on i n candour by pat i ent s can

aggr avat e t he di f f i cul t i es of di agnosi s and t he pr escr i pt i on of t r eat ment .

Ther e may al so be a r i sk of al t er nat i ve and mor e i magi nat i ve f or ms of

r ehabi l i t at i on, whi ch may have gr eat er pot ent i al i n some cases, bei ng

over l ooked . For exampl e i n some cases, wher e a pat i ent i s al r eady t oo

i nst i t ut i onal i zed, some f or m of vol unt ar y wor k i n t he l ocal communi t y

coul d be pr ef er abl e t o t he cl i ni cal set t i ng as a st ep t owar ds empl oyment .

Anot her l i mi t at i on i s t hat because t he boar d cl i ni cs have a capt i ve
cl i ent el e, t he qual i t y of t hei r out put i s not moni t or ed by mar ket move-
ment s . They ar e r el at i vel y i mmune f r omt he mar ket pr essur es t hat mi ght
compel a sensi t i vi t y t o cl i ent sat i sf act i on, or cl i ent per cept i ons of t he
qual i t y of t he t r eat ment . Thi s may hel p t o expl ai n t he par ami l i t ar y at mo-
spher e t hat has pr evai l ed i n some per i ods at some of t he compensat i on
boar d cl i ni cs . To some ext ent , however , t he pol i t i cal pr ocess ser ves as a
subst i t ut e f or t he l ack of mar ket mechani sms f or qual i t y cont r ol , and even

mar ket mechani sms oper at e t o some ext ent . For exampl e, i t i s f ai r l y
common nowadays f or a boar d t o accommodat e any pr ef er ence t hat a
pat i ent may have f or t r eat ment el sewher e .

Wi t hout al l ocat i ng enor mous r esour ces t o an ext ensi ve i nqui r y, i t
woul d be i mpossi bl e t o r each any over al l concl usi on on whet her t he
admi ni st r at i on of r ehabi l i t at i on cl i ni cs by wor ker s' compensat i on boar ds
i s desi r abl e, or whet her such cl i ni cs shoul d be separ at ed ent i r el y f r om
compensat i on syst ems . No doubt t oo t he advant ages and di sadvant ages of
t hi s st r uct ur e var y wi t h t i me and pl ace . For what i t i s wor t h, however , t he
hunch of t he wr i t er i s t hat , on t he whol e, t hi s st r uct ur e pr obabl y does

mor e good t han har m.

I t i s al so i nt er est i ng t o not e t hat what ever t her apeut i c damage t hi s

st r uct ur e mi ght do coul d t o a l ar ge ext ent be avoi ded by t he abol i t i on of
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et i ol ogi cal l y- based compensat i on syst ems, and t hei r r epl acement by a

compr ehensi ve pl an . A consequence of havi ng a r ehabi l i t at i on cl i ni c

admi ni st er ed by a wor ker s' compensat i on boar d i s t hat pat i ent s ar e cl assi -

f i ed et i ol ogi cal l y f or t he pur pose of cl i ni cal t r eat ment . Thi s cont r ast s

dr amat i cal l y wi t h t he cl assi f i cat i ons t hat woul d make t he gr eat est cont r i -

but i on t o over al l success i n r ehabi l i t at i on . For exampl e, di agnost i c cl assi -

f i cat i ons may somet i mes be usef ul t o f aci l i t at e speci al i zat i on and econo-

mi es of scal e i n t r eat ment . Geogr aphi cal cl assi f i cat i ons and r egi onal

r ehabi l i t at i on f aci l i t i es can have advant ages i n pr eser vi ng home cont act s .

Per haps age cl assi f i cat i ons mi ght have some use . Occupat i onal cl assi f i ca-

t i ons may be usef ul on t he t heor y t hat t hose r et ur ni ng t o manual l abour

r equi r e mor e i nt ensi ve t her apy t han t hose r et ur ni ng t o sedent ar y posi -

t i ons . Et i ol ogy, however , i s gener al l y i r r el evant t o cl i ni cal r ehabi l i t at i on

needs . Thus i f t he t ot al cl i ent el e of cl i ni cal r ehabi l i t at i on f aci l i t i es i s

di vi ded et i ol ogi cal l y, t her e i s a pr opor t i onat e decr ease i n t he use of cl assi -

f i cat i ons whi ch coul d cont r i but e mor e t o t he success of r ehabi l i t at i on f or

di sabl ed peopl e as a whol e .

A compr ehensi ve pl an of compensat i on f or di sabl ement , under whi ch

el i gi bi l i t y f or benef i t s does not depend upon et i ol ogy, coul d pr eser ve t he

benef i t of connect i ng cl i ni cal r ehabi l i t at i on wi t h compensat i on whi l e at

t he same t i me not i mpai r i ng t he use of ot her cl assi f i cat i ons t hat woul d

maxi mi ze t he over al l success of cl i ni cal r ehabi l i t at i on .

P. Soci al Rehabi l i t at i on

Thi s t er m r ef er s t o assi st ance t o a di sabl ed per son i n r eadj ust ment t o

empl oyment , f ami l y, r ecr eat i onal and communi t y l i f e . As wi t h cl i ni cal

r ehabi l i t at i on, t he admi ni st r at i on of r ehabi l i t at i on ser vi ces by a wor ker s'

compensat i on boar d has subst ant i al advant ages compar ed wi t h a separ at e

st r uct ur e . I n par t i cul ar , i t t ends t o cr eat e a sense of ur gency t hat i s cr uci al

i f damagi ng del ays ar e t o be avoi ded . Agai n, havi ng t he cl ai ms adj udi ca-

t or and t he r ehabi l i t at i on consul t ant wor ki ng under common di r ect i on f or

t he same or gani zat i on can pr omot e consi st ency i n t hei r communi cat i ons .

Thi s can mi ni mi ze t he r i sk of anxi et i es bei ng cr eat ed by an adj udi cat or

and a r ehabi l i t at i on consul t ant havi ng di f f er ent expect at i ons of t he pat i ent .

Ther e ar e, however , si gni f i cant pr obl ems wi t h t hi s st r uct ur e . Her e

agai n, many and per haps most of t hese r esul t not f r omt he admi ni st r at i on

of r ehabi l i t at i on by a compensat i on aut hor i t y, but f r omt he admi ni st r at i on

of r ehabi l i t at i on ser vi ces i n conj unct i on wi t h a compensat i on syst em t hat

i s et i ol ogi cal l y based .

Per haps t he maj or pr obl emi s t i mi ng . Whi l e t he connect i on wi t h t he

compensat i on syst empr obabl y r esul t s i n speedi er r ehabi l i t at i on i n most

cases, i t can cr eat e del ays i n some . I f t her e i s a del ay i n adj udi cat i on,

per haps t o det er mi ne et i ol ogy, t her e may be a consequent i al del ay i n t he

commencement of r ehabi l i t at i on unt i l i t has been deci ded whet her t he ,
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di sabi l i t y i s compensabl e . A si mi l ar pr obl em ar i ses out si de t he wor ker s'
compensat i on cont ext . For exampl e, i n r el at i on t o di sabi l i t y i nsur ance,
cases ar i se i n whi ch t he i nsur er del ays t he pr ovi si on of equi pment t o see
what gover nment ser vi ces wi l l pr ovi de, and vi ce ver sa .

The conver se pr obl em may ar i se t owar ds t he end of a cl ai m. The
r ecover y of a pat i ent and t he t er mi nat i on of compensat i on benef i t s, or t he

assessment of a pensi on, do not as a mat t er of l aw t er mi nat e el i gi bi l i t y f or

r ehabi l i t at i on ser vi ces, " but t hey of t en have t hat ef f ect i n pr act i ce .

Anot her concer n i s t hat t hi s st r uct ur e may r est r i ct a pat i ent ' s or di -

nar y f r eedom of choi ce, somet i mes t o t he ext ent of becomi ng a ser i ous
i nt r usi on on ci vi l l i ber t i es . Thi s r i sk i s at i t s hei ght when per i odi c pay
ment s ar e measur ed by r ef er ence t o act ual l oss of ear ni ngs . I n connect i on

wi t h t he admi ni st r at i on of r ehabi l i t at i on ser vi ces by wel f ar e aut hor i t i es, i t

has been ar gued t hat :

I nvar i abl y, t he t endency wi l l be f or di spenser s t o seek or assume gr eat er cont r ol
over r eci pi ent s . The gr eat er t he cont r ol , t he gr eat er t he abi l i t y t o mi ni mi ze cost s .
But t he gr eat er t he cont r ol exer ci sed by di spenser s, t he l ess wi l l be t he f r eedom

enj oyed by r eci pi ent s . 117

I n i t s wor st f or m, t hi s cont r ol can make r ehabi l i t at i on ser vi ces a euphe-

mi smf or benef i t cont r ol by puni t i ve sur vei l l ance .

Wher e r ehabi l i t at i on ser vi ces depar t ment s of wor ker s' compensat i on

boar ds oper at e pr oper l y, t he r ehabi l i t at i on consul t ant s i dent i f y sui t abl e

j obs and assi st t he cl ai mant s i n obt ai ni ng t hem. What has happened at

some boar ds, however , i s t hat cl ai mant s ar e r equi r ed t o make a dai l y j ob

sear ch as a condi t i on of cont i nui ng el i gi bi l i t y f or benef i t s, and t o r epor t t o

t he boar d a mi ni mum number of j ob sol i ci t at i ons made i n each t i me

per i od . Acl ai mant must do t hi s, not wi t hst andi ng t hat t he boar d, t hr ough

t he use of i t s own r esour ces and exper i ence, has been unabl e t o i dent i f y

any sui t abl e empl oyment f or whi ch he mi ght appl y . I t i s har d t o concei ve
of anyt hi ng mor e debi l i t at i ng, or mor e count er - pr oduct i ve i n r el at i on t o
genui ne r ehabi l i t ai t on, t han t o r equi r e a cl i ent t o subj ect hi msel f t o a
pr ocess of const ant r ej ect i on .

Anot her pr obl emwi t h t he st r uct ur e i s t hat vocat i onal r ehabi l i t at i on i s

somet i mes pur sued t o t he excl usi on of ot her soci al goal s . s$ I ndeed, t he

r ehabi l i t at i on ser vi ces depar t ment s of some wor ker s' compensat i on boar ds

ar e act ual l y named vocat i onal r ehabi l i t at i on depar t ment s . Mor eover , t her e i s

a pr opensi t y f or r et ur n t o t he pr e- i nj ur y empl oyment t o be per cei ved

aut omat i cal l y as t he pr i mar y goal . Typi cal l y, t he pr i or i t i es ar e l i st ed as :

se TG. I son, Wor ker s' Compensat i on i n Canada ( 1983) , par a . 277 .
87 Canadi an Ci vi l Li ber t i es Associ at i on, Ci vi l Li ber t i es and t he Admi ni st r at i on of

Publ i c Wel f ar e ( 1970) , p. 1 . See al so Comment , AModel Negat i ve I ncome Tax St at ut e

( 1978) , 78 Yal e Law Jour nal 269, at p . 282 .
ss

See, e. g . , E. M. Ross, Rehabi l i t at i on and Wor kmen' s Compensat i on ( 1975) , 23

Occupat i onal Heal t h Nur si ng 14, at p . 15 .
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( 1) r et ur n t o t he pr e- i nj ur y occupat i on wi t h t he pr e- i nj ur y empl oyer ;

( 2) r et ur n t o some ot her sui t abl e empl oyment wi t h t he pr e- i nj ur y

empl oyer ;

( 3) pl acement i n some ot her sui t abl e empl oyment . 89

Thi s appr oach t ends t o excl ude ot her di mensi ons of soci al r ehabi l i t at i on

( such as r ecr eat i onal act i vi t y or domest i c adj ust ment ) ei t her as i ndepen-

dent goal s, or as a pr el ude t o empl oyment . Thi s appr oach may al so

over l ook t he pot ent i al r i sk of t he pr e- i nj ur y empl oyment as a cause of

f ur t her i nj ur y, and whet her some al t er nat i ve empl oyment mi ght not be

heal t hi er f or t he cl ai mant i n t he l ong r un . Agai n :

Many wor ker s woul d l i ke t o embar k on, a car eer change f ol l owi ng i nj ur y f or r easons

t hat may not be under st ood. by or even expl ai ned t o doct or s or r ehabi l i t at i on consul -

t ant s, but t he r ehabi l i t at i on pr ocess t ends i o' expect t hei r r et ur n t o t he pr evi ous

occuapt i on . 90

Anot her i nf l uence of t he compensat i on syst emon r e- empl oyment i s

exper i ence r at i ng . I t can cr eat e an i ncent i ve f or an empl oyer t o assi st i n

get t i ng a di sabl ed wor ker back t o . wor k, but i t can al so i ncr ease t he

anxi et i es of a di sabl ed wor ker by cr eat i ng suspi ci ons . I f t he empl oyer ' s

mot i vat i on i s t he r educt i on of compensat i on cost s ( whi ch woul d be shor t -

t er m) , t he r e- empl oyment of f er ed t o t he wor ker mi ght not be secur e and

heal t hy i n t he l ong r un .

A mor e sever e pr obl em ar i ses i f r ehabi l i t at i on i s associ at ed wi t h a

compensat i on syst em t hat does not pay benef i t s f or par t i al di sabi l i t y . I n

t hi s connect i on, t her e has been a t r end i n r ecent year s f or di sabi l i t y

i nsur er s t o seek i nvol vement i n r ehabi l i t at i on pr ogr ams, even . t o t he ext ent

of ar gui ng t hat t hey shoul d be par t of " t he r ehabi l i t at i on t eam" . Any such

r ol e cr eat es obvi ous conf l i ct s of i nt er est , and t he cl ai mt o such a r ol e may

wel l be a cause of anxi et y t o a pat i ent , par t i cul ar l y i f hi s at t endi ng

physi ci an appear s t o acqui esce . Wher e a pol i cy of di sabi l i t y i nsur ance

pays ongoi ng benef i t s onl y f or t ot al di sabi l i t y, a pat i ent may suspect t hat

t he i nt er est of t he i nsur er i n r ehabi l i t at i on i s si mpl y t o demonst r at e t hat

t he di sabi l i t y i s l ess t han t ot al . Hence i f a pr oposed r ehabi l i t at i on pr ogr am

i s l i kel y t o r esul t i n some empl oyment i ncome, but of modest amount or

uncer t ai n cont i nui t y, t he pat i ent mi ght be t empt ed t o r esi st .

Concl usi ons

Pr esent syst ems of compensat i on f or di sabl ement do not appear t o i nf l i ct

t her apeut i c damage on any br oad scal e . I ndeed, syst ems under whi ch

benef i t s gener al l y commence ver y qui ckl y, such as t he Canadi an syst ems

sy See, e. g . , Annual Repor t of t he Wor ker s' Compensat i on Boar d f or t he Yukon f or

1980, p . 4 .
v°

C. M. Br odsky, Compensat i on I l l ness as a Ret i r ement Channel ( 1971) , 19 Jour nal

of t he Amer i can Ger i at r i cs Soci et y 51 .
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of wor ker s' compensat i on, have a br oad benef i ci al i nf l uence i n r el i evi ng

cl i ent s f r om f i nanci al anxi et y . Never t hel ess, compensat i on syst ems do

pr oduce si gni f i cant t her apeut i c damage i n some cases . The t her apeut i c

si gni f i cance of compensat i on st r uct ur es i s, t her ef or e, suf f i ci ent l y i mpor -

t ant t hat i t shoul d be consi der ed i n any r evi si ons of syst em desi gn . Thi s

consi der at i on i s most l i kel y t o occur when a syst em i s r evi sed t hr ough

car ef ul cont empl at i on by peopl e who can see t he i mpact of t he opt i ons on

t he syst em as a whol e, and on i nt er act i on wi t h ot her syst ems . I t i s l east

l i kel y t o occur when a syst emi s r evi sed by ad hoc r esponses t o l obbyi ng

pr essur es, gui ded pr i mar i l y by t he pol i t i cal pr agmat i sm of t he moment .

Whi l e a swi t ch f r om et i ol ogi cal l y- based syt ems t o a uni ver sal and

compr ehensi ve syst em of compensat i on f or di sabl ement i s desi r abl e f or

ot her r easons, 9l i t woul d al so have t her apeut i c advant ages i n :

el i mi nat i ng a di st or t i ng i nf l uence on medi cal opi ni ons r el at i ng

t o di agnosi s and et i ol ogy, t her eby i mpr ovi ng accur acy and t he

pr escr i pt i on of t r eat ment ;

( 2) r educi ng t he i nci dence of del ay i n t he payment of cl ai ms, par t i c-

ul ar l y by el i mi nat i ng t he del ay t hat occur s i n t or t cl ai ms, t her eby

r educi ng anxi et y and di si ncent i ves t o cl i ni cal or vocat i onal

r ehabi l i t at i on ;

( 3) r educi ng psychol ogi cal i mpai r ment by r educi ng t he number of

medi cal exami nat i ons r equi r ed and t he number of physi ci ans

i nvol ved i n a case ;

( 4) r educi ng t he i nci dence of physi cal i nt r usi on r equi r ed by some

di agnost i c t echni ques ;

( 5) i mpr ovi ng communi cat i on bet ween cl ai ms adj udi cat or s, r ehabi l -

i t at i on consul t ant s and cl ai mant s by f aci l i t at i ng gr eat er decent r al -

i zat i on ;

( 6) per mi t t i ng mor e usef ul cl assi f i cat i ons t o be used i n t he est abl i sh-

ment of cl i ni cal r ehabi l i t at i on f aci l i t i es whi l e at t he same t i me

pr eser vi ng t he advant ages of at t achi ng t hose f aci l i t i es t o t he

compensat i on syst em.

The i nci dence of monet ar y gai n i s r eadi l y and per haps gr ossl y over -

est i mat ed . Any medi cal opi ni on cont ai ni ng a di agnosi s of monet ar y gai n,

secondar y gai n, compensat i on neur osi s or f unct i onal over l ay shoul d be

subj ect ed t o cr oss- exami nat i on, par t i cul ar l y t o di scover what sympt oms

suppor t ed t he di agnosi s . Any such " di agnosi s" r eached onl y by excl u-

si on shoul d be r ej ect ed .

91 See, e . g . , TG. I son, Human Di sabi i l t y and Per sonal I ncome, i n L. Kl ar ( ed . ) ,

St udi es i n Canadi an Tor t Law ( 1977) , c . 15 ; R. Lewi s, Tor t and Soci al Secur i t y : The

I mpor t ance At t ached t o t he Cause of Di sabi l i t y wi t h Speci al Ref er ence t o t he I ndust r i al

I nj ur i es Scheme ( 1980) , 43 Moder n Law Rev . 514 .
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To mi ni mi ze t he psychol ogi cal di mensi ons of a di sabi l i t y, as wel l as
f or ot her r easons, pr i mar y adj udi cat i on must be per cei ved as a t hought f ul
and cr uci al r ol e . ] Except f or mi nor t r ansi t or y di sabi l i t i es, pr i mar y adj udi -
cat i on i s not a r ol e f or cl er i cal gr ade per sonnel .

The r esponse t o a doubt f ul cl ai m must be one of pr ompt and sensi -
t i ve i nvest i gat i on . Any pr act i ce of denyi ng doubt f ul cl ai ms t o see i f a
cl ai mant appeal s i s l i kel y t o r esul t i n t her apeut i c damage as wel l as
i nj ust i ce .

Any compensat i on payabl e f or i nt angi bl es such as pai n and suf f er -
- i ng, and l oss of ameni t i es of l i f e, coul d be cal cul at ed by t he degr ee of
physi cal i mpai r ment , usi ng a schedul e as a gui de, r at her t han by an
open- ended i nt ui t i ve j udgment . Thi s woul d r educe t her apeut i c damage as
wel l as i mpr ovi ng f ai r ness and ef f i ci ency .

Any pr ogr amof abuse cont r ol shoul d i ncl ude t he abuse of cl ai mant s
as wel l as abuse by cl ai mant s, and any pr ogr amf or t he cont r ol of abuse
by cl ai mant s shoul d be car ef ul l y t ar get ed . I t can i ncl ude puni shment f or
t hose gui l t y of f r aud, but i t shoul d not be so i ndi scr i mi nat e t hat ever y
cl ai mant i s t r eat ed wi t h suspi ci on .

A compensat i on syst em t hat pays onl y f or t ot al di sabi l i t y i s l ess
conduci ve t o r ehabi l i t at i on t han one t hat pays al so f or par t i al di sabi l i t y .

The adver sar y model of adj udi cat i on has ser i ous di sadvant ages when
used i n r el at i on t o compensat i on f or human di sabl ement and deat h .

I n wor ker s' compensat i on, exper i ence r at i ng i s a cause of t her apeu-
t i c damage .
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