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EXECUTIVE SUMMARY

This study on the limits on the use of private military and security companies (PMSCs) in armed
conflict and peace operations addresses three issues that are at the heart of the on-going process
of regulating the industry.

First, having concluded that most PMSC contractors have the status of civilians under
international humanitarian law, the work delves into the concept of direct participation in
hostilities. It is widely acknowledged that PMSCs should not be given tasks which will entail a
direct participation in hostilities. Since many PMSCs exploit the right to use force in self-
defence in order to fulfil their contractual duties, understanding when a use of force ostensibly
taken in self-defence may in fact constitute direct participation in hostilities is crucial to
respecting that limit on their use. This analysis also takes into account the unique meaning of
self-defence in the context of peace operations and its relevance for the use of PMSCs.

Secondly, in the absence of an international convention prohibiting the use of PMSCs by states
and/or international organizations, this study attempts to discern existing limits under
international law on recourse to them. For states, it concludes that an implicit prohibition to
delegate the power to take a decision to use force against another state to a private actor has
ramifications for the roles PMSCs may be given when operating drones or conducting cyber
operations, among other things. For international organizations using PMSCs in peace
operations, it relies on an analysis of the principles of peacekeeping and international
humanitarian law to identify limits on the roles for which PMSCs may be used, in particular as
a component of the peacekeeping force or as security guards.

Finally, this study provides an analysis of the potential responsibility of states and international
organizations for wrongful acts of PMSCs. Using a critical examination of the International
Law Commission’s Draft Articles on Responsibility of International Organizations, it
concludes that it may be possible to attribute wrongful acts of PMSC contractors — particularly
security guards and civilian police — to the United Nations, including when attribution
contravenes the UN’s internal policy or rules. It acknowledges that attributing PMSCs to
international organizations is not a panacea, however, and explores the paucity of mechanisms
to enforce the responsibility of international organizations.
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1 INTRODUCTION: CONCEPTS, DEFINITIONS, ISSUES

A INTRODUCTION

The proliferation of private military and security companies (PMSCs) in the past decade, and
especially the extensive recent use of them by major military powers in the conflicts in Iraq
and Afghanistan, has led to impassioned debate and controversy. In many respects, the use of
private contractors in armed conflict is not a new phenomenon. In fact, some of the earliest
treaties governing armed conflicts provided prisoner-of-war status for ‘sutlers’ and
‘contractors’ ‘who follow an army without directly belonging to it’.! Sutlers and contractors
provided catering and basic logistical support for armed forces. However, the sheer numbers of
these traditional contractors and the expansion of their roles to include security provision,
combined with cases in which states contracted companies to fight for them around the turn of
the twenty-first century, has changed the playing field.2 Much of the debate has to do with the
ethics and wisdom of their use. Political scientists are particularly concerned by what they
perceive as the weakening of the state monopoly over the use of armed force, long considered
the hallmark of modern statehood. What are the implications for states and for international
society? Should PMSCs be used at all? If so, how? On one hand, some see PMSCs as potential
saviours, invoking the alleged success of a PMSC in halting conflict in Sierra Leone in 2000,
which they contrast sharply to the almost criminal inaction of the international community
during the genocide in Rwanda in 1994.> Such commentators — including some with strong ties
to the industry — argue that PMSCs could be used as the peacekeepers of the future and have

argued for the acceptance of their use in Darfur.* On the other hand, others characterize virtually

! Hague Convention (II) with Respect to the Laws and Customs of War on Land and its annex: Regulations
concerning the Laws and Customs of War on Land. The Hague (29 July 1899) Article 13.

2 On behalf of the United States alone, there were more than 210 000 private military and/or security contractors
in Iraq and Afghanistan in 2010. See US Commission on Wartime Contracting, Final Report to Congress
‘Transforming Wartime Contracting: Controlling costs, reducing risks’ (August 2011) 2.

3 In particular, Doug Brooks, ‘Messiahs or mercenaries? The future of international private military services’
(2000) 7 Intl Peacekeeping 129-144 at 131 and 134; see also Oldrich Bures, ‘Private military companies: A
second best peacekeeping option?’ (2005) 12 Intl Peacekeeping 533-546 at 543.

4 See eg Malcolm Patterson, ‘A Corporate Alternative to United Nations Ad hoc Military Deployments’ (2008)
13 J Conflict and Security L 215-231; Patterson, Privatising Peace: A Corporate Adjunct to United Nations
Peacekeeping and Humanitarian Operations (Palgrave Macmillan 2009); F Fountain, ‘A Call for “Mercy-
naries”: Private Forces for International Policing” (2004) 13 Michigan State UJ Intl L 227-261; Bures (n 3);
Victor-Yves Ghebali, ‘The United Nations and the Dilemma of Outsourcing Peacekeeping Operations’ in Alan
Bryden and Marina Caparini, Private Actors and Security Governance (Geneva: DCAF 2006) 213-230; James
Pattison, ‘Outsourcing the responsibility to protect: humanitarian intervention and private military and security
companies’ (2010) 2 Intl Theory 1-31; Leslie Hough, ‘A study of peacekeeping, peace-enforcement and private
military companies in Sierra Leone’ 16.4 African Security Review, Institute for Security Studies, 8-21; Margaret
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all PMSCs as mercenaries and argue they should be banned altogether, pointing to an alleged
greater propensity for violence, or to their ostensible impunity, as evidenced by the fact that no
PMSC personnel have been prosecuted for involvement in the abuses in Abu Ghraib prison, nor
for their acknowledged role in relation to the trafficking of women in Bosnia in the 1990s.’
Many focus on the changes needed at international and national levels in order to control and

regulate the existing industry.°

The use of private military and security companies in peace operations has garnered far less
attention to date than their use in armed conflicts and other situations more generally. Perhaps
this is not surprising, as the roles of PMSCs in peace operations have often been confined to
more traditional activities of civilians accompanying armed forces. Peace operations are also
not often seen as ‘armed conflicts’, such that there may appear to be less cause for concern.
Recently, however, the United Nations has clearly reported its use of private security guards in
peace operations.” Moreover, the Secretary-General has acknowledged that the UN relies on
private security guards in situations to which international humanitarian law applies, stating,
‘The use of armed private security companies has enabled operations in situations in which
there was a mandated need for the United Nations system to carry out its work, such as in

complex emergency situations and post-conflict or conflict areas.’® Indeed, in 2013, the UN

Gichanga, ‘Fusing Privatisation of Security with Peace and Security Initiatives’ (2010) ISS Paper 219; K Charles
and C Cloete, ‘Outsourcing United Nations Peacekeeping roles and Support Functions’ (2009) South African J
Industrial Engineeringl-13. See also M Gichanga, M Roberts and S Gumedze, ‘Conference Report: The
Involvment of the Private Security Sector in Peacekeeping Missions’ Institute for Security Studies, Nairobi
Office, (21-22 July 2010). For industry lobbying, see M Boot, ‘Darfur Solution: Send in the mercenaries’ Los
Angeles Times (31 May 2006) B13; Christopher Rochester, ‘White paper: A Private Alternative to a Standing
United Nations Peacekeeping Force’ (Peace Operations Institute 2007); Doug Brooks, ‘Private Military Service
Providers: Africa’s Welcome Pariahs’ in Laurent Bachelor (ed), Nouveaux Mondes - Guerres d’Afrique (Spring
2002) 69-86. For an article explicitly opposing such use of PMSCs, see A Leander and R van Munster, ‘Private
Security Contractors in the Debate about Darfur: Reflecting and Re-inforcing Neo-Liberal Governmentality’
(2007) 21 Intl Relations 201-216.

> Enrique Ballasteros, ‘Report of the Special Rapporteur’, UN Doc E/CN.4/1999/11 (13 January 1999) wanted
them banned. See also Sarah Percy, ‘Morality and regulation’ in Simon Chesterman and Chia Lehnardt, From
Mercenaries to Market (Oxford University Press 2007) 24-28. On the difficulty in prosecuting those involved in
sex trafficking in Bosnia, see Margaret Maffai, ‘Accountability for private military and security company
employees that engage in sex trafficking and related abuses while under contract with the United States
overseas’ (2008-2009) 26 Wisconsin Intl L J 1095-1139. Maffai does not argue that PMSCs should be banned.

® One of the key papers that set the tone for debates in regulating the industry is by Caroline Holmqvist, ‘Private
Security Companies: The Case for Regulation’ (SIPRI Policy Paper No 9, 2005); see also Human Rights First,
‘Private Security Contractors at War: Ending the Culture of Impunity’ (2008).

7 Report of the Secretary-General, ‘Use of private security’, UN Doc A/67/539 (22 October 2012) para 3: ‘The
United Nations has long used private security companies, mostly involving unarmed local contractors to secure
premises for the protection of United Nations personnel and/or assets against criminal activities. In recent years,
however, faced with demands from Member States to carry out mandates and programmes in high-risk
environments, in addition to increased evidence that the United Nations is a specific target in some such
environments, organizations of the United Nations system have, as a last resort, contracted armed private
security companies to protect United Nations personnel, premises and assets.’

§ Ibid.



will spend more than $30 million on private security in special political missions and peace
operations; for 2014, more than $40 million has been budgeted.® In addition, one state
contributes its civilian police to UN and other peace operations via PMSCs. This state of affairs
raises new and interesting questions relating to the use of force in peace operations but it is far
from the only use of PMSCs in that context. Indeed, private military and security companies
have been used in every peace operation since 1990. Reliance on them is increasing at a time
when peace operations themselves are becoming ever more complex. For these reasons and

others, the laws governing their use merit careful study.

B SCOPE AND AIMS OF THIS STUDY

This study will focus on the current legal framework governing the use of PMSCs in armed
conflicts and peace operations. An examination of the legal limits on the use of PMSCs has
several aims: first, to help states and international organizations that use PMSCs (and PMSCs
themselves) to better implement their existing obligations, especially in preserving the
distinction between combatants and civilians. In this regard it focuses on ensuring that PMSCs
are not used in ways in which they could likely participate directly in hostilities. Secondly, in
the absence of a convention specifically prohibiting the outsourcing of certain activities, this
study will set out the limitations on outsourcing that are already present in the existing
framework of public international law. Finally, no matter whether states and international
organizations use PMSCs in a way that remains within the limits identified or surpasses them,
such states or organizations remain responsible on some levels. To accomplish these goals, I
will draw on international humanitarian law (IHL) in detail to understand the explicit and
implied limitations on the use of PMSCs in that body of law. In addition, this study will examine
the relevant rules relating to the lawful recourse to the use of force, international human rights
law and the law governing peace operations to determine what limits on the use of PMSCs can
be identified in existing international law. Finally, it will address the law on international

responsibility for wrongful acts of PMSCs for states and for international organizations.

The following sections set out the structure of this study in more detail. The final section of the

introduction defines key concepts and terms used in this study.

9 UN Advisory Committee on Administrative and Budgetary Questions, ‘Reports on the Department of Safety
and Security and on the use of private security’, UN Doc A/67/624 (7 December 2012) Annexes I and II. The
special political missions include UNAMA, the UN Assistance Mission in Afghanistan.
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1 ASSESSING THE STATUS OF CONTRACTORS UNDER INTERNATIONAL

HUMANITARIAN LAW AND ITS IMMEDIATE IMPLICATIONS
International humanitarian law (IHL) is the body of public international law that applies in

situations of armed conflict.!? It is a body of law that provides detailed rules for the protection
of civilians and others who do not or no longer participate in hostilities and rules that regulate
the conduct of hostilities. From the perspective of international humanitarian law, it is essential
to know whether private military and security contractors are civilians or combatants to
understand the limits that the existing law prescribes for what each may do. In Chapter 2, this
study thus takes as its starting point a careful examination of the status of private military and
security contractors under IHL. The standard conclusion that they are civilians (for the most
part) makes it necessary to consider what that status means with respect to the types of tasks
they may be mandated to perform. In particular, a key concern is the limit of what they may do
without becoming direct participants in hostilities — even inadvertently. Indeed, although
regulations may stipulate that they should not directly participate in hostilities, the complexity
of that concept requires a detailed analysis to know what that means in practice. This analysis
requires a detailed look at the relationship between the use of force in self-defence and the
concept of direct participation in hostilities. In addition, the inclusion of peace operations within
this study demands an examination of the concept of a limited use of force in peace operations
combined with the use of force in self-defence by PMSCs contracted to provide security in such

operations — a connection which has not been explored in any of the existing literature.

It 1s hoped that this analysis will help to implement the existing law, which a number of states
have acknowledged in signing the Montreux Document. The Montreux Document, which was
developed and signed by states, is a soft law instrument that affirms some of the legal
obligations of states in regard to the use of PMSCs in armed conflicts and that also sets out

good practices for states to enable them to better fulfil those obligations.!!

Following that analysis, in Chapter 3 this study will examine the limits in the general legal
framework relating to the use of force, with a particular focus on who, by the current rules, may

use force on behalf of a state. That analysis will rely in part on the conclusion set out in Chapter

101t is also known as the law of armed conflict, or LOAC. In this study, the term international humanitarian law,
or IHL, will be used.

1 ‘Montreux Document on pertinent international legal obligations and good practices for states related to
operations of private military and security companies during armed conflict’ (17 September 2008), Transmitted
to the UN General Assembly and Security Council in UN Doc A/63/467-S/2008/636 (6 October 2008). See also
Chapter 3, notes 7-9 and accompanying text.



2 that determines that PMSCs are normally not members of state armed forces and do not have

combatant status under IHL.

2 SEARCHING FOR EXPLICIT AND IMPLIED LIMITATIONS ON THE USE OF PMSCS BY

STATES
In general, the overarching concern with regard to PMSCs expressed by political scientists is

in relation to the wisdom and potential consequences of states outsourcing the capacity to use
force to non-state actors.'> Commentators from civilian, academic and military perspectives
have expressed serious concerns in regard to contractors who are authorized to use force —
especially when it occurs directly on behalf of a state, but also when they are permitted to do
so for independent businesses, international organizations or NGOs conducting activities in war
zones. Many ponder what is left of the state once it has willingly relinquished its monopoly on
the use of force, including in the realm of foreign relations.!® This concern is palpable even
when PMSCs are not constituted as a fully-fledged offensive military force.!* There are a

number of distinct elements related to this basic concern.

First, international relations theorists have raised concerns about whether the availability of
PMSC:s could scuttle the ‘democratic peace’ — that is, the theory that democratic states are less
likely to wage wars based in part on the need to be able to persuade an electorate that it should
support a government wishing to deploy human and material resources in an armed conflict.'®

In a nutshell, the idea is that democratic states using public armed forces will be less inclined

12 For some, all private military and security contractors are no more than mercenaries (regardless of whether
they meet any legal definition) and therefore they and the States that use them lack legitimacy. Observed by
Percy (n 5) 24-26 (but not reflecting her view). When the force is not used on behalf of the State, the concern is
primarily the wisdom of allowing private actors to assume roles and responsibilities that imply a use of force.

13 Commentators seem much less concerned at the proliferation of private security guards used domestically by
private persons, companies, and others in this regard. Elke Krahmann provides a lucid and compelling analysis
of the roots of the Weberian ideal and the concept of how citizens willingly gave up a private ability to use force
in exchange for protection from and by their sovereign or State: Krahmann, States, Citizens and the Privatization
of Security (Cambridge University Press 2010) 21-50. Paul Verkeuil, Outsourcing Sovereignty: Why
privatization of government functions threatens democracy and what we can do about it (Cambridge University
Press 2006); Laura Dickinson, Outsourcing War and Peace: Foreign Relations in a Privatized World (Yale
University Press 2011). Herbert Wulf points out that privatization of violence occurs on two levels — first, by
non-State groups that use violence against the State or one another, and second, by the State when it delegates or
otherwise outsources the capacity to use force to private actors. See Herbert Wulf, Internationalizing and
Privatizing War and Peace (Basingstoke: Palgrave Macmillan 2005) at 4.

14 See Verkeuil, ibid, Dickinson, ibid. The most commonly cited examples of PMSCs acting as military forces on
behalf of a State are Executive Outcomes in Angola and Sierra Leone and Sandline in Papua New Guinea, but
there are other instances as well. Such companies raise other concerns, including the control over the use of force
on foreign soil by a home state and the repercussions of such acts.

15 In particular, see Deborah Avant, ‘The Implications of Marketized Security for IR Theory: The Democratic
Peace, Late State Building, and the Nature and Frequency of Conflict” (2006) 4 Perspectives on Politics 507-528.
Molly Dunigan, Victory for Hire: Private Security Companies’ Impact on Military Effectiveness (Stanford
University Press 2011) 27.



to embark on military campaigns, especially when there is a possibility they will lose or when

a particular outcome of the armed conflict is not perceived as relevant to the state’s interests.'®

In this vein, a number of commentators have pointed out that the US would not have been able
to invade Iraq without introducing conscription if it had not been able to rely on contractors —
conscription being a policy that could and probably would be political suicide for any US
administration after the debacle of the Vietnam War.!” Government (and military) officials
affirm the impact of the existence of contractors on foreign policy options in not so many words
when they say that the US armed forces cannot deploy without contractors.!® In fact, in 2008,
the US Department of Defense ‘estimated that it would need nine new Army brigades to replace
the current number of PSC employees working in Iraq’!® — and this was only for security
contractors, who represent around 15% of the contractor workforce. Indeed, this concern has
been expressed in particular in relation to what many term private security providers or
mercenaries. In fact it is even more salient when it comes to contractors who carry out more
prosaic logistics tasks. In a sense, these may be the real ‘force multipliers’.?! Present in Iraq and
Afghanistan in greater numbers than US forces, the availability of the use of PMSCs may make

the difference of being able to go to war at all.

In any case, the ready availability of contractors allows the power to wage wars to accrue to the
executive branch of government.?? Deborah Avant argues that the ‘marketization’ of force
‘redistribute[s] power over the control...of force’.?> Consequently, some argue that widespread

use of PMSCs threatens democracy itself.**

16 Hannah Tonkin, State Control over Private Military and Security Companies in Armed Conflict (Cambridge
University Press 2011) 21: ‘According to this argument, which can be traced at least as far back as Machiavelli,
the citizen army may constrain the state from going to war.” For a discussion of the relationship between
democracy and war, see generally Nigel White, Democracy Goes to War: British Military Deployments under
International Law (Oxford University Press 2009).

17 Allison Stanger, One Nation Under Contract: The Outsourcing of American Power and the Future of Foreign
Policy (Yale University Press 2011); Dunigan (n 15) at 5.

18 US Commission on Wartime Contracting, Final Report to Congress, ‘Transforming Wartime Contracting:
Controlling costs, reducing risks’ (August 2011).

19 US Government Accountability Office, Report to Congressional Committees ‘Rebuilding Iraq: DOD and State
Department Have Improved Oversight and Coordination of Private Security Contractors in Iraq, but Further
Actions Are Needed to Sustain Improvements’ (July 2008) 1.

20 Dunigan (n 15) 67.

21 Sarah Cotton et al, Hired Guns: Views About Armed Contractors in Operation Iraqi Freedom (RAND
Corporation 2010) 45-61.

22 Verkeuil (n 13) cites a letter to the editor of the New York Times expressing this view.

2 Deborah Avant, The Market for Force, p. 219 ff.

24 See in addition to Verkeuil (n 13), Martha Minow, ‘Outsourcing Power: How Privatizing Military Efforts
Challenges Accountability, Professionalism, and Democracy’ 46 (2004-2005) Boston College L Rev 989-1026,
esp at 1022-1026.



Bearing these serious and fundamental concerns in mind, one of the objectives of this study is
to determine whether international law plays a role in limiting the ways in which states and
international organizations may use private military and security contractors, and in particular
in situations in which force may be used. Others have inquired from an international and
comparative law perspective whether either legal framework requires that states may only use
their own public forces to deploy violence.? For the most part, restrictions that scholars have
identified as flowing from the international legal order are limited to and focus on the
prohibitions related to the use of mercenaries.?® While that is a relevant component of

international law when it comes to PMSCs, it is not the only aspect that must be evaluated.

A second concern relates to the concept of what functions must, by law, be reserved exclusively
to the state. Even within the US military and government, both of which rely heavily on
contractors authorized to use force (even if only in ‘self-defence’), reports assert that the United
States has outsourced ‘inherently governmental functions’, thereby jeopardizing its ability to
ensure its own security.?” One of the main conclusions of the United States Commission on

Wartime Contracting, in its Final Report to Congress, puts it bluntly:

Contractors are performing functions that law or regulation require government
employees to perform. The large number of contractors erodes federal agencies’ ability
to self-perform core capabilities, and their presence at times has created unacceptable
risks to mission or other key U.S. objectives.?®

For its part, the Draft Convention on PMSCs currently under discussion in the UN Working
Group on PMSCs of the Human Rights Council explicitly defines inherently governmental
functions and would prohibit their outsourcing for states party to the Convention if it were

adopted and were to come into force.?’

The prescription and notion of functions that are inherently governmental is also implicit in a
legal analysis in relation to state responsibility. From a policy and international relations

perspective, some may raise questions as to whether states should allow only state agents and

%5 See, for example, Florence Parodi, Les Sociétés militaires et sécurité privées en droit international et droit
comparé (2009) (Theése de doctorat, L Université Paris I Panthéon-Sorbonne). Others consider the issue from a
domestic or constitutional law perspective: in particular, see Verkeuil (n 13) especially at 129ff.

26 Parodi ibid, Tonkin (n 16).

27 See in particular, US Commission on Wartime Contracting, Final Report to Congress, ‘ Transforming Wartime
Contracting: Controlling costs, reducing risks’ (August 2011), Chapter 2.

28 Ibid 19.

2 ‘Report of the Working Group on the use of mercenaries as a means of violating human rights and impeding
the exercise of the right of peoples to self-determination’, Annex, ‘Draft of a possible Convention on Private
Military and Security Companies (PMSCs) for consideration and action by the Human Rights Council’, UN Doc
A/HRC/15/25 (5 July 2010), Article 9. See Chapter 3, below, notes 2-6 and accompanying text.
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state organs to carry out certain activities.>* The overarching approach of international law is
that even if states do delegate such activities to non-state actors, they nevertheless remain
responsible. 3! That being said, one of the questions this study investigates is whether
international law nevertheless imposes limits on what states may not delegate to private persons

or entities, and in particular in relation to armed conflicts.

Largely absent in this debate so far has been the question whether there are certain functions
that international organizations such as the United Nations may not and should not outsource
or delegate to private, non-state actors. While there does not appear to be an analogous concept
to inherently governmental functions for such international organizations, there appears
nevertheless to be a sense that certain functions must be directly controlled by the organization
itself and that it may only rely on other public (state) authorities to fulfil them. This is most
acute when discussing PMSCs as the military force in peace operations (especially UN peace
operations) but it is also palpable in the apparent reticence in the UN General Assembly to

accept widespread use of private security contractors in peace operations.>?

Chapter 3 will explore the current legal limits of outsourcing, looking at limits imposed on the
recourse to the use of force, as well as other limits stemming from the laws on privateering, on
mercenarism, and on neutrality, and flowing from the black letter and implied limitations within

IHL. Chapter 4 considers the issue in relation to peace operations.

Similarly, in Chapter 3 this study also analyses limitations in other current aspects of the laws
relevant to armed conflict — in particular the human rights obligations relating to policing and
detention in law enforcement — in an effort to determine whether human rights law expressly

or implicitly reserves those functions exclusively to state actors.

Related to all of these concerns, there are indications that US authorities in the past have
perceived independent contractors as a way and means of getting around acknowledged legal
constraints. For example, one company, Vinnell, which was active in Vietnam during the

Vietnam war apparently ran ‘several “black” (secret) programs.’* In addition, ‘a Pentagon

30 Verkeuil (n 13) canvasses similar concerns, 129-132.

3UILC, ‘Draft Articles for Responsibility of States for Internationally Wrongful Acts with commentaries’ in
‘Report of the International Law Commission on the Work of its Fifty-third Session’, UN Doc A/56/10 (2001)
Article 5.

32 UNGA A/Res/67/254 (12 April 2013) (Draft Resolution in A/67/677/Add.1).

33 William D Hartung, ‘Mercenaries, Inc: How a U.S. Company Props Up the House of Saud’ The Progressive
(April 1996) at 26. Hartung indicates that this information came from ‘[s]everal retired Army and Marine
officers familiar with Vinnell’s work in Vietnam’. Ibid.



official...asserted that “we used [Vinnell] to do things we either didn’t have the manpower to
do ourselves, or because of legal problems.”’** In the past, thus, PMSC activity has been tainted
with activity that flouted applicable laws, a factor which makes their current presence in conflict
areas suspect for many observers. The use of US PMSC Military and Professional Resources,
Inc (MPRI) to support the Croatian armed forces despite UN sanctions prohibiting®> such
support is another example that has raised concerns, not least due to the ethnic cleansing that
occurred during and after Operation Storm.’® In this light, Chapter 3 will investigate the
potential of the general principle of ‘good faith’ to act as a brake on the use of such private

contractors in attempts to escape legal obligations and limitations.

3 DETERMINING THE LIMITS FOR THE USE OF PMSCS IN UN PEACE OPERATIONS
Forces participating in UN peace operations have frequently been criticized for failing to use

the full amount of mandated force permitted to protect civilians. This criticism has been evident
in the past few years in DRC. The whole institution of peacekeeping (and the very legitimacy
of the UN) was shaken to the core by its failure to use force to protect civilians in Srebrenica
and Rwanda.?” In a different case, in Haiti, an individual peacekeeper who took the initiative to
push the boundaries of the action permitted by his own state to protect the human rights of
detained civilians was subject to a court martial by his own forces.*® The concept of protection
of civilians has thus become the new mantra and may be leading to significant changes in
peacekeeping. The most salient example of this is the creation of the a UN commanded and

controlled Intervention Brigade within MONUSCO.*

As noted above, PMSCs are already active in peace operations. In chapter 4, this work will
provide a detailed and analytical survey of some of the key roles PMSCs take on in peace
operations. The legal and policy framework governing the use of PMSCs is little known.
Limitations on their use have not been explored in detail. In many ways, the questions raised

throughout this study cut across the analysis of the use of PMSCs in peace operations. These

34 Ibid. Also cited in S Gul, The Secretary Will Deny All Knowledge of Your Actions: The use of private
military contractors and the implications for state and political accountability’ 10 (2006) Lewis and Clark L Rev
287-312 at 303.

35 Gul ibid.

36 Dunigan (n 15), Chapter 4; Genocide Victims of Krajina v L-3 Services Inc (No 10 CV 5197) Memorandum
Opinion and Order (17 August 2011), refusing the company’s motion to dismiss.

37 ‘Letter dated 15 December 1999 from the Secretary-General addressed to the President of the Security
Council’ (Enclosure: Report of the Independent Inquiry into the actions of the United Nations during the 1994
genocide in Rwanda), UN Doc S/1999/1257 (15 December 1999) and ‘Report of the Secretary-General pursuant
to General Assembly resolution 53/35: The fall of Srebrenica’, UN Doc A/54/549 (15 November 1999).

38 Robert Weiner and Fionnuala Ni Aolain describe the case of Captain Rockwood in ‘Beyond the laws of war:
peacekeeping in search of a legal framework’ (1995-1996) 27 Columbia Human Rights L Rev 293 ff.

39 UNSC Res 2098 (28 March 2013) para 9.



relate to the way in which international humanitarian law applies to peace operations, to the
legal framework governing peace operations from the perspective of the UN and to international

responsibility flowing from the acts of persons engaged in peace operations.

It is completely uncontroversial that ‘enforcement’ actions based on a UN Security Council
resolution to use ‘all necessary means’ against a state, and that are run under the auspices of a
lead nation (and not under UN command and control) are international armed conflicts and
draw the application of IHL. Such operations are not usually considered to constitute
‘peacekeeping’ but they may fall within what many consider ‘peace operations’. Peacekeeping
operations, on the other hand, were for a long time considered a beast of a different stripe. Can
peacekeeping operations be governed by the rules of IHL? After all, the Brahimi report
proclaimed, ‘the UN does not wage war’.*’ Despite this rhetoric, the fact that some IHL can
and does apply to peacekeepers is now uncontroversial.*! However, the question of when and
under what circumstances IHL becomes applicable is subject to controversy, and there are
debates about which rules of IHL apply when applicable. The details of these debates and their
relationship to the use of PMSCs in peace operations will be explored in Chapter 4, relying in

part on the discussion on the limited use of force in peace operations in Chapter 2.

This study is undertaken on the understanding that there are a number of reasons it is important
to consider the use of PMSCs in peace operations in light of IHL. First, if PMSCs are providing
armed security in a UN peace operation, it is important to know when the members of the
peacekeeping mission are engaged as combatants, such that action taken to defend them could
amount to the PMSCs also directly participating in hostilities. The questions relating to the use
of force in self-defence in peacekeeping are complex and merit detailed, careful consideration.
This analysis will be provided in Chapter 2. Furthermore, if PMSCs are engaged as an actual
peacekeeping force, the fact that they might be engaged as combatants raises important
questions in regard to the feasibility of their use from a legal perspective. The evaluation of this
possibility demands a close look at the legal framework governing peace operations, including

the significance of the cardinal ‘principles of peacekeeping’ (consent, impartiality, limited use

40 ‘Report of the Panel on United Nations Peace Operations’, UN Doc A/55/305-S/2000/809 (21 August 2000)
para 53.

41 This is confirmed in particular by the Secretary General’s Bulletin 6 August 2000. See also Daphna Shraga,
‘The Applicability of International Humanitarian Law to United Nations Operations’ in Claude Emanuelli (ed),
Blue Helmets: Policemen or Combatants?(1997) 17 at 30.
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of force), and some of the legal limits on the power of the UN. These will be examined in

Chapter 4.

4 SETTING THE RESPONSIBILITY FRAMEWORK FOR STATES AND INTERNATIONAL

ORGANIZATIONS
A further source of disquiet with regard to the use of private military and security contractors

flows from a sense that they are unaccountable*? or at least less accountable than public forces
would be for any of their actions, their missteps and their violations of the law. It is well known
that no contractors were ever prosecuted for their role in Abu Ghraib despite being clearly
identified in an official report.*> Although some have been prosecuted for killing civilians,*
the difficulties US courts have had in trying individuals for acts committed in Iraq and
Afghanistan, for even those few who were prosecuted, have shown that concerns about the lack
of accountability are far from groundless. In peace operations, where civilian police contracted
and deployed by PMSCs were involved in sex trafficking, the alleged perpetrators were never

prosecuted and whistleblowers were fired.*’

The concern here is twofold: first, that the individuals themselves are not accountable for
criminal behaviour, and second, that states or international organizations employing such
contractors succeed in distancing themselves from PMSCs such that states or international
organizations will not be accountable on the international plane, whereas few or no such
questions would arise in respect to the acts of their own armed forces. There is a sense that
states and international organizations need to control PMSCs and use them responsibly even if
they are not state agents. In this regard, there is a developed literature in terms of state
responsibility for PMSCs.* In Chapter 5, this study adds a detailed analysis of the responsibility

of international organizations in peace operations, in particular in relation to contractors.

42 See in particular David Isenberg, Shadow Force: Private Security Contractors in Iraq (Praeger Security
International 2008) 137-143 for a description of a number of incidents in which PMSCs have shot and in some
cases killed Iraqis and for which there was no investigation. Even in those cases where the US government
investigated the incident locally (based on reports from the PMSC company itself), the reports are not made
public.

43 George R. Fay, ‘AR 15-6 Investigation of the Abu Ghraib Detention Facility and 205th Military Intelligence
Brigade’ (2004) . A number of incidents implicate contractors, in particular incidents 15, 16, 18, 22, 24, 25, 28,
30 - 33. In some incidents, civilian contractors reported abuse by soldiers.

4 Recently, for example, two PMSCs were convicted in a US court for having killed Afghan civilians in a
manner that was not self-defence. Tim McGlone, ‘Ex-Blackwater contractor seeks job in Afghanistan’ Virginian
Pilot (26 August 2011).

45 The high profile case of Kathryn Bolkovac forced the UN to acknowledge this situation in 2011. UN
Secretary-General, ‘Secretary-General comments on film on issue of sex trafficking, stressing need for wider
awareness, ‘“zero tolerance” policy response’ (14 October 2011) UN Doc SG/SM/13878. The Secretary-
General’s statement does not mention the contractor aspect.

46 See in particular Hannah Tonkin (n 16).
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Serious concerns have been raised regarding ways in which the use of contractors may in fact
hamper, rather than enhance, military effectiveness.*’ It is important to have a sense of these
concerns as well, for a number of reasons. Perhaps the most salient is that it will help to
understand the likely areas or activities where those using PMSCs also feel a strong need to
regulate and control their activity. Although this study does not explore regulatory efforts in
respect of PMSCs as a key focus, it aims to inform and support those efforts. In addition, the
challenges that governments and militaries that use PMSCs face are significant, as the survey
below will illustrate. The fact that governments are nevertheless willing to find solutions for
those problems, rather than reducing their reliance on PMSCs, is strong evidence that the

industry is entrenched and must be taken seriously.

Two recent high-level reports from non-partisan investigating bodies in the US have provided
alarming examples of the ways in which contractors’ extra-contractual activities and their
payment of bribes to armed groups to ensure security have proved to be counter-productive.
According to the Final Report of the Commission on Wartime Contracting, ‘Afghan contractors
hired under the Host Nation Trucking program have turned to Afghan private security
contractors. These Afghan subcontractors in turn pay off the insurgents or warlords who control
the roads their convoys must use.”*® In fact, the Commission learned that ‘extortion of funds
from U.S. construction projects and transportation contracts is the insurgent’s second-largest
funding source’ after the drug trade.*’ In other words, the local private security industry is
directly funding the insurgency with US money. Moreover, the Commission made the point
that ‘diversion’ of funds on that scale did not occur in Iraq, ‘where the U.S. military provided
most of the escorts for similar convoys.”> While paying enemy armed units to disband and
offering them asylum (essentially for deserting or defecting from their own States) is a tactic

that has been used effectively by the US in recent armed conflicts,>! that approach differs in

47 See generally, Dunigan (n 15). See also Isenberg (n 42); Martha Minow (n 24) expresses such concerns in
terms of compromising ‘military strength’ through excessive outsourcing, 1019-1020.

48 US Commission on Wartime Contracting, Final Report, 73-74.

4 Ibid 73.

30 Tbid 74.

3! The US paid large sums of money and granted asylum to senior officers in Saddam Hussein’s army prior to
the 2003 invasion in order to induce them to disband their units or regiments. According to Schapiro, it has long
been controversial as to whether it was lawful ‘to invite or induce desertions from one’s enemy’s forces,” even
though the tactic has ‘been commonly practised by belligerents for centuries’. See L.B. Schapiro, ‘Repatriation
of Deserters’ (1952) 29 British YB Intl L 310 at 315, note 4.
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obvious and important ways from continuing to pay insurgents in a manner not contingent on

their disbanding but simply not to attack certain groups.>

Furthermore, a 2010 report by the US Senate Committee on Armed Services reveals that private
security in countries mired in armed conflict may bear the hallmarks of a criminal underworld,
with its attendant repercussions on general security. The US Senate Armed Services Committee
reported on its investigation of private security guards hired by the PMSC ArmorGroup to
provide guard services for an airbase in Afghanistan. ArmorGroup was not contracted directly
by US forces, but was subcontracted by the company that the US had contracted for planning
and construction for an airbase for the Afghan Air Corps. The report shows that for the warlords
who supply the labour force for the private security companies, obtaining a contract to provide
security in Afghanistan is treated like maintaining control over drug trafficking territory.>?
Their source of manpower for meeting the terms of the contracts was members of armed groups
with close links to the Taliban, who were suspected of feeding information regarding the
comings and goings of US forces on the airbase directly to the Taliban.>* The spiralling loss of
control by the United States, including over security guards who led gun battles in local markets
and fed sensitive information directly to the enemy, and indeed whose security was in effect
supplied by the enemy, was dealt with not directly by the US forces but by a company
subcontracted to a company the United States had hired to manage the airbase. According to
the report, ArmorGroup continued to rely on its dangerous source of manpower even when it

was aware of the risks because it had no other means to fulfil its contractual obligations.>

The use of PMSCs may jeopardize the effectiveness of military operations in other ways as
well. In particular, security guards using excessive force make ‘winning hearts and minds’
much more difficult to pursue successfully as a counter-insurgency strategy.>® In Iraq,

expatriate PMSC personnel developed a reputation of behaving as ‘cowboys’, using excessive

32 Private security forces (and especially local companies) have been identified as using this practice in a number
of US government reports, but national contingents have also been known to make such arrangements. See John
Tierney, ‘Warlord, Inc: Extortion and Corruption Along the U.S. Supply Chain in Afghanistan’ (Report of the
Majority Staff, US House of Representatives, Committee on Oversight and Government Reform, June 2010).
There was a scuffle in Afghanistan between members of the Coalition when French forces taking over
responsibility for an area from Italian forces were attacked because they were unaware of the existence of such a
prior arrangement between Italian forces and the Taliban and were attacked: Tierney, ibid 38-39.

33 ArmorGroup’s awareness of the doubtful ethics of its manpower providers is suggested by the fact that it
referred to the warlords by the names of criminals from Quentin Tarantino’s film Reservoir Dogs (Mr Pink and
Mr White).

>4 US Committee on Armed Services, United States Senate, ‘Inquiry into the role and oversight of private
security contractors in Afghanistan’ 111" Congress, 2" session (28 September 2010) i-iv.

55 Tbid.

¢ Dunigan (n 15) 71-73.
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force to accomplish their tasks or missions, which they perceived as much more limited than
the overall campaign in which State armed forces were engaged.’” In Afghanistan, much of the
private security personnel is provided through local companies hiring local nationals, whose
behaviour also gives cause for concern. The heads of some Afghan PMSCs are alleged to be
ruthless: one official from the Interior Ministry stated that a particular provider has ‘laid waste
to entire villages’; Western officials in Afghanistan have confirmed that some local PMSCs

“have been known to attack villages on routes where convoys have come under fire”.>®

PMSCs affect military effectiveness in another way as well — highly trained individuals leave
their national armed forces and go to work for private companies in which they are better paid.>’
This drain further exacerbates the loss of skills and know-how already associated with using
private companies to carry out a number of key functions of armed forces, and can affect the
morale of those who remain in public forces. Moreover, the use by an invading army of private
security companies — even (or perhaps especially) when they use local personnel — has also
proved disastrous to the exit strategy in Afghanistan which entails building up local state armed
and police forces. Indeed, a US Major General in Afghanistan observed, ‘private security
companies and militias are a serious problem...of course they are paid a great deal more than
our Afghan security forces, which in itself is counterproductive because, of course, the
temptation for a soldier in the ANP [Afghan National Police] is to go across to a private security
company because he might earn double in pay.’$® Herbert Wulf argues that ‘The parallel
policies of broad-base privatization of military and police functions in and by the same countries
that propagate and facilitate state-building and security sector reform are incompatible, if not
contradictory. There is no consistency between privatizing the state monopoly on force while

calling for state-building and security sector reform.”®!

37 During the trial of two security contractors for manslaughter in Afghanistan, General David Petraeus took the
highly unusual step of sending a letter to the presiding judge. The letter indicated that the defendants’ actions
‘undermined the military’s mission and weakened the “bond of trust” with Afghans’. See Tim McGlone,
‘Petraeus: Blackwater shootings undermined mission’ The Virginian Pilot (10 June 2011) (online:
http://hamptonroads.com/2011/06/petracus-tells-norfolk-judge-blackwater-shootings-undermined-mission (last
accessed 19 September 2011); see also Dunigan (n 15), 71-74.

38 Dexter Filkin, “Rule of the Gun: Convoy Guards in Afghanistan Face an Inquiry” New York Times (6 June
2010) available on http://www.nytimes.com/2010/06/07/world/asia/07convoys.html?pagewanted=print.

% Minow (n 24) 1019.

0 Major General Nick Carter’s Defense Department briefing via teleconference from Afghanistan, May 26,
2010, cited in TX Hammes, ‘Private Contractors in Conflict Zones: The Good, the Bad, and the Strategic
Impact’ (October 2010) Strategic Forum, National Defense University, 7, online:
http://www.effectivepeacekeeping.org/sites/effectivepeacekeeping.org/files/10/Hammes_Contractors.pdf
(accessed 1 October 2011).

1 Herbert Wulf, ‘The Privatization of Violence: A Challenge to State-Building and the Monopoly on Force’
(2011) 18 Brown J World Affairs 137-149 at 145.
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This study will not delve into questions of policy relating to the use of PMSCs. In many ways,
however, law and policy intersect, such that the legal analysis provided here may help to answer

to the broader policy questions surrounding PMSCs and their use.

C DEFINING KEY CONCEPTS FOR THIS STUDY

1 PMSCS

Private military and security companies are not defined in any existing treaty. Nevertheless, the
Montreux Document and the Draft Convention on PMSCs developed by the UN Human Rights
Council’s Working Group on the use of mercenaries each contain a definition. In the Montreux

Document, PMSCs are defined as:

Private business entities that provide military and/or security services, irrespective of
how they describe themselves. Military and security services include, in particular,
armed guarding and protection of persons and objects, such as convoys, buildings and
other places; maintenance and operation of weapons systems; prisoner detention; and
advice to or training of local forces and security personnel.®?

In the Draft Convention, a Private Military and/or Security Company ‘refers to a corporate
entity which provides on a compensatory basis military and/or security services by physical

persons and/or legal entities’.®* The Draft Convention also defines military services as

specialized services related to military actions including strategic planning,
intelligence, investigation, land, sea or air reconnaissance, flight operations of any type,
manned or unmanned, satellite surveillance, any kind of knowledge transfer with
military applications, material and technical support to armed forces and other related
activities;*

Finally, it defines security services as ‘armed guarding or protection of buildings, installations,
property and people, any kind of knowledge transfer with security and policing applications,
development and implementation of informational security measures and other related

activities’.®

The International Code of Conduct on Private Security Providers defines private security

companies or private security providers as ‘any Company...whose business activities include

2 Montreux Document on pertinent international legal obligations and good practices for states related to
operations of private military and security companies during armed conflict’ (17 September 2008), Transmitted
to the UN General Assembly and Security Council in UN Doc A/63/467-S/2008/636 (6 October 2008) Preface,
para 9.

% Draft Convention (n 29) Draft Article 2(a).

% Tbid 2(b).

%5 Ibid 2(c)
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the provision of Security Services either on its own behalf or on behalf of another, irrespective

of how such Company describes itself>.%

Although the lists of activities enumerated in these definitions are only illustrative, they could
be read as encompassing a slightly narrower cohort of companies than are included in the
concept that will be used in this study. As indicated above, the fact that there may be contractors
who follow the armed forces and provide a number of services, including catering, maintenance
and construction work, was taken into account by international humanitarian law already in
1899. Although many of those tasks do not give rise to the types of concerns that tend to
preoccupy observers, they are included here for a number of reasons. First, the provisions in
IHL were originally meant for those kinds of contractors and continue to apply to them.
Secondly, as some examples given in this work will show, even some of the most mundane
tasks, if carried out inadequately, can cause harm. Thirdly, a single company may provide a
wide variety of services. Thus, this study uses the term PMSCs to mean any business providing
any of the services described above, as well as logistics and catering services. It does not matter
whether they supply their services to states, to international organizations, to other companies

or NGOs. What counts is the type of services and the context in which they are being provided.

Finally, it is important to underscore that it does not matter how the companies define
themselves or what their names are. They are defined by what they do. While the provision of

security gives rise to particular concerns, this study uses a broad understanding of PMSCs.

2 ARMED CONFLICT
This study focuses on PMSCs active in situations of armed conflict. Political scientists may

define an armed conflict according to certain factors or criteria — such as the degree of violence,
the nature of the parties involved and the number of persons killed.®” International humanitarian
law becomes applicable according to similar criteria, perhaps interpreted slightly differently. In

addition, different rules of international law apply to conflicts depending on whether they are

% International Code of Conduct for Private Security Providers, 9 November 2009, B.

7 For example, SIPRI and the Uppsala Conflict Data Program ‘defines a major armed conflict as a contested
incompatibility concerning government, territory or both over which the use of armed force between the military
forces of two parties, of which at least one is the government of a state, has resulted in at least 1000 battle-related
deaths in at least one calendar year.” SIPRI, SIPRI Yearbook 2009: Armaments, Disarmament and International
Security (SIPRI 2009) 77.
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international or non-international in nature.®® In today’s world, classifying conflicts in such a
manner is neither straightforward nor uncontentious.® Nevertheless, this categorization is
important because it determines the content of the body of rules that apply to each situation: the
international humanitarian law governing international armed conflicts is more detailed than
the body of rules applying to non-international armed conflicts. While the vast majority of the
rules relating to the conduct of hostilities are considered to constitute customary international
law applying to both types of conflict, there are many other rules that do not apply in non-
international armed conflicts.”® One crucial difference when it comes to PMSCs is the lack of
combatant status in non-international armed conflicts. This status may have implications on

whether and how IHL regulates how PMSCs may use force in armed conflict situations.

This work will discuss the law applicable to PMSCs in different types of armed conflict. As the
boundaries between international and non-international armed conflicts, as well as peace
operations involving an armed conflict, are somewhat fluid and a little fuzzy, it is useful to
develop a clearer picture of what constitutes each type of conflict. It is important to understand
the difference for a number of reasons. First, understanding the different types of armed conflict
should help to reduce confusion as to what rules (and, arguably, limitations) apply
uncontroversially in which situations. Second, the fact that there is no combatant status in non-
international armed conflict immediately raises the question whether that means there is nothing
to hinder states (legally speaking) from using PMSCs in combat roles in non-international

armed conflicts.

In addition, recent phenomena such as international terrorism and the recrudescence of piracy
challenge the outer limits of what constitutes an armed conflict at all and have seen PMSCs

active in the fight against them.

68 James Stewart, ‘Towards a single definition of armed conflict in international humanitarian law: A critique of
internationalized armed conflict’ (2003) 85 IRRC 313.

9 Several excellent recent essays explaining the classification of conflicts include Dapo Akande, ‘Classification
of Armed Conflicts: Relevant Legal Concepts’ in E Wilmshurst (ed) International Law and the Classification of
Conflicts (Oxford University Press 2012) 32-70; Marko Milanovic and Vidan Hadzi-Vidanovic, ‘A Taxonomy
of Armed Conflict’ (SSRN); Rogier Bartels, ‘Timelines, Borderlines and Conflicts : The historical evolution of
the legal divide between international and non-international armed conflicts’ (2009) 91 IRRC 35; Sylvain Vité,
‘Typology of armed conflicts in international humanitarian law: legal concepts and actual situations’ (2009) 91
IRRC 69-94.

70 See Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law
(Cambridge University Press 2005) (2 vols).
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2.1 INTERNATIONAL ARMED CONFLICTS
Article 2 common to the four Geneva Conventions provides (in part), ‘the present Convention

shall apply to all cases of declared war or of any other armed conflict which may arise between
two or more of the High Contracting Parties, even if the state of war is not recognized by one
of them’.”! Several factors are immediately apparent: international armed conflicts occur
between states, as only states may be high contracting parties to the Conventions. In addition,
in 1949, the wording of this provision was designed specifically to indicate that the applicability
of international humanitarian law (and, therefore, the existence of an international armed
conflict) does not depend on a formal declaration of war or any other technical or legal
formalities.”? Furthermore, the ‘intensity threshold’ for international armed conflicts is low —
the applicability of the Geneva Conventions is triggered by ‘[a]ny difference arising between
two States and leading to the intervention of armed forces...even if one of the Parties denies
the existence of a state of war. It makes no difference how long the conflict lasts, or how much
slaughter takes place.’’® That low threshold has been challenged recently by some, but to little
effect.”* At the same time, it is acknowledged that a situation such as a bar brawl between two
soldiers from the armed forces of two different states does not signal a conflict between the
states themselves, and therefore does not trigger the application of IHL. On the other hand,

given the nature of this study, it is worth noting that the act triggering a situation of international

7! Article 2 common to the four Geneva Conventions of 1949.

72 J Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary, First Geneva Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (Geneva: ICRC 1952) 32.
In the Commentary to the Conventions, Jean Pictet wrote, ‘[o]ne may argue almost endlessly about the legal
definition of “war”. A state can always pretend, when it commits a hostile act against another State, that it is not
making war...[t]he expression “armed conflict” makes such arguments less easy.’

73 1bid. In the commentary to Geneva Convention II, Pictet asserts that ‘[i]t makes no difference how long the
conflict lasts, how much slaughter takes place, or how numerous are the participating forces; it suffices for the
armed forces of one Power to have captured adversaries falling within the scope of Article 4. Even if there has
been no fighting, the fact that persons covered by the Convention are detained is sufficient for its application.
The number of persons captured in such circumstances is, of course, immaterial.” J Pictet (ed), The Geneva
Conventions of 12 August 1949: Commentary, Third Geneva Convention Relative to the Treatment of Prisoners
of War (Geneva 1960) 23.

74 In particular, by Mary Ellen O’Connell and Judith Gardam, especially in their roles as Chair and Rapporteur of
the International Law Association’s Committee on the Use of Force (2005-2010). See ILA, ‘Final Report on the
Meaning of Armed Conflict in International Law’ (The Hague Conference 2010) online: http:/www.ila-
hqg.org/en/committees/index.cfim/cid/1022 (accessed 20 June 2011). In that report they argue that the criteria of
organisation and intensity, normally applied to determine the existence of a non-international armed conflict,
also apply to international armed conflicts. At pp 26-27 of their report, they enumerate short-lived or relatively
minor inter-state uses of force which the states in question did not consider to constitute international armed
conflict. From that ‘practice’, they deduce that there is an intensity threshold applicable to international armed
conflicts. However, with all due respect, this reasoning relies too heavily on states’ arguments as to whether they
are involved in armed conflicts. Since IHL applies based on the facts, and is triggered exclusively by a factual
scenario regardless of what the states involved seek to argue they are doing, the fact that a state argues it was not
involved in an armed conflict despite an intentional use of force against another state is immaterial to a
determination of the existence of a conflict. For a re-affirmation of the low intensity threshold for international
armed conflicts, see Vité (n 69) 72.
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armed conflict does not have to be carried out by a member of a state’s armed forces but can
involve other members of a state apparatus. In addition, a state can be in an international armed
conflict via the conduct of ‘other actors acting on behalf of the State’’ if they can be attributed
to the state.”® What is more, with the increasing use of computer network attack in situations of

conflict, the very notion of ‘armed’ in armed conflict is itself open to question.”’

In addition to armed conflicts involving the armed forces of one state against another, in certain
circumstances, conflicts pitting an armed group against a state may be international in nature.
This situation is fairly widely accepted as occurring when a state exercises overall control over
an organized armed group that is fighting another state, even though due to the political
sensitivity of asserting the existence of such a situation, such international armed conflicts may

rarely be openly identified in practice.”®

In addition, when a conflict between a state and an organized armed group spills over into the
territory of a third state, if the state party to the conflict pursues the group in that third state
without that state’s consent, that may give rise to an international armed conflict between the
two states. An example of this type of situation could include Colombian armed forces attacking

members of the FARC in Ecuador. A determination of the existence of a conflict depends in

75 Prosecutor v Bemba Gombo, Decision pursuant to Article 61(7)(a) and (b) of the Rome Statute on the
Charges, Pre-Trial Chamber II, ICC-01/05-01/08 (15 June 2009) para 223.

76 Institut de droit international, ‘Present Problems of the Use of Force in International Law’ (10" Commission,
Rapporteur E Roucounas, 2007) Santiago, discussing the Armed Activities on the Territory of the Congo case,
133-134 ((Congo v Uganda) (Merits) [2005] ICJ Rep 168).

77 Michael Schmitt (ed) Tallinn Manual on the International Law Applicable to Cyber Warfare (Cambridge
University Press 2013) (defining cyber attack at Rule 30); Matthew C. Waxman, ‘Cyber Attacks as “Force”
under UN Charter Article 2(4)’ (2011) 87 Intl L Studies Series US Naval War College 43-57.

8 Prosecutor v Tadic ICTY, IT-94-1A (Appeals Judgment) (15 July 1999) para 84. The degree of ‘control’
necessary to satisfy this test is ‘overall control’. This is distinct from the ‘effective control’ test set down by the
International Court of Justice in the Nicaragua case (Case concerning Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v US) (Merits) [1986] ICJ Rep para 115. Although the International Court of
Justice did not accept the ‘overall control’ test developed by the ICTY for the purposes of attribution for state
responsibility, it did accept it in principle for the purpose of classifying a conflict. See Application of the
Convention on Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Judgment) [2007] ICJ Rep para
404. (Whether this division can actually work in practice remains to be seen. It would mean for example that
although Dusko Tadic could be tried for grave breaches due to FRY’s ‘overall control’ internationalizing the
conflict and bringing the grave breaches regime into play, the FRY could not be responsible as a state for the
actions of that same Tadic. This implies that the individual responsibility mechanisms may be deployed with full
force against individuals belonging to an armed group that has been coopted to some extent by a state, but that
state may not necessarily be held responsible for its action (or inaction) in respect to the actions of that
individual.)
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such cases on the existence of consent to the use of force by the state against the armed group

in its territory.”®

Finally, Article 2(2) common to the four Geneva Conventions sets down that those conventions
‘apply to all cases of partial or total occupation of the territory of a High Contracting Party,
even if the said occupation meets with no armed resistance.” For peace operations established
with the consent of the host state, the presence of foreign armed forces on the territory does not
amount to an occupation or armed conflict. Indeed, the existence of consent means that the
occupation is not ‘belligerent’, that is, it does not denote the existence of a conflict between

states.80

Recent examples of international armed conflicts include the conflict in Afghanistan in 2001,
the conflict in Iraq 2003 — June 2004 (and, arguably, beyond), and the conflict in Libya in 2011
between NATO forces and the Libyan government (which occurred alongside a parallel non-
international armed conflict between the Libyan rebel forces and the government). This last
example illustrates the fact that IHL requires one to identify all of the distinct parties to conflicts
occurring on the same territory and to apply the rules according to the nature of the conflict
between those parties, rather than simply applying the whole law of international armed
conflicts between all the parties once a number of states are involved.®! While this practice has
been criticized as complicated and cumbersome, until states are willing to grant prisoner-of-

war status to rebels fighting against them, it remains the only solution.®?

2.2 NON-INTERNATIONAL ARMED CONFLICTS
Non-international armed conflicts are notoriously difficult to define. Article 3 common to the

four Geneva Conventions of 1949 applies to ‘armed conflict not of an international character’,
but does not define them. Article 1 of Additional Protocol II sets a threshold of application for
the Protocol but it also specifies situations that are not armed conflicts: ‘internal disturbances

and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar

7 For a lengthy overview of this issue, see Akande (n 68) at notes 161-184 and accompanying text. See also Vité
(n 69) 89-90.

80 Vité, ibid, 73-75.

81 Stewart (n 68); Dietrich Schindler, ‘The different types of armed conflicts according to the Geneva
Conventions and Protocols’ (1979) 163 Recueil des cours de I’ Académie de droit international 131.

82 Historically, states (or others) could recognize an armed group fighting against a state as ‘belligerents’, which
would bring the whole of international humanitarian law applicable to international armed conflicts into force
between the two parties. This option has been little exercised in practice. See Lindsay Moir, The Law of Internal
Armed Confflicts (Cambridge University Press 2002) 4 ff.
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nature’.%® Over the years, and especially through the jurisprudence of international courts,
states, courts and academics have largely come to agree on factors that allow a determination
to be made as to the existence of a non-international armed conflict. Without going into the
vagaries of the debates, suffice it to say here that the key factors are the organization of the

parties and the intensity of the violence.®*

The requirement that an armed group must be organized helps to distinguish between situations
of riots or internal tensions and an armed conflict. It is also related to its ability to respect
international humanitarian law. The motives of the group are, however, not relevant to

determining whether it is an organized armed group.®®

The indicative factors provided by the ICTY to help determine whether a group is sufficiently

organized to be an organized armed group involved in an armed conflict are:

the existence of a command structure and disciplinary rules and mechanisms within the
group; the existence of a headquarters; the fact that the group controls a certain
territory; the ability of the group to gain access to weapons, other military equipment,
recruits and military training; its ability to plan, coordinate and carry out military
operations, including troop movements and logistics; its ability to define a unified
military strategy and use military tactics; and its ability to speak with one voice and
negotiate and conclude agreements such as cease-fire or peace accords.5¢

The Trial Chamber underscores, however, that none of these factors ‘in themselves’ are

‘essential to establish whether the “organization” criterion is fulfilled.’®’

In the Lubanga decision, the Trial Chamber of the ICC associated the ‘protracted’ criteria with
the requirement of organization and stated that the two together ‘focus... on the need for the

armed groups in question to have the ability to plan and carry out military operations for a

8 Originally, the drafters of the Conventions considered enumerating conditions for the application of common
Article 3 in the Convention itself. This idea was abandoned, however. The list of conditions and the history can
be found in Pictet Commentary GC I (n 72) 49-50.

8 Prosecutor v. Boskoski and Tarculovski, 1T-04-82-T, Trial Judgment (10 July 2008); Although Tadic says
‘protracted’ and ‘protracted’ is a criteria according to the ICC statute, it is generally accepted that the level of
intensity of the fighting can be subsumed within or a proxy for the requirement that violence be ‘protracted’.
ICRC, ‘Tow is the Term “Armed Conflict” Defined in International Humanitarian Law?’ (2008 Opinion Paper).
For further detail on the history of the interpretation of the threshold of non-international armed conflicts, see
Sandesh Sivakumaran, The Law of Non-International Armed Conflict (Oxford University Press 2012) 155-164;
Moir (n 82) 30-52.

8 Vité (n 69) 78, citing Prosecutor v Limaj Case no IT-03-66-T, Trial Judgment (30 November 2005) para 170.
8 Prosecutor v Haradinaj, IT-04-84-T, Trial Chamber (3 April 2008) para 60.

87 Tbid.
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prolonged period of time.’® The criteria set out by the ICTY in the Haradinaj case to determine

whether the intensity threshold is met are:

the number, duration and intensity of individual confrontations; the type of weapons
and other military equipment used; the number and calibre of munitions fired; the
number of persons and type of forces partaking in the fighting; the number of
casualties; the extent of material destruction; and the number of civilians fleeing
combat zones.®

Sylvain Vité remarks that ‘these are assessment factors that make it possible to state whether
the threshold of intensity has been reached in each case; they are not conditions that need to
exist concurrently.”*® Moreover, the same can be said as for the criteria given for ‘organization’
—none of them are essential to determining that violence has reached a sufficient level to be an
armed conflict. For example, the Inter-American Court of Human Rights found that an armed
conflict had occurred even though the fighting lasted only some thirty hours.’! In addition, in
many situations states rely on police or law enforcement personnel to suppress armed activity;
the fact that a state has not yet begun to use its own armed forces does not mean that the violence
is not sufficiently intense to constitute an armed conflict. Also, although political scientists
appear to set a bar of 1000 casualties for an armed conflict, there is no such hard and fast rule

under THL.%?

2.3 USES OF FORCE NOT CONSTITUTING ARMED CONFLICTS
2.3.1 Terrorism
Terrorism does not draw the application of IHL unless it is occurring within an existing armed

conflict or if the acts of terrorism themselves meet the conditions for an armed conflict set out

above.”® It will therefore not be considered in this study.

2.3.2 Piracy
Recently, PMSCs have found a new niche market in acting as armed guards on ships to counter

piracy, in particular off the coast of Somalia. As a general rule, the use of force between pirates
and other actors (states, companies) does not constitute an armed conflict to which IHL applies.
Instead, the suppression of piracy is regulated by the UN Convention on the Law of the Sea.
Article 101 UNCLOS defines piracy as consisting of ‘illegal acts of violence or

8 Prosecutor v Lubanga, Pre-Trial Chamber 1, ICC-01/04-01/06-803-tEN, para 234.

8 Prosecutor v Haradinaj (n 86).

P Vité (n 69) 76-77.

91 Juan Carlos Abella v Argentina (Case 11.137) Report no 55/97 (18 November 1997) (Inter American
Commission on Human Rights).

92 See SIPRI Yearbook (n 67).

%3 Vité (n 69) 92-93.
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detention...committed for private ends by the crew or the passengers of private ship or a private
aircraft, and directed: (i) on the high seas, against another ship or aircraft, or against persons or
property on board such ship or aircraft; (ii) against a ship, aircraft, persons or property in a place
outside the jurisdiction of any state.’®* The general rule to combat piracy is that, on the high
seas, ‘every State may seize a pirate ship...and arrest the persons and seize the property on
board.’> Warships and government ships may become pirate ships if their crews have mutinied

and are using the ship for piracy.

One way to construe the question in relation to the current epidemic of piracy off the Somali
coast is by asking whether acts of violence and detention by organized armed groups as a means
of funding their military operations may be considered as acts committed for private ends. That
is, is it solely piracy? Or is the fight against those carrying out acts of piracy subsumed within
a non-international armed conflict against the armed group? Opinion on this issue is divided.”®
In my view, the situation should be treated in the same way as other actions in relation to
organized armed groups on land. It should be borne in mind that organized armed groups are
often engaged in criminal activity purely related to financing themselves and their ability to
fight, and this may occur in a way that is governed by humanitarian law (eg in relation to pillage,
hostage taking, etc.). The fact that these are also crimes outside of armed conflict and that do
not involve a direct combat against the enemy may mean that action taken to suppress them
will occur according to the rules on law enforcement and those on the conduct of hostilities. If
those carrying out the acts of piracy are members of the organized armed group, the operations
against the group may thus be taken according to an IHL paradigm or via the means for

suppressing piracy.

3 PEACE OPERATIONS
The term ‘Peace operations’ encompasses everything from conflict prevention through

peacemaking (diplomacy) and peacekeeping, peace enforcement, and peacebuilding. The

Capstone Doctrine — the United Nations’ most recent official policy statement on peace

%4 United Nations Convention on the Law of the Sea, 10 December 1982, 1833 UNTS 3 (entered into force 16
November 1994), Article 101.

% Ibid, Article 105 UNCLOS.

% Akande (n 69), note 97 and accompanying text.
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operations — defines ‘Peace operations’ as ‘[f]ield operations deployed to prevent, manage,

and/or resolve violent conflicts or reduce the risk of their recurrence.’®’

Peace operations are often defined according to their purpose. Bruce Oswald et al state ‘the
essence of such operations is that they have an international character and their primary purpose
is to maintain international peace and security.”’® Marten Zwanenburg also gives a purposive
definition. He acknowledges that it is difficult to define the term ‘peace operation’ but asserts
that one can identify ‘at least two characteristics’: ‘The first is that these operations are often
led by an international organisation’ and he points to the various organizations that have led
such operations. He goes on, ‘The second characteristic of peace operations is that their
objective is to contribute in some way, shape or form to the maintenance or re-establishment of

peace. As such, they are not primarily aimed at defeating an enemy.”®”

Political scientists and international relations theorists also tend to espouse a broad
understanding of peace operations. In particular, Bellamy and Williams state that ‘peace
operations involve the expeditionary use of uniformed personnel (police and/or military) with
or without UN authorization, with a mandate or programme to: (1) assist in the prevention of
armed conflict by supporting a peace process; (2) serve as an instrument to observe or assist in
the implementation of ceasefires or peace agreements; or (3) enforce ceasefires, peace

agreements or the will of the UN Security Council in order to build stable peace.’!%

Peacekeeping, as a concept within the broader family of peace operations, is notoriously
difficult to define and to distinguish from other concepts, including peace enforcement. Even
the United Nations does not attempt to define it, having stated, ‘Peacekeeping...defies simple
definition’. '°! The Capstone Doctrine defines ‘Traditional United Nations Peacekeeping

Operations’ as UN ‘peacekeeping operations conducted with the consent of the parties to a

97 United Nations Department of Peacekeeping Operations and Department of Field Support, ‘United Nations
Peacekeeping Operations: Principles and Guidelines’ (18 January 2008) (Capstone Doctrine) Annex 2, 99.

%8 Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN Peace Operations (Oxford
University Press 2010) at 3.

% Marten Zwanenburg, ‘International Organisations vs Troops Contributing Countries: Which should be
considered as the party to an armed conflict during peace operations ?° (2011) Collegium (12th Bruges
Colloquium) 23-28, 24-5.

100 Alex Bellamy and Paul Williams, Understanding Peacekeeping (2" edn Cambridge: Polity Press 2010) at 18.
101'UN DPKO website on 10 February 2010, quoted in Prosecutor v Abu Garda, ICC 02/05-02/09, Decision on
the confirmation of the charges (10 February 2010) para 70, quoting website www.un.org/en/peacekeeping
Marrack Goulding, ‘The Evolution of United Nations Peacekeeping’ (1993) 69 Intl Affairs 451-464 at 452.
Goulding points out that for the UN, UNTSO (the UN Truce Supervision Organization), set up in 1948 to
monitor the truce between Israel and the surrounding Arab States, is the first peacekeeping operation. Many
others, however, consider that peacekeeping began with UNEF I in 1958, with the first ‘Blue Helmets’.
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conflict, usually States, in which “Blue Helmets” monitor a truce between warring sides while
mediators seek a political solution to the underlying conflict.”!?? That being said, the Capstone
Doctrine does not constrain the meaning of the term ‘peacekeeping’ to its original significance.
Rather, it indicates that ‘[o]ver the years, peacekeeping has evolved from a primarily military
model of observing cease-fires and the separation of forces after inter-state wars, to incorporate
a complex model of many elements — military, police and civilian — working together to help

law the foundation for sustainable peace.”!%

Shashi Tharoor wrote in 1995 that ‘Peace-keeping [is] an activity that the United Nations ha[s]
always been politically reluctant to define.”'®* He observed that the Special Committee on
Peacekeeping Operations ‘annually discussed a declaration on the principles of peace-keeping
and annually rejected the idea on the grounds that to define peace-keeping was to impose a
strait-jacket on a concept whose flexibility made it the most pragmatic instrument at the
disposal’ of the UN.!% Despite the resistance to set down a definition, however, the UN
Security Council has affirmed the principles of peacekeeping in its resolutions on the subject.!%

Tharoor notes that

a consistent body of practice and doctrine evolved over the years: peacekeepers
functioned under the command and control of the Secretary-General; they represented
moral authority rather than the force of arms; they reflected the universality of the
United Nations in their composition; they were deployed with the consent and co-
operation of the parties; they were impartial and functioned without prejudice to the
rights and aspirations of any side; they did not use force or the threat of force except in
self-defence; they took few risks and suffered a minimal number of casualties; and they
did not seek to impose their will on any of the parties.!?’

According to the definition of peacekeeping used by the UN in the early 1990s, ‘peacekeeping’
refers to missions ‘involving military personnel, but without enforcement powers, undertaken
by the United Nations to help maintain or restore international peace and security in areas of
conflict.”'% That definition relies on the lack of enforcement powers as a key feature, which
remains one of the most elusive concepts to pin down in distinguishing (peace) enforcement

from peacekeeping. The recent establishment of an Intervention Brigade in MONUSCO with

102 Capstone Doctrine (n 97) Annex 2, 99.

103 Tbid 18.

104 Shashi Tharoor, ‘The Changing Face of Peace-keeping and Peace-Enforcement’ (1995) 19 Fordham Intl L J
408-426 at 414. Tharoor was Special Assistant to the United Nations Under-Secretary-General for Peacekeeping
Operations.

15 Tbid.

106 See UNSC Res 1674 (28 April 2006) UN Doc S/RES/1674 (2006).

107 Ibid.

108 United Nations, The Blue Helmets: A Review of United Nations Peacekeeping (2" ed New York 1990) 4.
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clear enforcement powers against armed groups and operating under UN command and control

shows that the lack of enforcement powers cannot be considered to be a bright-line test.!%

The UN Convention on the Safety of the United Nations and Associated Personnel defines
United Nations Operations as ‘operations established by the competent organ of the United
Nations in accordance with the Charter of the United Nations and conducted under United
Nations authority and control.”’!'® This definition makes no reference to the peacekeeping
principles but focuses exclusively on the UN as commanding and controlling the operation. It
finds resonance in the definition given by Marrack Goulding, who defined UN peacekeeping

operations as

Field operations established by the United Nations, with the consent of the parties
concerned, to help control and resolve conflicts between them, under United Nations
command and control, at the expense collectively of the member states, and with
military and other personnel and equipment provided voluntarily by them, acting
impartially between the parties and using force to the minimum extent necessary.'!!

These principles, in their various formulations, have been tried and tested over the years.!!? It
is an open question whether it is in fact respect for these principles that distinguishes

peacekeeping from enforcement action.

For the purposes of IHL, whether it is a peace operation, peacekeeping, or peace enforcement
is of little relevance. When it comes to the question whether UN law, policy and practice impose
or imply limits as the whether the UN itself may have recourse to PMSCs in its peace
operations, the distinctions may play a role. In addition, the use of private security guards in
special political missions (which also fall under the UN Department of Peacekeeping
Operations) warrants using a broad definition of peace operations. This study will therefore use
a broad definition of peace operations in general, encompassing any operation that any of the
parties involved assert is a ‘peace operation’. However, when discussing the possibility of using
a PMSC in a UN peace operation, it will use a more circumscribed definition, relying on the
traditional principles of peacekeeping — in particular, UN command and control of the
operation, which, in principle, aims to act in accordance with the consent of the parties,

impartially, and with a limited use of force.

109 UNSC Res 2098 (28 March 2013) para 9.

110 Convention on the Safety of United Nations and Associated Personnel (1994) 2051 UNTS 363, Article
1(c)(@).

11 Goulding (n 101) 455.

112 Goulding asserts that these principles constitute a ‘customary practice’ that have been accepted by ‘all
concerned’. Ibid 453.
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N.B. Most of chapters 2 and 3 of this thesis were originally published in chapters 4 and 1 in
Lindsey Cameron and Vincent Chetail, Privatizing War: Private military and security
companies under public international law (Cambridge University Press 2013). That book was
the result of a collective research project; however, I alone researched and wrote all parts of

those chapters, which have been modified and updated for this thesis.
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2 THE STATUS OF PRIVATE MILITARY AND SECURITY
CONTRACTORS UNDER THE [US IN BELLO AND ITS
CONSEQUENCES

The international humanitarian law of international armed conflicts is deeply concerned with
the ‘status’ of individuals and requires people to be classified as either combatants or civilians.
In non-international armed conflicts, the IHL treaty rules do not make such a distinction, but
there is a recent tendency in doctrine, expert discussions and jurisprudence to circumscribe a
kind of status of fighters with continuous fighting function who do not have the rights of
civilians.! In international armed conflicts, in any case, civilians and combatants are the two
principal categories of persons under IHL and the vast majority of rights and — to a controversial
extent — obligations flow from the ascription of a person to one or the other. Below, I will show
that it is unlikely that many private military and/or security contractors satisfy the criteria in
order to constitute the armed forces of a party to a conflict recognised by IHL. Since that issue
is an integral part of the question as to whether PMSC personnel have combatant status, I will
analyse both issues here in detail. It is important to recall, nevertheless, that civilians and
combatants must respect IHL. Unlike other bodies of international law, international
humanitarian law imposes obligations directly on individuals, whether they are state actors or
not.? Thus, no matter their status, PMSCs active in situations of armed conflict are bound by at

least the criminalized rules of IHL.

Unlike combatants, civilians may not, with impunity, directly participate in hostilities. While

the history of the concept of combatant immunity shows that this was not developed in order to

! The clearest example of this is the ICRC’s recent Interpretive Guidance on the Notion of Direct Participation
in Hostilities under International Humanitarian Law (Geneva 2009) (ICRC, Interpretive Guidance).

2 The criminalization of many rules of IHL is a testament to this fact, and was affirmed by the ICTR in
Prosecutor v Akayesu (Trial Chamber Judgment) ICTR-96-4-T (2 September 1998) para 444. The fact that [HL
applies to anyone with a capacity to violate it, whether they were state agents/organs or not, is evidenced by
Article 9 of the Brussels Declaration of 1874: ‘The laws, rights, and duties of war apply not only to armies, but
also to militia and volunteer corps fulfilling the following conditions: 1. That they be commanded by a person
responsible for his subordinates; 2. That they have a fixed distinctive emblem recognizable at a distance; 3. That
they carry arms openly; and 4. That they conduct their operations in accordance with the laws and customs of
war.” (Project of an International Declaration concerning the Laws and Customs of War. Brussels, 27 August
1874). While this declaration was never adopted as a treaty, it formed the basis for the development of IHL and
may be said to carry persuasive authority. In addition, Geneva Convention I of 1949 imposes an obligation
directly on civilians (Article 18(3)) in regard to wounded and sick members of the armed forces. Geneva
Convention [I] for the amelioration of the condition of the wounded and sick in armed forces in the field of 12
August 1949, 75 UNTS 970 [hereinafter GC I]. On the criminalization of rules of IHL and how they bind
individuals, see Marko Milanovic, ‘Is the Rome Statute Binding on Individuals? (And Why We Should Care)’
(2011) 9 J Intl Crim Justice 25-52.
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protect civilians, in effect it helps to preserve the fundamental distinction between civilians and
combatants and to diminish the likelihood that civilians will be directly targeted in armed
conflicts.® Given the fact that PMSCs as an industry rely heavily on their right to use force in
self-defence in order to carry out their obligations under their contracts, they must be viewed
as an actor likely to use force in situations of armed conflict. This chapter will therefore explore
the situations in which their use of force in self-defence may in fact amount to a direct

participation in hostilities, which, although not unlawful, is highly undesirable.

In addition, in the context of UN peace operations, the notion of a limited use of force has
sometimes been described as a use of force in self-defence. The use of PMSCs in peace
operations will be examined in detail in Chapter 4. However, due to the link between the
concept of self-defence in peace operations and the need to explain how the use of force by
PMSC:s in such situations may also involve a direct participation in hostilities, that analysis is
provided in this chapter. Finally, this chapter will close with a brief survey of how certain rules
of international humanitarian law need to be interpreted and applied by states and PMSCs, in

particular in respect to standards of detention, fundamental rights, and recruitment.

A. ESTABLISHING THE STATUS OF PMSC PERSONNEL UNDER
IHL

In the context of international armed conflicts, the ‘status’ of PMSC personnel is pivotal to their
rights and, to a lesser extent, to their obligations under IHL. It is therefore crucial to understand
the contours and nuances of the debate and to have a sense of when and how PMSC personnel
may fit in the various categories — in particular, whether they are civilians or combatants. Other
terms appearing to affect status determination also crop up. We often see the word ‘mercenary’
associated with PMSCs: as I will show below, the characteristics and circumstances according
to which a person may be legally classified as a ‘mercenary’ are defined under IHL. In addition,
there is currently a vigorous debate regarding whether a separate category of ‘unlawful
combatants’ exists, complete with its own legal regime of obligations and very few and unclear

rights of detained persons.

3 For a short history of combatant status and combatant immunity, see GIAD Draper, ‘Combatant Status: An
historical perspective’ (1972) 11 Military Law and Law of War Review 135-143.

29



In the following pages I will set out the rules of IHL on status determination for international
armed conflicts and explore their application to PMSC personnel. In addition, I will outline
the existing framework regarding fighters and ‘non-participants’ in non-international armed
conflicts and apply it to PMSC personnel in order to provide an assessment of their attendant

rights, duties and obligations in that context.

1 PMSCS AND COMBATANT OR FIGHTER STATUS
One of the fundamental principles of the IHL of international armed conflicts is that one must

distinguish between civilians and combatants. The principle of distinction is crucial to IHL’s
ability to protect civilians from the violence of armed conflict, since it is only lawful to target
combatants.* Civilians are protected from direct attack.” In addition, the ‘collateral effects’ on
civilians of attacks on lawful military objectives must be taken into account, which also serves
to limit harm caused to civilians in armed conflict.® In terms of the rights flowing from status,
only combatants may lawfully directly participate in hostilities: this is the ‘combatants’
privilege’.” The fact that combatants may lawfully directly participate in hostilities means that
they are immune to prosecution for lawful acts of war — for example, killing enemy soldiers —
but they are not immune from prosecution for the commission of violations of IHL.® If captured,
combatants have the right to be prisoners of war unless they have failed to distinguish
themselves from the civilian population while fighting.” The flipside to this ‘privilege’ is that

combatants may be directly targeted and killed by opposing enemy combatants. While there are

4 Article 48 of the Protocol Additional to the Geneva Conventions of 1949 and relating to the protection of
victims of international armed conflicts of 8 June 1977, 1125 UNTS 3 [AP I]. Indeed, two US Officers state,
‘Compliance with this concept of distinction is the fundamental difference between heroic Soldier and
murderer’. See M Maxwell and R Meyer, ‘The Principle of Distinction: Probing the Limits of its Customariness’
(March 2007) Army Lawyer 1-11 at 1.

3 As long as they are not directly participating in hostilities. See Article 51(3) AP L

¢ Articles 51 and 57 (on proportionality and precautions) AP I. See M Sassoli and L Cameron, ‘The Protection of
Civilian Objects — Current State of the Law and Issues de lege ferenda’ in N Ronzitti and G Venturini (eds), The
Law of Air Warfare: Contemporary Issues (Utrecht: eleven, 2006) 35-74.

7 Article 43(2) AP 1.

8 Combatant immunity is not enshrined as such in GC III; however, it is understood as concomitant of POW
status. It is an old concept, ‘recognized by Belli, Grotius, Pufendorf, and Vattel’ and also set down in the Lieber
Code. See Waldemar Solf, ‘The Status of combatants in non-international armed conflicts under domestic law
and transnational practice’ (1983) 33 American U L Rev 53 at 58.

% Article 4A of Geneva Convention I1I defines who has a right to be a prisoner of war, not who has a right to be a
combatant. There are a small number of people who have the right to POW status without having combatant
status. Article 44(3) AP I confirms that a person who does not distinguish himself when attacking loses POW
status. “While fighting’ used here includes all the possibilities set forth in Article 44(3) — preparatory to an
attack, etc.
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some limits on the type of weapons that may be used against combatants!® and which
circumscribe tactics to some extent (for example, ‘ruses’ of war are permitted but perfidious
attacks are prohibited), traditionally under IHL there is no ‘proportionality calculation’ between
the harm inflicted on the combatant and the military advantage drawn from the attack for

combatants.

The IHL of non-international armed conflicts, on the other hand, contains no definition of
‘combatants’. In a nutshell, in international armed conflicts, rules on the targeting and treatment
of persons are largely status-based, but in non-international armed conflicts they were
traditionally seen as conduct-based. This means that in non-international armed conflicts, the
rules as to whether a person may be targeted and the protections to which he or she is entitled
were determined by the person’s own conduct — in particular, the fact that the person does not
(or no longer) directly participates in hostilities. Consequently, the concept of ‘direct
participation in hostilities’ is of general importance in non-international armed conflicts. The
concept of ‘direct participation in hostilities’ also applies in international armed conflicts, but
it is not the central factor for determining who constitute(s) the opposing, enemy armed forces.
In non-international armed conflicts, recently the idea has appeared that members of armed
groups, or some of them, are ‘fighters’ who may be attacked, like combatants in international
armed conflicts, at any time until they surrender or are otherwise hors de combat.!! This concept
nuances the general rule that civilians who are directly participating in hostilities may only be
attacked during their direct participation. Thus, a delineation which may be considered ‘status-
based’ also appears in the IHL of non-international armed conflicts. When dealing with those
who regularly participate in hostilities in non-international armed conflicts, I will use the term

‘fighters’.

1.1 INTERNATIONAL ARMED CONFLICTS: PMSC CONTRACTORS ARE NOT COMBATANTS
There are two articles in the treaties, one in the Geneva Convention relative to the treatment of

prisoners of war (GC III) and one in Additional Protocol I (AP I), that provide a definition of

10 See, e.g., Protocol on Blinding Laser Weapons (Protocol IV to the 1980 Convention on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons) 13 October 1995, 1380 UNTS 370 (entered into force
30 July 1998); Article 35 AP I (the prohibition on superfluous injury or unnecessary suffering).

! The nature of membership in such a group and the precise function of the individual in question in order for
him/her to be a lawful target of attack is a matter of intense debate. I am convinced that simple membership in an
armed group is not sufficient to render a person subject to attack at all times and believe that only those members
with a fighting function may be attacked at any time, and others only when they are directly participating in
hostilities. See M Sassoli, “The International Legal Framework for Stability Operations: When May International
Forces Attack or Detain Someone in Afghanistan?’ (2009) 39 Israel YB Human Rights 177-212.
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who is a combatant in the context of international armed conflicts. To be more precise, Art 4A
of GC III defines who is a prisoner of war (POW), and, of the six categories of persons it lists,
four have the right to have combatant status. Consequently, the fact that a person has a right to
POW status is often construed as tantamount to having combatant status.!? Three of the six
categories in that definition are particularly pertinent to PMSCs and will be discussed in detail
below.!® Article 43 AP 1, on the other hand, specifically defines who is a combatant, but since
that Protocol is not universally ratified, and since both the POW definition in Art 4 of GC III
and Article 43 AP I continue to apply simultaneously, I will consider all of the possibilities

those provisions entail.'*

1.1.1 Article 4A(1) GC II1
The first category of persons who have combatant status is found in Article 4A(1) GC III:

Members of the armed forces of a Party to the conflict as well as members of militias or
volunteer corps forming part of such armed forces.

This provision is straightforward and requires that we determine whether a given PMSC or

PMSC personnel are somehow incorporated into the armed forces of a Party to a conflict.!> I

12 Geneva Convention [III] relative to the treatment of prisoners of war of 12 August 1949, 75 UNTS 972
[hereinafter GC III]: Article 4A(4) GC III grants POW status to civilians accompanying the armed forces
without their having combatant status; Article 4A(5) grants POW status to civilian crews of aircraft.

BArticles 4A(1) and 4A(2) GC III with respect to combatant status and 4A(4) GC III with respect to civilians
accompanying the armed forces of a party to a conflict.

14 Although the ICRC’s Study on Customary IHL asserts that Article 43 is customary law, one may question
whether this represents the entire picture. They argue only that the relaxation of the requirement that combatants
distinguish themselves is not customary given the opposition of some States to this rule in AP I, but do not
discuss the absence of any requirement of fixed or distinctive sign on their general definition of who is a
combatant (see JM Henckaerts, ‘Customary International Humanitarian Law: A response to US comments’
(2007) 89 IRRC 473, 481). The fact that the relaxed obligation to distinguish oneself is not customary
necessarily implies an obligation to distinguish oneself, presumably by fixed distinctive sign, which means that
the customary definition of who is a combatant is arguably closer to Article 4A(1) and 4A(2) GC III combined
rather than to Article 43 AP I, which makes no mention of the necessity for such a sign. In addition, Rule 106
requires combatants to distinguish themselves in order to have POW status. On the other hand, the ICRC CIHL
definition requires that the groups be ‘under a command responsible to that party’, whereas the requirement of
4A(2) is simply ‘under a responsible command’, combined with ‘belonging’ to a party, but where ‘belonging’ is
generally accepted to be a much looser standard than that the party exercises command and control over the
group through any kind of responsible command. Although Henckaerts and Doswald-Beck assert that the
‘assimilation of regular and irregular armed forces’ (Rogers’ words) is ‘generally applied’ (Henckaert’s and
Doswald-Beck’s words), APV Rogers is ‘dubious that this assimilation has reached the level of customary law.’
See APV Rogers, ‘Combatant status’, in E Wilmshurst and S Breau (eds) Perspectives on the ICRC study on
customary international humanitarian law (Cambridge University Press, 2007) 101-27, 110. In particular,
Rogers points out that most of the military manuals cited in the Study are from States that are parties to AP I but
that these also refer to the conditions for militia groups from the Hague Regulations and GC III. Only two
manuals are entirely based on the assimilated approach: the United States (not a party to AP I) and Indonesia.
Ibid. See also J Kleffner, ‘From ‘Belligerents’ to ‘Fighters’ and civilians directly participating in hostilities — on
the principle of distinction in non-international armed conflicts one hundred years after the Second Hague Peace
Conference’ (2007) 54 Netherlands International Law Review 315-336 at 320-1.

15 Although this specific provision was adopted in the Geneva Convention (IIT) of 1949, it sustains and reflects a
much older concept present already in the Hague Regulations of 1899 and the Geneva Convention of 1929 on
Prisoners of War. See Article 3 of the Regulations Respecting the Law and Customs of War on Land, Annex to
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note, in passing, that this definition also includes ‘militias or volunteer corps’ which ‘form...part
of” the armed forces. This clause was not absolutely necessary since the fact that such groups
‘form part of” the armed forces is sufficient to decide the matter (and they thus could have been
subsumed under the general phase ‘armed forces’ in Article 4A(1)), but it was included to
ensure clarity since, at the time of its adoption, ‘certain countries still had militias and volunteer

corps which, although part of the armed forces, were quite distinct from the army as such.’!®

International humanitarian law does not set out the steps that states must take in order to
incorporate individuals or groups into their armed forces; that is a matter for internal law.!’
Incorporation therefore depends on the will and internal legal regime of states.'® Such laws and
regulations may, for example, establish which organs of government may issue regulations on
the enlistment of persons into the armed forces as well as specify terms such as age and
citizenship requirements.!® It is conceivable that in rare cases, a state may incorporate a PMSC
into its armed forces — this indeed seems to be what happened in Sierra Leone in 1995.2° If it

does so, PMSCs are treated exactly as regular armed forces under IHL and pose no particular

the 1907 Hague Regulations. Article 1(1) of the 1929 Convention refers to ‘[o]fficers and soldiers and other
persons officially attached to the armed forces’: Convention for the Amelioration of the Wounded and Sick
Armies in the Field, 27 July 1929.

16 J Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary, Third Geneva Convention Relative to
the Treatment of Prisoners of War (Geneva 1960) 51-2 (Pictet, Commentary GC III).

17K Ipsen ‘Combatants and Non-Combatants’ in D Fleck (ed), The Handbook of Humanitarian Law in Armed
Conflicts (Oxford University Press 1995) 67. Howard Levie, Prisoners of War in International Conflict (US
Naval War College 1977) 36. See also MHF Clarke, T Glynn and APV Rogers, ‘Combatant and POW Status’ in
MA Meyer (ed), Armed Conflict and the New Law (1991) 107-135 at 108-9.

18 Some states have argued that the criteria set down in Article 4A(2) GC III also apply to government armed
forces, such that combatant status may be denied to them if they do not also meet those criteria. See Jay S.
Bybee, ‘Status of Taliban Forces under Article 4 of the Third Geneva Convention of 1949’ Opinions of the
Office of Legal Counsel, Vol 26 (7 February 2002), p. 4, online: http://www.justice.gov/0lc/2002/pub-
artc4potusdetermination.pdf . Documents from the diplomatic conference drafting the 1949 Geneva Conventions
indicate clearly that such an interpretation directly contravenes the intentions of the drafters.

19 See, e.g., UK, Armed Forces Act 20006, c. 52, Part II Sections 328 - 329; UK, The Armed Forces (Enlistment)
Regulations 2009, 2009, No. 2057. They may also define what legal act constitutes ‘enlistment’ (such as signing
papers, etc.) (see eg UK Enlistment Regulations 2009, Section 2(4)). The ICRC Commentary to Article 50 AP 1
states, ‘armed forces...constitutes a category of persons which is now clearly defined in international law and
determined in an indisputable manner by the laws and regulations of States’. Y Sandoz, C Swinarski, and B
Zimmermann (eds), Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12
August 1949 (Geneva: ICRC 1987) 611, para 1914 (Sandoz, Commentary on the Additional Protocols). Solf, in
discussing Article 43 AP I, which also defines combatants, asserts that ‘the only apparent distinction between the
militias and volunteer corps that formed a part of a State’s armed forces and those which were deemed to be
independent (or irregular) were frequently the vagaries of domestic law and their link to the political structure of
their government...”: M Bothe, KJ Partsch and WA Solf, New Rules for Victims of Armed Conflict: Commentary
on the Two 1977 Protocols Additional to the Geneva Conventions of 1949 (The Hague: Martinus Nijhoff 1982)
231 at 236. However, Schmitt points out that there may not always be a law — there was none for joining the
Taliban forces in Afghanistan (M Schmitt, ‘Humanitarian Law and Direct Participation in Hostilities by Private
Contractors or Civilian Employees’ (2005) 5 Chicago J Intl L 511-546, footnote 58).

20 See P Singer, Corporate Warriors: The Rise of the Privatized Military Industry (Cornell University Press
2003) 106-15.
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problem for its application. However, the whole point of privatisation is precisely the opposite
— to devolve on the private sector what was previously the preserve of government authorities
and state actors. The desire to ensure flexibility and to decrease costs associated with carrying
numbers of personnel who are not necessary all the time are the driving forces for outsourcing.
Indeed, those who defend outsourcing of military activities despite the ostensibly or seemingly
high contract prices point to precisely the fact that they are not carrying such personnel (and
paying pensions, veterans care, etc) on a permanent basis as an offset to the high cost of these

contracts.

The doctrine and practice of states that rely heavily on PMSCs confirm that, as a general rule,
PMSCs are not incorporated into their armed forces, and certainly not as combatants. !
According to US doctrine, PMSCs contracted by the Department of Defense fall under the
rubric of ‘Civilians accompanying armed forces’.?? This is borne out by what happens to US
PMSC contractors who are injured or killed overseas: the many injured contractor ‘veterans’
are by law not entitled to the disability benefits provided to members of the US armed forces.?’
There are also cases of PMSC employees having been killed who, having received a military
burial, were later stripped of those honours on the grounds that they were not military
personnel.** In the UK, it is not the UK Ministry of Defence that contracts PMSCs to act as
security guards in Iraq and Afghanistan, but rather the Department of Foreign Affairs and
International Development, which under UK law has no capacity to enlist persons into the
armed forces.?’ In addition, while the current debate on PMSCs often focuses on their use in
Iraq and Afghanistan, we would do well to recall that states often use PMSCs where they are
impeded by their internal law from sending their own military forces (eg US in Colombia).
While it is true that international law would not necessarily give effect to a lack of incorporation

by domestic law destined only to avoid the consequences of incorporation under international

2! Similarly, Anna Kéhler, Private Sicherheits-und Militirunternehmen im bewaffneten Konflikt: Eine
volkerrechtliche Bewertung (Frankfurt am Main: Kolner Schriften zu Recht und Staat 2010) 79-80.

22 Article 4A(4) GC 111 provides for just such a category of POWs, but these people do not have combatant
status. J Elsea and N Serafino, Private Security Contractors in Iraq: Background, Legal Status, and Other Issues
(CRS Report for Congress) (21 June 2007). See also Department of Defense Instruction 3020.41 ‘Contractor
Personnel Authorized to Accompany the U.S. Armed Forces’ (3 October 2005).

23 See Matthew Kestian, ‘Civilian Contractors: Forgotten Veterans of the War on Terror’ (2008) 39 University
Toledo Law Review 887 at 889.

24 L Cameron ‘New Standards for and by Private Military Companies?” in A Peters et al (eds), Non-State Actors
as Standard Setters (Cambridge University Press 2009) 113-145, 119.

25 See UK Armed Forces Act 2006 (cited above, note 19) sections 328 — 329; see also definitions of ‘recruiting
officer’ in The Armed Forces (Enlistment) Regulations 2009 and prior legislation. See also Response of Hilary
Benn to question by Norman Baker of 19 March 2007, Hansard, Col 615W regarding DFID contracts for
PMSCs.
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law, states do not treat PMSC personnel for all practical purposes other than incorporation as if
they were members of their armed forces. They do not give them the same rights and obligations
and — perhaps most importantly — they claim at least that such personnel may not conduct
hostilities. From that perspective, it would therefore be highly astonishing that through the
operation of Article 4(A)(1) PMSC contractors have combatant status and would become

members of the armed forces contrary to domestic legislation.

1.1.2 Article 4A(2) GC III
The second means for a group to qualify for combatant (or prisoner-of-war) status is to meet

the five requirements laid down in Article 4A(2) of the Third Convention. That article stipulates
that the following are entitled to POW status:

Members of other militias and members of other volunteer corps, including those of
organized resistance movements, belonging to a Party to the conflict and operating in or
outside their own territory ... provided that such militias or volunteer corps, including such
organized resistance movements, fulfil the following conditions:

(a) that of being commanded by a person responsible for his subordinates;

(b) that of having a fixed distinctive sign recognizable at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accordance with the laws and customs of war.

All of the conditions must be met by the group as a whole, and, again, the militia or group must
‘belong...to a Party to the conflict’. Indeed, no one can be a combatant of his or her own volition
— he or she must be a member of a group that must belong to a party to a conflict.?¢ Each PMSC
(i.e., company, not individual) must be considered on its own to determine whether its members

have combatant status by virtue of this article.

There 1s some disagreement among scholars as to whether PMSCs may have combatant status
under Article 4A(2).?” It is therefore necessary and helpful to consider each of the criteria fully,
but also to make an overall assessment, according to the systemic objectives of the law in order

to understand the reasons for areas of discord.

26 Marco Sassoli, ‘Combatants’ in R Wolfrum (ed), Max Planck Encyclopaedia of Public International Law
(Oxford University Press 2008-) online edition, [www.mpepil.com], para 4.

27 Against: Schmitt, ‘Humanitarian Law and Direct Participation in Hostilities’ (n 19) 527-531; L Cameron,
‘Private military companies: their status under international humanitarian law and its impact on their regulation’
(2006) 88 IRRC 573 at 584-7. For: L Doswald-Beck, ‘Private Military Companies under International
Humanitarian Law’ in S Chesterman and C Lehnardt (eds), From Mercenaries to Market: The Rise and
Regulation of Private Military Companies (Oxford University Press 2007) 121; N Boldt, ‘Outsourcing War:
Private Military Companies and International Humanitarian Law’ (2004) 47 German YB Intl L 502-544. For an
argument that private military companies (as opposed to private security companies) fall under Article 4A(2) GC
111, see Anna Kohler (n 21) 80-92.
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1.1.2.i Belonging to a Party (Chapeau)
The notion of whether a group satisfies the criterion of ‘belonging’ to a Party is not as

straightforward as it might seem and is subject to controversy.?® Historically, a relationship
between a state and a militia group could only be established if a sovereign gave ‘express
authorization in writing’ for the acts of the militia purporting to act on its behalf.?’ However,
by the turn of the twentieth century, that practice had largely fallen by the wayside and all that
was required was some kind of de facto relationship between the state party and the group.*
Even tacit acceptance of the group’s activities by the state party has been argued to be sufficient.
Furthermore, according to proponents of this interpretation of ‘belonging’, it is not necessary
for the state to exercise control over the group or its activities. Others, however, apply a test
with a higher threshold to determine whether a group ‘belongs’ to a party: they use the same
criterion as for attribution under the law of state responsibility. In order for an independent
group’s acts to be attributable to a state under the law of state responsibility, international courts
and tribunals (as well as the ILC) have sought to identify a level of state control over the group
that would justify engaging the state’s responsibility for acts in violation of that state’s
international legal obligations. The degree of control necessary within that higher threshold is
itself a subject of controversy.>! Nonetheless, partly due to concerns regarding the dangers and
disadvantages of a ‘fragmentation’ of international law, some authors and tribunals have looked
to the concept of control in the law of state responsibility to interpret the ‘belonging’ criteria of
Article 4A(2).3? There is a certain logic to this approach: if international legal obligations flow
from the state for certain conduct, and if somehow attribution or imputability of a non-state
actor’s acts to a state is the source of obligations binding on that non-state actor, it would seem
to make sense that in order for a group to have combatant status through its affiliation with a
state, that affiliation must satisfy the requirements established by the law of responsibility.>?

However, the analysis will show that this is not the case.

28 Katherine Del Mar, ‘The Requirement of ‘Belonging’ under International Humanitarian Law’ (2010) 21 EJIL
105 -124.

2 Pictet, Commentary GC III (n 16) 57.

30 Ibid.

31'See eg Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America)
(Merits) [1986] ICJ Rep 14; Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Merits) [2007] ICJ Rep 43 and Prosecutor v
Tadic (Appeals Chamber Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1-A
(2 October 1995) — the courts use different levels of control, but for different purposes.

32 For example, see Boldt (n 27) 524-5. Boldt applies Article 43 AP I but partly relies on doctrine regarding
Article 4A(2) GC III and considers the whole under Article 5 of the Draft Articles on State Responsibility. See
also Del Mar (n 28) especially at 117-21.

33 One can make similar arguments for using the belonging/attribution criteria to determine that an ostensibly
non-international armed conflict is in fact international based on the degree of control and support of a third
state. See eg Tadic (Appeals Chamber Decision on Jurisdiction) (n 31).
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Using the state responsibility test to determine whether a group ‘belongs’ to a party to a conflict
is incorrect for two reasons: first, the content of the test (overall or effective control) does not
accurately reflect the meaning, value, or content of ‘belonging’ under IHL for determining
combatant status; second, it would be erroneous to interpret the existence of overall or effective
control as being more than sufficient to establish ‘belonging’ (because it may seem to be a
higher threshold than what IHL appears to demand) and could lead to absurd results. PMSCs
are a unique case for Article 4A(2), and the general framework setting out their ability to acquire
combatant status through that article must be considered in light of the Article as a whole and
the context for which Article 4A(2) specifically was developed. In my view, the threshold is
the simple de facto relationship identified above but it includes the acceptance by the party in
question that the group fights on its behalf.’* The acceptance of a group as an armed group or
militia fighting on behalf of a state is not reflected in a pure ‘control’ test.*® It is uncontroversial
that a state is responsible for the conduct of many persons, including persons using force, who

are not members of its armed forces nor combatants.

That a state must accept that a group fights on its behalf is, first of all, implied by the words
‘militia’ or ‘volunteer corps’ in Article 4A(2) GC IIL It is reinforced by the text of Article 43
of AP I, that it is the ‘armed forces, groups and units’ of a party which may, if they fulfil the
relevant conditions, have combatant status.*® Furthermore, this interpretation is sustained by
general principles of interpretation. Paragraph 4A(4) of the very same article accords POW
status to civilians accompanying the armed forces of a state provided they do not engage in
hostilities.”” If a state acknowledges that civilians are accompanying its armed forces but its
internal doctrine and external representations consistently articulate that those civilians are not
combatants and may not participate in hostilities, it would make nonsense of Article 4A to then
turn around and accord combatant status to precisely such civilians on the grounds that they

belong to the state, regardless of the state’s acceptance of their fighting on its behalf. The ICRC

3 Similarly, see Kohler (n 21) 88-92. Boldt argues that in order to be part of the armed forces of a state under
Article 43 AP 1, it must be ‘an armed group or unit’ and discusses direct participation in hostilities in this light:
(n27) 516 and 519-23. He also observes, in respect to militia and volunteer units and whether they belong to a
party, ‘[tJoday, the question is whether or not a group is fighting on behalf of a party to the conflict’ at 524,
citing Ipsen, ‘Combatants’ (n 17) 152 and Pictet, Commentary GC III (n 16) 57.

35 Arguably, if a state has a high degree of effective control over a group, it can stop it from fighting; however,
the point here is that no matter the degree of control, that the state accepts the fighting/armed group nature of the
group is the most significant element.

36 See also in this vein Boldt (n 27) 524.

37 This requirement is not a black letter requirement of 4A(4) GC III but it is widely accepted and understood to
be the case.
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Interpretive Guidance supports this view, stating that ‘[w]here such personnel [i.e., civilians
accompanying the armed forces] directly participate in hostilities without the express or tacit
authorization of the State party to the conflict, they remain civilians and lose their protection
against direct attack for such time as their direct participation lasts.”*® The question then
becomes, what do we do when doctrine and practice do not match, such that it is somewhat
difficult to discern whether there is tacit acceptance of the direct participation in hostilities of
contractors, or whether a state truly conceives that a particular role should not constitute direct

participation but where opinions may differ?

A relatively easy case is one where a state insists that contractors are civilians, but gives them
a role with a continuous combat function. In a sense, this would allow them to fulfil the
requirement of the (tacit) acceptance by the state party that the group ‘fights’ on its behalf.
There is some logic to this approach. According to the ICRC’s Interpretive Guidance, and,
presumably, regardless of the state’s protestations of their official status, such contactors may
be considered to form part of the armed forces by virtue of the fact that they have such a
function. In such cases, since IHL applies based on the facts, such PMSC staff could have
combatant status. An example might be PMSC staff contracted by the US to guard Forward
Operating Bases in Afghanistan®” (if that conflict is international and, obviously, provided the

PMSC in question fulfils the other criteria of 4A(2)).

It is important to be careful in this approach not to corrupt Article 4A(4) (civilians
accompanying armed forces) and rob it of any meaning. Indeed, it is somewhat odd to use the
concept of direct participation in hostilities as a vehicle to move PMSC civilian personnel into
the combatant category given that the nub of the concept is to identify when protection is
removed from civilians, not to say when civilians somehow move into the combatant category
and thus acquire combatant privilege. Using the ‘continuous combat function’ concept in the
context of non-international armed conflicts or regarding armed groups in a mixed conflict is
less problematic because there is no corollary benefit or purported change in status entailing a

legal right to participate in hostilities. In that case, the risks remain the same, whereas here, the

B ICRC, Interpretive Guidance (n 1) 39. Emphasis added.

39 See the prepared statement of Senator Carl Levin in US Senate, Committee on Armed Services, ‘Contracting
in a Counterinsurgency: An Examination of the Blackwater-Paravant Contract and the Need for Oversight’ (24
February 2010) 5. In addition, the UN Working Group noted that foreign PMSCs (and international forces) have
recruited former Afghan militias to act as security guards in this context. See ‘Report of the Working Group on
the use of mercenaries as a means of violating human rights and impeding the exercise of the right of peoles to
self-determination, Addendum: Mission to Afghanistan’ UN Doc A/HRC/15/25/Add.2 (14 June 2010), para. 18.
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risks change dramatically. The ICRC specifies that its interpretation applies ‘only for the
purposes of the conduct of hostilities’ and that ‘[i]ts conclusions are not intended to serve as a
basis for interpreting IHL regulating the status, rights and protections of persons outside the
conduct of hostilities, such as those deprived of their liberty.” ** Using the concept of
‘continuous combat function’ to accord combatant status to PMSCs under Article 4A(2) and
render them immune from prosecution thus would seem to contravene the notion that the
ICRC’s interpretation of direct participation does not affect status.*! The fact that the state does

not accept that they fight on its behalf must, therefore, be decisive.

This interpretation is furthermore supported by practice. During the Expert Meetings of the
ICRC on direct participation in hostilities, one expert pointed to an example where, in Grenada
in 1983, Cuban civilian contractors were fighting US forces with heavy artillery. When captured
by US forces, they were given POW status by the US, apparently on the basis of Article 4A(4)
GC III. The conclusion of the expert was that while civilian contractors do not have a ‘right’ to
participate directly in hostilities, such participation was not per se prohibited by IHL such that
it would lead to them losing their POW status as civilians accompanying the forces. However,
it must be underscored that the recognition of POW status in that case is not a case of
recognition of combatant status for PMSCs who participate directly in hostilities. Instead, the
individuals in question, as civilians accompanying the armed forces, simply did not lose POW
status on the basis of their direct participation. Another expert contended that direct
participation in hostilities by civilian contractors is a war crime but this view was rejected by
other participants. Nevertheless, the tenor of the discussion was noft that direct participation in
hostilities should be a conduit for acquiring combatant status under Article 4A(2) for Article

4A(4) contractors.*?

Finally, it should be recalled that while states do contract PMSCs directly, a very significant
proportion of their business is in the form of subcontracts, in which case the link between the

PMSC and the party to the conflict necessary to satisfy the test of ‘belonging’ is severely

Y0 ICRC, Interpretive Guidance (n 1) 11.

41 This tension runs throughout the interpretation to some extent given the ICRC’s position that having a
continuous combat function, defined as having a continuous function to directly participate in hostilities as a
member of an armed group, also removes a person from the category of ‘civilians’ in the context of non-
international armed conflict. However, as we indicate above, the rights and obligations flowing from that change
in status are much less black and white than in the context of international armed conflict.

42 ICRC, ‘Fourth Expert Meeting on the Notion of Direct Participation in Hostilities: Summary Report’ (Geneva,
November 2006) at 35 — 36. Online: http://www.icrc.org/eng/resources/documents/article/other/direct-
participation-article-020709.htm
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weakened. The criteria for determining combatant status are thus not identical to those for
determining whether a group’s acts may be attributed to a state, and a conclusion in regard to

one is not dispositive of the other.*’

I note, furthermore, that confusing the tests for attribution and status determination would allow
for different internal organs of a state to raise armed forces even if a state’s own internal law

does not allow it.**

The existence of Article 43(3) of AP I, which requires notification for other
armed units within a state, many of which would also depend rather on a department of interior
than department of defence, further supports the necessity of maintaining a distinction between
attribution and combatant status (discussed below). In addition, such an interpretation may
contort and stretch the compliance mechanisms of IHL. States are supposed to create their own
disciplinary structures and mechanisms to implement IHL. If, for example, the US were to have
a law saying that it is only the Department of Defence that is competent to create and determine
the composition of the state’s armed forces, for IHL to allow the US State Department to
effectively do so — for example, on the grounds that the State Department grants close protection
contracts to PMSCs such as Blackwater to protect the Coalition Provisional Authority in Iraq —
may in fact disrupt the state’s ability to comply with its international obligations. The US State
Department is neither equipped nor competent to enforce military discipline or [HL overseas,
but IHL (interpreted via the prism of the law on state responsibility), according to such a theory,
would somehow have granted combatant status to a group that the state never intended to be

combatants.

In this regard, a word regarding PMSCs working with the US Central Intelligence Agency is
warranted, if for no reason other than the fact that up to 70 percent of the US intelligence budget
is spent on contractors,* who have been engaged in everything from operating flights for

extraordinary renditions*® to allegedly carrying out assassination activities in place of or

4 In this conclusion I depart from the ICRC’s Interpretive Guidance in that it states, ‘Without any doubt, an
organized armed group can be said to belong to a State if its conduct is attributable to that State under the
international law of State responsibility.” ICRC, Interpretive Guidance (n 1) 23. With all due respect, I am not
convinced that is the case.

4 Consider that it is DFID that contracts PMSCs for the UK in Iraq and Afghanistan and not the UK’s MoD.

45 Chesterman, ‘We Can’t Spy...if we can’t buy !” (2008) 19 EJIL 1055-1074, 1056.

46 Ibid 1061-2. Dick Marty’s report to European Parliament states that two of the renditions were carried out
using an aircraft ‘operated by a CIA-linked company’. See CoE, Committee on Legal Affairs and Human Rights,
Alleged secret detentions and unlawful inter-state transfers involving Council of Europe member states, Draft
Report Part II, Explanatory Memorandum, AS/Jur (2006) 16 Part II (7 June 2006) at para 53. See also European
Parliament, ‘Transportation and Illegal Detention of Prisoners: European Parliament Resolution on the Alleged
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alongside government CIA agents.*’ Since the US Central Intelligence Agency does not form
part of the US armed forces, the apparent integration of PMSC contractors in the US intelligence
community*® does not entail membership in the armed forces or combatant status. Clearly, CIA
agents may be attributed to the US government, but that attribution is not tantamount to

‘belonging’ to armed forces of a party to a conflict.

With increased reliance on PMSCs, the US Department of Defense is also demanding and
setting increasing levels of control over contractors. Thus, it is now envisioned that contractors
will or should receive pre-deployment training by the DoD,* and local field commanders have
some say over whether PMSCs in their area of responsibility may be armed and use force.*
These measures certainly appear to meet the standard of ‘overall control’ and possibly even
‘effective control’ necessary for attribution to a state in terms of state responsibility law —
indeed, some PMSCs could be de facto organs of a state.’! However, the fact that the acts of a
PMSC may be attributable to a state such that it can be said (in state responsibility terminology)
to constitute a de facto organ of that state must not be confused with the question of whether
the members of that de facto organ also have combatant status.>? Put another way, being a de

facto organ for the purposes of state responsibility is not tantamount to constituting a militia

‘forming part of” the armed forces.

Use of European Countries by the CIA for the Transportation and Illegal Detention of Prisoners’ (P6_TA-
PROV(2007)0032-(2006/2200(INT)), 2007).

47 See A Ciralsky, ‘Tycoon, Soldier, Spy’ Vanity Fair (January 2010); RJ Smith and J Warrick, ‘Blackwater tied
to clandestine CIA raids” Washington Post (11 December 2009).

48 Following a suicide bomb attack reported to have killed 7 CIA operatives in Afghanistan in late December
2009, news reports stated, ‘Two of those killed were contractors with private security firm Xe, formerly known
as Blackwater, a former intelligence official told CNN. The CIA considers contractors to be officers.” See CNN,
‘Intel Officer: CIA Officers’ Deaths will be “Avenged”’ (31 December 2009),
http://www.cnn.com/2010/WORIL D/asiapcf/01/01/afghanistan.us.casualties/ (accessed 4 January 2010).

4 Moshe Schwartz, ‘Department of Defense Contractors in Iraq and Afghanistan: Background and Analysis’
(US Congressional Research Service, 21 September 2009) at 20-21.

30 See Department of Defense, Defense Federal Acquisition Regulation Supplement, Contractor Personnel
Authorized to Accompany U.S. Armed Forces, 48 CFR Parts 212, 225 and 252 (Federal Register 31 March
2008, vol 73 No 62, Rules and Regulations, pp 16764-77). The analysis as to whether such a PMSC may
constitute a militia forming part of the armed forces of a State is similar to that for ‘belonging to a Party’,
therefore will be treated there to avoid repetition.

31 See below, Chapter 5, Part A section 1.

52 Some are careful to avoid complete conflation of responsibility with combatant status, but they nevertheless
come close to such conflation. See, for example, C Hoppe, ‘Passing the Buck: State Responsibility for Private
Military Companies’ (2008) 19 EJIL 989-1014, 1009, where he states ‘Thus, the contractors’ personnel can be
considered members of the armed forces of the hiring state under Article 3 HC IV [Hague Convention V] and
Article 91 AP I for the duration of the contract and the armed conflict’.
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Requiring a high degree of state control runs counter to the notion that the groups are
independent from the state®® and moreover, counter to the notion that the bar should be set low
so as to enable combatant status to accrue to actors such as resistance fighters and “partisans’.>*
Since the criteria for combatant status evolved at a time when the developing concept of
individual responsibility was viewed as fundamental to the implementation and enforcement of
humanitarian law, as opposed to via state responsibility, one can enquire whether the potential
discord between a group being able to acquire combatant status due to ‘belonging’ to a state,
yet that state not necessarily having responsibility for the actions of the group, is as problematic
as it may seem on its face. First, it is possible to consider Article 91 AP I as the lex specialis,
providing for attribution of resistance groups belonging to a state even if they are not under
direction or control of that state. This provision stipulates that a party to the conflict is
responsible for ‘all acts committed by persons forming part of its armed forces’, and Article 43
includes all armed groups belonging to a state among its armed forces. Moreover, the fact that
one of the other criteria the group as a whole must satisfy is compliance with THL itself
constitutes a built-in mechanism to protect and enforce IHL without the need to engage the
responsibility of the state for the actions of the group. In IHL, it is not merely through one’s
status as a state actor that international legal rights and obligations accrue to individuals. It is
widely accepted that non-state actors, even those that cannot be attributed to a state, bear
obligations under IHL. For all of these reasons, I reject the notion that a PMSC must be subject
to either the effective or overall control of a state party in order to satisfy the criteria of
belonging to a party, and re-affirm that the central factor in the ‘belonging’ test is that a party
accepts that the group fights on its behalf. While this situation could change, for all the reasons
described above, I conclude that at the present time the vast majority of PMSCs hired by states

in conflict situations do not satisfy this aspect of the test for combatant status.

1.1.2.ii Commanded by a person responsible for his subordinates
When Article 4A(2)(a) was drafted, the concern was that any group for whom combatant status

would be recognised should have something resembling military hierarchy and discipline.>
While the commander of such a group does not have to be a member of the state armed forces

and may be a civilian, the idea is that the existence of responsible command acts as a guarantee

33 Schmitt, ‘Humanitarian Law and Direct Participation in Hostilities’ (n 19) 528 - 529.

>4 1bid; Pictet, Commentary GC III (n 16) 57-58.

55 In the words of the Commentary, ‘[t]he implication was that such an organization must have the principal
characteristics generally found in armed forces throughout the world, particularly in regard to discipline,
hierarchy, responsibility and honour.” Pictet, Commentary GC III (n 16) 58.
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for the respect of the other conditions of Article 4A(2), all of which are designed to ensure the
highest possible level of respect for IHL and protection of civilians.*® The level of command
sought should thus be sufficient to satisfy the spirit of the provision.>” Note, however, that even
international criminal tribunals do not seek to identify rigid or de jure command structures when
applying the law on command responsibility, which they view as integral to enforcing
humanitarian law. Instead, they have acknowledged that

[i]n many contemporary conflicts, there may be only de facto, self-proclaimed governments
and therefore de facto armies and paramilitary groups subordinate thereto. Command structure,
organised hastily, may well be in disorder and primitive....A tribunal could find itself
powerless to enforce humanitarian law against de facto superiors if it only accepted as proof of
command a formal letter of authority, despite the fact that the superiors acted at the relevant
time with all the powers that would attach to an officially appointed superior or commander.>®

It should be recalled that we are concerned with the level of command responsibility within the
PMSC, not the degree of command responsibility the contracting state (if any) has over the
PMSC.> When it comes to internal PMSC command structure, many authors point to the fact
that most PMSCs are founded and run by ex-military and thus have a natural tendency toward
military hierarchy and structure that would meet the test of command responsibility.®® Again,
any conclusion requires a case-by-case examination of each PMSC.%! Other authors argue that
even ‘corporate reason dictates a command structure within the entire PMC’.** In my view, it
is not sufficient to presume that the fact that a company is a for-profit corporate concern in and
of itself justifies a conclusion that any PMSC would meet the test for ‘being commanded by a
person responsible for his subordinates’. The mere fact that business logic dictates that a
company should be run according to a certain hierarchy and structure does not necessarily mean
that all companies will be so organised. The essence of the provision is that there must be an
identifiable disciplinary structure that would allow the enforcement of THL.%

This requirement may nevertheless be fulfilled by many PMSCs.

%6 Commentary to Article 4A(2) GC III: Pictet, Commentary GC III (n 16) 59.

37 See Céline Renaut, ‘The impact of military disciplinary sanctions on compliance with international
humanitarian law’ (2008) 90 IRRC 319-326. See also AM La Rosa and C Wuerzner, ‘Armed groups, sanctions
and the implementation of international humanitarian law’ (2008) 90 IRRC 327-341.

38 Prosecutor v. Delalic (Celebici) 1T-96-21-A (20 February 2001) para 195.

% This is a distinction between the ICRC Study’s Rule 4 and 4A(2) GC III: Rule 4 says ‘command responsible to
a party’, which suggests a stronger link between the command and the Party than 4A(2)’s requirement of “‘under
a responsible command’ when the group in turn ‘belong[s] to a Party’. This discrepancy is due to our
interpretation that the looser requirement of ‘belonging’ (not necessarily tantamount to ‘attribution’) subsists.

%0 See, eg, Schmitt, ‘Humanitarian Law and Direct Participation in Hostilities’ (n 19) 530.

1 Michael Schmitt also points this out. Ibid.

62 Boldt (n 27) 526. Emphasis added.

83 Pictet, Commentary GC III (n 16) 59.
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1.1.2.iii Fixed distinctive sign
The next criteria of Article 4A(2) is that the group must have a ‘fixed distinctive sign

recognizable at a distance.” The reasoning supporting judicial decisions regarding the adequacy
of various fixed signs indicates that any uniform or sign must be sufficient to allow an external
observer to distinguish between civilians and combatants.® This requirement is obviously

designed to help ensure respect for the principle of distinction.

While anecdotes abound regarding the paramilitary nature of PMSC personnel and photographs
occasionally depict individuals in distinctly military-like uniforms, most concur that PMSC
personnel do not wear uniforms or a fixed, distinctive sign.®> Empirical studies in Afghanistan
have shown that

some do wear visible company logos on hats, T-shirts or even uniforms, others wear civilian
clothing and do not display company identification at all (or show IDs upon request). Marked
cars are very rare...and many cars do not even feature license plates. According to PSCs and
clients interviewed, civilian clothing is often preferred in order to keep a low profile when
escorting VIP clients....5

Others describe PMSC personnel as sporting a ‘bewildering and amusing hodgepodge of “tough

guy” attire’.®” Some PMSCs forbid their employees from wearing uniforms; in some cases

contracting states may forbid PMSCs to wear uniforms.®® Some, studying the impact of PMSCs

4 See Toni Pfanner, ‘Military uniforms and the law of war’ (2004) 86 IRRC 93, 107, citing decisions of a
Malaysian court and an Israeli court, Osman v Prosecutor [1969] 1 AC 430-455 (Malaysia/UK) House of Lords
sitting as the Privy Council, 1969 and Military Prosecutor v Kassem Israel, Military Court sitting in Ramallah
(13 April 1969), both of which are reproduced in Sassoli and Bouvier 1112-1121 (Osman) and 1212-1217
(Kassem). Marco Sassoli and Antoine Bouvier, How does law protect in war? (Geneva 2006). The ICRC’s
concern has always focused on the ‘distinction’ aspect of the sign; however, some at the diplomatic conference
may also construed it as evidence of belonging to a party in that wearing such a sign showed ‘loyalty in the
struggle’. See Pictet, Commentary GC III (n 16) 59 - 60.

%5 See Schmitt, ‘Humanitarian Law and Direct Participation in Hostilities’ (n 19) 527 ff; Kenneth Watkin,
‘Warriors Without Rights? Combatants, Unprivileged Belligerents, and the Struggle Over Legitimacy’ (2005) 2
Harvard Program on Humanitarian Policy and Conflict Research, Occasional Papers, 67.

% Swisspeace, Private Security Companies and Local Populations. An exploratory study of Afghanistan and
Angola (2007) 19.

67 US Marine Corps officer cited in Schmitt, ‘Humanitarian Law and Direct Participation in Hostilities’ (n 19)
530; see also the longer description in footnote 77 of Schmitt’s text.

% US DoD Instruction 3020.41 (3 October 2005) states: ¢ 6.2.7.7. Clothing. The individual contractor or
contingency contractor personnel are responsible for providing their own personal clothing, including casual and
working clothing required by the particular assignment. Generally, commanders shall not issue military clothing
to contingency contractor personnel or allow the wearing of military or military look-alike uniforms. However,
geographic Combatant Commanders may authorize certain contingency contractor personnel to wear standard
uniform items for operational reasons. This authorization shall be in writing and carried by authorized
contingency contractor personnel. When commanders issue any type of standard uniform item to contingency
contractor personnel, care must be taken to ensure, consistent with force protection measures, the contingency
contractor personnel are distinguishable from military personnel through the use of distinctive patches, arm
bands, nametags, or headgear.” Emphasis added.
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from the perspective of local populations, recommend that PMSCs should be required to wear
uniforms.® Such a requirement could facilitate the ability of individuals affected by their
actions to identify companies and enable them to register complaints, but at the moment that
requirement does not exist. Indeed, the simple fact that it is still only a recommendation may

be further evidence that at present, most PMSCs do not meet this criterion.

One authority argues that it is sufficient that the attire of members of a group makes them look
like combatants rather than resembling civilians, as that would satisfy the spirit of the
requirement and support the principle of distinction.”® Based on this theory, one could argue
that the motley assembly of persons in ‘tough guy attire’ may be sufficient. However, in my
view it is necessary to require a greater degree of clarity and uniformity than that when it comes
to PMSCs. It is imperative to recall that there are scores of different PMSCs operating in major
conflict zones, some of which would fulfil the other criteria in this Article such that a uniform
could clinch combatant status, but most would not. Moreover, many are not in roles in which
combatant status should even be an issue, but having it would make them legitimate targets for
enemy forces.”! It is true that there may be a number of armed groups involved in a conflict,
but not often likely upwards of 150, which was the case for PMSCs in Iraq. It is thus imperative
that not only is the ‘tough guy attire’ sufficient to distinguish PMSCs from regular civilians,
but it must also be enough to distinguish them from other civilian PMSCs. My understanding
of the facts is that in many cases, this requirement is currently most frequently not met.”? Since
groups must meet all criteria in the article, failing to satisfy this one means that such PMSCs

do not have combatant status via the operation of Article 4A(2).

1.1.2.iv Carrying arms openly
Again, the requirement that militias or volunteers carry arms openly is linked to the principle

of distinction. According to the Commentary,

This provision is intended to guarantee the loyalty of the fighting, it is not an attempt to
prescribe that a hand-grenade or a revolver must be carried at belt or shoulder rather than in a
pocket or under a coat. ... The enemy must be able to recognize partisans as combatants in the
same way as members of regular armed forces, whatever their weapons.”

% Swisspeace (n 66) 19; however, in Angola it is more common for PMSCs to wear uniforms.

70 Rogers, ‘Combatant status’ (n 14) 119.

"' Indeed, in THL there is a presumption that persons are civilians (unless they directly participate in hostilities)
(See Prosecutor v Galic (Trial Chamber Judgment) IT-98-29-T (5 December 2003) para 50).

72 Kohler (n 21) 84-87 arrives at the same conclusion.

73 Pictet, Commentary GC III (n 16) 61.
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This requirement is not generally viewed as problematic for PMSCs. While some of those
providing close protection services (bodyguarding) may wear concealed weapons, it appears
that the majority who are involved in security services wear their arms openly. In this sense,
while the ‘tough guy attire’ of many PMSCs may not satisfy the requirement of a ‘fixed,

distinctive sign’, it likely does meet the requirement of bearing arms openly.

1.1.2.v Conducting operations in accordance with IHL
It is important that the requirement to conduct operations in accordance with IHL not be

misunderstood. As for all the other criteria, it is the group’s compliance as a whole that is
relevant to the analysis, not the actions of a few individuals.”® Thus, the fact that there have
been incidents by PMSC personnel violating IHL does not mean that PMSCs a priori do not
meet this requirement or comply with IHL. What matters is whether in general they are
instructed to do so and — on the whole as a group — generally do conduct their operations in

accordance with THL.”>

One may be tempted to query whether the mere fact that PMSCs participate directly in
hostilities without being incorporated into armed forces (ie without the benefit of combatant
status) means that they are not conducting their operations in accordance with IHL, since
civilians do not have the right to conduct hostilities.”® However, the logic of the Article does
not permit such an interpretation: it is precisely designed to allow groups who do conduct
hostilities to acquire combatant status. Therefore, the mere fact that they participate directly in
hostilities with an unclear status cannot, in itself, be construed as conducting operations in
violation of IHL such that they are precluded from having such status acknowledged if all other

criteria are fulfilled.

It is thus entirely possible that PMSCs will be able to meet this criterion.

74 See, in particular, Levie (n 17) 52-53. As Levie and in a separate work, Allan Rosas, point out, the essential
question in this regard becomes: at what point do violations by a number of members of a group tip the balance
toward a finding that the group as a whole does not fulfil this condition and that therefore none of them,
including those who scrupulously conform to all IHL rules, benefit from POW status? See Allan Rosas, The
Legal Status of Prisoners of War (Abo Akademi 1976) 336.

75 M Sassoli, ‘Terrorism and War’ (2006) 4 J Intl Crim Justice 959. A US Department of Defense ‘Directive on
the DoD Law of War program’ states: ‘It is DoD policy that...4.2 The law of war obligations of the United States
are observed and enforced by the DoD Components and DoD contractors assigned to or accompanying deployed
Armed Forces.” See US Department of Defense Directive 2311.01 E (9 May 2006).

76 See Rogers, ‘Combatant status’ (n 14) esp at 119-23 for an argument that it should be considered to be against
the laws of war to participate directly in hostilities for practical reasons, but an acknowledgement that it is not.
The ICRC’s Interpretive Guidance on direct participation in hostilities asserts that IHL ‘neither prohibits nor
privileges civilian direct participation in hostilities.” ICRC, Interpretive Guidance (n 1) 17.
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1.1.2vi Conclusion on Article 4A(2) GC IV
In general, on the one hand, it has been seen as beneficial to both civilians and combatants to

interpret Article 4A(2) rather broadly; that is, to be rather disposed to grant combatant status
than to set the bar too high. The reason for this is the idea that if persons in these types of armed
groups benefit from combatant status — and therefore will not be prosecuted for lawful acts of
war — they will be more likely to take care to make sure that they in turn respect the laws of
war. The protection of fighters as combatants is thus seen as having a trickle down effect that
will protect civilians.”” On the other hand, one may query whether recognizing combatant status
for groups such as PMSCs, when even the states contracting them tend to deny they are
combatants, risks encouraging a group of individuals that states do not wish to participate in
hostilities to do just that on the understanding that they are permitted by IHL to behave as
combatants. Contracting states play an awkward role in this dilemma since such states at times
give PMSCs ambiguous and inappropriate roles that are prima facie incompatible with their
stance that all contractors are civilians. In addition, PMSCs and their staff deny that they are
combatants. Of course, in law, the legal classification by the addressees of a rule is not decisive
in law. However, as long as states — which are not only addressees, but also creators and
interpreters of international law, PMSCs, their staff and their critics consider them as not to be

combatants, one should not lightly conclude that they are nevertheless combatants.

The fact that this Article 4A(2) analysis must be made for each PMSC (company, not
individual) is not inconsequential considering that there have been scores of PMSCs operating
in Iraq and Afghanistan.”® It is emblematic of how PMSCs pose particular problems for IHL.
International humanitarian law must be applied in such a way as to make it reasonably possible
for combatants to comply with it. If it is virtually impossible for opposing forces to know which
PMSC employees are accurately perceived as having combatant status (and therefore as
legitimate military objectives) and which PMSC employees are civilians (the shooting of whom
could constitute a war crime, except for such time as they directly participate in hostilities), the
resulting confusion could discourage any attempt to comply with humanitarian law. Certainly,
status determination is often a difficult question, even for some members of the armed forces

(for example, in covert operations),” but the proliferation of groups and individuals with an

77D Jinks, ‘The Declining Significance of POW Status’ (2004) 45 Harvard Intl L J 367 — 442.

78 Including during the period when the conflict in Iraq was unquestionably an international armed conflict such
that combatant status was an issue.

7 Solf, ‘Article 43’ in Bothe/Partsch/Solf (n 19) 236. See also W Hays Parks, ‘Special Forces’ Wear of Non-
Standard Uniforms’ (2003) 4 Chicago J Intl L 493-560.

47



ambiguous status in situations of armed conflict exacerbates the problem. According to this
analysis, in the majority of cases, PMSCs do not fulfil all of the requirements — fixed, distinctive
sign and ‘belonging’ being the most problematic — and as such cannot acquire combatant status

through the operation of Article 4A(2).

In addition, a teleological interpretation of Article 4A(2) militates against using that article to
define PMSC employees as combatants, as such a use of the provision runs counter to its
purpose, which was to allow for groups such as the partisans in the Second World War to have
prisoner-of-war status.®® Those partisans are much more easily equated with the remnants of
defeated armed forces or groups seeking to liberate an occupied territory than with PMSCs.
Indeed, the ‘resistance’ role of these militias was a (sometimes thorny) factor in granting them
POW status.?! Granting combatant status to security guards hired by an occupying power (i.e.,
in the case of Iraq) turns the purpose of Article 4A(2) on its head, for it was not intended to
allow for the creation and use of private military forces by parties to a conflict, but rather to
make room for resistance movements and provide them with an incentive to comply with
international humanitarian law.%? The very definition of mercenaries some thirty years later that
seeks to remove combatant status from precisely such private forces is further evidence that the
purpose of Article 4A(2) remained paramount at least through the 1970s. While there is no
obligation to restrict the interpretation of Article 4A(2) to its historical purpose, advertence to
that purpose provides some indication of the inadequacy and inappropriateness of using that

provision in the context of modern private military and security companies.

Finally, here and throughout the discussion of combatant status on this ground or that indicated
below under Article 43 AP I, it is important to recall that, in case of doubt, it is the detaining
power that is empowered by law to determine whether an individual has combatant status or
not.® Thus, if a reasonable, good faith interpretation and application of Article 4A(2) would
allow a detaining power to reach the conclusion that a group does not fulfil all the criteria

necessary for combatant status, that power would be fully within its legal rights to deny POW

80 Pictet, Commentary GC III (n 16) 52 and following.

81 Tbid. 53-9.

82 Levie (n 17) 41-42, argues that it is questionable whether ‘resistance’ fighters who support the invading power
can ‘belong’ to a Party to a conflict. If one goes even deeper into the history of this category, it is apparent that
the desire to protect such militias and resistance fighters flowed mainly from an appreciation of the nationalist
and patriotic feelings that drove such fighters was the key element in extending the protective regime to those
outside of regular armed forces but who could ‘be assimilated to such armed forces’. See generally Draper (n 3),
quotation at 143.

8 Article 5(2) GC III.
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status to such captured individuals. This argument may seem to cut both ways in that if a
detaining power were to consistently deny PMSCs POW-status, yet attack them as though they
were combatants, such an approach would not be in good faith. While that is true, the rules on
direct participation in hostilities (that we will see below) nevertheless allow armed forces to
attack non-combatants if they are directly participating in hostilities, albeit with a greater

restriction in terms of time and circumstances than if they are deemed to be combatants.

1.1.3 Article 43 AP I
In Additional Protocol I of 1977, there was an effort to provide a unified concept of armed

forces and combatants. Article 43 AP I incorporates aspects of both Article 4A(1) and 4A(2),%
stating

The armed forces of a Party to a conflict consist of all organized armed forces, groups and units
which are under a command responsible to that Party for the conduct of its subordinates, even
if that Party is represented by a government or an authority not recognized by an adverse Party.
Such armed forces shall be subject to an internal disciplinary system which, inter alia, shall
enforce compliance with the rules of international law applicable in armed conflict.

According to some authors, the relevant aspects of Article 43 ‘do not make a significant
difference in practice to the position of the staff of PMCs/PSCs just outlined’.®> While this may
be globally true, it is useful to consider a few aspects of Article 43 that do have an impact on
PMSCs’ capacity or likelihood to have combatant status. Overall, the analysis of whether an
group or individual has been de jure incorporated into a state’s armed forces will be the same
under Article 4A(1) GC III and Article 43 AP I. However, it may be appropriate to consider
whether Article 43 limits whether PMSCs and their personnel may be considered to be part of

a party’s armed forces.

If a state is a party to Protocol I, Article 43 may indeed limit whether PMSCs may acquire
combatant status. Article 43(3) imposes an explicit obligation on state parties to notify other
Parties to the conflict whenever they ‘incorporate...a paramilitary or armed law enforcement
unit into [their] armed forces.” This requirement may affect a conclusion as to whether a PMSC
as a whole can be considered to lawfully form part of the armed forces of a state.*® One may
doubt whether PMSCs (other than those entrusted with law enforcement tasks) fall at all under

this provision. If they do, the question arises whether the notification is constitutive for

8 And Article 4A(3) GC 111, but that is not relevant to the present discussion.

8 EC Gillard, ‘Business goes to war: private military/security companies and international humanitarian law’ 88
IRRC 525-572, 536.

8 See also Schmitt, ‘Humanitarian Law and Direct Participation in Hostilities’ (n 19) 525.
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combatant status. Some authors contend that this requirement is not constitutive of combatant
status and that a state failing to provide notice could nonetheless lawfully use paramilitaries as
part of its armed forces.®” One may disagree with that contention for a number of reasons. First,
this provision indicates that the other side must be able to know who opposing forces are and,

as such, is critical to supporting the principle of distinction. Indeed, one authority argues that

from the point of view of international law, this decision [to incorporate such forces] — just like
any similar internal act with international legal relevance — only becomes effective through the
international legal act of notification....If such notification has been given, then the combatant
status under international law of the affected paramilitary or armed law enforcement agencies
in the event of a conflict is clearly secured. The effectiveness of combatant status is established
— and this is crucial — solely by the fact of notification 3

In light of the protection purposes of IHL, one may object that individuals (e.g., members of a
gendarmerie) who respect all obligations under IHL should not lose their combatant and
prisoner-of-war rights just because their state did not comply with its obligations, just as child
soldiers incorporated into state armed forces do not lose combatant status just because a state
may not lawfully incorporate them into its armed forces. However, from the point of view of
the cardinal principle of distinction, it can be justified that this category of combatants only
gains combatant status through a formal act of notification. All other categories of combatants
are recognizable as such because of their obligation to distinguish themselves from the civilian
population. Members of law enforcement units too, wear uniforms and carry weapons, but they
are normally civilians under IHL. To make sure that the enemy respects them as such (which is
important for the maintenance of law and order in times of armed conflict), the latter must have

the right to be clearly informed of exceptions.

Second, what is perhaps more important is not only that states do not inform the other side that
PMSCs have been incorporated into their armed forces, but in fact that they deny that PMSCs

are part of the armed forces (i.e., in terms of combatant status). Therefore, I must conclude that

87 Henckaerts and Doswald-Beck, Customary International Humanitarian Law Vol I (Cambridge University
Press 2005) 17. They arrive at this conclusion despite citing a considerable amount of supporting practice of the
opposite view and their own acknowledgment that this rule supports the principle of distinction, admitting that
‘confusion is particularly likely since police forces and gendarmerie usually carry arms and wear a uniform.’
ibid. This issue was a matter of considerable debate during the drafting of the Conventions. States whose
national legislation provides that may participate in hostilities during conflicts are supposed to append
notifications to the depository. Belgium and France have done so. See www.icrc.org. On the other hand, the
commentary to Article 43(3) indicates that notification is constitutive, saying ‘uniformed units of law
enforcement agencies can be members of the armed forces if the adverse Party has been notified of this, so that
there is no confusion on its part.” Sandoz, Commentary on the Additional Protocols (n 19) para 1683 (by Jean de
Preux).

8 Ipsen (n 17) 309. Emphasis added.

50


http://www.icrc.org/

either that denial in itself constitutes a violation of Article 43(3), or that it is incorrect in law to
conclude that such PMSC personnel have combatant status.®® Indeed, as Schmitt points out,
Article 43(3) confirms that agencies such as armed police units and paramilitary groups — even
those formally recognised in a state’s internal law — are civilian in nature, such that, without
formal incorporation and notice, any participation by them in hostilities would be direct
participation by civilians and thus contrary to IHL.°® Schmitt concludes that the requirement of
such notification for more informal groups such as PMSCs is thus even more salient than for

formal state organs.”! I agree.

The previous pages have shown that it is unlikely that in many cases PMSC contractors will
have the status of combatants in international armed conflicts, although this conclusion is
admittedly less based upon a specific treaty text, but rather on an overall assessment. This
conclusion has important repercussions for the rest of the legal framework defining the rights
and obligations of these actors, especially in terms of the types of activities that governments
and others may contract them to carry out and the limits within those activities. Following a
discussion of ‘combatants’ in non-international armed conflicts and the other possible ‘statuses’
of PMSCs, I will assess and describe that legal framework and its impact on the lawful use of

PMSC:s.

1.2 NON-INTERNATIONAL ARMED CONFLICTS AND PMSCSs
1.2.1. ‘Combatant’ status in non-international armed conflicts
In non-international armed conflicts, there is no ‘status’ of ‘combatants’. This is a natural

consequence of the fact that combatant status — and its benefits — originally flowed from the
state sovereignty. °> One of the key reasons why the international law relating to non-

international armed conflicts differs to that governing international armed conflicts is because

% The US is not a party to AP I.

% M Schmitt, ‘Humanitarian Law and Direct Participation in Hostilities by Private Contractors or Civilian
Employees’, Expert paper (2004) (In context of ICRC Expert Meetings on DPH) at 10. Note also that the
justification for NATO directly targeting the Serbian police (controlled by the Minister of the Interior) was that
they were allegedly involved in ethnic cleansing operations and therefore directly participating in hostilities.
Doubts about whether the police had been formally incorporated into the Serbian armed forces meant that they
could not be directly targeted as members of the armed forces. See ICRC, ‘Third Expert Meeting on the Notion
of Direct Participation in Hostilities: Summary Report” at 11. But see Hannah Tonkin, State Control over Private
Military and Security Companies in Armed Conflict (Cambridge University Press, 2011) 85-86, arguing that
Article 43(3) is only meant to ensure distinction between law enforcement personnel and members of the armed
forces, but not distinction more broadly.

1 Schmitt, ibid.

%2 Draper (n 3); Rosas (n 74) 222; Solf, ‘The Status of Combatants’ (n 8) 53-67.

51



states are unwilling to extend the privileges of combatant immunity to persons who take up
arms against them.” Although there have been calls to extend the entire regime of POW status

to fighters in non-international armed conflicts,’ states have not been receptive to the notion.

It nevertheless remains essential to know who may — or, perhaps even more importantly, may
not — be attacked in a situation of non-international armed conflicts. Article 13 of AP II sets
down the rule that civilians may not be attacked “unless and for such time as they take a direct
part in hostilities.”>> What constitutes direct participation in hostilities is thus the key to when
civilians lose their immunity from attack.’® The approach is thus conduct-based rather than
status-based. The ICRC in its Interpretive Guidance has gone some way towards endorsing the
notion that there may be a category of persons in non-international armed conflicts who are
‘fighters’ and who may be attacked even between instances of direct participation in hostilities
(thus, deviating from a strict reading of the text of Article 13 AP II).°’ This approach is

described below.”®

1.2.2 Members of armed groups or units as ‘fighters’
According to the ICRC’s Interpretive Guidance on direct participation in hostilities,

[i]n non-international armed conflict, organized armed groups constitute the armed forces of a
non-State party to the conflict and consist only of individuals whose continuous function it is
to take a direct part in hostilities (“continuous combat function™).”’

The commentary further provides that

Continuous combat function requires lasting integration into an organized armed group acting
as the armed forces of a non-State party to an armed conflict. Thus, individuals whose

93 Bothe/Partsch/Solf (n 19) 244; Marco Sassoli, ‘Combatants’ Max Planck Encyclopedia of Public International
Law (Oxford University Press 2013) para 35.

% Emily Crawford, The treatment of combatants and insurgents under the law of armed conflict (Oxford
University Press 2010).

% According to APV Rogers, ‘soldiers too accept’ this principle. See APV Rogers, ‘Direct Participation in
Hostilities: Some Personal Reflections’ (2009) 48 Military Law and the Law of War Review 143-163 at 144.

% The same is true in international and non-international armed conflicts. For international armed conflicts, the
relevant provision is Article 51(3) AP I; for non-international armed conflicts, common Article 3 (GCs I —1V)
and Article 13 AP II spell out the same criterion.

97 Marco Sassoli, ‘Combatants’ Max Planck Encyclopedia of Public International Law (Oxford University Press,
2013), para. 37.

%8 Finally, for the sake of completeness, while it may be unlikely to be relevant for the current discussion on
PMSCs, it is worth noting that groups comprised of members of dissident units of the armed forces (such as
witnessed in Libya and Syria recently) that are fighting against the state are not considered to be ‘civilians’
‘merely because they have turned against their government’. ICRC, Interpretive Guidance (n 1) 32. Michael
Schmitt states that this statement was completely uncontroversial among the experts who participated in the
meetings during which the Interpretive Guidance was developed. See Schmitt, “The Status of Opposition
Fighters in a Non-International Armed Conflict’ (2012) 88 International Law Studies Series US Naval War
College 119-144 at 124.

9 Recommendation 11, ICRC, Interpretive Guidance (n 1) 16-17.
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continuous function involves the preparation, execution, or command of acts or operations
amounting to direct participation in hostilities are assuming a continuous combat function.!'®

The ICRC is also careful to outline the conditions of membership in an armed group,
emphasizing that such membership ‘cannot depend on abstract affiliation, family ties, or other
criteria prone to error, arbitrariness or abuse.’!°! Moreover, it points out that ‘individuals who
continuously accompany or support an organized armed group, but whose function does not
involve direct participation in hostilities, are not members of that group within the meaning of
IHL.’'%2 For the ICRC, such individuals are in a position analogous to civilians accompanying

the armed forces in the context of international armed conflicts.

In order to cease being perceived as having a continuous combat function, an individual must
disengage from the group. Like membership and ‘continuous combat function’ ‘status’ itself,
such disengagement need only be de facto; no official declaration is necessary.!'%* Rather, an
individual may continue to work in support of a group, but only undertaking, for example,
administrative or humanitarian roles, while ceasing — in a lasting manner — to directly

participate in hostilities.

Thus, in order to determine whether PMSCs may constitute ‘fighters’ in non-international
armed conflicts, it is necessary to assess whether they are members of armed groups with a role
that entails their direct participation in hostilities in such a way as to constitute a continuous
combat function. These will inherently be highly factually dependent, and, moreover, are
intrinsically linked with the more detailed analysis of direct participation in hostilities. The

discussion below (section 3) on direct participation should thus be read in this light.

The different means of defining who is a ‘fighter’ in non-international armed conflict raises an
important question with respect to PMSCs. Above, I explored the requirement of ‘belonging’
in order for members of armed groups or militias to have combatant status under the IHL of
international armed conflicts. I argued that the fact that states and PMSCs deny that PMSCs
have a fighting function is fundamental to the analysis because in order to ‘belong’ to a party
to a conflict and have combatant status, the party must accept that one fights on its behalf. Is

the same true for ‘fighter’ status in non-international armed conflicts? Put another way, do

100 JCRC, Interpretive Guidance (n 1) 34.
101 Tbid 33.
102 1bid 34.
103 Tbid 72.
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PMSCs who guard military objectives (and therefore could be said to directly participate in
hostilities with a continuous combat function) belong to the party to the non-international armed
conflict that gave them that role, irrespective of whether the party acknowledges it as a fighting
function? The IHL of non-international armed conflicts, especially in regard to distinguishing
between non-state ‘fighters’ and civilians, is even more highly fact-dependent than in
international armed conflicts. Moreover, ‘fighter status’ in non-international armed conflicts
carries no implications of ‘combatant privilege’, since members of organised armed groups are
always at risk of prosecution even for lawful acts of war. However, the concept of ‘fighting

function’ does not apply to government armed forces, even in non-international armed conflicts.

The ICRC’s Interpretive Guidance on the Notion of Direct Participation in Hostilities suggests
that only non-state organised armed groups in non-international armed conflicts are defined and
affected by the concept of ‘continuous combat function’.!® One may therefore wonder whether
PMSCs contracted by a state party to a non-international armed conflict tasked with guarding
a military objective would not have ‘fighter’ status, in contrast to PMSCs in the same situation
but who were contracted by an organised armed group. If the same rules apply for defining
members of state armed forces in international armed conflicts as in non-international armed
conflicts, then PMSCs contracted by states would not be considered fighters.!%® This issue is
important and tricky. Many PMSCs are contracted by states. Many conflicts, including current
ones in which PMSCs are used extensively (such as Iraq and Afghanistan), start as international
armed conflicts and evolve into non-international armed conflicts. This would mean that during
one phase of the same conflict when contracted by the same party, a PMSC would not be
considered a combatant, but during a second phase could be considered a ‘fighter’ if we accept
that state armed forces may also be in part defined or affected by the ‘continuous combat
function’ rule. The main concrete effect of this would be that PMSCs who were lawful targets
only for the duration of their direct participation in hostilities would become targetable on a

long-term basis, as long as they do not actively take steps to disengage from their role.

Arguments that may favour defining state armed forces according to the same rules as are
applicable for non-state armed forces include respect for the principle of equality of
belligerents. Why should, for example, the cook of the state armed forces be a lawful target,

while the cook of an armed group would not be? While that may seem a valid question, serious

104 Tbid, Recommendation 1I.

105 Tbid, Recommendation III.

54



doubts abound as to whether one can truly speak of an equality of belligerents in the context of
non-international armed conflicts.!% The illegality of the non-state armed forces activity means
that they are always in a more precarious situation than state armed forces, despite the non-
existence of POW status. '7 There are no signs that the international community is
contemplating changing the way state armed forces are defined in non-international armed
conflicts. In my view, at the present moment in time, it would seem that such a change could
introduce considerable confusion and may even exacerbate the inequality of belligerents in non-
international armed conflicts. PMSCs contracted by state armed forces in such conflicts thus do

not become fighters when the conflict becomes non-international.

In conclusion, it is rare that PMSC personnel will have combatant status in international armed
conflicts. It may be the case, however, that they will be ‘fighters’ with a continuous combat
function in non-international armed conflicts, so long as they are not contracted by states. As I
will illustrate below, under the binary structure of IHL, if individuals are not combatants, then

they must be civilians.

2 PMSCS AND OTHER STATUSES UNDER [HL

2.1 PMSCS AS CIVILIANS ACCOMPANYING THE ARMED FORCES
There is a category of persons provided for in the Geneva Conventions that seems perfectly

suited to catch a significant component of PMSCs and their activities: Article 4A(4), ‘persons
accompanying the armed forces without actually being members thereof’. That paragraph
provides that the following persons also have the right to prisoner of war status:

Persons who accompany the armed forces without actually being members thereof, such as
civilian members of military aircraft crews, war correspondents, supply contractors, members
of labour units or of services responsible for the welfare of the armed forces, provided that they
have received authorization from the armed forces which they accompany, who shall provide
them for that purpose with an identity card....

It must be stressed that such persons have POW status, but not combatant status, combatant

immunity, or combatant privileges and they may not be attacked like combatants. For all

purposes other than treatment when fallen into the power of the enemy in an international armed

106 Marco Sassoli, ‘Introducing a sliding-scale of obligations to address the fundamental inequality between
armed groups and states?’ (2011) 93 IRRC 425.

197 For example, while rebel fighters may be prosecuted for having participated in hostilities, even if rebel forces
were to become the government (having defeated the government side), they could not prosecute government
soldiers for having participated in hostilities against them as that would contravene the criminal law principle of
nulla poena sine lege, since at the time of the hostilities it would not have been illegal for them to fight.
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conflict, they are civilians. I have mentioned this category above, and in particular its
relationship to Article 4A(2) groups'® and I will discuss the absence of combatants’ privilege
below.!? It is an old category of prisoners of war, having been included in the 1899 and 1907
Hague Regulations and the 1929 Geneva Convention on prisoners of war.!!’ The Conference
of Government Experts studying the possibility of revising or drafting conventions for the
protection of war victims in 1947 (which formed the basis for the negotiations of the 1949
Geneva Conventions) opined that the category should be maintained, but commented that ‘the
list given shows this clause to be old-fashioned, if not obsolete: such persons are today generally
included in the armed forces.”!'! By a twist of history, such individuals are once again present
in significant numbers outside the armed forces and can thus benefit from the protection of this

article.

During the negotiations and drafting of GC III and what became Article 4, the issue that most
concerned delegates regarding this category was whether possession of an identity or
authorization card should be an essential condition for POW status.!!? In the end, the delegates
decided that while authorization from the relevant forces was an essential condition for POW
status for such civilians, being in actual possession of a card indicating such at the time of
capture should not be required as it would put such individuals in a vulnerable position. Any
limits on the roles they could undertake, were, however, not discussed''® and the list of roles
contained in the article is illustrative and not exhaustive.''* However, it is clear that such roles
may not include combat activity.'!® States using civilians in such roles consider that they are

not combatants.'' Moreover, the limitation is important to preserving the distinction between

108 See above, notes 36-42 and accompanying text.

109 See globally, below, Part B.

110 See Article 13 of the annex to Hague Convention 11, 1899; Article 13 of the annex to Hague Convention IV,
1907; Article 81 of the Geneva Convention relative to the treatment of prisoners of war (27 July 1929).

"1 Report of the Conference of Government Experts for the Study of the Conventions for the Protection of War
Victims (Geneva: ICRC 1947) 112.

12 Curiously, in Article 13 GC I, which is otherwise almost identical to Article 4A GC 111, the phrase ‘who shall
provide them for that purpose with an identity card’ was left off. This may be intentional, due to the fact that GC
I regulates ‘battlefield’ situations such that one would not wait to see an identity card before providing life-
saving care. However, nothing in the drafting history explains its absence.

3 Final Record of the Diplomatic Conference of Geneva of 1949, Vol 1I-A (Berne 1949), 416-18.

114 pictet, Commentary GC III (n 16) 64.

1S ICRC, Interpretive Guidance (n 1) 36-37. See also D Rothwell, Legal Opinion on the Status of Non-
Combatants and Contractors under International Humanitarian Law and Australian Law’ (December 2004)
Online: http://www.aspi.org.au/pdf/ASPllegalopinion_contractors.pdf, at para 8 a. See also Koéhler (n 21) 99.

116 See for US DoD Directive 3040.21 (5 October 2005); for Australia, see the opinion of Rothwell (n 115). See
also Kohler (n 21) 98-100. The UK Manual is somewhat more ambiguous, stating that civilians who are
authorized to accompany armed forces ‘remain non-combatants, though entitled to prisoner of war status, so long
as they take no direct part in hostilities.” See UK Ministry of Defence, Manual on the Law of Armed Conflict
(Oxford University Press, 2004) 40, para 4.3.7. This sentence could mean that they remain non-combatants so
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what constitutes mere support for the war effort (which is not a combat activity leading to loss
of protection from attack) and what is combat activity. To consider that such individuals are in

any case combatants due to these roles would obliterate that distinction.

The idea that POW status could be given to persons who do not have combatant status is by no
means anomalous in IHL.!' For individuals such as medics and chaplains, who are even
members of the armed forces but who do not have combatant status, the notion that their POW
status would not prevent their being prosecuted for direct participation in hostilities if their
actions crossed the line from force used in self-defence to direct participation in hostilities is a
logical and necessary consequence of their lack of combatant status. The same logic applies to
PMSC civilians accompanying the armed forces. That being said, the proximity of such
individuals to the battle zone by virtue of their roles may entail a greater need to have recourse

to force in self-defence.!'®

A number of PMSCs fall easily into this category, as foreseen by US Department of Defense
Directives and the Status of Forces Agreements of other states.!!” Clearly, based on the text of
the article itself, the primary condition is that such PMSCs be authorised by the armed forces
they accompany to do so. As such, PMSCs hired by NGOs, private companies, or even by
government departments other than defence departments (depending, of course, on internal

laws) would not have POW status by virtue of Article 4A(4).!%°

long as they take no direct part in hostilities; or, it could be read that they remain entitled to POW status as long
as they take no direct part in hostilities. It is unfortunately not a paragon of clarity.

7 For example, members of medical units and chaplains are members of the armed forces but do not have
combatant status: Article 43(2) AP 1. Any civilian who is incorporated into the armed forces and who is not a
medic or chaplain does, however, have combatant status. See Sandoz, Commentary on the Additional Protocols
(n 19) 515 (Article 43). When POW status was specified for sutlers and contractors in the early conventions (ie
Hague Regulations of 1899 and 1929 POW Convention), the granting of that status was in an article that,
textually, was comparatively far removed from the article concerning combatant status. In my view, this further
supports the notion that there has never been a sense that such persons benefit from combatant status.

18 The drafters of the Geneva Conventions limited the force that could be used from hospitals for them to retain
protected status and they could have made a similar limitation here. If they were negotiating this provision today,
this would surely be the most crucial issue but, as indicated, at the time it was thought that this category was
nearly obsolete.

119 Department of Defense Instruction 3020.41 (3 October 2005) on ‘Contractor Personnel Authorized to
Accompany the U.S. Armed Forces’. Australian Status of Forces Agreements provide for liability structures of
civilians accompanying the Australian Defence Forces when deployed abroad: see Rothwell, ‘Legal Opinion’ (n
115) esp paras 5 and 23-25.

120 See also Rothwell, ‘Legal Opinion’ (n 115) para 5.
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2.2 PMSCS AS CIVILIANS
2.2.1 Civilians: international armed conflicts
As will be discussed below in detail, under IHL, one is either a combatant or a civilian — there

is no third category.'?! Within the broad category of civilians, under Convention IV there is a
narrower category of ‘protected persons’ (based largely on nationality) who benefit from more
detailed rules regarding their treatment in the hands of the enemy.'?> Nevertheless, all civilians,
including those who are not ‘protected persons’, are protected against attack (and from the
effects of hostilities) as long as they do not actively or directly participate in hostilities.'?* The
consequence of direct participation in hostilities is a loss of protection from attack, but it does
not alter or affect the civilian status of the individual in question. Thus, if PMSCs meet the
criteria to be ‘protected persons’ under Convention IV, they benefit from the relevant and
applicable provisions in that Convention. A limited number of derogations are permitted for
protected civilians engaged in activities hostile to the security of the state.'** Even if PMSCs
are not ‘protected persons’ within the meaning of Article 4, they benefit from immunity from
attack and from the fundamental guarantees that apply to all (provided they are not participating
in hostilities) that are enumerated in Article 3 common, Article 75 of Protocol I (which is

recognised as customary international law) and customary international law more generally.

There may be some situations in which this either-or qualification seems unsatisfactory, as
perhaps is the case with heavily armed PMSC groups.'?® Indeed, in law, hard cases often push
at the boundaries of existing legal definitions and lead to strange results. Nevertheless, under
the current state of the law, anomalies do not call into question the overall framework for
classifying persons under IHL. While it may seem outlandish to label PMSC contractors as
civilians, we will see that the result of such classification in terms of rights, obligations and
absence of combatant privilege is not absurd. At this point, it is relevant to point out that IHL
requires armed forces to draw certain — rebuttable — presumptions regarding the persons it faces.

When armed forces are making an attack, when in doubt as to the status of a person in the line

121 The ‘unlawful combatants’ thesis will be discussed in this Part, below, section 2.3.

122 See Article 4 GC IV for a complete definition of who is a protected person under that Convention. See also
Prosecutor v Tadic (Appeals Chamber Judgment) IT-94-1-A (15 July 1999) paras 164-166 (on the notion of
‘allegiance’). See also M Sassoli and L Olson, ‘The judgment of the ICTY Appeals Chamber on the merits in the
Tadic case’ (2000) 82 IRRC 733-769.

123 Article 13 GC 1V, Article 50 AP I; see also discussion on the notion of direct participation in hostilities,
below.

124 Article 5 GC IV. Note, however, that for persons in occupied territories, the only rights that are forfeited by
such persons are ‘rights of communication’ (Article 5(2) GC III).

125 “Terrorist” groups are another category that some argue pose a challenge to this bifurcated analysis. See
Sassoli, ‘Terrorism and War’ (n 75) 974.
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of fire, such forces must presume that those individuals are civilians. That is, they may not
directly attack them. When, however, armed forces are detaining persons who have directly
participated in hostilities, even if their status is in doubt, detaining forces should treat those
persons as POWs until their status is determined otherwise. The presumptions thus lie with the

highest level of protection in a given situation.

2.2.2 Non-participants: non-international armed conflicts
Additional Protocol II refers to civilians and the protections to which they are entitled without

providing a definition of who is a civilian. Since there is also no definition of ‘combatant’ or
‘fighter’ in the text of Protocol II or in Article 3 common to the Geneva Conventions, it is not
easy to arrive at a watertight, e contrario ‘category’ of civilians. Again, however, as for
‘fighters’ or ‘armed groups’ in non-international armed conflicts, the key dividing line relates

to the concept of direct participation in hostilities.

According to the ICRC’s Interpretive Guidance on Direct Participation in Hostilities,

For the purposes of the principle of distinction in non-international armed conflict, all persons
who are not members of State armed forces or organized armed groups of a party to the conflict
are civilians...'*

Civilians in non-international armed conflicts, just as civilians in international armed conflicts,
benefit from the protection against attacks and the effects of hostilities so long as they do not
directly participate in hostilities. As we have seen, however, there is an emerging consensus
that groups of fighters may be discerned who may be attacked on the basis of their group
membership (when they have a fighting function) and not only when they actually participate
in hostilities. The ICRC Interpretive Guidance furthermore concludes that, just as for
international armed conflicts, ‘civilians, armed forces, and organized armed groups of the
parties to the conflict are mutually exclusive categories also in non-international armed

conflict.”!?’

The protections accorded to civilians in non-international armed conflict are phrased in more
summary terms than those in international armed conflicts as international law has historically

been hesitant to regulate in a detailed manner how a state must run affairs within its territory.'?

126 ICRC, Interpretive Guidance (n 1) 27.

127 Ibid 28.

128 Indeed, the international law of human rights plays a significant role in non-international armed conflicts; for
discussion of how it may affect two of the main issues regarding when persons may be attacked and detained in
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That being said, under customary international law, protections against attack and against the
effects of attack for civilians are arguably identical in international and non-international armed
conflicts. In non-international armed conflicts, PMSCs who are not participating in hostilities
benefit from similar fundamental guarantees as in international armed conflicts, in particular

those found in Article 4 of Protocol II and Article 3 common to the four Geneva Conventions.

Since in the large majority of cases, PMSCs are not combatants, and since IHL demands an
either/or status determination, the vast majority of PMSCs are civilians, in both international

and non-international armed conflicts.

2.3 PMSCS AND THE ALLEGED STATUS OF ‘UNLAWFUL COMBATANTS’
Since the debate on PMSC personnel raises the central issue of who is a combatant (and who is

a civilian) under international humanitarian law, as well as the consequences for direct
participation in hostilities, it is appropriate to consider PMSCs in light of the debate on
‘unlawful combatants’. The contours of the debate may be summed up as follows: Some argue
that a third status — ‘unlawful combatants’ who are neither combatants nor civilians — is possible
under IHL despite the fact that this is not a status provided for in the IHL treaties. The essence
of the notion of ‘unlawful combatants’ as promoted by its supporters is that individuals who
directly participate in hostilities without having combatant status do not benefit from the
advantages of that status, nor do they acquire the advantages of civilian status, but continue to
bear the disadvantage of combatants, in that they may be attacked at any time.'? This
contention has arisen in the context of the conflict between the US and Afghanistan — and
beyond that the entire ‘war on terror’ classified as an international armed conflict under the
Bush administration: US authorities have insisted that those who participate in hostilities

against US armed forces but who do not have combatant status are ‘unlawful combatants’.!*°

that context, see M Sassoli and L Olson, ‘The relationship between international humanitarian and human rights
law where it matters: admissible killing and the internment of fighters in non-international armed conflicts’
(2008) 90 IRRC 599-627.

129 See K Dérmann, ‘The Legal Situation of “Unlawful/Unprivileged Combatants” (2003) 85 IRRC 45-74 and
Sassoli, ‘Terrorism and War’ (n 75) for a comprehensive overview of this issue.

139 For a legal explanation of the U.S. position, see excerpts from interview with Charles Allen, Deputy General
Counsel for International Affairs, U.S. Department of Defense, 16 December 2002, Crimes of War Project,
online:<http://www.crimesofwar.org/onnews/news-pentagon-trans.html, and ‘Geneva Convention Applies to
Taliban, not Al Qaeda’, American Forces Information Service News Articles, 7 February 2002, online: U.S.
Department of Defence <http://www.defenselink.mil/news/Feb2002/n02072002_200202074.html>. The Obama
administration no longer refers to them as ‘unlawful combatants’ but does maintain the notion that there is an
armed conflict. See Marco Sassoli, ‘The International Legal Framework for Fighting Terrorists According to the
Bush and the Obama Administrations: Same or different, Correct or Incorrect?’ (2010) 104 Am Society Intl L
Proceedings 277-280 at 278.
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Likewise, the Israeli government attempted to persuade its highest court to accept the concept

of ‘unlawful combatants’ in regard to Palestinian fighters.'*!

Under the international humanitarian law of international armed conflicts, one is either a
combatant or a civilian. This is confirmed by Article 50 of Additional Protocol I, which defines
a civilian as ‘any person who does not belong to one of the categories of persons’ defining
combatants. Moreover, Article 4(4) of Geneva Convention IV on the protection of civilians
stipulates that ‘protected persons’ as defined by the first three Geneva Conventions, which are
addressed to combatants,'*? are not ‘protected persons’ within the meaning of Convention IV.
This confirms that under the IHL of international armed conflicts, a person is either one or the
other. The Commentary to Article 4(4) GC 1V states:

Every person in enemy hands must have some status under international law: he is either a
prisoner of war and, as such, covered by the Third Convention, a civilian covered by the Fourth
Convention, or again, a member of the medical personnel of the armed forces who is covered
by the First Convention. There is no intermediate status; nobody in enemy hands can be outside
the law.!*

Therefore, if PMSC personnel are not combatants, they must be civilians. The Commentary to
Convention IV explicitly indicates that this interpretation applies to precisely the type of
persons under scrutiny here, stating, ‘If members of a resistance movement [or other group]
who have fallen into enemy hands do not fulfil th[e] conditions [of 4A(2)], they must be
considered to be protected persons within the meaning of the present Convention.’!3* This
confirms that those who fight without fulfilling the criteria to acquire combatant status are

nonetheless civilians.

The notion of “‘unlawful combatants’ remains a controversial concept, unsupported by the ICRC
and much academic commentary,'* the preferred view being, as mentioned above, that there is

no third category in IHL, so that even though some states may choose to designate some

B! Public Committee Against Torture in Israel v The Government of Israel, 13 December 2006 HCJ 769/02 at
paras 11 and 27. The court, however, refused.

132 And which cover also, for example, medical personnel aiding combatants.

133 J Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary, Fourth Geneva Convention Relative
to the Protection of Civilian Persons in Time of War (Geneva: ICRC 1958) 51 (Pictet, Commentary GC IV).
Emphasis in original. Moreover, the preparatory work of the article confirms this interpretation. See Sassoli,
‘Terrorism and War’ (n 75).

134 Pictet, Commentary GC IV (n 133) 50.

135Y Naqvi ‘Doubtful prisoner-of-war status’ (2002) 84 IRRC 571-594; L Vierucci, ‘Prisoners of war or
protected persons gua unlawful combatants? The judicial safeguards to which Guantanamo Bay detainees are
entitled’ (2003) 1 JICJ 288-314; K Watkin, ‘Warriors Without Rights?’ at 82; K Dérmann, ‘The Legal Situation
of “Unlawful/Unprivileged Combatants™’; Sassoli, ‘Terrorism and War’ (n 75). Marco Sassoli, ‘Query: Is there a
Status of “Unlawful Combatant”?’ (2006) 80 International Law Studies Series US Naval War College 57-67.
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‘unprotected combatants’ (civilians participating in the conflict) or “‘unprivileged belligerents’
(because they fight without combatant privilege) as ‘unlawful combatants’ for the purpose of
domestic law, this is not a meaningful category in IHL. Indeed, for the reasons explained above,
this is the view I take. Furthermore, in my view, the principle of equality of belligerents and the
need for incentive to comply with IHL demands consistency when interpreting the law vis-a-
vis insurgents in Iraq, al Qaeda and Taliban fighters in Afghanistan, and PMSC personnel.
While one could be concerned that the concept of “‘unlawful combatants’ poses risks for PMSCs
(in that they could be denied the protections due to civilians who directly participate in
hostilities if the concept is applied to them), in the current climate this scenario is highly
unlikely since it is predominantly states that rely heavily on PMSCs that are also proponents of
the concept of ‘unlawful combatants’.!*® In my view, the more likely present risk is the damage
done to the integrity and persuasive authority of IHL by applying differential standards to actors

that, in fact, may be in the same situation — civilians who directly participate in hostilities.

International humanitarian law provides a coherent framework to cover all persons who find
themselves in a situation of armed conflict. It is thus perhaps ironic that the biggest employer
of civilians in PMSCs which have a growing record of taking a direct part in hostilities is the
very state that has been vehemently and vociferously opposed to recognizing basic protection
for those whom it considers to be ‘unlawful combatants’ — in the case of Afghanistan, in the
context of the very same conflict. Indeed, voluntarily creating a pool of ‘good’ but potentially
‘unlawful combatants’ while simultaneously condemning other (non-private-sector) civilian
participants in hostilities verges on hypocrisy. Nevertheless, PMSCs cannot be considered
‘unlawful combatants’, even if they directly participate in hostilities without combatant status,

because such a category does not exist under IHL.

2.4 PMSCS AND THE STATUS OF MERCENARIES
One often hears the employees of PMSCs being referred to as ‘mercenaries’. The word evokes

a strong emotional reaction among many — be it romantic notions of loners exercising an age-

old profession, or vigorous condemnation of immoral killers and profiteers of misery and war.

136 In fact, one of the members of the UN Working Group on PMCs argues that PMSCs are ‘unlawful
combatants.” See J] Gomez del Prado, ‘Private Military and Security Companies and the UN Working Group on
the Use of Mercenaries’ (2008) 13 J Conflict & Security L 429-450, 436. Gomez del Prado argues, ‘Neither
civilians nor combatants, these 'private soldiers' are in fact “unlawful combatants”. Paramilitaries and terrorists

could claim the same legitimacy as these “private soldiers”.” With all due respect, I disagree with the former
head of the Working Group given my position that there is no third status under IHL.
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However, there are also legal definitions of the term, both within international humanitarian
law and in separate international treaties.'>” Unlike in the mercenary conventions, which I will
discuss in the following chapter, under IHL, it is not a violation of the Geneva Conventions or
Protocols to be a mercenary and mercenarism in and of itself does not entail international
criminal responsibility.!*® In IHL, the consequence of being a mercenary is identical to that of
being a civilian who directly participates in hostilities — no POW status if captured, such that
persons may be tried for the simple fact of fighting enemy armed forces. A mercenary as defined
under Article 47(2) of Additional Protocol I may therefore be punished for direct participation
in hostilities under the internal laws of the detaining power, but may be prosecuted for simply
being a mercenary only if that state also has separate laws designating mercenarism as a distinct
crime. In addition, mercenary status is relevant under IHL only in international armed conflicts
(since combatant status and its privileges exist only in those conflicts), whereas the mercenary

conventions may also apply in situations of non-international armed conflict.'*’

Article 47(2) AP I stipulates:

A mercenary is any person who

(a) is specially recruited locally or abroad in order to fight in an armed conflict;

(b) does, in fact, take a direct part in the hostilities;

(c) is motivated to take part in the hostilities essentially by the desire for private gain and, in
fact, is promised, by or on behalf of a Party to the conflict, material compensation substantially
in excess of that promised or paid to combatants of similar ranks and functions in the armed
forces of that Party;

(d) is neither a national of a Party to the conflict nor a resident of territory controlled by a Party
to the conflict;

(e) is not a member of the armed forces of a Party to the conflict; and

(f) has not been sent by a State which is not a Party to the conflict on official duty as a member
of its armed forces.

These six criteria must be fulfilled cumulatively in order for a person to meet the legal definition

of being a mercenary. For this reason, commentators argue that this definition is

2140

‘unworkable’" ™ and that anyone who manages to get caught by it ‘should be shot and their

137 International Convention against the Recruitment, Use, Financing and Training of Mercenaries, 1989, 2163
UNTS 75, entered into force 20 October 2001; OAU Convention for the Elimination of Mercenarism in Africa,
1977, OAU CM/817 (XXIX), Annex II Rev. 3, entered into force 22 April 1985.

138 See below, Chapter 3, section 3 on mercenarism and the mercenary conventions.

139 See also Henckaerts and Doswald-Beck (n 87), CIHL Rule 108, commentary on non-international armed
conflict 395: ‘Mercenaries participating in a non-international armed conflict are not entitled to prisoner-of-war
status as no right to that status exists in such situations.’

140 F Hampson ‘Mercenaries: Diagnosis before Proscription’ (1991) 22 Netherlands YB Intl L 3-38 at 14-16.
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lawyer beside them’.!*! The consequence of being held to be a mercenary is established in the
first paragraph of Article 47: ‘A mercenary shall not have the right to be a combatant or a
prisoner of war.” No sweeping conclusion can be drawn that all PMSC personnel are or are not

mercenaries. The definition requires an individual determination on a case-by-case basis.!*?

The customary nature of the rule relating to mercenaries is disputed. In 1987, the US
specifically stated, ‘We do not favour the provisions of article 47 on mercenaries, which among
other things introduce political factors that do not belong in international humanitarian law, and
do not consider the provisions of article 47 to be part of current customary law.”'** On the other
hand, the ICRC study on customary IHL lists it as customary, citing military manuals and
practice. It cannot be construed as merely an e contrario reading of who is a combatant because
even though the definition excludes members of the armed forces of a Party, it would not
necessarily catch Article 4A(2) GC III groups.'** It may be that the rule is customary but that

the US is excluded from its application on the grounds of its stance as a persistent objector.

Under international humanitarian law, it is the detaining power that would make the
determination whether a person is a mercenary by establishing a ‘competent tribunal’ when
prisoner-of-war status is called into question.!* Drawing on examples of PMSCs operating in
Iraq, it can be concluded that some individuals working for such companies may be caught by
Article 47 AP 1.6 Consider, for example, the hypothetical (but entirely possible) case of a
South African former special forces fighter who may have been hired to provide close
protection services for the leaders of the Coalition Provisional Authority in Iraq. Proceeding
through the six parts of the definition, we must enquire, first, whether the fact of being hired as

a bodyguard would constitute recruitment ‘in order to fight’. It is important to recall here that

141 Sarah Percy observes that this statement was originally quoted in Geoffrey Best, Humanity in Warfare
(London: Weidenfield and Nicholson, 1980) but that it has been repeated by a number of authors since: ‘Strong
norm, weak law’, 369, footnote 8. She further points out that Peter Singer noted that a member of the PMSC

13334

industry made this comment to him without referencing Best, ‘“indicating that Best’s legal lessons have been
internalized in the private military industry””’.

142 This is a contrast to the nature of the evaluation conducted for Article 4A(2) GC III, which looks at the group
as a whole as opposed to individuals fulfilling the criteria.

143 MJ Matheson, ‘Remarks’ in ‘Session One: The United States’ position on the relation of customary
international law to the 1977 Protocols Additional to the 1949 Geneva Conventions’ (1987) 2 Am U J Intl L &
Policy 419, 426.

144 1t would, however, catch all armed forces under Article 43 AP I.

145 Article 5(2) GC 111 obliges a detaining power to constitute a ‘competent tribunal’ to determine, if any doubt
arises, the status of an individual who claims POW status. Article 45 AP I imposes the same requirement.

146 This analysis presupposes the use of such PMSCs during the time that the conflict was indisputably
international in nature but does not take into account whether Article 47 AP I applied as treaty law at the time.
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the phrase ‘to fight’ is not synonymous with an offensive attack; therefore, persons hired to
defend a (military) person and who will be likely to or do engage in defensive combat can fall
under Article 47(2)(a) AP 1.'¥7 However, it is understood that to meet this criterion the
individual should be recruited specifically to fight in the particular conflict in question, not as
a general employee. As for the second criterion, it is widely acknowledged that some PMSCs
have engaged in hostilities in Iraq.!*® As for the third, individuals acting as bodyguards of the
US occupation commanders earned up to US $2,000 per day, considerably more than a US
private earns in a month. However, it is important to recall that many PMSCs operate by paying
a few individuals large sums and hiring large numbers of local nationals, paying them very
small wages to act as security guards. In the case of South African fighters, they are not
nationals of a Party to the conflict (Article 47(2)(d)). However, the thousands of Iraqi nationals
hired by PMSCs to guard pipelines are nationals of a party to the conflict, as are American and
British nationals. This criteria alone excludes many from meeting the definition of a mercenary.
As for being members of the armed forces of a Party to the conflict (Article 47(2)(e)), suffice
it to say briefly at this point that employees of these companies are not members of the armed
forces; this criterion has been discussed above in considerable detail.!*’ Finally, South Africa
did not send its soldiers (or ex-soldiers) to Iraq on official duty. There were notably also some
1,500 Fijian soldiers who joined PMSCs in Iraq; however, even though they may be members
of the Fijian armed forces, they were not sent on official duty by Fiji, such that they could still
be considered mercenaries if they met the other criteria (Article 47(2)(f)). It is thus not
impossible that some individuals working for PMSCs in Iraq could meet the legal definition of
a mercenary. Article 47(2) AP I only applies in international armed conflicts; however, it is
worth recalling that the mercenary conventions apply to both international and non-
international armed conflicts. °° No sweeping conclusion can be drawn that all PMSC
employees are or are not mercenaries under Article 47(2) AP I since the definition requires an

individual determination on a case-by-case basis.!>! While it is possible to conclude that some

147 Note that unlike Art 47(2) AP 1, the Mercenary Conventions do not require that the individual actually take
part in hostilities.

148 The clearest examples, although by far not the sole examples, include long gunfights in the city of Najaf. See
L Cameron, ‘Private military companies: their status under international humanitarian law and its impact on their
regulation’ (2006) 88 IRRC 573-598 at 581-582

149 See above, Section A.

150 As 0f 2008, 40% of the contractors in Iraq were neither US nor Iraqi nationals; of these, a significant
proportion of contractors conducting armed security work are third country nationals. See Congress of the
United States Congressional Budget Office, ‘Contractors’ Support of U.S. Operations in Iraq’ (August 2008) at 1
and 10.

151 The former UN Special Rapporteur on the Right of Peoples to Self-Determination consistently argued that
private military companies are mercenaries without distinguishing among individuals. See, for example, Enrique
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individual employees or contractors may indeed satisfy all criteria and be validly held by a
detaining power to be mercenaries, it is unlikely to be the case for the vast majority of PMSC

personnel. A few further remarks are appropriate to complete the discussion.

First, Additional Protocol I does not oblige a detaining power to deny a person POW status if
he meets the conditions of Article 47(2). The text says that mercenaries ‘shall not have the right’
to be prisoners of war. This may be interpreted to mean they cannot claim the right to prisoner-
of-war status that combatants enjoy, but may benefit from it should the detaining power choose
to accord it nonetheless; or it may mean that a detaining power must not grant mercenaries
prisoner-of-war status. The Diplomatic Conference which adopted Protocol I declined requests
to phrase the consequence of mercenary status more categorically,'*? which also indicates that
the act of being a mercenary is not in itself a violation of international humanitarian law.
Nevertheless, the consequences of the loss or denial of combatant status should not be
underestimated: a person may face trial and conviction for murder if he has killed a combatant

while participating in hostilities. Such crimes may carry the death penalty.

2.4.1 Non-international armed conflicts and mercenaries under IHL
As noted, the concept and consequences of being a mercenary under IHL cannot exist in the

same way for non-international armed conflicts since there is no combatant or POW status for
a fighter to lose.'>® One may do well to bear in mind, however, that an analogous application of
the concept is not entirely impossible. Indeed, states are encouraged to and often do simply
intern fighters in non-international armed conflicts in a manner similar to POWSs rather than
trying them for every hostile act, which may be seen as a preventive application of Article 6(5)
AP II. That article states, ‘At the end of hostilities, the authorities in power shall endeavour to
grant the broadest possible amnesty to persons who have participated in the armed conflict’. It
is perhaps less cumbersome to release interned persons at the end of a conflict than to pardon
those who have been tried. Moreover, since the objective ‘is to encourage gestures of

reconciliation which can contribute to re-establishing normal relations’ following an armed

Ballasteros, ‘Report of the Special Rapporteur’ (13 January 1999) UN Doc E/CN.4/1999/11 at para 45. This
approach has evolved and softened with the new Working Group.

152 Sandoz, Commentary on the Additional Protocols (n 19) para 1795: Some delegations had sought more
‘stringent’ wording, to the effect that mercenaries ‘shall not be accorded’ POW status (emphasis added) but in
the end a more neutral text was adopted.

133 The fact that it tended to be African States that strongly backed this provision must thus be understood in
context: at the time of its negotiation and adoption, conflicts related to their territories were frequently national
liberation wars such that IHL of IAC could be applicable to them under Article 1(4) AP I, thus making the
mercenary question very pertinent.
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conflict, depending on the circumstances, internment may be less contentious than harsh
punishments for fighters.!>* As the concept of who constitutes a member of an armed group in
a non-international armed conflict develops and becomes accepted, one can imagine a party to
a conflict deciding to forego application of Article 6(5) for persons it deems to be ‘mercenaries’

within that armed group. This scenario is purely speculative, however.

2.5 CONCLUSION ON THE STATUS OF PMSC PERSONNEL UNDER IHL
The vast majority of PMSC personnel will have the status of civilians (or ‘non-participants’)

under international humanitarian law, and a number of those may be civilians accompanying
armed forces with a right to POW (but not combatant) status.'*> As I have indicated, that civilian
status means that they may not, with impunity, directly participate in hostilities. In other words,
it sets an important limit on the circumstances and degree of force they may use in a situation
of armed conflict. In the following two sections, I will elaborate on the laws comprising the
web of rules on the use of force permissible for non-fighters in armed conflicts and show how
those rules affect the tasks that may easily be contracted out to private companies. The question
at the heart of this inquiry is: What does civilian/non-participant status mean for the roles that
can be given to PMSCs without infringing the dichotomy between combatants and civilians?
The simple answer is that such individuals should not be given combat roles unless they have
combatant status because they should not directly participate in hostilities without that status.
PMSCs should seek to avoid activities that will lead them to directly participate in hostilities.
In addition, they may not be given roles that are explicitly reserved to members of armed
forces.!>® On a separate note, if they are given other roles that are closely related to a conflict
but do not involve a combat role, states should make sure that they provide any additional
explanation required for a person to carry out such tasks in full compliance with the obligations
set out in the Conventions. In the final section I will provide examples of areas where additional

fleshing out or explanation of rules may be appropriate in the case of outsourcing.

154 Sandoz, Commentary on the Additional Protocols (n 19) para 4618. 1 say, ‘depending on the circumstances’
because obviously, widespread or abusive recourse to prolonged internment can be equally problematic for
relations between the parties to the conflict.

155 In the ‘International Code of Conduct for Private Security Providers’ (9 November 2010), the Rules on the
Use of Force take for granted that PSCs have civilian status. See rules 30-32. The Code is available online:
http://www.icoc-psp.org/ (accessed 4 March 2011).

136 For example, responsible officers of POW camps. See Article 39 GC III and below, Chapter 3, Part B section
1.
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Of course, there are many roles PMSCs may be contracted to do in the context of armed conflict
that do not lead them to directly participate in hostilities or carry out acts that may weaken the
principle of distinction between civilians and combatants. Indeed, the discussion of Article
4A(4) GC III clearly shows that states have relied on civilians to provide logistical and catering
support and other non-combat assistance to their armed forces for centuries. The cohort of
PMSC:s that are of greatest concern when it comes to the use of force in armed conflict are those
in security roles. In current conflicts, approximately 10 — 12 per cent of PMSC personnel are
engaged in security provision under contract with the US Department of Defense.!>” While this
is a relatively low percentage of the number of total contractors, it nevertheless represents a
significant number of individuals and it may not in fact accurately reflect the true numbers.'>®
It is this cohort of PMSC personnel that I am most concerned with in the following two sections.
In addition, the United Nations is now relying more on PMSCs as security guards in peace
operations — including in operations where IHL applies. Similar concerns arise as for PMSCs
contracted by states in other armed conflicts. Indeed, as the discussion below will show, it is
not always easy or intuitive to know when a use of force crosses the line to constitute an
impermissible combat role or direct participation in hostilities. In any case, all PMSC personnel
should of course be wary of the risks of direct participation in hostilities and the limits of self-
defence, and in addition should be aware of any legal obligations flowing from IHL that are

related to or govern the tasks with which they are charged.

B. THE IMPACT OF CIVILIAN STATUS ON THE RIGHTS AND
DUTIES OF PMSCS: DIRECT PARTICIPATION IN HOSTILITIES

As stated above, a person’s status affects his right to directly participate in hostilities in the
context of an international armed conflict. In non-international armed conflicts, IHL does not
provide for a status of combatants but distinguishes solely between those who directly

participate in hostilities and those who do not (or no longer) do so. In discussing ‘unlawful

157 Special Inspector General for Iraq Reconstruction (SIGIR), ‘Quarterly Report to US Congress’ (30 October
2009) 40. In Afghanistan, the US Department of Defense has more contractors than armed forces. Seven percent
of the more than 74 000 PMSC/contractors were engaged in security tasks for the US Department of Defense in
2009. Schwartz (n 49) at 10.

158 The October 2009 SIGIR report indicates that of the 174 000 contractors working in Iraq for the US
Department of Defense at that moment, some 13 145, or 11%, were engaged in security functions. However, it is
important to underscore that the same report indicates that other US departments known for hiring PMSCs as
security personnel had not entered such persons into the relevant database; thus, their numbers, although
suspected to be high, are unknown. See ibid 40-41. The US Department of State uses PMSCs for security of its
embassies in Iraq and Afghanistan (see US Dept of State, Broadcasting Board of Governers and Office of the
Inspector General, ‘Performance Audit of the U.S. Training Center Contract for Personal Protective Services in
Afghanistan’ Report no MERO-A-09-08 (August 2009)).
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combatants’, mercenaries, fighters in non-international armed conflicts and civilians, I hinted
at some of the ways in which the concept of direct participation in hostilities is relevant to
PMSC:s. In this section, I aim to elucidate more fully the concept of direct participation in
hostilities and to assess the activities of PMSCs in light of it. Indeed, in order for states to
develop operational policies and rules of engagement that comply with their obligation to
distinguish between persons who may be attacked and those who may not — since direct
participants in hostilities may be directly attacked by opposing enemy armed forces but non-
participating civilians may not — they have increasingly found it necessary to clarify with greater
precision exactly what constitutes direct participation in hostilities. The ICRC thus led a process
of dialogues with experts drawn from military, civilian, and academic backgrounds with a view
to establishing just such a consensus. Based upon five years of dialogue, which did not lead to
a consensus,>® the ICRC adopted in its own name the Interpretive Guidance on the notion of
Direct Participation in Hostilities in June 2009. I will take that document as a starting point as
a means of outlining the key elements of the concept on the understanding that it represents an
attempt ‘to propose a balanced and practical solution that takes into account the wide variety of
concerns involved and, at the same time, ensures a clear and coherent interpretation of the law

consistent with the purposes and principles of IHL’.'%

1 CONSEQUENCES FOR INDIVIDUAL PRIVATE MILITARY AND SECURITY

CONTRACTORS OF DIRECTLY PARTICIPATING IN HOSTILITIES
Before delving into the intricacies and nuances of the concept, however, it is helpful to recall

the consequences of direct participation — in particular for individuals, but also for states and

the integrity of international humanitarian law.

159 For the positions taken by persons who had participated in the process of elaboration of the Interpretive
Guidance but who did not entirely agree with the final result, see in particular the articles in the forum ‘Direct
Participation in Hostilities: Perspectives on the ICRC Interpretive Guidance’ hosted by the New York University
Journal of International Law and Policy (2010): Bill Boothby, ‘““And for such time as”: the time dimension to
direct participation in hostilities’ (2010) 42 NYUJILP 741; W Hays Parks, ‘Part IX of the ICRC “Direct
Participation in Hostilities study: No mandate, no expertise, and legally incorrect’ (2010) 42 NYUIJILP 769;
Michael Schmitt, ‘Deconstruction direct participation in hostilities: the constitutive elements’ (2010) 42
NYUIJILP 697; Kenneth Watkin, ‘Opportunity lost: organized armed groups and the ICRC “Direct particiation in
hostilities” interpretive guidance’ (2010) 42 NYUJILP 641; and the response by Nils Melzer, ‘Keeping the
balance between military necessity and humanity: a response to four critiques of the ICRC’s Interpretive
Guidance on the Notion of Direct Participation in Hostilities’ (2010) 42 NYUJILP 831.

160 Ag the Interpretive Guidance states, the document ‘is widely informed by the discussions held during [the]
expert meetings but does not necessarily reflect a unanimous view or majority opinion of the experts.” ICRC,
Interpretive Guidance (n 1) 9. For a summary of the discussion of the experts as to the legal status of the fruits of
their debates, see ICRC, ‘Fifth Expert Meeting on the Notion of Direct Participation in Hostilities: Summary
Report’ (2008) at 73-6 and the ICRC’s position on the place of dissenting expert opinions within a final
document at 77-8, online http://www.icrc.org/eng/resources/documents/article/other/direct-participation-article-
020709.htm.
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The primary consequence of such direct participation is that persons who directly participate in
hostilities in either international or non-international armed conflicts lose protection against
attack during their participation. That is to say, they may be directly, intentionally targeted by
opposing armed forces, and under IHL at least, the possibility to affect them incidentally must
not be taken into account under the proportionality principle and no precautionary measures
must be taken for their benefit. In addition, they may be prosecuted for having directly
participated in hostilities. There are nuances to these consequences, however. First of all, as
mentioned above, the Interpretive Guidance indicates that, while it is not universally agreed,
there is an emerging consensus that we must distinguish between two categories of direct
participants in hostilities to know when they may be attacked. That is to say, there is a difference
between the duration of loss of protection for members of armed groups who have a continuous
combat function as compared to individuals who are not armed group members with such a
function but who nevertheless sometimes (even frequently) directly participate in hostilities.
The temporal aspect of loss of protection will thus differ depending on whether a PMSC
employee is considered to be an armed group member with a continuous combat function or
whether he is simply deemed to be an individual who on his own occasionally directly
participates in hostilities. Above, I discussed the contours of armed group membership and

161

continuous combat function in relation to PMSCs; ©' that discussion should be borne in mind

throughout this section.

For individuals, there is a loss of protection from attack, but this lasts only for the duration of
their direct participation. (Further elements of ‘duration’ will be outlined in more detail
below.)!%? In addition, civilian direct participants may be prosecuted for acts such as killing
enemy armed forces — acts which would not be unlawful if committed by a member of the
armed forces.'® In this respect, the consequences are the same if PMSC contractors are civilians
who directly participate in hostilities and if they are persons who are found to be mercenaries.'%*
Members of armed groups with a continuous combat function, on the other hand, lose protection

from attack for as long as they maintain that role and do not actively disengage from the armed

161 See above, Part A, section 1.2.2

162 See below, section 2.2 of this Part.

163 Besides chaplains and medical personnel, who are not combatants.
164 See Article 47(1) AP I and discussion above.
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group.'® This extensive loss of protection is counterbalanced with an appeal by IHL for states
not to prosecute such individuals for hostile acts that comply with IHL). Article 6(5) AP II
encourages at least amnesty in such cases.!°® Moreover, it is counterbalanced by the principle

of military necessity. As such, Article IX of the Interpretive Guidance stipulates that

In addition to the restraints imposed by international humanitarian law on specific means and
methods of warfare, and without prejudice to further restrictions that may arise under other
applicable branches of international law, the kind and degree of force which is permissible
against persons not entitled to protection against direct attack must not exceed what is actually
necessary to accomplish a legitimate military purpose in the prevailing circumstances.

This approach is entirely logical but it must be admitted that it has been one of the most

contentious aspects of the Interpretive Guidance.'®’

There is disagreement among experts as to whether contractors who are civilians accompanying
the armed forces, and, as such, entitled to POW status (ie under Article 4A(4) GC III) are
immune from prosecution for committing hostile acts if they directly participate in hostilities.
In other words, there is some controversy as to whether civilians accompanying the armed
forces, including PMSCs, constitute a special group when it comes to consequences for direct
participation in hostilities. As noted above, it is possible that some PMSCs (companies or
individuals) may have the status of civilians accompanying the armed forces, a fact which
makes it worthwhile to explore this issue in a little more detail. An earlier draft of the ICRC’s
Interpretive Guidance note stated, ‘in contradistinction to ordinary civilians, [civilians
accompanying the armed forces] are entitled to POW-status upon capture but, nevertheless,
lack combatant privilege and may be prosecuted and punished under the domestic law of the
capturing state for the mere fact of having directly participated in hostilities.”!®® During the
expert meetings, one expert took issue with this statement, insisting that civilians accompanying
the armed forces retain all benefits of POW status, including immunity from prosecution, even

if they directly participate in hostilities.'®® With respect, I disagree. Although the expert cited

165 See above discussion on fighters in non-international armed conflict. Of course, if they are injured, captured
or otherwise hors de combat, they are also protected against direct attack.

166 On the other hand, this plea in itself must be nuanced by the fact that fighters in non-international armed
conflicts should not be detained according to the same paradigm as combatants in international armed conflicts,
and that some judicial or administrative procedure is necessary. See Sassoli, ‘The International Legal Framework
for Fighting Terrorists’ (n 130) 277-280.

167 For the most strident criticism, see W Hays Parks, ‘Part IX (n 159) and the response by Melzer, ‘Keeping the
balance’ (n 159) esp at 893-912. For other criticism, see Michael Schmitt, ‘Military Necessity and Humanity in
International Humanitarian Law: Preserving the delicate balance’ (2010) Virginia J Intl L 795-839.

188 JCRC, ‘Fourth Expert Meeting’ (2006) (n 42) at 35 (at page 18 of draft Interpretive Guidance then being
circulated).

199 Tbid 35-6.
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one case in which civilians accompanying armed forces who had fought opposing forces with
anti-aircraft weapons retained POW status upon capture and were not prosecuted for direct
participation in hostilities, that example merely indicates that a detaining power is not obliged
to prosecute such civilians.!”® It does not indicate or prove that a detaining power is prohibited
from doing so. That is, it does not prove that Article 4A(4) civilians necessarily or by law must
retain all the privileges of POW status even if they directly participate in hostilities. Another of
the expert background papers cites two further examples from the Second World War in which
civilians accompanying the armed forces who directly participated in hostilities were not
prosecuted for those acts, but again, this merely reinforces my conclusion that a detaining power
is not obliged to prosecute.!”! Without more, these examples do not indicate that a detaining
power is prohibited from doing so. The other hypothetical examples cited by another expert in
support of his dissenting view refer rather to cases where it is highly debatable that the
individual in question was actually directly participating in hostilities and therefore do not
influence my conclusion on this issue. For example, the expert argued that a sniper surveying
an airbase could determine that the civilian contractor supervising repairs had a most important

role and target him directly.!”?

In its final version of the Interpretive Guidance, the ICRC merely states that civilians
accompanying armed forces ‘were never meant to directly participate in hostilities on behalf of

a party to a conflict’.!”® The document makes no comment or recommendation with respect to

170 Tbid at 36.

171 W Hays Parks, ‘Evolution of Policy and Law Concerning the Role of Civilians and Civilian Contractors
Accompanying the Armed Forces’, Expert Paper for the ICRC’s Third Expert Meeting on the Notion of Direct
Participation in Hostilities (2005). This seems to reflect the advice the same expert provides to the US
Department of Defense, as, in an email to the Chairman of the Joint Chiefs of Staff Office of the Legal Advisor,
the same expert wrote, ‘A contractor who takes a direct part in hostilities ... remains entitled to prisoner of war
status, but may be subject to prosecution if his or her actions include acts of perfidy.” Emphasis added. Email
from Hays Parks to Col Meier, quoted in G Corn, ‘Unarmed but how dangerous? Civilian augmentees, the law of
armed conflict, and the search for a more effective test for permissible civilian battlefield functions’ (2008) 2 J
Natl Security L & Policy 257, 259, note 5.

172 ICRC, ‘Fourth Expert Meeting’ (2006) (n 42) at 35-6. In fairness, I note that the expert’s phrasing of the
example is subtle, taking into account that different people may perceive the same situation differently.
Nevertheless, if the expert’s view is that legally such actions should not be interpreted as constituting direct
participation in hostilities, the emphasis should rather be on ensuring that combatants would not make such an
error and directly target such civilian contractors.

173 ICRC, Interpretive Guidance (n 1) 38. This is commensurate with earlier conventions dealing with POW
status. In particular, in the Regulations annexed to Hague Convention IV of 1907, Article 13 is not at all linked
to, nor indeed textually close to the Article setting down who had combatant status. It states ‘Individuals who
follow an army without directly belonging to it, such as newspaper correspondents and reporters, sutlers and
contractors, who fall into the enemy’s hands and whom the latter thinks expedient to detain, are entitled to be
treated as prisoners of war...”, which implies that in many cases it may not be necessary to detain such persons
(i.e. in order to weaken the military forces of the enemy) but that if they are detained, they benefit from POW
status. Article 13 of the annex to Hague Convention II (1899) was essentially the same. Article 81 of the 1929
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a prohibition to prosecute such individuals.!” In my view, the ICRC could have made a stronger
statement: the notion that direct participation in hostilities by civilians accompanying armed
forces is not prohibited by IHL does not necessarily entail that detaining powers are obliged to
give those persons immunity from prosecution, just that they are not obliged to prosecute. This
debate thus may have consequences for a relatively small but nonetheless important cohort of

PMSC:s.

The second reason it matters if PMSC personnel directly participate in hostilities is that that
participation may be harmful to the principle of distinction. The notion that the state is supposed
to control the use of force (monopoly) is one common to political scientists, but it is also
reflected in the law.!” If the principle of distinction is eroded because people who are not state
armed forces regularly participate in hostilities, we may see a weakening in protection of

civilians.

Finally, there is the question whether it is unlawful for states to allow, encourage or contract
civilians to directly participate in hostilities. This issue will be discussed below in Chapter 3
when considering whether it is possible for persons who are outside of the chain of command

to respect IHL. That discussion is relevant here.

Bearing these concerns in mind, in the discussion that follows I will outline the concept of direct
participation in hostilities in some detail, measuring activities frequently undertaken by PMSCs
throughout the analysis in terms of the standards set out in the Interpretive Guidance. Despite
the distinctions noted in terms of consequences for the individuals themselves, the key elements
of the concept and the types of acts that typically constitute direct participation in hostilities

nevertheless remain the same for all groups.

Convention on prisoners of war was also virtually the same, and appeared under the heading ‘Application of the
convention to certain categories of civilians’. (This was the only article under that heading.)

174 The reason they had mentioned it was to clarify the difference between 4A(4) GC III participants and regular
civilian individuals who directly participate in hostilities — to say precisely that the 4A4 POW status does not
entail immunity from prosecution if they directly participate in hostilities as civilians. ICRC, ‘Fourth Expert
Meeting’ (2006) (n 42) at 36.

175 Even the European Commission for Democracy through Law (Venice Commission) has approached the issue
from this angle. See Venice Commission, ‘Report on Private Military and Security Firms and Erosion of the
State Monopoly on the Use of Force’ (CDL-AD(2009)038, Study 531/2009) June 2009.
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2 CONCEPT, ELEMENTS AND TIME FRAME OF DIRECT PARTICIPATION IN

HOSTILITIES: WHAT COUNTS ARE SPECIFIC ACTS
The Interpretive Guidance of the ICRC is formulated as ten recommendations with an

accompanying commentary. The commentaries provide further definitions of important related
concepts and flesh out difficult concepts more fully. According to the ICRC’s Interpretive
Guidance, ‘hostilities’ are defined as ‘the (collective) resort by the parties to the conflict to
means and methods of injuring the enemy’, and ‘participation’ ‘refers to the (individual)
involvement of a person in these hostilities’. !’® Direct participation thus focuses on an
individual’s specific acts rather than on a person’s status, function, or affiliation.'”’

Specific Act

The notion of direct participation in hostilities refers to specific acts carried out by individuals
as part of the conduct of hostilities between parties to an armed conflict.!”

The ICRC’s Interpretive Guidance strongly emphasises that the focus is on each individual act.
The fact that a person has repeatedly directly participated in hostilities — without being a
member of an armed group with a continuous combat function — may not give rise to a
presumption on the part of enemy forces that that person continues to directly participate in
hostilities when not carrying out specific hostile acts (inferred on the basis of intent or past
behaviour).!”® Focusing on specific acts thus allows the interpretation of the components of
direct participation in hostilities to be consistent and to preserve the distinction between
temporary loss of protection for individuals and the sustained loss of protection ‘due to
combatant status or continuous combat function’.!®® Thus, individuals who repeatedly engage
in direct participation in hostilities without being armed group members with a continuous
combat function cannot slide into the same category as such armed group members on the basis
of that repeated participation. As such, the ‘specific act’ element of the definition of direct

participation in hostilities is the same for members of armed groups and individuals.

It may seem neither straightforward nor intuitive to know how to distinguish between such a
civilian and an armed group member with a continuous combat function, especially since such

a determination will depend immensely on the quality of intelligence and information available

176 ICRC, Interpretive Guidance (n 1) 43. I note also that in English the Conventions use the words ‘actively’
and ‘directly’ interchangeably, whereas in French the word ‘directement’ is used consistently.

177 Ibid 44.

178 Ibid, Recommendation 1V, at 16.

179 See also discussion in ICRC, ‘Fourth Expert Meeting’ (2006) (n 42) at 29-32 (membership approach) and 37-
8.

180 JCRC, Interpretive Guidance (n 1) 44-5.
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to opposing forces.'®! Admittedly, this notion is only relevant in non-international armed
conflicts and for those who do not work for the state. In any case, for the sake of argument, it
should be noted that the pivotal piece of information will be whether a PMSC or some of its
employees constitute an armed group or are members of an armed group. If so, then repeated
specific acts of direct participation by an individual are more likely to entail a sustained loss of
protection from attack than if the PMSC itself cannot be considered to be an armed group. When
applying this analysis to reality, however, it should be recalled that, at present, it is
predominantly wealthy states with highly developed militaries that are using PMSCs in the
context of conflicts against diffuse and nebulous armed groups. Those groups may have a lesser
ability to gather and use intelligence on PMSC:s (i.e., as constituting armed group members with
a continuous combat function as opposed to merely being individuals) than a highly organised
military force is likely to possess. This difficulty is mitigated by the rule in IHL that if a person
is not in the act of carrying out a hostile act, he must be presumed to be a civilian and therefore
not liable/susceptible to direct attack. It nevertheless underscores the risks posed to the respect

of IHL by an increasingly complex legal and physical terrain.

2.1 CONSTITUTIVE ELEMENTS
The crux of the ICRC’s Interpretive Guidance on direct participation in hostilities is

encompassed in a three part test consisting of a necessary threshold of harm, a direct causal
relationship between the act in question and the expected harm, and the existence of a
belligerent nexus of the act with the hostilities. The ICRC sets out the test thus:

In order to qualify as direct participation in hostilities, a specific act must meet the
following cumulative criteria:

1. The act must be likely to adversely affect the military operations or military
capacity of a party to an armed conflict or, alternatively, to inflict death, injury, or
destruction on persons or objects protected against direct attack (threshold of harm),
and

2. there must be a direct causal link between the act and the harm likely to result either
from that act, or from a coordinated military operation of which that act constitutes
an integral part (direct causation), and

181 See in particular comments based on the experience of one of the experts at 30-31, ICRC, ‘Fourth Expert
Meeting’ (2006) (n 42). See also the ICRC’s comments regarding the difficulty of knowing whether a civilian
individual has done so on a recurring basis and has the intent to continue doing so at ICRC, Interpretive
Guidance (n 1) 45. 1 am, however, uncertain as to how, logically, the type of information required to determine
whether an individual’s function within an armed group involves direct participation on a ‘continuous’ basis will
be different to the type of information the ICRC suggests will be elusive for individuals.
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3. the act must be specifically designed to directly cause the required threshold of
harm in support of a party to the conflict and to the detriment of another (belligerent
nexus).'%?

2.1.1 ‘Threshold of harm’
The ICRC categorizes the first part of the test as a ‘threshold of harm’ test. A few elements

must be emphasised in order to understand how this aspect of the test operates, especially with
regard to the activities of PMSCs that may come within its purview. First, similar to other
analyses under IHL with respect to the conduct of hostilities, the test is concerned with whether
harm is likely to have the specified effect on the adversary. Thus, it is not limited to an
assessment of what actually occurs, but considers what is likely to occur as a result of the acts
in question.'®® This makes it possible for forces to respond during or even prior to an attack,
rather than only following one. It should also be emphasised that the choice of the word ‘likely’
is specifically designed to set an objective test, rather than to incorporate any assessment of

subjective intent of the individual in question.!®*

Second, the test takes into account not only attacks against military objectives and personnel
(which are more obviously linked to harming the adversary), but also encompasses attacks
against civilians who are protected against direct attack. As for the first kind of attack, according
to the ICRC commentary, when the attack is directed against something of a ‘military nature’,
‘the threshold requirement will generally be satisfied regardless of quantitative gravity.”!®> The
test itself is phrased broadly, incorporating acts affecting ‘military operations or military
capacity’. The ‘harm’ against military persons or objects does not necessarily have to constitute
physical or material injury or damage.'®® The ICRC’s commentary provides examples of the

general types of activities that would fall under the remit of this part of the test, a number of

182 ICRC, Interpretive Guidance (n 1) Recommendation V at 16-17.

183 This is, for example, similar to the proportionality analysis under IHL, which measures the expected loss of
life or injury to civilians against the anticipated military advantage, rather than toting up what actually happened
after the fact. It is therefore an ex ante calculation, not an ex post. See eg AP I Article 57(2)(b).

184 JCRC, ‘Fifth Informal Expert Meeting: The Notion of Direct Participation in Hostilities under IHL: Expert
Comments and Elements of Response concerning the Revised Draft of the Interpretive Guidance on the Notion
of Direct Participation in Hostilities’ (2008), 23-24.

185 [CRC, Interpretive Guidance (n 1) 47. The relationship of this part of the test with Article 52(2) AP 1 is not
crystal clear. It is not entirely clear from the commentary whether the ICRC meant the phrase ‘military nature’ in
its commentary to be identical in meaning to the use of the same term in AP I Article 52(2) or whether it
encompasses a broader remit of objects. For example, a ‘dual use’ object such as a bridge that is being used by
the military for military purposes — would that constitute an object that is military in nature for the purposes of
this test? For further discussion, see Sassoli and Cameron, ‘The Protection of Civilian Objects’ (n 6).

18 [CRC, Interpretive Guidance (n 1) 47-48; see also ICRC, ‘Third Expert Meeting on the Notion of Direct
Participation in Hostilities: Summary Report’ (2005) at 29.
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which may be pertinent to the typical activities of PMSCs. These include: ‘denying the
adversary the military use of certain objects, equipment and territory, guarding captured
military personnel of the adversary to prevent them being forcibly liberated...and clearing mines
placed by the adversary...".!8” On its face, armed or unarmed guarding of sites and objects could
easily amount to ‘denying’ military use;'®® unfortunately, neither the commentary itself nor the
preparatory documents to which it refers spells out in more detail what level of obstruction is
necessary to ‘deny’ use. Thus, while this term may be current in military and operational
doctrine, in legal terms it is vague. This vagueness, coupled with the ambiguity as to whether
such ‘denial’ implies the use of armed force, could have a significant impact on PMSCs. PMSCs
conduct an enormous amount of site security. While the fact that only a small percentage of
contractors on the whole are armed may assuage fears regarding their ability to harm civilians
by inappropriate use of weapons, the mere fact that they are not armed does not in and of itself
mean that they will not be perceived as directly participating in hostilities when carrying out

such guard duties, if their acts satisfy the rest of the elements of the test.

As a general rule, if PMSC contractors are guarding persons or objects, the key factor that
determines whether that activity amounts to direct participation in hostilities is the status of the
persons or objects that are being protected. In a nutshell, protecting civilians or civilian objects
does not constitute a direct participation in hostilities but protecting military personnel or
military objectives does. The fact that they are acting merely in ‘defence’ is irrelevant: Article
49(1) AP I states, ““Attacks” means acts of violence against the adversary, whether in offence
or in defence.” One of the tricky aspects of this fact is that objects become military objectives
according to their nature, location, purpose or use.'® There is no set list of military
objectives.!”® Thus, the objects that contractor personnel are guarding may be ambiguous or
change during the course of hostilities, leaving the contractor in the position of becoming a
direct participant in hostilities if he continues to guard it. In addition, if the attackers are
members of the forces of a party to the conflict, engaging them normally constitutes direct
participation in hostilities. Again, a tricky case arises when the attackers themselves are ‘direct
participants in hostilities’ rather than organised armed groups. However, if the ‘attackers’ or

people using violence are civilians engaged in regular criminal activity, using force against

187 ICRC, Interpretive Guidance (n 1) 48. Footnotes omitted.

188 The ICRC’s Interpretive Guidance states that activites ‘restricting or disturbing deployments, logisticans and
communications’ meet this threshold regardless of whether it is done by armed or unarmed persons. Ibid 48.

18 Article 52(2) AP 1.

190 Sassoli and Cameron, ‘The Protection of Civilian Objects’ (n 6) 39-41.
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them in self-defence lacks a nexus with hostilities and does not amount to direct participation
in hostilities.'”! Such situations are governed by domestic criminal law and human rights law,
even if they occur in the context of an armed conflict. Thus, and as will be shown throughout,
acting as security guards in situations of armed conflict is one of the most problematic roles

PMSC:s take on, especially when it comes to direct participation in hostilities.

As for guarding and detaining captives, below I will discuss the use of PMSCs in the role of
guarding POWs or ‘captured military personnel of the adversary’,'? in particular in light of
firing on a would-be escapee as an act of war. Here, I note that the Interpretive Guidance focuses
on whether the actions or presence of the guards prevents the ‘forcible liberation’ of the detained
fighters, and distinguishes that from merely ‘exercising authority over’ such detainees, the latter
not constituting direct participation in hostilities.'*> On the other hand, capturing, arresting, or
detaining enemy combatants in an international armed conflict is unquestionably a direct
participation in hostilities. Since in non-international armed conflicts there is no combatant
status, the situation is a little less clear as arrest and detention of fighters occurs pursuant to a
different legal framework (namely, domestic law). Nevertheless, by analogy it would be
prudent to consider that detaining (capturing, arresting) members of organized armed groups in
non-international armed conflict also amounts to a direct participation in hostilities. The most
difficult case is if the persons captured were themselves direct participants in hostilities rather
than persons with a clear status as combatants or armed group members under IHL. In my view,
it depends on what type of act the direct participant was engaged in. For example, arresting or
detaining a person who was directly participating in hostilities by attacking civilians may not
amount to a direct participation in hostilities in itself, while, capturing a person who was

engaging in sabotage of a military object may well do so.

91 Schmitt, ‘Direct Participation in Hostilities’ (Expert paper) at 18-19; and JF Quéguiner, ‘Direct Participation
in Hostilities under International Humanitarian Law’ (HPCR 2003) at 12; L Cameron, ‘Private military
companies’, 591-592. Some criminal gangs, however, can be involved in armed conflicts since the goals of the
armed group are not determinative for whether the violence amounts to an armed conflict.

192 In Chapter 3, Part B, section 1.

193 ICRC, Interpretive Guidance (n 1) 48. The ICRC admits that this ‘nuanced view’ distinguishing the exercise
of administrative powers from other aspects of guarding was not discussed during the expert meetings. See ibid
note 99.
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Another activity in which many PMSCs are involved in mine clearance,'** as are many other
humanitarian groups or organizations that are not PMSCs.!”> Clearing mines can amount to
direct participation in hostilities if it is done in order to assist military operations. However, it
can also be humanitarian work that in no way involves a direct participation in hostilities.!
The assessment depends on the context. Whether the body engaging in demining is a PMSC or
a humanitarian group is irrelevant to determining whether the activity in question constitutes

direct participation in hostilities; it is the purpose of the act that counts.

The commentary to the Interpretive Guidance also specifies that ‘electronic interference with
military computer networks’ could also meet the threshold of harm, thus further removing the
need for PMSCs to be armed and on the battlefield in order for their acts to be construed as
direct participation in hostilities.!®” When it comes to cyber operations, experts continue to
disagree on a few issues. One area of contention is in regard to the definition of an attack.!*®
Experts disagree as to whether an operation must cause damage, death or destruction in order
to constitute an attack, or whether simply neutralizing something (or aiming to neutralize
something) without causing damage or destruction is also sufficient to count as an attack.'” A
second issue in dispute is whether data constitutes an object for the purposes of Article 52(2)
AP 1.2% The recent publication of a manual by a group of experts may lead to some clarification
in the law, but ultimately it will depend on how states interpret and react to cyber operations.?"!

For PMSCs, the outcome of these debates will broaden or narrow the scope of activities in

194 EG G4S Mine Action, Online: http://www.g4s.com/uk/uk-what_we_do/uk-mine_action.htm (last accessed 26
February 2010), EOD Technology, Inc (Munitions Response section), Online:
http://www.eodt.com/munitions_response/index.html (last accessed 26 February 2010).

195 Eg, the Geneva International Centre for Humanitarian Demining, http://gichd.ch/.

19 Indeed, State parties to Amended Protocol II of the CCW have an obligation to record all mined areas (Article
9) and to ‘clear, remove, destroy or maintain’ ‘all mines, booby-traps, and other devices employed by [them]’
(Article 3(2)). See Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices
as amended on 3 May 1996 (entered into force 03 December 1998), UN CCW/CONF.I/16. According to
Henckaerts and Doswald-Beck, these obligations constitute customary IHL for states: Rules 82-83 Customary
International Humanitarian Law (n 87) 283-286.

97 ICRC, Interpretive Guidance (n 1) 48.

198 In this regard, I refer only to attack in the sense of Article 49(2) AP I, not in the sense of Article 2(4) of the
UN Charter. On cyber attacks in relation to the latter, see Matthew C Waxman, ‘Cyber Attacks as “Force” under
UN Charter Article 2(4)’ (2011) 87 US Naval War College Intl L Studies Series 43-57. Here as for the ius in
bello, one of the factors that causes concern is the potential lack of a kinetic element to ‘force’ and its relevance
for a use of force.

199 See Michael Schmitt, ‘Cyber Operations and the Jus in Bello: Key Issues’ (2011) 87 US Naval War College
Intl L Studies Series 89-110 esp at 94-96; Knut Doermann, ‘Applicability of the Additional Protocols to
Computer Network Attacks’ Online: http://www.icrc.org/eng/resources/documents/misc/681g92.htm. At 95,
Schmitt admits that these positions suffer from under- and over-inclusiveness, respectively.

200 See Schmitt, ‘Cyber Operations’ ibid 94-96; Doermann, ibid.

201 Michael Schmitt (ed) Tallinn Manual on the International Law Applicable to Cyber Warfare (Cambridge
University Press 2013).
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which they may engage without directly participating in hostilities.?’? It is generally agreed,
however, that ‘cyber military intelligence gathering, disrupting enemy cyber networks and
manipulating data in the enemy’s military systems’ would constitute acts that involve a direct

participation in hostilities.?*

The second type of attack set out in the test as a potential means of directly participating in
hostilities involves attacks which ‘inflict death, injury or destruction on persons or objects
protected against direct attack’. The inclusion of attacks on civilians within the definition of
direct participation in hostilities may seem obvious, but it is far from it. It is important to bear
in mind the fact that a person does not have to be directly participating in hostilities in order to
commit a war crime. Thus, if such acts were not construed as direct participation in hostilities,
that would have little bearing on whether the perpetrators could be prosecuted.?** Moreover,
law enforcement officers (and military) would likely be fully justified in using force — of course,
only under the law enforcement paradigm — to prevent or stop such attacks, thereby attenuating
a ‘need’ for such acts to be classified as direct participation in hostilities as a preventive or law
enforcement aid. Since attacks and violence against civilians will not necessarily have a
connection to the conflict or affect the adversary’s ability to fight, unlike attacks on military
persons and objects, the ICRC’s Interpretive Guidance asserts that such acts do need to be likely
to cause physical effects on protected persons or objects and furthermore emphasises the need

for such acts to have a ‘belligerent nexus.”*%°

This aspect of the test immediately brings to mind two well-known incidents involving PMSCs
in Iraq — the abuse of prisoners in Abu Ghraib prison and the shooting to death of civilians in
Nisoor Square in Baghdad, September 2007. On the basis of this aspect of the test, do either of
these incidents amount to direct participation in hostilities by the PMSC contractors involved?
Initially, the ICRC’s wording referred to inflicting death or other harm on persons ‘not under
effective control of the acting individual’.? This phrasing was expressly designed to exclude

activities such as guarding civilian internees from the scope of activities falling within the

202 See also Sean Watts, ‘Combatant Status and Computer Network Attack’ (2010) 50 Virginia J Intl L 391-447.
203 Schmitt, ‘Cyber Operations’ (n 199) 101.

204 Note, however, that ICTY judgments qualified sniping on civilians and bombardment of civilian residential
areas as ‘attacks’ within the meaning of Article 49(1) AP 1. See Prosecutor v Galic (Trial Chamber Judgment)
IT-98-29-T (5 December 2003) and Prosecutor v Strugar (Appeal Judgment) IT-01-42 (17 July 2008), cited also
in ICRC, Interpretive Guidance (n 1) 49, notes 109 and 110.

205 ICRC, Interpretive Guidance (n 1) 49-50. See also discussions on this in ICRC, ‘Fourth Expert Meeting’
(2006) (n 42) at 42-43; ICRC, ‘Fifth Expert Meeting’ (2008) (n 160) at 62-63.

206 JCRC, ‘Fifth Expert Meeting’ (2008) (n 160) 61.
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conduct of hostilities.?®” The mere fact that mistreatment or killing of such internees is
prohibited by IHL does not entail that such conduct amounts to direct participation in hostilities
that would lead to a loss of protection from direct attack for the guards themselves.?*® During
the expert meetings, this position was challenged, and some experts argued that where prisoners
were killed ‘as part of military operations designed to support one party by harming another’,
the act of inflicting harm on those individuals, while not done in the heat of battle or direct
attack, had a sufficient ‘belligerent nexus’ to support its inclusion within the scope of direct
participation in hostilities.?*> While the wording of the final version of the test and the
accompanying commentary are sufficiently ambiguous to allow for either interpretation, it is
clear from the expert meeting reports that the ICRC did not relent in its view that such acts do
not constitute direct participation in hostilities.?!” Thus, the ICRC would contend (and I agree)
that the Abu Ghraib PMSC guards involved in prisoner abuse were not directly participating in

hostilities, but this view does not appear to be unanimous.

With regard to the Nisoor Square incident, in which a group of PMSC contractors guarding a
convoy through Baghdad opened fire on pedestrians and civilian cars and killed 17 civilians,?!!
the element of direct attack on civilians is much more self-evident. It is important to recall that
the intent to inflict harm on civilians is irrelevant to the direct participation assessment, in
contrast to an assessment of criminal responsibility under international criminal law. Thus, no
matter whether the Blackwater guards fired on the civilians thinking they were responding to
an attack or for other reasons, the fact that the civilians fired upon were themselves civilians
and not members of an armed group or armed forces is not dispositive of whether the act
constituted direct participation in hostilities. This element of the test is closely linked with the

‘belligerent nexus’ criteria — which must also be fulfilled in order for this conduct to amount to

direct participation — which I will examine more closely below.

1.1.2 ‘Direct causation’
The second element of the test is the requirement of direct causation. In the words of the ICRC,

207 Ibid.

208 Tbid.

209 Ibid 62.

210 Ibid 63.

21 The Memorandum Opinion of 31 December 2009 states that 14 people were killed, but other reports indicate
17.
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there must be a direct causal link between a specific act and the harm likely to result either
from that act, or from a coordinated military operation of which that act constitutes an integral
part 212

This part of the test reflects a widely accepted and longstanding tenet of IHL, which is that
‘there should be a clear distinction between direct participation in hostilities and participation
in the war effort’.?!® Participation in the war effort is perhaps best exemplified by munitions
factory workers: while these individuals certainly help the war, their activities are not legally
considered to constitute direct participation in hostilities. ‘War-sustaining activities’ such as
political, economic, or ideological (propaganda) support of the war have an even weaker link

in terms of direct impact and thus also are not classified as direct participation in hostilities.?!*

Many activities carried out by PMSCs, such as support and logistics activities — that is, catering,
construction and maintenance of bases — are not direct participation in hostilities. As noted
above, Article 4A(4) GC III foresees that civilians will perform tasks such as supplying the
armed forces with food and shelter but that those persons maintain their civilian status. Such
‘indirect participation’, even where the services are indispensable to the armed forces (e.g.,
providing food), does not cross the threshold to direct participation and thus carries no loss of
protection against direct attack.?!> PMSC employees may thus not be construed as directly
participating in hostilities merely for performing such services. Here, however, it is important
to reiterate that IHL depends on the facts. Therefore, if PMSCs are hired as kitchen staff but at
times are left to guard a military base, the assessment as to whether they directly participate in
hostilities depends on what they are doing at any given moment, not on their usual role or the

terms of their contract.?'®

The Interpretive Guidance provides an even more detailed framework for analysis when it
comes to certain activities that are common for PMSCs. First, it states, ‘although the recruitment
and training of personnel is crucial to the military capacity of a party to the conflict, the general

causal link with the harm inflicted on the adversary will generally remain indirect’, such that

212 1CRC, Interpretive Guidance (n 1) Recommendation V(2).

213 Sandoz, Commentary on the Additional Protocols (n 19): Commentary to Article 51(3) Protocol I, at para
1944.

214 Here again one may distinguish between individual criminal responsibility and direct participation in
hostilities: ‘enabling” may include financial support and thus constitute a form of participation in a war crime,
but it does not constitute direct participation in hostilities.

25 ICRC, Interpretive Guidance (n 1) 54.

216 See Singer, Corporate Warriors (n 20) 163 for evidence of the military’s reliance on ‘support troops’ for
combat assistance in certain situations.
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recruitment and training is not direct participation in hostilities.?!” This interpretation is
consistent with views on such acts in the context of discussions on mercenaries.?'® The
Interpretive Guidance goes on to specify that ‘only where persons are specifically recruited and
trained for the execution of a predetermined hostile act can such activities be regarded as an
integral part of that act and, therefore, as direct participation in hostilities.”*!* Some experts
argue that ‘training armed group members in military matters, for example, the use of weapons,
or tactics” should be construed as direct participation in hostilities.??* Furthermore, one may
question whether this is in fact as much of a bright line test as it first appears. While many
PMSCs have contracts to train military personnel (e.g., the new Iraqi and Afghan military and
police forces), it is imperative to look in more detail at the nature of that training before
concluding that ‘training’ is not direct participation in hostilities. In places where there is an
ongoing armed conflict, at least some PMSCs ‘train’ by leading new forces in military or
combat operations.??! When ‘training’ involves leaving the classroom and charging into battle,
as it were, that particular aspect of what some PMSCs may consider to be merely an integral

part of ‘training’ most certainly constitutes direct participation in hostilities.

While the production of weapons and ammunition unquestionably does not constitute direct
participation in hostilities (including, for example, manufacturing IEDs), direct action by
civilians operating weapons and/or weapons systems may be.???> As weapons systems become
more sophisticated, it is not uncommon for a manufacturer to supply a civilian contractor with
the weapon. The responsibilities of that contractor may involve performing maintenance but
may also be linked to programming the weapon.?** One of the problems with this type of

activity is that it is often listed as ‘contractor support’, making it difficult to know what such a

27T ICRC, Interpretive Guidance (n 1) 53.

218 Recall that the definition of ‘mercenary’ under IHL requires that the individual actually take a direct part in
hostilities. See Sandoz, Commentary on the Additional Protocols (n 19) 579, para 1806, on Article 47(2). Note,
however, that such activities may nevertheless lead to criminal responsibility of PMSCs under international
criminal law.

219 ICRC, Interpretive Guidance (n 1) 53.

220 APV Rogers, ‘Direct Participation in Hostilities: Personal Reflections’ (n 95) 157. Within this debate is also
the question of training such forces to produce improvised explosive devices. With all due respect, I cannot see
why weapons production would amount to a direct participation in hostilities in non-international armed
conflicts when it is virtually universally accepted that it does not in international armed conflicts.

221 A representative of a major PMSC present at a Wilton Park Conference held in Nyon, Switzerland, 4-6 June
2009, very candidly informed all that this is a common modus operandi for his company.

222 See ICRC, ‘Fourth Expert Meeting’ (2006) (n 42) at 49 for a brief overview of certain nuances within this
debate. For a view that production of IEDs does constitute direct participation in hostilities, see Schmitt,
‘Military Necessity’ (n 167) 834. See also Sassoli and Cameron, ‘The Protection of Civilian Objects’ (n 6).

223 J Ricou Heaton, ‘Civilians at War: Re-examining the Status of Civilians Accompanying the Armed Forces’
(2005) 57 Air Force Law Review 155-208, 189 — 191.
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role entails. For example, one expert states ‘other contract technicians supported Predator
unmanned aerial vehicles (UAV) and the data links they used to transmit information’.??*
Another is less ambiguous, indicating that such ‘support’ crosses the threshold of harm, stating:
‘Contractors even operate some military systems. Contractors flew on targeting and
surveillance aircraft and operated Global Hawk and Predator UAVs in Afghanistan and Iraq.’?%
There is little doubt that such personnel are in fact directly participating in hostilities if their
work includes programming and operating the weapon systems to mount specific attacks, rather
than simply allowing them to function. If, however, they are merely there to maintain the

systems in good order, then arguably they are not directly participating in hostilities.??°

Some of these acts will not in and of themselves in isolation cause direct harm to the adversary,
such as ongoing maintenance of such weapons systems. However, it should be noted that the
Interpretive Guidance states, ‘where a specific act does not on its own directly cause the
required threshold of harm, the requirement of direct causation would still be fulfilled where
the act constitutes an integral part of a concrete and coordinated tactical operation that directly

causes such harm.’*?’

PMSCs also drive and guard a lot of convoys. One of the more contentious questions of IHL
relates to the proverbial ammunition truck driver: is he directly participating in hostilities or
not? The answer seems to be that if the driver is transporting ammunition directly to the front
lines or to fighters requiring it for immediate use in battle, that truck driver is directly
participating in hostilities. If, on the other hand, the ammunition is being transported to a
weapons depot, then the same driver is not, in that instance, directly participating in
hostilities.”*® Nevertheless, the ammunition itself, being a legitimate military objective, may be
directly targeted; thus, even though the driver himself may not be directly targeted in the second
example, his proximity to a legitimate military objective makes him vulnerable to the effects of
attack. This distinction, although fine, is nevertheless important in the context of PMSCs. While

forces able to attack ammunition trucks (not headed to the front lines) through aerial

224D Isenberg, ‘A government in search of cover: Private military companies in Iraq’ in S Chesterman and C
Lehnardt (eds), From Mercenaries to Market (Oxford University Press 2007) 83.

225 Ricou Heaton (n 223) 190.

226 Watts (n 202) at 428 states that the US ‘has traditionally evinced a broad view of what constitutes direct
participation in hostilities’. He goes on, ‘In 1999, the U.S. Department of the Army observed that “[e]ntering the
theatre of operations in support or operation of sensitive, high Value [sic] equipment, such as a weapon system,”
may constitute active participation in hostilities.” Ibid.

227 ICRC, Interpretive Guidance (n 1) 54-5.

228 Ibid 56.
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bombardment may in all likelihood consider the likely death of the driver as a proportionate
loss relative to the destruction of the supply in question, forces whose activities are, due to the
nature of their capacity and organization, limited to ground attacks with light weapons may not
lawfully directly target convoy drivers as a means of neutralizing or capturing the ammunition
in question since those drivers are not, at the time in question, directly participating in

hostilities.?%’

Without question, if PMSC contractors are engaged in the assassination (or targeted killings)
of persons who are somehow deemed to be enemy combatants in the context of an armed
conflict, as emerging reports suggest, then those attacks, although carried out via collaboration
with intelligence agencies, constitute direct participation in hostilities.?*® Great caution must be
exercised in assessing such acts, however, since not all such killings are in fact against
combatants/fighters in the context of an armed conflict, notwithstanding declarations by

governments involved.

An issue that arises with respect to the element of direct causation of harm is the vexed question
of human shields in situations of armed conflict. The position of the ICRC in the Interpretive
Guidance is that ‘[w]here civilians voluntarily and deliberately position themselves to create a
physical obstacle to the military operations of a party to the conflict, they could directly cause
the threshold of harm required for a qualification as direct participation in hostilities’.>*! On the
other hand, persons whose presence near a legitimate military objective would affect the
balance or tip the scales in the calculation as to the proportionality of an attack (usually aerial
or using heavy weapons) — even if they are present voluntarily — does not constitute direct
participation in hostilities.** The reason for this conclusion is that such civilians pose only a
legal impediment to attack, which is too indirect to meet the necessary standard.”>* Moreover,
concluding that such civilians directly participate in hostilities and lose protection from attack
by virtue of their presence and will to influence proportionality leads to an absurdity — it is only

because they are civilians protected against attack that they influence the proportionality

229 As such, the hue and cry over asymmetrical warfare and the inappropriate use of civilians by certain armed
groups may be exaggerated, as the practice may not be as one-sided as some commentators make out. On the
other hand, such drivers may have to accept that they face the risk of being mistaken for members of the armed
forces, which muddies the culpability for direct attacks somewhat.

230 A Ciralsky, ‘Tycoon, Soldier, Spy’ Vanity Fair (January 2010).

BUICRC, Interpretive Guidance (n 1) 56.

232 Ibid 57.

233 Ibid. ICRC, ‘Fourth Expert Meeting’ (2006) (n 42) at 45-46.
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calculation at all; if they are construed as direct participants by virtue of their mere presence,
they pose no legal impediment to attack because direct participants may be attacked and their
loss does not need to be taken into account during the proportionality calculation.?** Although

this is the position I take, I acknowledge that it is not universally accepted.?*

To the best of my knowledge, states do not seek to use PMSCs in order to make targets immune
from attack due to the presence of PMSC civilians. However, if PMSCs actively intervene in
hostilities, such as providing cover for combatants or physically blocking an attack, they are
directly participating in hostilities, just as any other civilian would be in such circumstances.?*¢
When faced with persons who might be human shields, on the other hand, PMSCs who are
participating in hostilities, either as combatants or without such status, must respect IHL. Given
that there is some debate, it would be wise to follow the standard which is least likely to lead
them to be held to be in conflict with IHL, which, in my view, is the position outlined above.
Since PMSCs may be operating remotely-controlled weapons fired from drones where the issue
of human shields in aerial bombardment may be relevant, PMSCs should be made aware, in

their training, of the fact that civilians present near a military objective, whether they are there

voluntarily or not, should not be taken to be direct participants in hostilities.

1.1.3 ‘Belligerent nexus’
Not only must an act cross the requisite threshold of harm and directly cause the harm in

question, but that act ‘must be specifically designed to directly cause’ that harm in support of
one party and to the detriment of another. This is the element of a ‘belligerent nexus’. It is
important to underline, however, that this analysis has nothing to do with the subjective intent
of the individual, but focuses rather on ‘the objective purpose of the act’.?*’ The Interpretive
Guidance explains, ‘[t]hat purpose is expressed in the design of the act or operation and does
not depend on the mindset of every participating individual.”**® The mental state of an
individual is only relevant in exceptional circumstances;** as such, at issue is not whether

individual PMSC contractors want or seek to support or harm one side or the other in a conflict,

234 Marco Sassoli, ‘Human Shields and International Humanitarian Law’ in Fischer-Lescano et al (eds), Peace in
Liberty, Festschrift fiir Michael Bothe zum 70. Geburstag (2008) 567-578, 573.

235 See, eg, M Schmitt, ‘Human Shields in International Humanitarian Law’ (2009) 47 Columbia J Transntl L
292 at 317-19.

236 These are the examples given in the Interpretive Guidance. See ICRC, Interpretive Guidance (n 1) 56-57.

27 Ibid 59.

238 Ibid.

239 The ICRC’s Interpretive Guidance provides the example of ‘involuntary human shields physically coerced
into providing cover in close combat’) at 60.
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but whether their actions may be reasonably perceived by a person reacting to that act as being

aimed at harming or supporting one side or the other.?*

Applying this to the Nisoor Square incident discussed above leads to the (somewhat
unsatisfactory) conclusion that whether the PMSCs who shot at the civilians were directly
participating in hostilities by dint of those acts depends to a large extent on whether they were
hired by a party to the conflict. If they were hired by a party (which was the case), the belligerent
nexus is more apparent than if they were hired by, for example, a completely neutral NGO. If
contracted by a party to the conflict, the connection between their actions and benefit to the
party is easier to draw. The line between the acts in the incident and acts taken in self-defence,

however, is not always easy to distinguish.

The ICRC Interpretive Guidance asserts that the exercise of individual self-defence against
prohibited violence (eg rape, murder) lacks the requisite belligerent nexus even if it causes harm
to the adversary because ‘its purpose clearly is not to support a party to the conflict against
another.’**! Thus, under normal circumstances, the use of violence to repel prohibited attacks
does not constitute direct participation in hostilities. This ‘exception’ to what acts of violence
directed against an adversary constitute direct participation in hostilities is logical and
appropriate when it comes to regular individuals who may be the victims of unlawful attacks,
but it presents a challenge and potential loophole with regard to the ways states may use private
military and security companies. With all due respect, the ICRC’s dismissal of the possibility
that the infliction of violence through individual self-defence may constitute direct participation
in hostilities may be too hasty when it comes to the way in which the right to self-defence is
exploited by PMSCs. Indeed, this relationship is not explored at all in the Interpretive Guidance.
It is, however, imperative to enquire whether the fact that individuals are contracted on the basis
that they will exploit the right to self-defence (including the right to use violence in defence of
property) demands a more nuanced analysis of the relationship between self-defence and direct

participation in hostilities, which I will develop below.**

240 ICRC, ‘Fourth Expert Meeting’ (2006) (n 42) at 50, clarification of the concept by the organizers/drafters.
2VICRC, Interpretive Guidance (n 1) 61.

242 The fact that the service contracts awarded to PMSCs contain clauses requiring or at least anticipating that
they will exercise their right to self-defence in defence of military goods their convoys protect was
communicated to the authors by a lawyer who handles PMSC contracts for Afghanistan at a conference in
Sheffield, UK, 28 May 2009. Moreover, the Defense Federal Acquisition Supplement implicitly confirms this in
its extensive discussion of the limits that could or should be placed on the use of force in self-defence. I note that
there is a general appeal in the Interpretive Guidance to read and use the document in good faith. In this light,
my analysis below may be read as pointing toward a good faith interpretation of self-defence.
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Finally, for the sake of completeness, I note that other types of acts, such as hostage-taking,
were considered in considerable detail by the experts at the expert meetings with a view to
establishing a position as to whether such acts constitute direct participation in hostilities. Since
PMSC:s tend rather to be the victims of hostage-taking rather than taking hostages themselves,

it is unnecessary to go into this debate.

2.2 BEGINNING AND END OF DIRECT PARTICIPATION IN HOSTILITIES
The ICRC Interpretative Guidance states:

Measures preparatory to the execution of a specific act of direct participation in hostilities, as
well as the deployment to and the return from the location of its execution, constitute an integral
part of that act.**

The Commentary to this recommendation provides some specific examples of the types of
preparatory measures that do fall within the rubric of direct participation in hostilities and
distinguishes those from more remote measures that do not amount to such participation. For
example, loading bombs onto a plane for an attack on military objectives counts as direct
participation even if the actual flight and bombing raid will only occur the following day and
the specific targets are not yet selected.?** Transferring weapons to storehouses, however, does
not (similar to the driver of the ammunition supply truck according to where the truck is
headed). The degree of specificity of the future attack plays a key role in interpreting whether
the acts in question amount to direct participation.?*> Thus, PMSCs whose support role includes
carrying out activities that involve taking steps to prepare a specific and concrete operation may
amount to direct participation in hostilities. The commentary further provides that,

if carried out with a view to the execution of a specific hostile act, all of the following would
almost certainly constitute preparatory measures amounting to direct participation in hostilities:
equipment, instruction and transport of personnel; gathering of intelligence; and preparation,
transport, and positioning of weapons and equipment.?*

The Interpretive Guidance distinguishes between general recruitment and training of troops and
instruction regarding a specific operation, the former not being a form of direct participation.?*’
As noted above, it depends what training entails, but from the perspective of timing, classroom

instruction or true exercises would not constitute direct participation as some form of

23 ICRC, Interpretive Guidance (n 1) Recommendation VI at 17.

24 Ibid 66.

245 This notion was re-iterated in the 2006 discussion, ICRC, ‘Fourth Expert Meeting’ (2006) (n 42) at 54-57.
246 ICRC, Interpretive Guidance (n 1) 66.

247 Tbid 66-7.
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preparation of an attack. Certain intelligence activities of PMSCs may also entail their being
direct participants in hostilities.?*® It is relevant to recall that intelligence activities such as the
gathering and analysis of information regarding persons who seek to target US military

t249

‘personnel, resources and facilities’ in a theatre of armed conflict®™” may also constitute direct

participation in hostilities based on the ‘preparatory measures’ theory.

Furthermore, the commentary specifies that for modes of participation in an attack where
geographical proximity is not a factor (i.e., remotely programming or controlling drones, etc),
the time of participation in the attack is limited to ‘the immediate execution of the act and
preparatory measures forming an integral part of that act’.>>" In addition, as discussed above,
the temporal scope of loss of protection changes according to whether a person is a member of
an armed group or whether one is simply an individual who directly participates without being

part of a group.

This analysis has shown that many of the activities in which PMSC personnel are contracted to
engage may lead to or outright entail their direct participation in hostilities. That being said,
this observation must be nuanced, in certain circumstances, by additional applicable legal
frameworks: the right to use force in self-defence — including in peace operations — and the use
of force in law enforcement operations. Consequently, to complete — and, perhaps, to

complicate — the legal picture, I turn now to a detailed discussion of those subjects.

C. THE USE OF FORCE BY PMSC PERSONNEL IN SELF-
DEFENCE

Domestic and international private security industries rely on the ability of an individual to use
force in self-defence as a means of fulfilling the terms of contracts requiring the use of violence
without having the benefit of state-conferred powers of arrest, detention, and capacity to use

force. In order to generate a more complete picture of what PMSCs may legally do in situations

248 See Armin Krishnan, ‘The Future of U.S. Intelligence Outsourcing’ (2011) 18 Brown J World Affairs 195-
211. Krishnan cites a source who affirms that ‘Lockheed Martin is providing intelligence in Pakistan to “locate
people and do Predator strikes™. See 202.

249 S Fainaru and A Klein, ‘In Iraq, a Private Realm of Intelligence-Gathering; Firm Extends U.S. Government’s
Reach’ Washington Post (1 July 2007) Al. That article shows that the company in question provides not only
general intelligence assessments, but also relates specific incidents of intelligence-gathering leading the US
military to act directly on tips.

20 ICRC, Interpretive Guidance (n 1) 68.
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of armed conflict, we therefore need to understand the rules on the use of force in personal self-
defence and in defence of property and, moreover, to consider how those rules interact with and
must be interpreted in relation to international humanitarian law. This analysis will show that
transposing the normal modus operandi of PMSCs (of exploiting of the use of force in self-
defence) from a domestic, internal security context to a situation of armed conflict may create
some thorny problems.?*! In particular, it may not be as straightforward as one may surmise to
distinguish force used in self-defence from a use of force that constitutes an (impermissible)
direct participation in hostilities. Both may actually overlap. In addition, even without actions
amounting to direct participation in hostilities, certain acts taken in ostensible self-defence in a
situation of armed conflict can nevertheless seriously erode the strict separation between
civilians and combatants, which can lead to a weakening in the ability of IHL to protect civilians
generally. That being said, there are many acts which PMSCs may undertake which will not
test the boundaries of direct participation in hostilities and for which self-defence will serve as
an adequate basis for action. Thus, the rules on self-defence, which flow primarily from
domestic criminal law systems, will play a significant role in setting the parameters of the
circumstances in which civilian PMSC personnel may use force and the degree of force that
may be used such that it is important to be aware of the basic contours of the justification of

self-defence in domestic criminal law.?>?

The following discussion begins with a brief consideration of the legal characterisation of self-
defence —is it a right or merely a justification? Starting at the international level, we will briefly
consider whether there is an international legal standard that sets or influences the specific
necessary elements of self-defence when it comes to private persons such that we may describe
a detailed universal norm. We will conclude that there is not. The bulk of the discussion will

then assess the main elements of the criminal defence as it has emerged from domestic law and

251 For descriptions of PMSCs reliance on self-defence in a domestic context, see, for example, Sklansky, ‘The

Private Police’ (1999) 46 UCLA L Rev 1165-1287; E Joh, ‘Conceptualizing the Private Police’ (2005) Utah L
Rev 573; E Joh, ‘The Paradox of Private Policing’ (2004) 95 J Crim L & Criminology 49-131; E Joh, ‘The
Forgotten Threat: Private Policing and the State’ (2006) 13 Indiana J Global Legal Studies 357-389. The only
other scholarly consideration of self-defence and PMSCs, similar in some respects and different in others to the
analysis here, is by G den Dekker and EPJ Myjer, ‘The Right to Life and Self-defence of Private Military and
Security Contractors in Armed Conflict’ in Francesco Francioni and Natalino Ronzitti (eds), War by Contract
(Oxford University Press 2011) 171-93.

252 Self-defence is frequently construed as a ‘justification’ for otherwise criminal behaviour in both common law
and civil law systems. For common law debates on self-defence as justification or excuse, see in particular
George Fletcher; for the observation that it is ‘always’ construed as a justification in civil law systems, see J
Hermida, ‘Convergence of Civil Law and Common Law in the Criminal Theory Realm’ (2005) 13 U Miami Intl
& Comp L Rev 163, 189. K Ambos, ‘Toward a Universal System of Crime: Comments on George Fletcher’s
Grammar of Criminal Law’ (2007) 28 Cardozo L Rev 2647 at 2669.
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that are generally shared across legal systems around the world, on the understanding that in
any given case the exact parameters will have to be nuanced by a detailed understanding of the
criminal law provisions of the territorial state related to self-defence. Indeed, the applicable
domestic law to an act of self-defence by civilians will — independently of issues of jurisdiction
and immunities — generally be that of the state where the act occurs, and not that of the
contracting state or the home state. The only exceptions are possibly legislation introduced for
security reasons by an occupying power or, in case of criminal trial in the contracting state, the
home state, or any other state based on universal jurisdiction, the lex mitior of the lex fori. The
discussion will also consider the use of force in self-defence in defence of property, on which
there may be less common ground between domestic jurisdictions. Again, the problems
discussed here pertain in particular to PMSC personnel tasked with or exercising security

functions.

1 THE RIGHT TO LIFE DOES NOT ENTAIL AN UNQUALIFIED RIGHT TO SELF-DEFENCE
Personal self-defence has been described as ‘an inherent right of every human being’.?>* But

even though we commonly speak of a ‘right’ of self-defence, it does not fit exactly within the
realm of human rights as such. The view that self-defence is not an express human right was
argued by Special Rapporteur to the United Nations Human Rights Council, Barbara Frey, in a
2006 report concerning small firearms and the right to life, where she opined that, although ‘the
principle of self-defence has an important place in international human rights law’, ‘No
international human right of self-defence is expressly set forth in the primary sources of
international law: treaties, customary law, or general principles’.?** Even though self-defence
is recognised in the European Convention on Human Rights, it is not there as a ‘right’ but
‘simply to remove from the scope of application of article 2 (1) killings necessary to defend

against unlawful violence. It does not provide a right that must be secured by the State.’**> On

253 DB Kopel, P Gallant, and JD Eisen, ‘The Human Right of Self-Defense,’ (2007) 22 Brigham Young U J
Public Law 43-178 also take this view. It should be noted that the debate as to whether there is a free-standing
human right to use force in personal self defence is inextricably linked, in many US discussions, to the ‘right to
bear arms’ enshrined in the US constitution and therefore subject to the vagaries of heated debates on gun
control in that country. On whether States have an obligation to extend a legal right to self-defence to
individuals, see CO Finkelstein, ‘On the Obligation of the State to Extend a Right of Self-Defense to its Citizens’
(1999) 147 Univ Penn L Rev 1361-1402.

234 Final Report Submitted by Barbara Frey, Special Rapporteur: Prevention of Human Rights Violations
Committed with Small Arms and Light Weapons, 27 July 2006, UN Doc A/HRC/Sub.1/58/27 (Frey Report).

25 Ibid at 9, para 21, citing pre-publication work of John Cerone, subsequently published as ‘A Human Right of
Self-Defense?’ (2006) 2 J L Economics & Policy 319. The Frey Report goes on to observe that some individual
members of the Human Rights Committee have argued that States are required to ‘recognize and evaluate a plea
of self-defence as part of the due process rights of criminal defendants.” Para 24. See HRC Comm No 806/1998,
Thompson v St Vincent and the Grenadines, CCPR/C/70/D/806/1998 (5 December 2000) dissenting opinion of
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the other hand, I note that the European Court of Justice has held that self-defence is a general

principle of law.?¢

The ‘right’ to use force in personal self-defence is a justification or excuse in domestic criminal
law for an act — up to and including the use of lethal force — that would otherwise be criminal.
Isolating a principled theoretical explanation for why we may in fact kill in self-defence, even
on the basis of the human rights theory, however, is not an easy task.?>’ The contours of the
right as expressed in various jurisdictions will be explored below in detail. Generally, the use
of force is permitted in self-defence against an unlawful attack, as long as the force used in
response is necessary and proportionate. As such, individuals are not expected to rely
exclusively on the state to defend their right to life; they may take action that infringes the right
to life of another person in certain limited circumstances. The extent to which the right to life
of the (unprovoked) attacking party must be taken into account is a source of controversy among
theorists and influences interpretations of the appropriate content, in the abstract, of the
elements of self-defence — in particular the question whether the victim of an attack has a right
to stand fast and fight, or whether he must retreat if possible and use force only when truly
necessary.>>® In addition, it is important to note that self-defence does not operate as a
justification or excuse only in regard to killing, but also in regard to other acts that would

normally be an offence in domestic criminal law.?*’

For private individuals, the specific content of the defence is not defined in international human
rights law. One can infer that necessity and proportionality are necessary elements due to the

right to life of the perpetrator and the balancing act of human rights law, but the specific details

Lord Colville, and HRC Comm No 1077/2002, Jaime Carpo v Philippines, CCPR/C/77/D/1077/2002 (15 May
2003) dissenting opinion of Nisuke Ando.

256 The ECJ referred to the concept as ‘legitimate self-protection’. See Joined Cases 154, 205, 206, 226 to 228,
263 and 264/78, 39, 31, 83 and 85/79, Valsabbia et al v Commission of the European Union [1980] ECR at
1021, para. 138. As such, although it frequently applies only to individuals taking action to protect their lives or
bodily integrity, the ECJ acknowledged that corporate enterprises may also rely on it in certain circumstances:
see G Dannecker, ‘Jusitification and Excuses in the European Community — Adjudication of the Court of Justice
of the European Community and Tendencies of the National Legal Systems as a Basis for a Supranational
Regulation’ (1993) 1 Eur J Crime, Crim L & Crim Justice 230, 237-8.

257 See A Grabczynska and K Kessler Ferzan, ‘Justifying Killing in Self-Defence’ (2009) 99 J Crim L and
Criminology 235-253.

258 See A Ashworth, ‘Self-Defence and the Right to Life’ (1975) 34 Cambridge L J 282, 289-90;
Grabcezynska/Kessler Ferzan (n 257) 240; Leverick, Killing in Self-Defence (Oxford University Press 2006). At
the domestic law level, there is a discussion as to whether one ‘forfeits’ one’s right to life as soon as one
commits an unprovoked violent act. If accepted, this would seriously diminish the proportionality response as far
as it stems from the right to life as a requirement.

23 Some States’ legislation uses the general term ‘offence’; others circumscribe the availability of the defence
only to acts that would constitute assault or homicide.
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are not elaborated in case law. Rather, when individuals have tried to bring cases before
international human rights tribunals, usually as a right to fair trial complaint on how their plea
of self-defence was put to a jury or considered by a national court, the international tribunals
have consistently and categorically refused to look into the details of the plea.?®® They have
insisted that they will not consider errors of fact or law of national courts unless such errors
betray a separate fault, such as a lack of impartiality.?®! In the absence of an international norm
of self-defence comprising a detailed content for private individuals, it is thus necessary to

consider the elements as spelled out in domestic criminal law.

2 ELEMENTS OF SELF-DEFENCE FROM DOMESTIC CRIMINAL LAW, INTERPRETED IN

THE LIGHT OF I[HL
When it comes to private individuals, most acts relating to the use of force will fall within the

domestic criminal jurisdiction, even during an armed conflict. In contradistinction to a state’s
regular armed forces deployed abroad, PMSC personnel are normally subject to local laws and
would therefore be subject to the criminal law of the state in which they are working.?%? Thus,
constraints on the use of force flow from the normal criminal laws. It is not necessary to provide
an exhaustive study in comparative criminal law of the elements of self-defence in order to gain
a sense of how that law will govern the use of force by PMSC personnel in armed conflicts.

Rather, the aim is to provide a general outline of the most common elements of the defence.

As a general rule, force may be used by individuals in self-defence or in defence of others if it
meets three conditions: (1) it must be used against an unlawful attack, (2) the use of force in
response to the attack must be necessary, and (3) the force used in response must be

proportionate to the original threat.?> While the details of different legal systems may add to

2600 HRC, Gordon v Jamaica, Comm No 237/1987, UN Doc CCPR/C/46/D/237/1987 (1992) para 6.4; Cabata v
Poland (App no 23042/02) (Judgment) ECHR 8 August 2006 at paras 39-41; Samokhvalov v Russia (App no
3891/03) (Judgment) ECHR 12 February 2009. In the latter case, the ECtHR held that the fact that the accused
(complainant) was not able to be present at his trial, which raised questions of law and fact on the ground of his
self-defence plea, violated s 6(1) of the ECHR.

261 1bid (all cases).

262 In certain cases, such as in Iraq in 2003-2008, PMSCs may have immunity from local laws (based on a
specific law introduced by the occupying powers and subsequently accepted by the Iraqi government for a
limited time) but they do not enjoy a general, total immunity. If for some reason they are not subject to the laws
of the state in whose territory they are operating, they are subject to the laws of their national state or, possibly,
of the contracting state. Nevertheless, the fact that it is domestic criminal law that is paramount remains the same
in any of these scenarios.

263 These elements are incorporated in the following provisions: see, eg, France, Code pénal, art 122-5; Spain,
Ley Organica 10/1995, de 23 de noviembre, del Codigo Penal, articolo 20(4); Germany, Strafgesetzbuch, Titel 4,
§ 32; Switzerland, RS 311.0 Code pénal suisse, art 15; Canada, Criminal Code, sections 34 and 37; Botswana,
Penal Code, s 16; Ghana, Criminal Code, s 37; Southern Nigerian Criminal Code, s 286. The Sudanese Penal
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these requirements or nuance them in some way, in general they may be said to be common to
virtually all criminal laws in states around the world. However, all of these elements must be

interpreted with particular care in the context of armed conflict.

As I noted in the discussion above, the use of force in self-defence does not constitute direct
participation in hostilities.?** That statement may seem unproblematic at first glance; however,
this section will show that the line between self-defence and direct participation in hostilities is
not as obvious as one may think, especially when it comes to security personnel. The following
discussion will show how the self-defence elements must be interpreted in the context of an
armed conflict if they are to be consistent with IHL. In the domestic context, if the unlawfulness
of the original attack and the necessity and proportionality of the response are not made out, a
plea of self-defence will either be rejected and the person found guilty of the crime charged, the
crime charged may be qualified, or the sentence may be reduced.?®> IHL adds a fourth
dimension, modifying the way in which various elements of the defence must be interpreted,
which is that in the context of armed conflict, the act must lack a belligerent nexus. Self-defence
is rather an act which is not covered by the cumulative conditions for an act to constitute direct
participation in hostilities, because it does not fulfil the condition of the existence of a
belligerent nexus.?®® Indeed, the purpose of the use of force in self-defence is clearly not to

support one party against another.

2.1 DEFENCE OF SELF, DEFENCE OF OTHERS, DEFENCE OF PROPERTY
Virtually all states’ criminal laws permit an individual to use force in defence of him- or herself

as well as in defence of others. In the context of an armed conflict, using violence in the defence
of oneself poses no problems (combatants simply do not need the criminal law of self-defence

to justify attacks against enemy combatants, as combatant privilege implies a right to use force

Code allows for self-defence against acts which would be an offence and also for acts which would ‘otherwise
be a certain offence’ but are not due to the youth, unsoundness of mind, etc of the perpetrator of the act. See
Sudanese Penal Code, ss 56 and 57. Relevant excerpts from the Botswanan, Ghanian, Southern Nigerian and
Sudanese Penal Codes can be found in S Yeo, ‘Anglo-Aftrican Perspectives on Self-Defence’ (2009) 17 African J
Intl & Comp L 118-135. The element of unlawfulness of the primary attack/offence is an element of English
criminal law. See R v Williams (Gladstone) (1984) 78 Cr App R 276. See also Hermida (n 252) 189-90,
Dannecker (n 256). See also entries on Self-Defence from all states in F Verbruggen (ed), International
Encyclopaedia of Laws: Criminal Law (various dates) (Verbruggen, Criminal Law).

264 ICRC, Interpretive Guidance (n 1) 61.

265 J Pradel, Droit pénal comparé (3rd edn Paris: Dalloz 2008) 140, § 102. Admittedly, however, one may ask
what country’s criminal law system will punish a civilian who uses force to defend against an enemy invader
whose acts threaten civilians.

26ICRC, Interpretive Guidance (n 1) 61.
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beyond that); however, it is imperative that the defence of others not be read so as to allow an
individual to act in self-defence in defence of combatants (or fighters). Defending combatants
is unquestionably an act that aids one party to the detriment of another. Allowing ‘combatants’
to fall within the ‘others’ who may be defended would unacceptably undermine (or negate) the
requirement that the force used in defence lack a belligerent nexus. This will become clear

through the examples provided in subsequent sections.

The extent to which force may be used to defend against offences against property varies
significantly in domestic criminal laws throughout the world. The self-defence provisions of
some criminal codes suggest that force may never be used in defence of property.?” Many self-
defence laws do not allow for the use of deadly force in defence of any and all property,?®® but
do allow for a certain degree of force to be used.?®® Some jurisdictions permit the use of deadly
force in defence of one’s home, which is the most widely accepted exception to a prohibition
to use force — especially lethal force — in defence of property, but by no means do all states’
criminal laws permit it.>’® PMSCs in a foreign state guarding locations other than their homes
may therefore not be able to rely on this defence.?’! This would seem to severely limit a PMSC
guard’s ability to defend an object if the PMSC himself (or other proximate civilians) is not
attacked during the seizure of the property. However, strict limitations on the degree of force
that may be used to defend property may be somewhat illusory, in that if the thieves (or
whomever) use force to resist attempts by a defender to stop their actions, that force may give
rise to a right to use force in self-defence because the attack rises to a level endangering the
person. In addition, especially in armed conflicts, it is often not unreasonable to fear that an

attacker will not only attack property but also persons present in that property or linked to that

267 For example, the Canadian Criminal code states that a person may not ‘strike or cause bodily harm’ in

defence against a trespasser against property. C-46, Canadian Criminal Code s 38.

268 See J Getzler, ‘Use of Force in Protecting Property’ (2006) 7 Theoretical Inquiries in Law 131-166 for a
comparative law discussion regarding Germany, Italy, the UK, Australia and the US. See also, eg, France, Code
Pénal, Art 122-5 al 2, which specifically states that lethal force may not be used in defence of property. The ICC
Statute does allow for the use of force in defence of property ‘which is essential for the survival of the person or
another person or property which is essential for accomplishing a military mission’ (31(1)(c)). The inclusion of
self-defence in defence of property was very controversial during the negotiation of the Rome Statute. See Kai
Ambos, ‘Other Grounds for Excluding Criminal Responsibility’ in A Cassese, P Gaeta and J Jones (eds), The
Rome Statute of the International Criminal Court: A Commentary (Oxford University Press 2002) 1003-1048,
1032-33. However, that defence will only apply if a PMSC finds himself before the ICC on charges of war
crimes. Otherwise, domestic legislation will apply.

269 Pradel (n 265) § 102 at 138-40.

270 Getzler (n 268) esp. at 142-55.

271 A specific exception to this rule is Chile, whose criminal laws create a presumption of self-defence when a
person resists a night time intrusion into a commercial or industrial establishment, no matter the damage caused
to the assailants. See SI Politoff, FAJ Koopmans and MC Ramirez, ‘Chile’ (2003) in Verbruggen, Criminal Law
(n 263) at para 139.
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property. Thus, the proportionality of the use of force and the consequence of the use of
excessive force on a court’s reception of a self-defence plea with regard to property becomes

the central issue.

In terms of the impact of IHL on the interpretation of property that may be defended (if national
laws allow it), the conclusion is similar to that for ‘others’: it is imperative that the property
being defended is not a military objective. Thus, PMSC personnel may use force in self-defence
against an attack on a civilian object if the PMSC personnel themselves are directly targeted
(because guarding civilian objects is itself not direct participation in hostilities) or if the attack
threatens the life or limb of other civilians in or near that civilian object. Again, this will become

clear through the examples and analysis below.

2.2 THE ATTACK BEING DEFENDED AGAINST MUST HAVE BEEN UNLAWFUL
According to domestic criminal law, force may only be used in self-defence against unlawful

attacks.?’? Thus, the line between direct participation and self-defence must be drawn based on
the use of violence in response to an imminent or ongoing use of unlawful violence. Although
this is a common, if not universal aspect of self-defence law, it is rarely discussed in doctrine
because it is relatively unproblematic in a domestic context in times of peace.?”* In the domestic
context, ‘the unlawfulness requirement ensures that force cannot be used justifiably against
those who have a legal right to interfere with the physical integrity of the accused, such as
during a lawful arrest’.?’* In the context an armed conflict, however, it is necessary and
appropriate to measure the (un)lawfulness of the initial attack in light of international

humanitarian law.?”® In a situation of armed conflict, due to the complexity of IHL and the

272 The provisions establishing the defence of self-defence all refer to the unlawfulness of the primary attack as
an element.

273 Where it tends to arise in some jurisdictions is in the context of a consensual fight where the accused is
charged with assault. (D Paciocco, ‘Applying the Law of Self-Defence’ (2007) 12 Canadian Crim L Rev 25 at
54) In English jurisprudence, it surfaces as an issue in discussions as to whether the belief in the existence of the
unlawful attack must be reasonable or merely honest. See eg R v Williams (Gladstone) (1984) 78 Cr App R 276.
In yet other jurisdictions, it arises when the perpetrators of the unlawful attack are, for other legal reasons, not
criminally liable. Yeo argues that the ‘unlawful’ criterion should not be allowed to exclude the use of force in
self-defence against ‘cases where the assailant’s conduct was lawful only because of some legal defence
available to him or her, such as where the assailant was a child or insane.” Yeo (n 263) 126.

274 Paciocco (n 273) 51.

275 The International Court of Justice has indicated that this is the correct approach in terms of assessing whether
a deprivation of the right to life is arbitrary in human rights law in the context of armed conflict. Legality of the
Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226 at para 25. Reaffirmed Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territories (Advisory Opinion) [2004]
ICJ Rep 136 and Armed Activities on the Territory of the Congo (Congo v Uganda) (Merits) [2005] ICJ Rep 168.
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factual situations often prevailing on the ground, it may often be very difficult to make a
determination about the lawfulness of imminent violence, such that security personnel
ostensibly using force only in self-defence may (inadvertently) cross the line into direct
participation in hostilities. Furthermore, even where force used in self-defence may not be a
clear-cut case of direct participation, it may nevertheless erode the vital distinction between
civilians and combatants, leading to a weakening of the ability of IHL to protect civilians. It is
thus crucial for PMSCs relying on their ability to use force in self-defence to be able to identify

what would constitute an unlawful attack for this purpose.

There are a number of bases under IHL on which an attack or act of violence may be considered
to be ‘unlawful’. As such, IHL adds an extra dimension in terms of what is unlawful that could
be seen to broaden the scope of acts that can be undertaken without crossing over into direct
participation in hostilities. However, for reasons which will be explained below, the mere fact
that some element of an attack or act may be unlawful would not necessarily be sufficient to
distinguish a violent response to such an attack from acts which constitute direct participation
in hostilities.?’® The central question is whether the unlawfulness is sufficient to mean that a
responding use of violence lacks a belligerent nexus. The reason for this enquiry is that, when
all other requirements of self-defence are met, this is the test that will distinguish force used in

self-defence from that which would constitute direct participation in hostilities.

In order to develop an understanding of how ‘unlawfulness’ should be interpreted in an IHL
context, | propose a multi-part analysis. First, I will consider the different bases for the
unlawfulness of an attack in IHL and assess whether action taken in response to that
unlawfulness lacks a belligerent nexus so as to satisfy the IHL standard for distinguishing direct
participation in hostilities from self-defence. I will then test whether that technical legal
approach leads to realistic and reasonable results in practice. Finally, I will propose a single

rule as an optimal solution to the problem (or at least as a guiding rule to be adopted).

For the first part of the analysis, I will group the type of ‘unlawfulness’ under three broad
categories: 1) Unlawful due to what is being attacked; 2) Unlawful due to who is attacking; 3)

Unlawful due to means and methods of attacking.

276 Even in the context of the ICC Statute and the ‘unlawfulness’ element of self-defence, which applies precisely
to situations of armed conflict, there is very little in-depth discussion of the content of the requirement. See
Ambos, ‘Other Grounds for Excluding Criminal Responsibility’(n 268) 1031-35.
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2.2.1. Unlawfulness and the objective of the attack
The simplest case arises when an imminent attack/act is unlawful because it is an attack

(including murder, rape, torture, assault) on civilians or (destruction) civilian objects.
International humanitarian law prohibits attacks on civilians and civilian objects. Perhaps it is
with this kind of attack in mind that the Interpretive Guidance observes that using force to
defend oneself or others against ‘violence prohibited under IHL lacks belligerent nexus’.?”’
Indeed, the purpose of the use of force in defence of such attacks is clearly not to support one

party against another.

However, even this clear-cut case has its pitfalls in the PMSC context. First, obviously, the
simple fact that PMSC personnel themselves are civilians and are in the vicinity of an object
being attacked does not mean that the attack is an unlawful attack on civilians. Moreover, it
must be recalled that if PMSC personnel are guarding an object that is a legitimate military
objective, such as a convoy of ammunition destined for combatants, they are directly
participating in hostilities and it is not unlawful for an opposing party to attack them directly.
As the discussion above on direct participation showed, such persons retain their civilian status,
but IHL does not prohibit a direct attack on them. Therefore, for PMSCs, it is important to bear
in mind that it is not their mere qualification as civilians that determines the lawfulness of a
direct attack on them and, furthermore, that their civilian status cannot be used as a pretext to
legitimise their use of force in repelling an attack on a military objective. One must also take
into account the particular role they have and whether they are already directly participating in

hostilities.

Second, when it comes to civilian objects, there is no set list of objects that are always civilian
and protected from attack. Instead, even objects that are a priori civilian in nature can become
legitimate military objectives through their purpose, location or use.?’® This means that a PMSC
guard cannot take for granted that the building he is guarding is always a civilian object and

that any use of force against it will always be an unlawful attack on a civilian object.

27T ICRC, Interpretive Guidance (n 1) 61.

278 Article 52(2) AP I; see above, section 2.1.1, starting at footnote 183 and accompanying text; see also Sassoli
and Cameron, ‘The Protection of Civilian Objects’ (n 6). Objects may also be legitimate military objectives by
their nature, but these, such as tanks, barracks, etc, are clearly not civilian objects and therefore should never be
guarded by civilians.
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A further wrinkle to guarding objects is linked not to the unlawfulness of the attack on the
object, but to the specifics of the applicable self-defence regime with regard to property as
discussed above. It should thus be borne in mind that, while under international humanitarian
law it is prohibited to attack civilian objects and an attack on such objects would ostensibly
satisfy the ‘unlawfulness’ criterion, one must be careful jumping to a conclusion that PMSCs

may use force in self-defence of such objects.

2.2.2 The concept of attack justifying self-defence modified by IHL
There is another important distinction added by IHL when it comes to the lawfulness of the

objective of an attack, which involves the definition of what action constitutes an ‘attack’. IHL
narrows the scope of acts against which a person may exercise his right to self-defence: some
acts that under criminal law in a purely peacetime framework may give rise to a right to exercise
one’s self-defence are perfectly lawful and may not be defended against under IHL. For
example, under IHL, it is lawful in certain circumstances for a party to seek to take control over
persons, places or objects without intending to destroy them. If, for example, a building is
located in a place of strategic importance for a party, that party may have no intent to destroy
it, but may wish to occupy and use it. The armed forces of that party may thus enter and take
control of the building, using violence only if they encounter resistance. The same is true for a
village, a house, or other location. This action is not an attack under IHL.?” Under ordinary
criminal law, however, one may defend one’s property either against destruction by another or
against theft. For PMSCs guarding a building, for example, it would thus be relevant to know
whether an armed group seeks merely to take control of that building or whether it seeks to
attack it (and those inside). In addition, property may be requisitioned by enemy armed forces
under IHL. As long as the requisition conforms to the requirements set out under IHL, it would
be unlawful for a person to use force in self-defence to resist complying with the requisition,

even though it may seem as though property is being taken against a person’s will.?*°

When it comes to actions involving taking persons into custody, a similar nuance is required.
As noted above, some states’ laws on self-defence permit the use of force in response to ‘an

offence’, which may entail a broad spectrum of acts.?®! For example, if a person detains another,

279 Article 49(1) AP 1. If however the attack is part of a campaign of ethnic cleansing, with or without a use of
violence, it would be an unlawful attack under IHL and would give rise to a right to use force in self-defence.
280 See eg Article 52 of the Hague Regulations for the rules on requisitioning property. Hague Convention IV of
1907, Annex.

281 See above (note 263).
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in many states such an act may consist of an offence such as ‘unlawful confinement’. While a
use of deadly force is often not permitted unless the attack itself poses a lethal threat, criminal
laws permitting self-defence against any offence would normally permit one to use at least some
degree of violence to prevent or resist being put under the physical control of another individual.
However, under IHL, there may be many justifications for a party to take control over persons
and it may be inappropriate under the laws of self-defence to use force to repel such an exercise
of control. This situation is analogous to the force that law enforcement officers may use to
carry out a lawful arrest, but it may be more difficult for the person being detained to understand
and recognise the lawfulness of the exercise of control over him under IHL. IHL may thus
render lawful certain acts — thereby removing them from the realm of what constitutes an
‘unlawful attack’ — against which, in peacetime, a person may use his right to self-defence to
impede. While it may be difficult to know in advance whether approaching forces are intending
to take control of a person or object (again, using force only if they encounter resistance) or
whether they anticipate using unlawful violence, these scenarios indicate that persons believing

they need to use force in self-defence should not be the first to use violence.

These caveats aside, these are the clearest cases in which force may be used in self-defence
against attacks that are unlawful under IHL, such that PMSCs may rely on that legal basis to
carry out their contractual obligations to protect such persons or objects (subject to the
limitations indicated in the discussion below). Recall, however, that self-defence is a defence
to a criminal charge; it does not necessarily entail some kind of pre-emptive exoneration of

behaviour but may need to be pleaded in response to criminal charges.?®?

2.2.3 Unlawfulness and the identity, status or other characteristics of the attackers
There is some controversy as to whether it is unlawful under IHL for a non-combatant to

directly participate in hostilities. According to some states’ interpretation of IHL, it is, such that
any attack by a person without combatant status would be an ‘unlawful attack.?®® This is not
the case for all states, however. In my view it is not a direct violation of IHL by an individual
for that individual to directly participate in hostilities, even though, as I argue above, states

should not take steps that encourage or lead non-combatants to directly participate in hostilities

282 See J Markon, ‘Two defense contractors indicted in shooting of Afghans’ Washington Post (8 January 2010)
A3. The lawyer defending the PMSC contractors accused of murder for having shot and killed civilians protested
that the contractors should never even have been charged with a crime since they were acting in self-defence.

283 For the most comprehensive discussion of the notion to date, see generally David Frakt, ‘Direct Participation
in Hostilities as a War Crime: America’s failed efforts to change the law of war’ (2012) 46 Valparaiso U L Rev
729-764.
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in order to avoid compromising the obligation to ensure the respect of IHL. Consequently, if
the test, as I propose it must be, is whether an ‘unlawful’ attack must be an attack that is
‘unlawful” under IHL, the fact that attackers do not have combatant status but are committing
acts of hostilities does not, in itself, mean that the attack is ‘unlawful’ so as to satisfy this
requirement under the law of self-defence in the context of armed conflict. Thus, the fact that
it is an imperfectly constituted armed group (in international armed conflicts) or outlawed
armed group (in non-international armed conflicts) that is attacking a legitimate military
objective in a way that otherwise respects humanitarian law does not make it ‘unlawful’ merely
due to the faulty status of the attackers, leaving it open to PMSCs to defend against such an
attack (even if directed against a combatant or military objective) on the grounds of ‘self-
defence’. What is paramount is the rest of the attack (on a legitimate military objective) and

whether it is an engagement in hostilities by the attacking party.

However, I acknowledge that this analysis has its limits in practice. What, in the fluidity and
chaos of armed conflict, may be the apparent differences between an imperfectly constituted
armed group mounting an attack on an oil pipeline and a criminal gang (whose same acts would
not amount to hostilities and therefore it would not constitute direct participation in hostilities
on the part of PMSCs to use force in defence against such acts)? How are PMSCs, sometimes
hastily constituted forces themselves, often with intelligence capabilities that are sorely
inadequate, supposed to differentiate between the two in the heat of such an attack? An
additional complicating factor in this example is the ambiguity of the oil pipeline itself as a
legitimate military objective. It is an object that could certainly be a military objective, but it is
not necessarily so in nature. Moreover, in unstable situations, it is just as likely to be attacked
by criminal gangs seeking to loot petrol as by armed groups for military reasons. There is, thus,
a high degree of ambiguity in both the identity of the attackers and the lawfulness of the military

objective itself.

This, in a sense, is the heart of the matter. If there were not quasi-criminal, quasi-armed group
elements active in theatres of armed conflict today, there would likely be far less reliance on
PMSC:s as security guards. For the PMSCs in question, acting in a manner that ensures that the
essential distinction between civilians and combatants is not further weakened by the increased
participation of various non-combatants in hostilities demands a sophisticated understanding of
IHL. In my view, the only solution to the complex legal problems introduced by a scenario such

as that above is the development of policies regarding the use of PMSC guards that significantly
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limit the likelihood that they will be placed in situations where they will be called upon to

distinguish between and respond to such attacks.

2.2.4 Unlawfulness and the means and/or methods of the attackers
Under IHL, an attack may be unlawful because it is disproportionate or indiscriminate.

284
Certain weapons are unlawful as they have been specifically banned by treaty.?®* It is also
unlawful to attack ‘treacherously’ or perfidiously.?*® In addition, a combatant who makes an
attack on a legitimate military objective but who fails to distinguish himself from the civilian
population loses POW status.?®” Do all of these scenarios, and others like them, amount to
‘unlawful’ attacks such that PMSCs may exercise force in self-defence without such acts
crossing the line to amount to direct participation in hostilities? Another way of phrasing the
question, as the Interpretive Guidance puts it, may be: do these acts amount to ‘violence that is
prohibited by IHL’? Some clearly do, but using force in ostensible self-defence to protect others
against such acts may not, contrary to what the Interpretive Guidance seems to indicate, in fact

lack a belligerent nexus so as to remove such action from the remit of direct participation in

hostilities.

For example, a PMSC employee who spots an individual who is pretending to be a wounded
civilian but who (the PMSC realises) is in fact a combatant about to mount an attack on a group
of opposing combatants nearby, would be directly participating in hostilities if he were to attack
the (feigning) ‘wounded civilian’ in order to protect the combatants. Feigning to be a wounded
person to use the protection IHL accords such persons in order to then attack combatants
constitutes perfidy, and perfidy is a use of ‘violence that is prohibited under IHL’. It is unlawful.
However, the PMSC employee’s acts are clearly designed to protect the combatants and cause
injury to the other side, such that we may not conclude that a belligerent nexus is missing. The
fact that the perfidious conduct is itself unlawful cannot remove this act from the scope of direct

participation in hostilities and place it within the exclusive realm of self-defence. What matters

284 Article 51(5)(b) and 51(4) AP L.

285 See, for example, Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases, and of
Bacteriological Methods of Warfare, Geneva (in force 8 February 1928) 94 LNTS 65; Convention on
Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed to be
Excessively Injurious or to Have Indiscriminate Effects (in force 2 December 1983) 1342 UNTS 137, 19 ILM
1524 (and its protocols); Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-
Personnel Mines and on their Destruction, 18 September 1997 (in force 1 March 1999) 2056 UNTS 211;
Convention on Cluster Munitions, 30 May 2008 (in force 1 August 2010).

286 Article 37 AP I.

287 Article 44(4) AP L
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in this case is that the PMSC is using force to defend combatants. This example illustrates that
IHL imposes a limitation on the general right to act in defence of self or in defence of others:
in the context of an armed conflict and against a party to an armed conflict, combatants must

be excluded from the ‘others’ that may be defended in self-defence.

What of disproportionate attacks? May a PMSC guard use force in self-defence against an
imminent attack that he considers will be disproportionate and, thus, unlawful? In my view, for
a number of reasons, the answer is no. A disproportionate attack is one which

may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which would be excessive in relation to the concrete and
direct military advantage anticipated.?®

As such, determining the proportionality of an attack requires an ex ante analysis of what is
likely to occur. It is predicated not just on the injury or damage it will likely cause, but on a
careful balancing of that damage against the concrete and direct military advantage
anticipated.?® It thus reflects the fundamental structure and balancing act of IHL. A PMSC
staffer will only be in a position to see the damage or injury he expects from the attack. Not
having all the facts available to the planners, and thus unable to know or weigh the concrete
and direct military advantage they expect from the attack, a PMSC employee cannot (or only
in rare cases) presume to know that an attack will be disproportionate. Thus, the ‘unlawful’
aspect cannot be determined in the circumstances in which PMSCs are relying on self-defence

to ground their right to use force.*”°

Testing a violent repulsion of a potentially disproportionate attack against the belligerent nexus
criterion strengthens the conclusion above, but it also illustrates that the ‘unlawful violence’
test to distinguish between direct participation and self-defence is not wholly satisfactory when
it comes to the roles in which PMSCs are placed. A hypothetical example helps to flesh out the
problem. Consider a PMSC security guard standing in front of a daycare. He is tasked with
protecting the children in the daycare due to general insecurity in the zone (an armed conflict
is ongoing). The daycare happens to be situated next to a military arsenal. The PMSC guard
sees that the arsenal is about to be targeted by opposing forces. The PMSC guard knows about

288 Article 51(5)(b) AP I; Article 57(2)(c) AP . This is also a rule of customary international law: See
Henckaerts and Doswald-Beck (n 87), Rule 14.

28 For further discussion see generally, Sassoli and Cameron, ‘The Protection of Civilian Objects’ (n 6).

20 There is discussion in the doctrine as to whether mistake regarding the unlawfulness of the conduct is
sufficient to justify a use of force in self-defence, including whether such mistake must be honest, reasonable, or
not permissible at all.
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the arsenal and fears that the explosions likely to result from the attack will injure or kill the
children in the daycare he is responsible for protecting. In his view, the harm likely to result
from the attack is disproportionate (therefore unlawful) and he fires on the attackers. The
belligerent nexus criterion to test whether an act constitutes direct participation in hostilities
requires us to examine whether the act of the PMSC guard is specifically designed to injure the
enemy in support of one party and to the detriment of another. At the same time, we are told
not to look for ‘hostile intent’ and not to consider the subjective motives of a particular
individual. The belligerent nexus, the Interpretive Guidance says, ‘relates to the objective
purpose of the act’. The objective purpose of the act in this scenario is to prevent such an attack
from being carried out. But is the attacking party ‘the adversary’ of the PMSC in this instance?
That is to say, are his actions designed to be to the detriment of the attacking party? The answer
to that question may depend heavily on who the PMSC guard is contracted by — whether it be
a government or party to the conflict or simply an NGO in the area. A reasonable reading of the
Interpretive Guidance indicates that if the PMSC guard’s actions in substance prevent an attack
on a military arsenal, no matter his motivation for doing so, that action will be to the detriment
of the attacking party. On this reasoning also, the PMSC guard’s action would constitute direct
participation in hostilities, even though the attack is in some way unlawful. This conclusion is
not, however, intuitive and may not sit will with a non- specialist in [HL: many would consider
the PMSC guard’s actions as heroic and not something that should be discouraged or punished.
But THL does not want civilians to be put in positions where they will engage in heroic acts

against opposing forces.

If an attack is unlawful because the attacking party is using an indiscriminate weapon, does that
unlawfulness give rise to a right for a PMSC to respond in self-defence? If the nature of the
weapon or attack is such that the PMSC himself or civilians around him are in the direct line of
fire, it would be absurd to argue that he could not defend himself or the civilians from such an
attack. On the other hand, if a PMSC observes that a party is using an indiscriminate weapon
to attack a military objective and fears potential consequences, is the mere potential for error or
harm to civilians sufficiently unlawful to negate the belligerent nexus of the PMSC’s attack on
opposing forces so as to sustain a defence of self-defence? The second scenario is perhaps best
limited by a consideration of whether it is necessary to use force in self-defence in such
circumstances. However, in terms of the capacity of the bare unlawfulness of the indiscriminate
nature of the attack as sufficient to negate a belligerent nexus in the PMSC’s response using

force to repel the attack, I have serious reservations. In limited circumstances, then, the
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unlawfulness of an indiscriminate attack may remove a violent response from the remit of direct

participation in hostilities.

A similar analysis may be made in terms of unlawful weapons. If a weapon is unlawful on the
grounds that it may cause superfluous injury to those against whom it is directed, but it is
directed only against combatants, the unlawfulness of the weapon does not give rise to a right
for a PMSC to use force against the attackers in defence of the combatants. Again, this is
because under IHL, self-defence in defence of others may never be used in defence of
combatants. Such uses of force will always constitute direct participation in hostilities.>’! But
may, for example, PMSC security guards directly target individuals who are planting mines in
a state that is a party to the land mines ban treaty? As with the scenario above, whether a plea
of self-defence may be sustained will likely turn on the question of necessity to take such action
in the circumstances. Another tricky scenario is if the unlawful weapon is, for example, a
chemical weapon which is being used against combatants but whose effects will harm civilians.
In such cases, the problem is muddy. The objective of the attack is a legitimate military target
such that interfering with such an attack will satisfy the belligerent nexus criteria of supporting
one side against another. Yet it is understandable that a civilian person charged specially with
protecting civilians will see the danger in the attack and in good faith want to protect those

civilians.

2.2.5 An analysis of dubious practicality?
These examples of factors that may make attacks ‘unlawful’ raise difficult and disturbing

questions, and the responses are not wholly satisfactory. What about an attack on a military
objective that may be unlawful on more than one of the above grounds? Does the fact that it is
mostly likely to be disproportionate outweigh other factors? But, what is more, can we honestly
expect a person who is placed in the role of guarding civilian persons or objects to make a
complicated analysis of the factors leading him to qualify an attack as unlawful in the split
second in which he needs to determine his response? Is it reasonable and realistic for the law to
demand this kind of analysis before responding? Moreover, how important is it to avoid direct
participation in hostilities compared with saving civilian lives? For many, such scenarios may
seem exceptional and worthy of being construed as legitimate conduct, regardless of whether it

is frowned upon by IHL.

21 Assuming that the combatants in question are not wounded or otherwise hors de combat, of course.
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This discussion illustrates that it is vital to determine whether self-defence should be construed
broadly or narrowly in the context of armed conflict. There are principled reasons to support
both positions, but the only conclusion commensurate with IHL is that it must be construed
narrowly. If one considers that IHL seeks to protect individuals, one may arrive at the
conclusion that self-defence must be interpreted in such a way that it allows civilians to defend
against an attack whose effects would put them (or other vulnerable civilians around them) in
danger. Commenting on the provision on self-defence in the ICC Statute, Kai Ambos states,
‘[t]he use of force is ‘unlawful’ if not legally justified. Given this broad definition, only the
‘danger’ implied by the use of force can restrict the scope of application of self-defence.

Certainly, danger must imply a serious risk for the life or physical integrity of a person...”.?%?

With all due respect, this construction of what is ‘unlawful’ is unhelpful. ‘Danger’ to civilians
cannot be used to give content to the concept of what is ‘unlawful’ in a situation of armed
conflict because, unlike in peacetime, a perfectly lawful military operation that satisfies all the
requirements of being proportionate and discriminate may nonetheless result in the loss of
civilian lives. That is to say, even lawful acts in armed conflict may put civilian lives in danger.
In situations of armed conflict, one cannot easily draw a straight line between what is dangerous
and what is unlawful; plenty of lawful acts are also dangerous for civilians. Indeed, protecting
civilians is only one part of humanitarian law — in order to be viable, it requires balancing

protection against military necessity.

In fact, widening the scope of self-defence to take up arms on the basis of self-defence in this
way disrupts the structure of IHL. While it seems counter-intuitive to argue that civilians may
not take up arms in their own defence in such circumstances in order to increase the protection
IHL offers them, this is the philosophy of IHL. Otherwise, combatants would begin attacking
civilians on grounds that civilians may try to defend against (even lawful) attacks on such
grounds. If we were to accept that there is a right to use force in self-defence against attacks on
military objectives that may in some way be unlawful, that interpretation would threaten the
essential separation between combatants and civilians. Indeed, the solution of IHL for situations
where civilians are in proximity to military objectives and therefore whose lives are in danger

due to the likelihood of attack is not that such civilians may take up arms against attacks on the

22 Ambos, ‘Other Grounds for Excluding Criminal Responsibility’ (n 268) 1032-3.
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objectives close to them. It is rather to urge states to keep military objectives as far as possible
away from civilian centres and to separate civilians/civilian objects from military personnel and

objectives.

2.2.6 Proposed guiding rule
In order to arrive at a practical, workable interpretation of ‘unlawful’ attack for IHL and self-

defence, I propose the following guiding rule: if an attack is directed at a military objective or
at combatants, even if some element of that attack is unlawful, a civilian PMSC contractor or
security guard may not interfere.?**> Similarly, a civilian PMSC may not interfere if it may be
expected that persons belonging to the enemy do not want (absent resistance by the defenders)
to kill, injure or destroy, but arrest persons or to obtain control over objects. While I
acknowledge that reducing complex legal questions to single rules will not always produce
entirely satisfactory solutions, I believe that it is both necessary and helpful to identify a
touchstone principle that takes into account the overarching concerns and fundamental

principles of both self-defence and international humanitarian law.

The Interpretive Guidance suggests that the ‘one’ rule is violence that is “‘unlawful’ under IHL
that gives rise to self-defence that would lack a belligerent nexus. I believe the actual rule is
more nuanced than that. Many of the unlawful attacks listed above even count as grave breaches
of the Geneva Conventions and are the epitome of unlawful violence under IHL, but, as this

analysis has shown, not every defence against them will lack a belligerent nexus.

This conclusion will inform the examination of the final two elements of self defence —

necessity and proportionality — with particular consequences for the interpretation of necessity.

2.3 THE USE OF FORCE IN RESPONSE MUST BE NECESSARY
That the use of force to defend oneself be necessary is a universal element of the defence of

self-defence.?®* Determining the content of what it means that force be necessary, is, however,

not a straightforward exercise. In particular, there is much doctrinal dispute around the

293 This conclusion has repercussions for an appropriate regulatory framework: If, as I argue is the case, it is the
question whether an object is a military objective that is the key factor making an attack unlawful, this leads to a
conclusion that PMSCs should not be responsible for guarding things that are military in nature, are highly likely
to become due to their nature (ie dual-use objects) or that are located in places where operations are ongoing.

2%4 One can even say that it must be required in order for a state’s criminal laws to be in line with its obligation to
protect the right to life.
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appropriate manner of interpreting the two key elements of imminence and the ‘duty to retreat’.
The context of armed conflict affects the manner in which these elements must be interpreted

in light of IHL.

It is important to recall that IHL already contains a principle of necessity. However, for the
rules on self-defence, we must consider the relevant elements of necessity in that paradigm and

its relationship to armed conflict.

2.3.1 Imminence of the threat
By and large, domestic criminal law demands that a threat be imminent or so immediate as to

leave no other option than to respond by force in order to sustain a plea of self-defence.?> This
requirement is not necessarily listed in all criminal codes as an element of the defence, but
commentators argue that its existence is nevertheless present or understood.?® In some
jurisdictions, the imminence requirement is considered to be part and parcel of the inquiry into
whether the use of force was necessary or reasonable, in others, it is a stand-alone
requirement.?”’ There is one very limited exception to the requirement that the threat of harm
be imminent, recognised in common law systems, which is that in very circumscribed
circumstances, some jurisdictions permit battered women to kill their batterers in self-defence
even when the batterer was not about to attack them at that particular instance.?”® It is highly
unlikely that PMSCs will be in a position to avail themselves of this narrow exception to the
imminence requirement. It is thus important to underscore that, battered women aside, the
existence of a prior threat from a particular individual does not, in the absence of a new, specific
and immediate threat from that same person, satisfy the requirement that a threat be
imminent.”® This is important to bear in mind in an armed conflict context. PMSCs may thus
not rely on self-defence to attack, in the absence of an imminent threat, persons whom they
have observed previously engaging in violent or threatening activities simply on the basis of

those prior acts.

2% Hermida (n 252) 210-13. Hermida makes extensive references to civil codes and to US jurisprudence. In
China, the attack must have begun and/or be on-going in order to sustain a defence of self-defence. See M Zhou
and S Wang, ‘China’ (2001) in Verbruggen (n 263) at paras 163-4.

26 Yeo (n263) 126-7.

27 Paciocco (n 273) 51-2; Leverick (n 258), in particular, Chapter 5, ‘lmminence of Harm’, 87-108 at 88. This is
the case with UK criminal law. See Ashworth (n 258) 284; J Slater, ‘Making Sense of Self-Defence’ (1996) 5
Nottingham LJ 140, 142-3.

2% See Hermida (n 252) 211-2. Hermida indicates that this exception is limited to common law jurisdictions.

299 Paciocco (n 273) 52. He notes that while a prior attack may give reason to fear someone, it does not satisfy
the necessity of attacking in the absence of another attack. See also Grabczynska/Kessler Ferzan (n 257) 240.
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2.3.2 Duty to retreat
Many criminal laws allow for the use of force that is ‘reasonably necessary’, which may allow

a defendant slightly more leeway in the choice of means of response than a standard of strict
necessity.>*® On the other hand, when there is an option to retreat (thus causing no harm), states
and theorists are divided as to whether defendants are obliged to take it. There are at least two
circumstances in which it is generally acknowledged that there is no obligation to retreat, but
neither of these applies to the situation of PMSCs working as security guards in conflict areas.*"!
The position of some common law states is that having no option to retreat is not a ‘formal pre-
requisite’ of self-defence but that it is a factor in determining whether the use of force by the

would-be victim was reasonable and necessary.>*? In some civil law jurisdictions there is a duty

303 304

to retreat if possible’”” whereas in others there is no obligation to retreat
A human rights approach to self-defence, which would also take into account the right to life
of the attacking party, may mean that a defendant may not stand his ground and fight back
regardless of an opportunity to protect himself by retreating.’*> The extent to which the right to
life of an attacking party needs to be taken into account in a situation of armed conflict is
perhaps even less straightforward than in a purely domestic criminal law context.> This is
because combatants may be attacked (by other combatants) with impunity under IHL. As such,

their right to life is already altered by the IHL framework.3"

Under English common law and the law of some US states, this aspect of the necessity
requirement does not entail that a person must leave a place where he is even if he has been
warned that people are coming to attack him (unlawfully). Rather, the obligation to limit the

harm that his self-defence may cause the attackers arises only once their actual attack is

300 See for example Yeo (n 263) 129, comparing the Sudanese Penal Code (strict necessity test) with other
African codes.

301 One is persons with battered women’s syndrome and the other is people who are protecting their own homes
from home invasions. See Paciocco (n 273) 57.

302 Ibid 56-57; this is also the case in Ghana, Kenya, Botswana and Sudan. See Yeo (n 263) 129. While there is
no uniform rule in the US, a majority of US jurisdictions do not impose an obligation to retreat on a defendant.
See VF Nourse, ‘Self-Defense and Subjectivity’ (2001) 68 Univ Chicago L Rev 1235 at 1237 and note 10.

303 For example, in Belgium. See L Dupont and C Fijnaut, ‘Belgium’ (1993) in Verbruggen, Criminal Law (n
263) at para 163.

304 For example Denmark. See LB Langsted, P Garde, V Greve, ‘Denmark’ (263) in Verbruggen, Criminal Law
(n 263) at para 117. In Chile, the existence of a possibility to flee will not in and of itself render a use of force in
self-defence ‘disproportionate’. See Politoff et al, ‘Chile’ (n 271) para 136.

305 Ashworth (n 258) 289-290, 293 (citing case R. v. Julien).

306 See Leverick (n 258) and Grabcezynska/Kessler Ferzan (n 257) for debates.

397 For the right to life of fighters in non-international armed conflicts, see Sassoli and Olson, ‘The relationship
between IHL and human rights law’ (n 128) and L Doswald-Beck, ‘The right to life in armed conflict: does
international humanitarian law provide all the answers?’ (2006) 88 IRRC 881-904.
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imminent or ongoing.>®® Such an interpretation does not sit entirely well with the rules on the
conduct of hostilities in IHL, however. Under IHL, armed forces are encouraged to give
warnings prior to attack where feasible as a precautionary measure to reduce civilian losses.*”
The logic behind this rule is that civilians can then move away from a legitimate military
objective and their lives will be spared. It goes against the grain of IHL to interpret the right to
self-defence in such a way that a properly given warning of attack would give rise to a right to
civilians to stand their ground and fight such an attack (on the grounds of some presumable
unlawfulness of some aspect of the attack) without such action being construed as direct
participation in hostilities. At the same time, in a peri-conflict situation, the importance of not
obliging law-abiding civilians to leave a place to avoid confrontation when an unlawful attack
is announced can be crucial to protect against ethnic cleansing. Indeed, in peace time, one of
the key values that is arguably protected by interpreting ‘necessity’ as comprising no duty to
retreat is the preservation of the freedom of movement of the law-abiding person threatened
with attack.>!® Although freedom of movement is a derogable right in situations of emergency
such as those prevailing in armed conflict, it nevertheless remains extremely important in such
situations as it is integrally linked with limiting internal displacement and, on the other hand,
enabling civilians to seek safe havens. It is therefore important to understand how the duty to
retreat rule must operate in light of IHL in a situation of armed conflict. The following examples
will clarify the interaction between the concepts of self-defence, human shields and direct
participation in hostilities in light of the ‘duty to retreat’ and unlawfulness elements of self-

defence.

In an armed conflict — and especially in the context of ethnic cleansing — whether it is soldiers
or run-of-the-mill criminals who try to kill, rape or ill-treat, the individuals defending
themselves against such attacks will not be directly participating in hostilities. Under the pure

criminal law standard of a duty to retreat®!!

and under the duty to retreat as it operates in light
of IHL in armed conflict, a person who stands his ground and fights an attack, even when he
knows that such tactics may be used or has warning of such attack will in all likelihood meet

the test of necessity for self-defence.

308 Ashworth (n 258) 295 (citing English and US jurisprudence).
309 AP I Article 57(2)(c).

310 Ashworth (n 258) 295-6.

311 In many jurisdictions, in any case.
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If, however, an armed force has an aggressive policy of attacking apartment buildings where
fighters (even low-level foot soldiers) are hiding and they announce an attack on an apartment
building that will clearly be disproportionate (and, thus, unlawful), the residents of that building
may not rely on a ‘no duty to retreat’ rule to mount a defence. While the warning given does
not give rise to an obligation on the part of the residents to leave the building, the only thing
self-defence permits them to do in such a case is to remain peacefully present. This is the nub
of the intersection of the three concepts: the fact that the civilians remain present in the building
after a warning of attack has been given does not mean that they are directly participating in
hostilities as human shields by the fact of their very presence on a military objective. However,
those civilians (or for that matter PMSCs responsible for protecting the building) cannot rely
on the fact that they did not retreat after the warning was given to put themselves into a situation
where it is necessary to use force such that their counter-attack is removed from the realm of

direct participation in hostilities.

With regard to the belligerent nexus of the attack, this example betrays no clearer will or intent
on the part of the civilians seeking to protect their homes of a belligerent nexus than does the
PMSC security guard in front of the daycare. The civilians may even wish that the fighters
would leave their building and have absolutely no wish to protect them, but not wish to suffer
the consequences of having their homes destroyed if military forces bomb the building.
Nevertheless, if they mount a defence against the disproportionate attack on their building, they
will be directly participating in hostilities. Moreover, those who argue that people who remain
at/near a military objective so as to affect the proportionality of the attack are human shields
and thereby directly participate in hostilities must conclude that in IHL, there is a strong duty
to retreat requirement for self-defence. To be consistent and preserve the integrity of their
arguments, they should apply such reasoning to all civilians in all situations, such that PMSCs

are also under a duty to retreat when attacks begin.

This analysis reinforces the logic of my proposed guiding rule above: if we reduce the above
example to the single most important factor delineating the boundary between self-defence and
direct participation in hostilities, we again are left with the fact that the attack was on a

legitimate military objective.
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2.4 THE USE OF FORCE MUST BE PROPORTIONATE
Under many domestic criminal laws, a person may only use deadly force against deadly

attacks.*'?> Some criminal codes broaden the scope of attacks against which lethal force may be
used in self-defence to include offences such as rape or other attacks that severely compromise
physical integrity. !> For the most part, courts will weigh whether the force used was
reasonable; in general, the urgency of conditions culminating in a use of force in self-defence
suggest that one cannot impose a ‘least harmful means’ obligation on defendants. !4
Nevertheless, the proportionality analysis sets important limits on the scope of the defence:
according to Chinese self-defence law, ‘it is commonly agreed that the defence should stop as

long as the attacker is being controlled or has lost the ability to continue the attack’.>!

Where the unlawful attack put the defender’s life in danger or seriously threatened his physical
integrity, most courts will find the use of deadly force in response to be completely
proportionate.*'® Proportionality is a more significant factor in cases of defence of property.
Where the force used in response to an unlawful attack was excessive, by and large, courts
follow one of three possible avenues: 1) the sentence is reduced, such that the self-defence plea
is rather considered to be a mitigating circumstance rather than a justification; 2) they may
change the ‘qualification’ of the offence charged; or 3) self-defence is not accepted and there is

no reduction in sentence.’!’

For the sake of completeness, I note that in domestic criminal law, the innocence of the defender
is an important element for the success of a self-defence plea. That is to say, the person using
force in self-defence must not have provoked the initial attack. In my view this aspect of the
defence needs no specific modification in light of IHL but should be borne in mind by those

anticipating relying on the defence in the course of their daily work.

2.5 CONCLUSION
In conclusion, in a situation where there is a group that seeks to exploit the right to use force in

self-defence as a means of commercial profit, it is reasonable to surmise that they may push for

312 Hermida (n 252) 210-11.

313 Yeo (n 263) 122 and 132.

314 Ibid 129.

315 M Zhou and S Wang, ‘China’ (2001) in Verbruggen, Criminal Law (n 263) at para 166.

316 Some jurisdictions use a standard of what is ‘reasonable’ in the circumstances. See Pradel (n 265) 139, citing

in particular the UK but observing that this standard ‘est constant dans divers droits’.
317 Pradel, ibid 139.
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a broad interpretation of what is ‘violence prohibited by IHL’ so as to enlarge the scope of
activity in which they may lawfully engage. In this respect, the phrase ‘violence prohibited by
IHL’ in the Interpretive Guidance is unfortunately vague and overbroad, and perhaps does not
perfectly encapsulate what the experts had in mind when they affirmed that force used in self-
defence does not constitute direct participation in hostilities. Indeed, in the reports of expert
meetings, the language used to describe the expert opinion reflects a more circumspect right of
self-defence than the wording the Interpretive Guidance could arguably be construed to allow
if IHL is not read into it. According to one report, ‘All the experts who spoke on the subject
stressed that individual civilians using a proportionate amount of force in response to an
unlawful and imminent attack against themselves or their property should not be considered as
directly participating in hostilities.”*'® I note, in particular, that this description of self-defence
does not include the defence of others, despite the fact that that aspect is common to most
national criminal laws, which perhaps explains one reason why the experts were not alert to a
need to carefully describe the contours of self-defence in the context of armed conflict and in
light of IHL. The examples provided in the Interpretive Guidance include ‘looting, rape, and
murder by marauding soldiers’, but these are preceded by the more general term ‘unlawful

attack’, which is listed as an alternative.?!®

Part of the problem is that it is not entirely reasonable to expect people not to react when the
role they are tasked with is protecting people or objects and they or others around them are
threatened with direct violence. It would almost be asking them to contravene human instinct
to require them to step aside and let attacks go on if they suspect they are lawful attacks under
IHL — especially because it is a group of civilians, who (theoretically) are not necessarily
inculcated with an instinct for IHL/laws of armed conflict. Indeed, Andrew Ashworth, quoting
Thomas Hobbes, argues that ‘the instinct towards self-preservation is so strong and basic to
human nature that “no law can oblige a man to abandon” it’.>?° This is the crux of the matter
with PMSC security guards — both they and the states contracting them insist that they are

civilians but their role in hostile environments and the near impossibility of responding to an

318 ICRC, ‘Direct Participation in Hostilities under International Humanitarian Law: Summary Report’ (2003) at
6.

39 ICRC, Interpretive Guidance (n 1) 61: ‘For example, although the use of force by civilians to defend
themselves against unlawful attack or looting, rape, or murder by marauding soldiers may cause the required
threshold of harm, its purpose clearly is not to support a party to the conflict against another. If individual self-
defence against prohibited violence were to entail loss of protection against direct attack, this would have the
absurd consequence of legitimizing a previously unlawful attack.” Again, part of the problem with the phrasing
of this rather categorical statement is the assumption that self-defence will only be used in defence of oneself.
320 Ashworth (n 258) 282 (citing a passage from Leviathan).
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attack in a manner that contravenes human instinct means that their use in this context almost

inevitably disrupts the structure of IHL.

Even though US directives and policies direct that PMSCs should be used ‘cautiously’ in areas
where there are major ongoing combat operations,>?! in today’s theatres of conflict, which often
lack a predictable front line, this admonition may be insufficient.*?? Indeed, where a state adopts
a regulation or law stipulating that contractors may only use force in self-defence, yet at the
same time puts out calls for tenders for the same contractors to bid on contracts to provide
security for forward operating bases in Afghanistan, the exploitation of the use of force in self-
defence is flagrant. While such a ‘restriction’ to use force only in self-defence may be

323

meaningful in terms of domestic laws on outsourcing,” it does not dispose of the question as

to whether such conduct constitutes direct participation in hostilities.

As an additional note, PMSCs recruited to work in different states may be surprised to learn
that same principles are not applied in exactly the same manner everywhere. Thus, companies
using PMSCs in security roles where it will be anticipated that they will rely on the defence of
self-defence should inform recruits of the legal framework applicable in the relevant state.
Again, it must be recalled that this basis for using force applies in defence to criminal charges,
thus there is a certain degree of vulnerability on the part of those who must use it no matter how

well they know the law.

D THE USE OF FORCE IN SELF-DEFENCE IN PEACE
OPERATIONS

When it comes to the use of force in self-defence in the context of peace operations, it is
necessary to carry out a separate analysis in order to understand when peacekeeping forces or
PMSCs may end up directly participating in hostilities. While some situations may overlap with

those described above for ‘regular’ PMSCs in armed conflicts that are not peace operations, for

321 DoD Instruction 3020.41 3 October 2005, section 4.4.2.

322 DoD Instruction 3020.41 3 October 2005 is in the process of being revised and, according to US government
officials, ‘contains significant changes to the existing instruction’.

323 US Federal Regulation, Title 32, National Defense, A.LF (Security), Part 159, Private Security Contractors
Operating in Contingency Operations, 17 July 2009, ss 159.3(1) and accompanying footnote is phrased as
restricting the use of force to self-defence so as to comply with the prohibition against outsourcing inherently
governmental functions.
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the sake of clarity it is necessary to keep each separate. This is because the meaning of ‘self-
defence’ for peace operations is not the same as that in international or domestic criminal law,
nor is it the same as that in the international law ius ad bellum sense of the term. In peace
operations, self-defence can mean the limited amount of force used to protect oneself from an
unlawful attack, but it can also mean force used in order to implement or defend the mandate

of the peacekeeping force.>?*

It is important to bear in mind that a ‘normal’ armed conflict may also be classified by some as
a peace operation — but for UN authorised peace operations (also sometimes referred to as peace
enforcement), the peacekeeping framework does not generally apply. The following analysis
applies to those peace operations under a UN mandate, and under UN command and control,
where troops have been contributed to the peace operation by states and in which there may or
may not be PMSC members of a troop contingent.*?* It will also assess the situation of PMSCs
acting as security guards providing protection in accordance with the UN Policy and Guidelines

on the use of armed private security companies.

1 LIMITED USE OF FORCE
The use of force in peacekeeping is a complex topic. Since the interpretation of the acceptable

degree of force and the circumstances in which it may be used has changed over time, the use
of force has become one of the thorniest questions of peacekeeping.>?® Indeed, it goes to the
heart of the institution of peacekeeping, as some question whether an operation is a ‘true
peacekeeping operation’ if a peacekeeping mission uses force beyond simply in self-defence,

such as in the Congo in the 1960s.*?” Concerns regarding the broadening of the permitted use

324 See below, section 1 of this Part.

325 See the explanation of the various types of peace operations in United Nations Department of Peacekeeping
Operations and Department of Field Support, ‘United Nations Peacekeeping Operations: Principles and
Guidelines’ (18 January 2008) 18-25 (Capstone Doctrine).

326 Trevor Findlay, The Use of Force in UN Peace Operations (Oxford 2002); D Shraga, ‘The United Nations as
an actor bound by international humanitarian law’ in L Condorelli, AM La Rosa and S Scherrer (eds), Les
Nations Unies et le droit international humanitaire — The United Nations and international humanitarian law:
actes du colloque international a [’occasion du cinquantiéme anniversaire de [’'ONU (Genéve 19, 20, 21 octobre
1995) (Pedone, Paris 1996); M Berdal, ‘Lessons Not Learned: The Use of Force in “Peace Operations™ in the
1990s’ A Adebajo and CL Sriram (eds), Managing Armed Conflicts in the 21* Century (Frank Cass, New York
2001); K Cox, ‘Beyond Self-Defense: United Nations Peacekeeping Operations and the Use of Force’ (1999) 27
Denver J Intl L and Policy 239-273; S Chesterman, ‘External Study: The Use of Force in UN Peace Operations’
(UN DPKO Best Practices Unit, undated).

327 See for example H McCoubrey and N White, The Blue Helmets: Legal Regulation of United Nations Military
Operations (Aldershot: Dartmouth, 1996) at 88, where they argue that ‘[i]t is very difficult to see ONUC as a
true peacekeeping operation in that it was authorized to use force beyond that necessary for strict self-defence’.
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of force also relate to ‘the institution of peacekeeping’ and its capacity to accomplish the goals
for which it has been created.3?® The line between peacekeeping and peace ‘enforcement’ has
long been acknowledged as blurry; the significance of the line in legal terms is difficult to grasp.
For the purposes of the application of international humanitarian law, it is irrelevant whether
an operation is classified as peacekeeping or peace enforcement — what matters are the facts on

the ground.

There are at least four issues in relation to it that have ramifications for this study. First, the use
of force is intrinsically related to the issue as to when peacekeepers are engaged in an armed
conflict as combatants — that is to say, it is linked to the applicability of IHL to the peace
operation. For PMSCs as peacekeepers, this may be the most important issue. Second (and
related to the first point) is that it affects when peacekeepers are entitled to protection against
attack (e.g. under the UN Safety Convention and ICC Statute). The first two issues will be
discussed in more detail in Chapter 4 in the context of the law applicable to peace operations.*?’
Meanwhile, the analysis in this section proceeds on the assumption that UN peacekeeping
forces can be involved in armed conflicts to which IHL applies. Third, acts of peacekeepers
involving the use of force will be measured against it to check whether they have remained
within the ambit of their mandate. That inquiry is not directly relevant for the present study but
it sometimes causes confusion when evaluating the use of force by peace operations. Finally,
an examination of this principle of peacekeeping brings up the question as to which acts
involving a use of force in self-defence by security guards in the context of a peacekeeping
operation may in fact constitute direct participation in hostilities. This issue is especially tricky
and is closely linked to the first issue. Security guarding and direct participation in hostilities
in ‘normal’ armed conflicts has been examined above; here, I will provide some additional

elements for interpretation in the context of peacekeeping operations.

A further complicating factor is that, even within peace operations and among them, the broad

definition of self-defence unique to peacekeeping is not static. Each mandate of each operation

However, they also point out that ONUC ‘was not impartial in the conflict’ and the formal consent of the
government was blighted by the fact that ‘there was no real government in the Congo’ for a certain period.

328 See generally James Sloan, The Militarization of Peacekeeping in the Twenty-First Century (Oxford: Hart
Publishing 2011).

329 See Chapter 4, Part B, section 2.1. A particularly complex question in this regard is whether a special political
mission deployed alongside a UN authorised peace operation may become a party to a conflict even though it
does not have its own forces. This issue will be discussed below.
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is different.** The Rules of Engagement set by the UN for each operation also likely differ,
introducing yet further fluidity in the definition — but these are not often made public so it is
difficult to know for certain.’3! Moreover, as national troop contributions are at some levels
under national command, each state may also have its own rules of engagement, such that

within a single mission there are many different interpretations.**?

1.1 MEANING AND EVOLUTION OF THE CONCEPT OF SELF-DEFENCE IN PEACEKEEPING
Early peacekeeping doctrine held that force was only to be used in self-defence by traditional

‘interposition’ forces.**® This is most akin to a personal self-defence model. The notion that
force may only be used in limited self-defence was first expressed by then Secretary-General
Hammarskjeld, who argued that strict limitations on the use of force were necessary to maintain
the distinction between peacekeeping action and enforcement action (which would require a
Security Council resolution under Chapter VII).>** He stated that for UNEF I, which was
established by the UN General Assembly, the executive authority delegated to the Secretary-
General to determine ‘the use which could be made of the units provided’ by states to the force,
‘that in the types of operation with which this report is concerned this could never include
combat activity’.?*® Interpreting the ‘margin of freedom for judgement’ on the ‘extent and
nature of the arming of the units and of their right of self-defence’ was, in the case of UNEEF,
‘[re]solved in consultation with the contributing Governments and with the host

Government,’33¢

In 1958, UN Secretary-General Hammarskjeld wrote,

A reasonable definition seems to have been established in the case of UNEF, where the rule is
applied that men engaged in the operation may never take the initiative in the use of armed
force, but are entitled to respond with force to an attack with arms, including attempts to use

330 Paul Tavernier, ‘La légitime défense du personnel de PONU’ in Rahim Kherad (dir) Légitimes défenses
(Poitiers: LGDJ 2007) 121-138 at 132.

31 1bid at 132 ff. See also Ray Murphy, UN peacekeeping in Lebanon, Somalia and Kosovo: operational and
legal issues in practice (Cambridge University Press 2007). That being said, Trevor Findlay published a number
of Rules of Engagement in Appendix 2 of his The Use of Force in UN Peace Operations (n 326) 411-424, from
the UN archives.

332 Tavernier (n 330) 132.

333 UN Secretary-General, ‘Summary study of the experience derived from the establishment and operation of
the force’ (9 October 1958) UN Doc A/3943 paras 178-180 (Secretary-General, ‘Summary study’).

334 1bid para 179: ‘a wide interpretation of the right of self-defence might well blur the distinction between
operations of the character discussed in this report and combat operations, which would require a decision under
Chapter VII of the Charter and an explicit, more far-reaching delegation of authority to the Secretary-General
than would be required for any of the operations discussed here.’

335 Ibid para 178.

33 Ibid para 178. The Secretary-General made special mention of the ‘Advisory Committee on UNEF’
established by the UN General Assembly as having been particularly useful in regard to these issues.
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force to make them withdraw from positions which they occupy under orders from the
Commander, acting under the authority of the Assembly and within the scope of its resolutions.
The basic element is clearly the prohibition against any initiative in the use of armed force.
This definition of the limit between self-defence, as permissible for United Nations elements
of the kind discussed, and offensive action, which is beyond the competence of such elements,
should be approved for future guidance.®*’

The type of limited use of force the Secretary-General described as being appropriate in self-
defence in those early days of peacekeeping is strongly reminiscent of the type of force
described by the former US Secretary of Defense Rumsfeld in relation to the use of force by
PMSCs in Iraq.**® Governments using PMSCs have insisted that they are restricted to using
force only in self-defence; indeed, at I have shown above, self-defence often forms the basis for
the rules on the use of force for PMSCs. As self-defence is the basis on which PMSCs resort to
force, they may seem well-suited to the job of peacekeeping. There is, however, much more to
self-defence when it comes to UN peacekeeping. Moreover, even this incarnation of self-
defence in its most limited form would not necessarily exclude the possibility that peacekeepers

can directly participate in hostilities in an armed conflict.

The scope of the use of force in self-defence was quickly broadened to include a right for
peacekeepers to use force in response to circumstances beyond those traditionally understood
to be comprised in the normal rules of self-defence. For example, Secretary-General U Thant
set out the parameters of self-defence for the UN Peacekeeping Force in Cyprus largely as
above, adding the following:

Examples in which troops may be authorized to use force include attempts by force to compel
them to withdraw from a position which they occupy under orders from their commanders,
attempts by force to disarm them, and attempts by force to prevent them from carrying out their
responsibilities as ordered by their commanders.>>

As such, the notion that self-defence encompassed an ability to use force in ‘defence of the
mandate’ was adopted early in the history of peacekeeping.**’ This interpretation of the

contours of self-defence ‘has been stipulated for each peacekeeping force since 1973°.34!

337 Ibid para 179. Emphasis in original.

338 See eg the Reply of Secretary of Defense Donald Rumsfeld to the Honorable Tke Skelton of 4 May 2004,
available at http://www.house.gov/skelton/5-4-04_Rumsfeld letter _on_contractors.pdf (accessed 1 October
2006).

339 UN Secretary-General, ‘Report of the Secretary-General on the Deployment of U.N. Forces in Cyprus’ UN
Doc S/5960 (10 September 1964) at para 7(c), quoted in James Sloan, ‘The Use of Offensive Force in U.N.
Peacekeeping: A Cycle of Boom and Bust?’ (2007) 30 Hastings Intl & Comp L Rev 385 at 403. Emphasis
added.

340 Sloan, ibid 403-404.

341 Tbid at 404. Sloan notes that this concept was entrenched in a Security Council resolution in 1978 with the
establishement of UNIFIL. See 405.
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More recently, the UN High Level Panel on Threats Challenges and Change in 2004 observed
that in situations in which peacekeepers are deployed, ‘even the most benign environment can
turn sour — when spoilers emerge to undermine a peace agreement and put civilians at risk —
and that it is desirable for there to be complete certainty about the mission’s capacity to respond
with force, if necessary.’>** Even though it expressed approval of the practice of establishing
peacekeeping operations under a Chapter VII mandate of the Security Council, the High Level
Panel opined that in terms of the actual force that may be used, ‘the difference between Chapter
VI and VII mandates can be exaggerated: there is little doubt that peacekeeping missions
operating under Chapter VI (and thus operating without enforcement powers) have the right to
use force in self-defence — and this right is widely understood to extend to “defence of the
mission”.” 3 As such, the Panel affirmed the broad interpretation of the degree and

circumstance in which force may be used even in traditional peace operations.

The most recent official re-statement on the use of force in UN peace operations can be found
in the Capstone Doctrine: ‘it is widely understood that they may use force at the tactical level,
with the authorization of the Security Council, if acting in self-defense and defense of the
mandate.’>** The Doctrine goes on to say:

A United Nations peacekeeping operation should only use force as a measure of last resort,
when other methods of persuasion have been exhausted, and an operation must always exercise
restraint when doing so. The ultimate aim of the use of force is to influence and deter spoilers
working against the peace process or seeking to harm civilians; and not to seek their military
defeat. The use of force by a United Nations peacekeeping operation should always be
calibrated in a precise, proportional and appropriate manner, within the principle of the
minimum force necessary to achieve the desired effect, while sustaining consent for the mission
and its mandate. In its use of force, a United Nations peacekeeping operation should always be
mindful of the need for an early de-escalation of violence and a return to non-violent means of
persuasion.’*

Combined with the fact that peacekeeping operations are deployed in areas where peace is
fragile or non-existent and that mandates are routinely broadened to include active protection

of civilians, it is plain to see that the scope for the use of force has been significantly expanded.

342 Report of the Secretary-General’s High-Level Panel on Threats, Challenges and Change, ‘A more secure

world: our shared responsibility’ (4 December 2004) UN Doc A/59/565 para 213.

343 Ibid.

344 Capstone Doctrine (n 325) 34. It should be noted that the degree of force permitted in ‘traditional’ peace
operations has been the subject of great controversy, not least because it has fluctuated considerably in practice
and doctrine over time.

345 Ibid 35. Emphasis added.
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1.2 THE EXISTENCE OF AN ARMED CONFLICT AND DIRECT PARTICIPATION IN
HOSTILITIES DEPENDS ON THE FACTS
For the purposes of this study, from the perspective of international humanitarian law, the

relevant question is whether respect for the principle of the use of force only in self-defence
would mean the members of the peace operation may nevertheless be engaged as combatants
in an armed conflict.*® Clearly, this is the case. Here, it should be recalled that a non-
international armed conflict occurs when there is armed violence of a sufficient intensity
occurring between organized armed groups or between an organized armed group and a state.
The reason for that violence or the goals of the armed groups are irrelevant to determining the
existence of a conflict.*’ Thus, even though peacekeepers may be impartial vis-a-vis the parties
to the initial conflict, they may be drawn into a conflict over the implementation of their own
mandate. In addition, if their mandate requires them to provide support to one side in an existing
conflict, that can lead them to become a party to the original conflict itself. These scenarios will

be explored in more detail below.

1.3 DRAWING THE LINE BETWEEN SELF-DEFENCE AND ARMED CONFLICT IN
PEACEKEEPING
Everyone agrees that force used by peacekeepers in individual (personal) self-defence does not

entail their being engaged as combatants.>*® This is indeed commensurate with the interpretive

346 For the UN, the importance of distinguishing between peacekeeping and enforcement action is primarily
based in a concern to assert that peacekeeping is something other than ‘war’. See also Alexander Orakhelashvili,
Collective Security (OUP 2011) 288. However, it may also be linked to the failure of the intended mechanism to
supply the Security Council with forces in order for it to carry out enforcement actions under Article 42 of the
UN Charter. According to the system set up under the Charter, such enforcement action was to be taken by the
UN using the forces provided to it by states through the procedure established in Article 43 (discussed in more
detail below). In the Certain Expenses case, the ICJ opined that the expenses generated by the two peace
operations under scrutiny — UNEF and ONUC — were legitimate expenses because even though they were not
established using Article 43 forces (which did not and do not exist) they did not arise through a procedure or
exercise of power that was somehow ultra vires. (Certain expenses of the United Nations (Article 17, paragraph
2, of the Charter) Advisory Opinion of 20 July 1962 [1962] ICJ Rep 151. Summing up the Advisory Opinion,
the office of the Legal Advisor wrote in a note to the Under-Secretary-General for Political Affairs in 1982,
‘[t]he Court thus excluded the peace-keeping operations of the United Nations from the applicability of Article
43. It further confirmed that the United Nations is not precluded from the use of military forces through
procedures other than those envisaged in Article 43 of the Charter for purposes other than enforcement action.’
UN Juridical Yearbook, 1982, Part Two, Chapter VI, 183-185 at 184 (21 October 1982). Emphasis added. This
note could be read as suggesting that Article 43 agreements could be necessary in order for UN enforcement
action to be lawful. This would be why the UN then outsources ‘authorized’ enforcement actions to states and
organizations rather than carrying them out itself.

347 See below Chapter 4, Part B, section 2.1.1.

348 Not all do, however. Some contend that the Secretary-General’s Bulletin on IHL can be interpreted to mean
that when peacekeepers use force in self-defence, the principles and rules of IHL apply to such actions. ICRC,
‘Report on the Expert Meeting on Multinational Peace Operations’ (2004) 10. Some states, on the other hand,
have argued that a peacekeeping force will become a party to a conflict depending on the mandate it is given, in
particular if that mandate can clearly be read as in support of one of the parties. This was the case of China’s
reaction to the establishment of the Rapid Reaction Force in the former Yugoslavia in the 1990s. See Christine
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guidance on direct participation in hostilities and is in line with the standard interpretation of
international criminal law regarding unlawful attacks on peacekeepers.>*’ The fact that there is
no bright-line test to distinguish a use of force in personal self-defence from becoming engaged
in combat has been pointed out by commentators.**® Robert Kolb has outlined some key

questions in this regard:

for example, what happens if the multinational forces under the command of an international
organization, acting in self defence, reply to an attack? To the extent that the illegal attacks
suffered are merely sporadic, it does not seem warranted to consider the forces as being caught
up in an armed conflict. The members of the forces remain civilians, and the attack on them is
a crime. Conversely, if the attacks degenerate into a general pattern and the forces start
conducting military operations on their own so as to respond to the acts of war of the other side,
we would find ourselves in the context of an armed conflict, and the mere fact of attacking a
member of the forces would no longer be a crime in itself. Or, if taken captive, could members
of the forces again be considered to be civilians or would they then be considered
combatants...? Or would it be possible to adopt the view that the regime applicable to such
personnel is not immutable, i.e. that they could temporarily lose their protected status and
obtain it back soon after??>!

In this regard, the factual situation described in Sesay is a useful case for analysis. In that case,
peacekeepers deployed in Sierra Leone had a mandate to conduct disarmament, demobilization
and re-integration (DDR) of the various armed groups, including the RUF. The RUF began
attacking peacekeeping bases and detaining peacekeepers and subsequently a number of
persons were tried for the crime of attacking peacekeepers. The trial chamber thus had the task
of determining whether the peacekeepers were, at the time of the attacks, entitled to the

protection of civilians.

The trial chamber stated the legal test as follows:

In the Chamber’s view, common sense dictates that peacekeepers are considered to be civilians
only insofar as they fall within the definition of civilians laid down for non-combatants in
customary international law and under Additional Protocol II as discussed above — namely, that
they do not take a direct part in hostilities. It is also the Chamber’s view that by force of logic,
personnel of peacekeeping missions are entitled to protection as long as they are not taking a
direct part in the hostilities — and thus have become combatants — at the time of the alleged
offence. Where peacekeepers become combatants, they can be legitimate targets for the extent

Gray, International Law and the Use of Force (3d edn Oxford University Press 2008) 284. This is also
undoubtedly the case with respect to the mandate given to the ‘Intervention Brigade’ of MONUSCO in UNSC
Res 2098 (28 March 2013) UN Doc S/RES/2098.

39 ICRC, Interpretive Guidance (n 1); Knut Dérmann, ‘Art. 8(2)(b)(iii)’ and ‘Art. 8(2)(e)(iii)’ in K Dérmann,
Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources and Commentary
(Cambridge University Press, 200 ??) 153-160 and 452-457, at 159 and 455-456 respectively. See also Michael
Cottier, ‘Article 8(iii)’ in O. Triffterer (ed) Commentary on the Rome Statute of the International Criminal
Court: Observers Notes, Article by Article (2 edn Nomos 2008) 330-338 especially at 336 (para 53).

330 Cottier, ibid. Robert Kolb, ‘Applicability of international humanitarian law to forces under the command of
an international organization’ in ICRC, ‘Report on the Expert Meeting on Multinational Peace Operations’
(2004) 68.

31 Kolb, ibid 68-69.
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of their participation in accordance with international humanitarian law. As with all civilians,
their protection would not cease if the personnel use armed force only in exercising their right
to individual self-defence.?*?

Up to here, the chamber has perfectly stated the law. However, it improperly mixed ius ad
bellum into its analysis and was completely incorrect in its final assessment of the test when it
stated,

Likewise, the Chambers opines that the use of force by peacekeepers in self-defence in the
discharge of their mandate, provided that it is limited to such use, would not alter or diminish
the protection afforded to peacekeepers.’>

This statement of the law is problematic as it affirms that using force in the discharge of their

mandate would still fall within self-defence that warrants protection as a civilian.

The Chamber furthermore held that,

In determining whether the peacekeeping personnel or objects of a peacekeeping mission are
entitled to civilian protection, the Chamber must consider the totality of the circumstances
existing at the time of the alleged offence, including, inter alia, the relevant Security Council
resolutions for the operation, the specific operational mandates, the role and practices actually
adopted by the peacekeeping mission during the particular conflict, their rules of engagement
and operational orders, the nature of the arms and equipment used by the peacekeeping force,
the interaction between the peacekeeping force and the parties involved in the conflict, the
nature and frequency of such force and the conduct of the alleged victim(s) and their fellow
personnel. >

The factors the court identifies are indeed relevant. For example, UN SC Resolution 2098 of
28 March 2013 clearly provides a mandate for a peacekeeping force that entails that that force

332 Prosecutor v Sesay, Kallon and Gbao (Trial Judgement) Case no SCSL-04-15-T, (25 February 2009/2 March
2009) para 233. The peacekeeping operation in Sierra Leone in the relevant time was one of the first UN
peacekeeping missions with a mandate to protect civilians. See UNSC Res 1270 (22 October 1999) para 14.
National courts have had to consider the question as well. The UK House of Lords held that UK forces were not
involved or engaged as ‘enemy’ forces in the peacekeeping operation in Bosnia in 1994-95 in respect to the
circumstances at bar in that case. See R v. Minister of Defence ex parte Walker UKHL 2000, 5 April 2000. In a
more controversial ruling on that point, Canadian courts have held that the peacekeeping operation in Somalia in
1992 under UN Security Council resolution 794 was not an armed conflict and that therefore IHL was not
applicable to the peacekeepers, whereas a Canadian Commission of Inquiry into the same events came to the
opposite conclusion: R v Brocklebank CMAC-383 (2 April 1996). This finding of the Court Martial Appeal
Court of Canada appears, however, to be based on a flagrant error in understanding the law on the applicability
of the Geneva Conventions. See in particular the text accompanying footnote 33. http://decisions.cmac-
cacm.ca/decisia-cmac-cacm/cmac-cacm/cmac-cacm/en/96/1/document.do (last accesssed 19 May 2012). For
commentary, see Katia Boustany, ‘A Questionable Decision of the Court Martial Appeal Court of Canada’
(1998) 1 YB Intl Humanitarian L 371-374. Canada, Department of National Defence and the Canadian Forces,
‘Report of the Somalia Commission of Inquiry’ (1997), which found that ‘Operation Cordon obliged Canada to
carry out peacekeeping under Chapter VI of the UN Charter, but Operation Deliverance [pursuant to UNSC Res
794] required Canada to engage in peace enforcement under Chapter VII. Ideally, the drafters should have
tailored the ROE to reflect the mission and tasks involved, as well as the dangers they would encounter there.’
See Volume 2 of the report. See also the ILA Report on the Use of Force (2010), pp 16-17 for other examples.
333 Sesay, ibid. See also Prosecutor v Abu Garda 1CC-02/05-02/09, Confirmation of the Charges (8 February
2010) para 83.

3% Sesay, ibid para 234.

122


http://decisions.cmac-cacm.ca/decisia-cmac-cacm/cmac-cacm/cmac-cacm/en/96/1/document.do
http://decisions.cmac-cacm.ca/decisia-cmac-cacm/cmac-cacm/cmac-cacm/en/96/1/document.do

is a party to an armed conflict.*>® In addition, some of the other factors the court lists are the
same as those set out in the jurisprudence of the international criminal tribunals in order to
evaluate whether violence has reached the threshold of a non-international armed conflict.>*
When it comes to peacekeeping, there is a sense that it would be unfair to consider the
peacekeepers as having become party to a conflict if they are lightly armed (i.e., small arms).
However, the UN Office for Disarmament Affairs indicates that ‘Most present-day conflicts are
fought mainly with small arms’.37 Thus, this factor should not be permitted to predominate an

analysis.

The tricky question is, what are the limits of personal self-defence when it comes to attacks on
a peacekeeping force by an organized armed group? At what point does a use of force used to
repel an attack on a peacekeeping base entail the participation of peacekeepers in combat? What
is difficult is the fact that a use of force in self-defence by peacekeepers will likely occur in
response to a relatively large-scale attack on something resembling a military base or a convoy
of peacekeepers. It is a very different situation to that of an individual in a private context being
personally unlawfully attacked. It looks different and is different in scale. Thus, although most
may agree that the use of force in personal self-defence by a peacekeeper does not entail the
application of IHL, not everyone may have the same scenario in mind. The same may be the

case for PMSCs protecting things that have become military objectives.

The facts in Sesay help to elucidate these concepts. In particular, the absurdity of confusing the
mandate and concepts of self-defence is clearly demonstrated in the following incoherent
reasoning by the trial chamber:

‘1928. The peacekeepers responded to the attacks on their bases at Makump DDR camp and
the Islamic Centre in Magburaka with the use of force. However, the Chamber is satisfied that
this response was proportionate and entirely justified in self-defence. Groups of RUF fighters
were assembled outside the Makump DDR camp on the morning of 2 May 2000, blocking the
road and creating a hostile environment culminating in the attack in which peacekeepers were
killed and injured. The evidence that Private Yusif was shot at point blank range indicates that
the RUF fighters were acting offensively. Similarly, we find that it was RUF fighters who
opened fire on the Islamic Centre in an attempt to capture the UNAMSIL post and its
occupants.

335 UNSC Resolution 2098 created an ‘Intervention Brigade’ for MONUSCO in order to combat the armed group
M23.

3% See for example, Prosecutor v Haradinaj, Balaj and Brahimaj (First Trial Judgment) 1T-04-84-T (3 April
2008) para 49 (Haradinaj). See also Prosecutor v Boskoski and Tarculovski (Trial Judgment) IT-04-82-T (10
July 2008) para 177, further elaborating on these criteria (Boskoski).

357 United Nations Office for Disarmament Affairs, Small Arms page,
http://www.un.org/disarmament/convarms/SALW/ (visited 25 February 2013).
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1929. In relation to the attack on the DDR camp at Waterworks, the Chamber recalls that
following the arrival at RUF fighters at the camp, the peacekeepers attempted to flee and RUF
fighters shot at a retreating armoured vehicle and abducted three peacekeepers. This evidence
establishes that RUF forces were the offensive party. Although the evidence is unclear as to
whether the UNAMSIL peacekeepers responded with force to the encirclement of their camp,
the Chamber is of the view that such conduct would be well within their mandate in these
circumstances.

1930. We therefore find that the peacekeepers did not resort to the use of force in response to
the nine attacks directed against them on 1 and 2 May 2000.73%

While the analysis regarding some of the attacks described is commensurate with the rules on
self-defence described above (proportionate and necessary), the reasoning in respect to the
encirclement of the camp is problematic. It is patently illogical to affirm that the evidence shows
that the peacekeepers responded with force to attacks on them (while they were not directly
participating in hostilities prior to those attacks) and to conclude that ‘the peacekeepers did not
resort to the use of force’ — unless by ‘resort to’ the court meant ‘initiate’.>>° Furthermore, the
trial chamber failed to assess the significance of the fact that Zambatt was organized as a
‘combat-ready’ force subsequent to the attacks on UNAMSIL on 1-2 May 2000 in terms of
whether that shift entailed that the peacekeepers could now be viewed as understanding that
they were participating in hostilities or involved in an armed conflict. Instead, the Chamber was
of the view that ‘this action was appropriate in the context of the eruption of violence in the
previous two days and in light of the information then received that the RUF had established
roadblocks.”**® With all due respect, it was not up to the Chamber to determine whether the
organization of Zambatt was ‘appropriate’ — which relates to ius ad bellum and whether the
force was acting in accordance with its mandate — but to use that fact in order to determine
whether the peacekeeping force had become a party to a conflict with the RUF. In that context,
it may have been correct if it had concluded that although it was organized as such, its reticence
to use force in practice when ambushed may indicate that it had not yet crossed that threshold.
On the other hand, the evidence suggests that it may have been a tactical decision not to become
engaged in a firefight when they were clearly outnumbered. Either way, the court failed to ask
the correct question and therefore may have arrived at an incorrect result.®! It must be recalled

that attacks under IHL are defined as a use of violence against the adversary whether in offence

358 Sesay (n 352) paras 1928-1930. Emphasis added.

339 If the chamber meant that the peacekeepers did not initiate the use of force, that is a different matter. But
according to IHL, a use of force constitutes an attack, whether in offence or in defence.

360 Sesay (n 352) para 1931.

36! Daphna Shraga merely notes (seemingly with approval) of the holding of the court on this issue, suggesting
that the UN Office of the Legal Advisor shares this view. See Shraga, ‘The Secretary-General’s Bulletin on the
Observance by United Nations Forces of International Humanitarian Law: A Decade Later’ (2009) 39 Israel YB
Human Rights 357-377.
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or in defence.®? Thus, if the force has already been drawn into a conflict, it does not matter
whether it is only responding with force in defence. What matters is the existence of a conflict

itself.

The Chamber did assess some uses of force on a personal self-defence basis, for example,
holding that ‘While the ZAMBATT peacekeepers employed force in an unsuccessful attempt
to repel the RUF attack on their positions at Lunsar, the Chamber is satisfied that the
peacekeepers were then acting defensively to protect their own lives and that this was a
necessary and proportionate response in the circumstances.’*** In my view, all uses of force in
self-defence should have been assessed on this basis in order to determine whether the
peacekeepers were participating in hostilities or entitled to protection, assuming that the entire
force has not already been drawn into conflict with the RUF. However, this analysis raises an
additional question, which is whether a use of force to repel an attack on their position can truly
constitute personal self-defence? Or do they have to cede their positions, and as soon as they
try to hold them, they become participants in an armed conflict? Again, this question is related
to the issues discussed above as to whether a person may stand and fight or whether he must
have taken all possible means to avoid violent confrontation where possible in order to rely on

the defence of personal self-defence.

Arguably, international law in relation to peacekeeping has tried to set up a standard that makes
the base of peacekeepers (and possibly other installations) something analogous to one’s home
in national law, where it is lawful to defend against a home invasion using deadly force. As
such, peacekeepers are entitled to use deadly force to defend against an attempt to invade their
‘home’ base, without that use of force being construed as a direct participation in hostilities
under IHL, as long as such defence conforms to the requirements of necessity and

proportionality for self-defence.’®* This interpretation has the benefit of reconciling the object

362 Article 49(1) AP L.

363 Sesay (n 352) para 1932. Emphasis added.

364 Christopher Penny, ‘Drop that or I’ll shoot...maybe’: International Law and the use of deadly force to defend
property in UN Peace Operations’ (2007) 14 Intl Peacekeeping 353-367 argues that it is necessary to take into
account the character of the property that force is being used to defend in order to know whether lethal force may
be used. Thus, he argues that deadly force may be used to defend against hostile acts in regard to inherently
dangerous property, such as weapons or ammunition, as well as in regard to ‘mission essential’ property. In
addition, he argues it can be used to protect humanitarian aid when delivering aid is part of the mission. He
argues that the infringement of the right to life of the attackers is ‘justified by the grave and imminent threat
posed to civilians by the underlying humanitarian situation.” (361). See also below, Chapter 4, Part B, section
2.1.3 for additional discussion of the Safety Convention and criminalization of attacks against peacekeepers and
their property.
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and purpose of the law protecting peacekeepers with IHL. Indeed, interpreting IHL to mean
that peacekeepers must abandon their positions and/or their base at the first attack if they did
not want to lose the protection from attack would seriously undermine the institution of
peacekeeping but with no great gain for the integrity of IHL or the respect for the principle of
equality of belligerents. That being said, the vigour of the defence must be carefully evaluated
for a single attack. Moreover, when a series of attacks on bases are repelled, and when, as
occurred in Sierra Leone according to the facts in Sesay, peacekeepers begin to prepare ‘combat
ready’ battalions, even such uses of force in self-defence may lead them to be drawn into armed

conflict, even against their will.

Indeed, the court missed this point in Sesay, as it interpreted the expansion of the mandate to
use force by UNAMSIL ‘as further evidence that the actions of RUF fighters in the various
attacks constituted a threat to the safety of UNAMSIL personnel to which their limited use of
force in response in self-defence was both necessary and well within their mandate.”3®> Indeed,
the question whether the RUF was acting offensively is relevant (but not decisive) for the issue
as to whether the peacekeepers may have been acting in personal self-defence. But it does not
settle the issue of whether they may have been engaged as combatants. Moreover, although
rules of engagement may provide for a limited use of force, that approach represents a chosen
strategy and does not affect whether an armed conflict is occurring. In other contexts, indeed,
the fact that armed forces took steps to limit the effects of their use of force in order to ‘win
hearts and minds’ in no way altered the understanding of their engagement as being part of an

armed conflict.

Turning to a case from a national jurisdiction helps to further understand the scope of self-
defence in peace operations. In a British case in which persons who had been shot by UK
members of KFOR sued the UK Ministry of Defence for assault or battery, the High Court
judge first examined whether the soldiers could rely on self-defence as a defence. Although the
legal test is slightly different in a civil claim than in a criminal case*® the standard takes into
account the perspective of a reasonable soldier. That is,

in assessing his conduct and judging the action of the reasonable soldier, it is important to
recognise that his action “is not taken in the calm analytical atmosphere of the court room after
counsel with the benefit of hindsight have expounded at length the reasons for and against the

35 Sesay (n 352) para 1935.

3% In particular, the belief in the fact that one was about to be attacked must have been honest and reasonable in
a civil claim, whereas in a criminal claim it must simply have been honest. See Bici and Bici v. Ministry of
Defence [2004] EWHC 786 (QB), para. 42.
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kind and degree of force that was used by the accused, but in the brief second or two which the
accused had to decide whether to shoot or not and under all the stresses to which he was
exposed.”’

The Court went on to hold that the rights and duties of members of the armed forces in
peacekeeping operations — and in particular the duty of care owed to civilians not to harm them
or their property — are ‘no more than those of an ordinary citizen in uniform’.3®® As such, then,
this case may be taken in support of the notion that it may not warp the legal framework to
employ PMSC in peacekeeping operations in which a limited use of force, confined purely to

personal self-defence, can be expected.

Where, however, does one draw the line between a use of force necessary to stop an unlawful
attack on one’s own person in self-defence and force that crosses over into a direct participation
in hostilities? In my view, the force used immediately after an initial attack in order to repel
that attack and protect the lives of the peacekeepers is at one end of the spectrum. At the other
end of the spectrum is an operation mounted after a time delay in order to eliminate the source
of the attack — i.e., an operation to take control of or destroy a nearby base of an armed group

to prevent future attacks.

How does one categorize a response by peacekeepers to an initial attack by an armed group that
becomes a long-drawn out battle? Can such a battle remain a use of force in self-defence that
does not become participation in an armed conflict? In such circumstances, in my view, it is
appropriate to have recourse to the criteria for establishing the outbreak of a non-international
armed conflict. If the attack is by an organized armed group (and not by one individual who
may or may not have ties to that group), we can take for granted that both parties are organized
(peacekeepers and organized armed group), such that the relevant criterion may be the intensity
of the fighting.*® The criteria set out by the ICTY in the Haradinaj case to determine whether
the intensity threshold is met are: ‘the number, duration and intensity of individual
confrontations; the type of weapons and other military equipment used; the number and calibre
of munitions fired; the number of persons and type of forces partaking in the fighting; the
number of casualties; the extent of material destruction; and the number of civilians fleeing

combat zones’.’”" In Boskoski, the Tribunal furthermore added that the way the government

37 Ibid para 46, quoting Lord Diplock in Attorney General for Northern Ireland’s’ Reference no 1 of 1975
[1997] AC 105 at 138.

368 Ibid para 104.

3% Haradinaj (n 356) para 49. See Boskoski (n 356) para 177, further elaborating on these criteria.

370 Haradinaj, ibid.
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interprets the right to life in its use of armed force is also indicative of whether it is operating
in an armed conflict paradigm or a law enforcement paradigm.®’! While this factor may be
helpful for identifying an evolution in a situation of violence, it is important to bear in mind
that even in armed conflict situations — and especially non-international armed conflicts —
government authorities must continue to use force according to the rules applicable to law
enforcement where the circumstances so require.?’? Peacekeeping forces operate on a slightly
different framework than government forces as they will respond according to their mandate
and the Rules of Engagement that have been established for the mission.’”* As the Rules of
Engagement tend to provide for a graduated use of force in response to attacks showing hostile
intent,3’* it is reasonable to apply a similar analysis for peacekeeping forces as for governments,
mutatis mutandis and with the same caveat as expressed above. Globally, then, these criteria
can be usefully applied to a peacekeeping operation in order to determine whether (and when)
it crosses the line from a pure self-defence or law enforcement paradigm to participation in an

armed conflict.

When it comes to protection of civilians, which can be a distinct justification for a use of force
in self-defence in the context of peacekeeping, the analysis is different. Even if UN commanded
and controlled operations are usually limited to a reactive use of force to implement their
mandate (as opposed to UN-authorised operations under Chapter VII, which may use force
without such a limitation),?”> the use of force on that basis can nonetheless entail the direct
participation in hostilities of the peacekeeping force — or indeed, the force becoming a party to
the armed conflict. The exercise of the use of force in defence of others who are victims of an
unlawful attack can be a lawful use of force under national laws. When such cases are restricted
only to an immediate use of force in direct response to an attack, that may also fall under the
schema outlined above. However, those situations must be distinguished from a mandate to

protect civilians entailing a general right for peacekeepers to use robust force in defence of that

37! Boskoski (n 356) para 178.

372 Sassoli and Olson, ‘The relationship between IHL and human rights law’ (n 128).

373 Patrick Cammaert and Ben Klappe, ‘Application of Force and Rules of Engagement in Peace Operations’, in
T Gill and D Fleck (eds), The Handbook of the International Law of Military Operations (Oxford University
Press 2010) 151-158, especially at 154-156.

374 Ibid.

375 Hans Boddens Hosang, ‘Force Protection, Unit Self-Defence, and Extended Self-Defence’ in T Gill and D
Fleck (eds), The Handbook of the International Law of Military Operations (Oxford University Press 2010) 415-
427 at 419. The exception to this general rule is the Intervention Brigade created within MONUSCO by UNSC
Res 2098 (28 March 2013), para 9, ‘with the responsibility of neutralizing armed groups’.
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mandate and in which peacekeepers engage in military operations against armed groups in

pursuit of that mandate.

There is often a great deal of confusion as to how peacekeeping mandates are to be interpreted;
moreover, ‘[d]ecisions to use force will often have to be taken at the lowest tactical level,
sometimes by individual soldiers.’3’® The mandate for MONUC appeared to restrict the
circumstances in which force may be used to little more than traditional self-defence: ‘to ensure
the protection of civilians, including humanitarian personnel, under imminent threat of physical
violence’.?”” That has proven to be an operation in which peacekeepers use force in support of
government forces, however. On the other hand, the requirement that a threat to civilians be
imminent is not present in the mandate of UNAMID: ‘UNAMID is authorised to take the
necessary action, in the areas of deployment of its forces and as it deems within its capabilities
in order to ... protect civilians’.3’® These different mandates seem to belie the force that will be
used by the peacekeeping force to implement the mandate and are subject to the interpretation
of the various parties responsible for implementing them. Even within the same operation, the
Force Commander in theatre and UN headquarters in New York may not agree on the degree
of force that should be used when confronted with armed group activity.”” For PMSCs, as
indicated above, if in a given mandate it can be anticipated that force beyond ‘classic’, personal
self-defence will be necessary, they should have combatant status as their exercise of force

within the scope of the mandate can be expected to lead them to directly participate in hostilities.

The ICTY in Haradinaj and Boskoski also referred to the attention of the UN Security Council
as a factor that may indicate a situation has intensified to a situation of armed conflict.* When
it comes to UN peacekeeping operations, the Security Council is almost inevitably involved.
Therefore, Security Council attention cannot be taken as an a priori indicator that the intensity
criterion is met for the peace operation forces themselves. That being said, the mandate may
give excellent clues in advance as to whether it can be anticipated that such forces will be drawn

into an armed conflict.

376 Cammaert and Klappe (n 373) 155.

377 UNSC Res 1565 (1 October 2004) para 4(b).

378 UNSC Res 1769 (31 July 2007) para 15(a).

37 See the description of the MONUC’s approach to Nkunda in 2004 in Cammaert and Klappe (n 373) 155.
3% Haradinaj (n 356) para 49 and Boskoski (n 356) para 177.
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1.4 DEBATES AS TO THE EXTENT OF THE FORCE ENGAGED AS COMBATANTS IN TIME AND
SPACE
The former principle legal officer of the UN Office of Legal Affairs has argued that when

peacekeepers are engaged as combatants, it is not the entire force that loses protection for the
duration of the mission, but only certain members and for a limited time.>®' Daphna Shraga has
argued, for example, that it is only for such time as a particular unit is carrying out a military
operation or is engaged in combat that IHL applies to the peacekeepers, and that it extends only
to that national contingent (for example, the French forces in Bosnia).*%? This argument
essentially amounts to saying that peacekeeping forces do not become parties to a conflict;
rather, the actions of a particular national troop contingent may be governed by IHL purely on
a model of occasional (ponctuelle) direct participation in hostilities. As such, most of the time
they are protected against attack by the international criminal rules. One has to wonder whether,
according to Shraga, peacekeeping forces could ever assume a ‘continuous combat function’,
in the sense defined by the ICRC’s Interpretive Guidance on the Notion of Direct Participation
in Hostilities and consequently be tantamount to an organized armed group participating in an
armed conflict.*®® This view privileges the protection of peacekeepers and is understandable

from a policy perspective.

It is perfectly in conformity with IHL to argue that sporadic attacks and self-defence do not
amount to an armed conflict, but, if sustained, can rise to that level. Indeed, this approach puts
peacekeeping forces on the same footing with other entities that can be involved in non-
international armed conflict in terms of determining when violent interaction between them
reaches the threshold of an armed conflict in itself. It is not entirely clear that Shraga’s approach
would allow for this interpretation. The desire to protect peacekeepers against criminal attacks
— and in so doing, ensuring the supply of peacekeepers from jittery states — arises from valid
concerns and is indisputably legitimate; however, the narrow interpretation does not sit well
with established principles of international humanitarian law. Moreover, attempting to
strengthen the protective regime in this way could backfire, if it gives a sense that an unequal
advantage is given to peacekeepers who are regularly engaging in combat or military
operations. In the context of a peacekeeping operation, the UN position appears to be that it is

only the portion of a group that has a continuous combat function that is involved in an armed

381 Shraga, ‘Secretary-General’s Bulletin’ (n 361) generally.

382 Ibid, especially at 361-2.

383 Shraga does acknowledge, however, that UNOSOM 1 forces were engaged as a party to the conflict
following the attack on the Pakistani contingent and after 5 June 1993. Ibid 363.
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conflict with the organized armed group/groups that become combatants within the meaning of
the Safety Convention. Another approach, which appears to be the one that the ICRC takes, is
rather that the entire peacekeeping force should be assimilated to government forces, all of
whom, under international humanitarian law, are subject to lawful attack once they have

become party to a conflict.>%*

Either interpretation is sustainable in law and the crux of the problem comes down to their
vexed dual (but not simultaneously dual) status of civilians and combatants. In order to
understand and properly conceptualize this debate, it is helpful to take a step back and see what
the relevant actors are trying to do. It is very much linked with the odd (sui generis) nature of
peacekeepers. Although they are members of state armed forces, they are entitled to the
protection to which civilians are entitled as long as they are not directly participating in
hostilities or as long as the force has not become a party to the conflict. Normally, as indicated
above, a person does not change from one status to another. A combatant who is wounded or
ceases to fight is hors de combat and may not be attacked, but he does not become a civilian on
account of his wounds. By the same token, a civilian who directly participates in hostilities does
not become a combatant while he does so, even though for such time as he participates he loses
the protection to which civilians are entitled. How far does the notion of being entitled to the

protection of civilians extend for peacekeepers, given their nature and role?

Adding another layer of complication, we come to fighters in non-international armed conflicts.
According to the ICRC’s interpretive guidance, members of organized armed groups have a
continuous combat function and lose the protection to which civilians are entitled for the
duration of the conflict or until they actively disengage from the armed group. A slightly
different approach to the issue is to contemplate that there can be many persons who form a
group but that the functions of only some members of the group involve a continuous combat
function. Only those members of the organized armed group with a continuous combat function
lose the protection to which civilians are entitled, but not other members of that same group.
Persons who are members of the same group who do not have a continuous combat function
are not ‘fighters’ and remain protected as civilians as long as they do not directly participate in
hostilities. According to the ICRC’s Interpretive Guidance on the notion of direct participation

in hostilities, what counts are specific acts, and they may only be targeted for such time as they

384 Tristan Ferraro, ‘ Applicability/Application of IHL to International Organisations (I0) involved in Peace
Operations’ (2012) Collegium 15-22, at 22.
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are committing such acts.’®> A clear example of a group with distinct fighter (armed) and non-

fighter (not armed) functions is Hamas.*%¢

On the other hand, the Interpretive Guidance does not indicate that members of armed groups
fighting against state forces may only target those forces that are deployed against them.
Instead, it would seem that the entire state force becomes a party to the conflict, presumably
because it can all be relatively easily mobilized against the armed group. As indicated above,
most conflicts involving peacekeeping forces are non-international armed conflicts, since
peacekeeping forces are engaged in conflict with organized armed groups and not against states.
Given the sui generis ‘status’ of peacekeeping forces — members of state armed forces entitled
to the protection of civilians as long as they are not directly participating in hostilities — the
question is whether one should apply the state paradigm to them or the paradigm applicable to
armed groups. It would appear that the ICRC treats them as it treats state armed forces. The
UN, on the other hand, seems to plead for the application of the paradigm for armed groups,
such that only the members of the force with a continuous combat function could be deemed to
be members of an organized armed group. While it must be true that when IHL applies, it
applies in the whole of the territory as between the parties and until the end of hostilities, the
UN’s view is understandable from its policy perspective. Indeed, if only one national troop
contingent in a particular region becomes involved in combat with an organized armed group,
why should the rest of the peacekeeping force lose the protection against attack offered by
international law? It seems to be true that in many cases peacekeeping troops have strict rules
of engagement to use only graduated force and only in situations of self-defence or immediate
protection of civilians. But this approach raises many problems. Would it mean, for example,
that one cannot group together attacks against different contingents to measure the intensity of
violence in order to determine whether a peacekeeping force has become a party to a conflict?
Here, it is appropriate to recall that the circumstances in Sierra Leone involved attacks against

a number of national contingents.

In my view, since they come from government armed forces, they should be subject to a similar

regime that applies to government armed forces, with some modifications. How should an

385 ICRC, Interpretive Guidance (n 1) 44.

386 However, under the [CRC’s interpretation, it is only the members of the armed wing of Hamas that are
members of an organized armed group; thus, no matter the actual structure of the group or its method of
determining membership, the ICRC appears to impose its own definition.
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armed group know whether a peacekeeper is from GreekBatt or UrBatt if both are operating in
the same area? Granted, they may have little flags on their arms, but that would not likely be
sufficient to distinguish them from one another. In this respect, it would seem more logical that
all of the peacekeeping forces operating in a region or area where armed groups are active and
actively opposed to the peacekeeping forces are subject to IHL once one part of the force has
lost the protection to which civilians are entitled. By the same token, if members of a
peacekeeping force far away from the zone in which combat between armed groups and the
force are occurring take action — including arrests — against members of that organized armed
group, then such actions are also governed by IHL.>¥” However, contingents of a peacekeeping
force that are in an area in which no hostilities are occurring and which take no action against
members of an organized armed group could be deemed not to have a continuous combat

function and thus, entitled to the protection of civilians.

A common element of peacekeeping mandates raises an important question — do disarmament
and demobilisation activities entail direct participation in hostilities? Normally, they would not.
It will depend on the types of acts that the peace operations force undertakes in order to carry
out this obligation under its mandate. If it is simply organizing a place and circumstances for
forces to voluntarily hand in weapons and helping ex-combatants find alternative sources of
employment, then such activities do not amount to direct participation even in regard to

members of the same group that is elsewhere engaged in hostilities against the force.*®

1.5 SELF-DEFENCE AND SECURITY GUARDS IN UN PEACE OPERATIONS
As noted above, for peace operations that are authorized by the United Nations and not under

UN command and control, the assessment as to whether security guards active in that operation
are directly participating in hostilities will be the same as that provided above for armed
conflicts. But what about the situation in which armed private security companies providing
security services repel an attack by an armed group on forces in a peace operation under UN

command and control? The United Nations’ recently adopted Policy and Guidelines on the use

387 This seems to be in line with the position that states take in multinational operations — eg as outlined by Ola
Engdahl re Afghanistan/NATO. See Ola Engdahl, ‘Multinational peace operations forces involved in armed
conflict: who are the parties?’ in Kjetil Mujezinovic Larsen, Camilla Gudahl Cooper, Gro Nystuen (eds)
Searching for a ‘Principle of Humanity’ in International Humanitarian Law (Cambridge University Press 2012)
233-271.

38 Note, however, that in international armed conflicts, enticing members of opposing forces to disband
voluntarily is a tactic that is used and that would lead to the general weakening of the forces of the other side.
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of armed private security guards permits their use for such purposes and in such
circumstances.*® The policy states that

8. The objective of armed security services from a private security company is to provide a
visible deterrent to potential attackers and an armed response to repel any attack in a manner
consistent with the United Nations ‘Use of Force Policy’, the respective host country legislation
and international law.

9. Armed security services from a private security company may not be contracted, except on
an exceptional basis and then only for the following purposes:
a. To protect United Nations personnel, premises and property.

b. To provide mobile protection for United Nations personnel and property.**°

The force they may use in such instances is limited to the force permitted in the UN rules on
the use of force. A determination as to whether the use of force by PMSCs in such scenarios
amounts to participation in a conflict may thus hinge to some extent on the specifics of those
rules (which I have been unable to find or obtain). Where a peacekeeping force has not become
a party to an armed conflict or is not itself directly participating in hostilities, the use of force
in their defence should not result in the private security guards themselves becoming direct

participants in hostilities.

Where a peacekeeping force has become a party to an armed conflict, on the other hand, the use
of force by security guards in their defence may amount to a direct participation in hostilities.
The current UN commanded and controlled operation in Congo is a challenging case in point.
The UN has hired significant numbers of armed international security guards for MONUSCO
and the Security Council has recently created an Intervention Brigade clearly mandated to use
force against an armed group.*”! This scenario raises difficult questions in this regard in light

of the discussion above.

In particular, there appears to be little consensus among states as to whether the creation of the
Intervention Brigade within MONUSCO leads to all of the forces participating in that operation
becoming involved in an armed conflict against M23 and other organized armed groups, or

whether it is only the Brigade itself. The statements by representatives of several states

389 ‘Chapter IV: Security Management. Section I: Armed Private Security Companies’ in United Nations
Security Management System, Security Policy Manual, November 2012.

3% Ibid, paras. 8 and 9.

31 UN Advisory Committee on Administrative and Budgetary Questions, ‘Reports on the Department of Safety
and Security and on the use of private security’ (7 December 2012) UN Doc A/67/624, Annexes I and II; UNSC
Res 2098 (28 March 2013), para. 9.
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explaining their vote during the meeting of the Security Council when the resolution creating
the Intervention Brigade was adopted indicate that impact of the Brigade on the status of the
whole force was a worry.>*> The representative of Rwanda considered that creation of an
enforcement component within MONUSCO did not alter the status of the rest of the force,

stating,

By deploying the Intervention Brigade, we underscore the need to ensure that the impartiality
of the military component of MONUSCO and the protection of Blue Helmets not be
endangered at any cost. We reiterate the importance of a clear separation between the role of
the Intervention Brigade and that of the regular forces of MONUSCO, whose main purpose is
to protect civilians....3%

The representative from Guatemala, however, was not so sure, indicating that Guatemala
‘would have preferred...that the Brigade, mandated with offensive capabilities, be defined as a
self-contained unit with specific responsibilities, clearly distinguishable from the mandates of
the other MONUSCO brigades, which would then be entrusted with the more conventional
duties of robust peacekeeping operations, including the protection of civilians.” He went on,
‘We are concerned that the entire MONUSCO runs the risk of indirectly becoming a peace
enforcement mission. That would raise many conceptual, operational and legal considerations

that, in our view, have not been adequately explored.’***

The representative from the United Kingdom clearly indicates a view that the entire force is
implicated in the conflict by the creation of the Intervention Brigade. He heartily approved of
the approach and stated,

For it to succeed, it will be important for the whole Mission, including all its troop contingents,
whether they are part of the Intervention Brigade or not, to be willing and able to fully
implement the whole of the Mission’s mandate. It is one Mission with one mandate, one Special
Representative and one Force Commander.>%’

If it were only the Intervention Brigade itself that is a party to the conflict, then, arguably,
providing armed protection for other components of the peace operation force in the territory

might not amount to direct participation in hostilities on the part of the security guards.

392 During the Security Council meeting when Resolution 2098 was adopted, the representative of Rwanda

stated, ‘By deploying the Intervention Brigade, we underscore the need to ensure that the impartiality of the
military component of MONUSCO and the protection of Blue Helments not be endangered at any cost. We
reiterate the importance of a clear separation between the role of the Intervention Brigade and that of the regular
forces of MONUSCO, whose main purpose is to protect civilians...’. See UN Doc S/PV.6943 (28 March 2013).
See also UN Secretary-General, ‘Special Report of the Secretary-General on the Democratic Republic of the
Congo and the Great Lakes Region’, UN Doc S/2013/119 (27 February 2013), recommending the
establishment of the intervention brigade, paras 60ff.

393 UN Doc S/PV.6943 (28 March 2013)

3% UN Doc S/PV.6943 (28 March 2013).

395 UN Doc S/PV.6943 (28 March 2013). The statement of the representative from Luxembourg appears to go in
the same direction.
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Notwithstanding the position of the representatives of Rwanda and Guatemala, however, in this
case the entire force is arguably already a party to the conflict given that MONUSCO was
already providing support to the Congolese government in its armed conflict against M23 and
other organized armed groups.**® This would mean that private security guards using force
against attacks by organized armed groups on peacekeepers or UN property (in line with the
UN policy above) would in fact be directly participating in hostilities. If one were to accept the
approach proposed above that only the components of the peace operation who are located in
an area of hostilities or carrying out acts such as arrests against the armed group in other areas
are members of the UN force with a continuous combat function and subject to attack,
theoretically, private security guards could protect some UN personnel and property against

armed attack without becoming direct participants in hostilities.*”’

At the same time, it must be recalled that modern peace operations are multifaceted and often
have a large civilian component. Not all persons and objects in a peace operation would be
military objectives, such that using armed security guards to protect the civilian component of
a peace operation would occur according to the same paradigm as that outlined above for regular
armed conflicts and the analysis would be the same. Thus, if private security guards were
deployed in Congo to protect only the civilian components of the mission and ideally in areas
located far away from hostilities, the likelihood of their being drawn into direct participation in
hostilities would be slim. Intuitively, however, it seems likely that armed security guards for
the civilian component of the mission would be necessary for precisely those areas where

security is fragile and/or hostilities are ongoing.

1.6 SELF-DEFENCE AND SECURITY GUARDS IN SPECIAL POLITICAL MISSIONS
The use of private security guards to protect UN personnel and property in special political

missions such as the United Nations Assistance Mission in Afghanistan (UNAMA) and the
United Nations Assistance Mission for Iraq (UNAMI) raises further questions. The key

question is, when special political missions are deployed alongside a UN authorized peace

396 1t should be recalled that peacekeeping forces may be carrying out activities within the scope of their mandate

that do not involve an obvious use of force but that nevertheless constitute direct participation in hostilities (an
example is reconnaissance operations). Armed security guards using force to repel an attack on such
peacekeeping forces would, on the basis of the analysis above, likely be directly participating in hostilities.

397 This scenario raises an additional complication, however, which is whether the threshold for bringing other
parts of the force into the armed conflict occurs according to the paradigm of creating a new non-international
armed conflict or whether an attack by an armed group immediately expands the conflict to that other component
of the peace operation.

136



operation (i.e. such that forces are involved in an armed conflict against organized armed groups
in the same host state territory), can the political mission — which does not have its own armed

forces — become a party to the conflict?

In my view, there are two possible ways that a political mission could become a party to an
armed conflict. The first is if it exercises a sufficient degree of control over the armed forces
that are present in the territory for the actions of those forces to be attributable to it. This is an
application of the regime identified in the Nicaragua case (effective control test) and applied
by the ICTY in Tadic (overall control test). A variation of this test was applied in the context
of peace operations by the European Court of Human Rights in Behrami. Without wishing to
go into detail as to the different levels of control necessary to satisfy each test, as well as the
correctness of the standards in those tests, it must be pointed out that the ECtHR was widely
criticised for concluding that the NATO forces conducting the mission in Kosovo could be
attributed to the United Nations on the grounds that the UN Security Council maintained overall
authority and control via the reporting process and the fact that it could stop the mission by
adopting a resolution. Suffice it to say here that at the very least, arguably, operational command
and control over the armed component of the mission would have to vest in the same person or
office responsible for the political mission in order to find that the whole mission has become
a party to the conflict. Even then, the civilian components of the mission remain civilian. As
such, a use of force in defence of them would constitute direct participation in hostilities

according to the same framework as outlined above.

The second way that a political mission could become a party to an armed conflict might be if
the security guard forces that it contracts could become its de facto armed forces. In such a
situation, the existence of an armed conflict would depend on the normal criteria for a non-
international armed conflict — that is, the intensity of the violence and the organization of the
parties. Here, one may suppose that unlike in the case of regular peace keeping forces, the
organization of the security guards may not be such that it satisfies the standard for an armed
group; however, it will depend on the facts. The situation of Nepali private security guards
defending against a mob attack on a UN compound clearly falls short of the threshold for a non-
international armed conflict.>*® Nevertheless, it is not impossible to imagine that the threshold

could be met. If so, there may be an additional factor as well: in order to consider that a conflict

3% See below, Chapter 4, Part A, section 1.3.
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has arisen between the UN political mission and an armed group due to violence that meets the
criteria for a non-international armed conflict, the security guard force (or its actions) would
somehow have to be attributable to the UN mission itself. That is to say, one has to be able to
distinguish between a conflict arising between a group of private security guards and an
organized armed group and a conflict between an organized armed group and a UN political
mission, via the actions of the guards that it hires. Although such a situation has yet to arise, I
submit that analysis of whether it would result in the UN being a party to an armed conflict

should use the criteria for attribution for international organizations.**

This argument may seem far-fetched. However, looking at the situations in which private
security contractors are authorised to use force by the United Nations in its recent policy, one
is struck by the fact that the authorisation is very similar to that granted to the first peacekeeping
forces. In this light, one may ask whether the UN has not already privatized peacekeeping to a

much greater degree than one might suspect at first glance.

2. THE CUMULATIVE EFFECT OF THE TWO CONCEPTS OF SELF-DEFENCE FOR PMSCs

IN PEACE OPERATIONS
Both concepts of self-defence must be considered together to understand their significance for

the use of PMSCs in peace operations in various roles. Often, the limitation of the use of force
to self-defence or the principle of a limited use of force in peace operations may mean that a
peace operation does not become a party to an armed conflict, even if it is deployed in a territory
in which a conflict is occurring. In such situations, the military contingents of peace operations
retain the protection of civilians. In such situations, the use of force in self-defence by PMSCs
contracted as security guards, including to protect the peacekeeping forces themselves, would

not amount to a direct participation in hostilities.

However, the principle of a limited use of force is sufficiently elastic to allow for a significant
use of force in practice, which may entail that (all or part of) a peace operation does become a
party to a conflict. Alternatively, a peace operation may be drawn into becoming a party to a
conflict, depending on the intensity of the violence, through cumulative responses in self-
defence to attacks against it by an organized armed group. The repercussions of this conclusion
in relation to the possibility to use PMSCs as the military contingent of a peacekeeping force

are explored below in Chapter 4. However, when it comes to PMSCs as security guards in a

39 See Chapter 5 below.
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peace operation which has become a party to a conflict, it means that uses of force in self-
defence can entail direct participation in hostilities according to the same paradigm as that set

out above for PMSCs in ‘regular’ armed conflicts.

E. PMSCS IN LAW ENFORCEMENT ROLES IN ARMED
CONFLICTS AND PEACE OPERATIONS

In armed conflicts, the use of force by the authorities is not governed exclusively by
international humanitarian law. Where their activities involve law enforcement, they are
governed by the law applicable — in peacetime and during armed conflicts — to such activities,
which includes human rights law.*?° The exact relationship between IHL and IHRL depends on
the situation and on whether the armed conflict is international or non-international, as the latter
is regulated in less detail under IHL regarding the use of force.*’! In peace operations deployed
in situations where there is no armed conflict, it is a fortiori the case that operations of the
forces are not governed by IHL. When it comes to PMSCs as private actors in armed conflicts
and peace operations, however, there is an additional hurdle to identifying the relevant
obligations.**? This is because, in contrast to international humanitarian law, which applies to
members of the armed forces and to civilians, human rights law applies to states. Not only does
this mean that it should not be lightly assumed that PMSCs (as non-state actors) are bound by
human rights law in armed conflicts, it also entails that further analysis is necessary to establish

that the United Nations (and the people it uses in peace operations) is bound by this body of

400 The applicability of human rights law in times of armed conflict is affirmed by the ICJ in Legality of the
Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226 at para 25 and subsequently in Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory Opinion) [2004]
ICJ Rep 136 at para 106. See also HRC, ‘General Comment No. 31: Nature of the General Legal Obligation
Imposed on States Parties to the Covenant’, UN Doc CCPR/C/21/Rev.1/Add.13, 2004. Frangoise Hampson
argues that even though the United States and Israel have consistently disputed the simultaneous applicability of
IHRL with IHL, ‘it appears unlikely that they can claim to be “persistent objectors”’. See Hampson, ‘Direct
Participation in Hostilities and the Interoperability of the Law of Armed Conflict and Human Rights Law’, in R
Pedrozo and D Wollschlaeger (eds), International Law and the Changing Character of War (87 NWC
International Law Series 2011) 187-216 at 188.

401 Willliam Abresch, ‘A Human Rights Law of Internal Armed Conflict: the European Court of Human Rights
in Chechnya’ (2005) 16 EJIL 741-767; John Cerone, ‘Human Dignity in the Line of Fire: the Application of
International Human Rights Law During Armed Conflict, Occupation, and Peace Operations’ (2006) 39
Vanderbilt J Transnational L 1447; Cordula Droege, ‘The interplay between international humanitarian law and
international human rights law in situations of armed conflict’ (2007) 40 Israel Law Review 347; Heike Krieger,
‘A Conflict of Norms: the Relationship Between Humanitarian Law and Human Rights Law in the ICRC
Customary Law Study’ (2006) 11 J Conflict and Security L 265 — 291; Sassoli and Olson, ‘The relationship
between IHL and human rights law’ (n 128); M Sassoli, ‘Le droit international humanitaire, une lex specialis par
rapport aux droits humains?’ in Auer, Fliickiger, Hottelier (eds), Les droits de [’homme et la constitution, Etudes
en [’honneur du Professeur Giorgio Malinverni (Geneva: Schulthess 2007) 375-395.

402 A further complication is the fact that some states contest the extraterritorial application of human rights law.
See note 345, above (two notes above this one).
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law. This section will therefore focus on the basis on which PMSCs and international

organizations carrying out peace operations may be bound by human rights law.

1 PMSCS AND HUMAN RIGHTS LAW
When it comes to PMSCs used in law enforcement roles on behalf of states in armed conflict

situations that are not peace operations, a preliminary question that arises is how a private, non-
state actor may be bound by human rights law. In armed conflicts, this issue also arises for
organized armed groups, and some conclude that there is an inequality of belligerents due to
the fact that such groups are not bound by human rights law.**® Part of the concern is that such
rules would be unrealistic for some armed groups to comply with, such that they result in a
situation where people may be less protected than if IHRL did not apply at all.*** It is, therefore,
not an issue that is specific to PMSCs. It is distinct, however, in that it is generally states that
use PMSCs in the context of non-international armed conflicts. If PMSCs are engaged in a law
enforcement role by states in non-international armed conflicts, the fact that they operate in
conjunction with the state means either that their conduct can be attributed to the state and
therefore must be subject to the obligations binding the state, or that one cannot presume that it
would be unrealistic for them to comply with those obligations. In addition, where human rights
violations would amount to international crimes, such as torture, PMSCs may be bound by the
human rights norm via international criminal law.*% Of course, where the right to life is
concerned, private actors have no power to use lethal force except in situations of self-defence,
as outlined above. But where they have been specifically tasked with law enforcement functions
by a state, due diligence obligations entail that the state must ensure that there are checks on

their power at least equivalent to those that apply to state forces.*’ I will now turn to a

403 See Jann Kleffhner, ‘The applicability of international humanitarian law to organized armed groups’ (2011) 93
IRRC 443-461 for a review of the theories and literature. See also Lindsay Moir, The Law of Internal Armed
Conflict (Cambridge University Press 2002) 44-45, stating that IHL has ‘no binding force for the insurgents’;
Liesbeth Zegveld, The Accountability of Armed Opposition Groups (Cambridge University Press 2002) 38-55
(reviewing theories). See also Sandesh Sivakumaran, The Law of Non-International Armed Conflict (Oxford
University Press 2012) 93-99, especially at 97, where he argues that, ‘There is a fair amount of practice to
suggest that, at least in certain limited situations, armed groups have obligations pursuant to international human
rights law’.

404 Marco Sassoli, ‘Introducing a sliding-scale of obligations to address the fundamental inequality between
armed groups and states?’ (2011) 93 IRRC 425 at 430. For example, if insurgents were to conclude that they
could not lawfully detain government soldiers, they might simply decide to kill them.

405 Andrew Clapham makes this argument in ‘Human rights obligations of non-state actors in conflict situations’
(2006) 88 IRRC 491-523 at 518.

406 Clapham refers to the Voluntary Principles on Security and Human Rights as and the ‘voluntary code model
which is currently most influential’. (Ibid at 521) In my view, voluntary codes and other self-regulatory
mechanisms are insufficient to conclude that PMSCs are subject to ‘binding’ obligations.
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discussion of PMSCs and law enforcement under IHL and IHRL, particularly in regard to the

use of force and detention activities — including in peace operations.

2 LAW ENFORCEMENT RULES UNDER IHL AND IHRL
There are few rules in IHL on how law enforcement operations must be conducted, but IHL

does make clear that even in international armed conflicts, not all situations are governed by
IHL rules on the conduct of hostilities when it comes to the use of force. In armed conflicts —
especially in non-international armed conflicts, but also in situations of occupation and peace
operations — it is crucial to distinguish between military operations and law enforcement. For
PMSCs in armed conflicts, it is important to understand that some activities that look like law
enforcement in fact entail directly participating in hostilities. When it comes to peace support
operations, I have argued above that in circumstances where the peacekeepers are fighting an

armed group, even PMSC peacekeepers must in any case have combatant status.

In non-international armed conflicts where international human rights law plays a more
significant role even in a ‘battlefield’ context, government armed forces seeking to use force
against or to detain fighters operate on the cusp of a law-enforcement paradigm.*’’” However,
even though human rights rules may significantly inform the acts armed forces may take against
fighters in non-international armed conflicts, both in international and non-international armed
conflicts, the use of force, arrest and detention of enemy armed forces, fighters, or members of
armed groups remains an act of hostilities. Consequently, if such acts were to be conducted by
non-members of armed forces, such as PMSCs, those acts would constitute direct participation

in hostilities.

In a peaceful, domestic context, it is not unusual to see private security guards exercising quasi-
law-enforcement activities such as patrolling specific zones, conducting preventive surveillance
by monitoring data transmitted by security cameras, and organizing security measures to
‘police’ public events.*”® When transposed to a situation where armed conflict is occurring,
some of those activities, although carried out in a spirit of law enforcement, may lead the
security personnel in question to directly participate in hostilities. While I understand the vital

need for security in conflict situations for the civilian population, and while I acknowledge the

407 Sassoli and Olson, ‘The relationship between IHL and human rights law’ (n 128); Doswald-Beck, ‘The right
to life in armed conflict (n 307); Abresch (n 401) 741-767.
408 For a detailed description of such activities in the US see Joh, ‘Paradox of Private Policing’ (n 251) 73-83.
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role PMSCs may help to play in ensuring that security, I believe that it nonetheless remains
crucial that the activities of PMSC personnel do not cross the line into direct participation in
hostilities. Accordingly, identifying the relevant factors distinguishing law enforcement from

military operations under IHL is key.

The line between what constitutes a use of force constituting a military operation versus that
which is a police operation (or law enforcement) is much easier to draw in the context of
international armed conflicts than in non-international armed conflicts. In IHL of international
armed conflicts, any use of force against the adversary’s combatants is perforce a military
operation and subject to the rules on the conduct of hostilities. Uses of force against civilians,
unless those civilians are directly participating in hostilities, may only occur in the context of
law enforcement, either on the party’s own territory or in situations of occupation. As I noted
above, specific, detailed rules on the use of force in law enforcement operations carried out
against civilians on a belligerent’s own territory*® or on occupied territory, beyond prohibitions
against torture, cruel treatment, murder, and physical or moral coercion, are not set out in the
Geneva Conventions or Additional Protocol 1.*!° One can, however, deduce some rules on law
enforcement for occupying powers from the existing rules of IHL — in particular, via a
combination of Article 43 of the Hague Regulations requiring the occupying power to ‘restore
and ensure...public order and safety’ and Article 64 of GC IV regarding the power to legislate

in order to ‘maintain orderly government of the territory’.

In non-international armed conflicts, force used in the context of an arrest of members of an
armed group may legitimately be construed as either a military operation or a law enforcement
operation, depending on the circumstances. In peacekeeping operations where the peacekeeping
force is engaged in an armed conflict against an armed group, the same reasoning applies. As
the discussion below will show, human rights tribunals, and in particular the ECtHR, do not
always clarify whether they conceive a use of force to be a military operation or a police

operation.*'! As such, it can be difficult to determine with absolute clarity whether, in their

409 For example, the internment of civilians of enemy nationality during the Second World War in North
America. At that time, no international humanitarian law treaty dealt with the treatment of civilians but even
now, the Fourth Geneva Convention prescribes detailed rules on internment conditions, but no rules on how an
arrest may be effected beyond the absolute prohibitions listed above.

410 See Articles 27, 31, 32 GC IV and Article 3 common to the four Geneva Conventions.

411 See, for example, ECHR Isayeva v Russia (App no 57950/00) Judgment 24 February 2005, paras 175-76;
ECHR, Khatsiyeva v Russia (App no 5108/02) Judgment 17 January 2008; ECHR Mansuroglu v Turkey, (App
no 43443/98) (Judgment) 26 February 2008, paras 86-89; ECHR Pad v Turkey (App no 60167/00 (28 June 2007)
(Admissibility).
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view, different rules on the use of force apply according to whether it is a military operation or
a law enforcement operation.*'? In some tribunals, IHL and its rules on the conduct of hostilities
supersede any human rights principles on proportionality in the use of force when operations
involve armed groups.*!® This would imply that such actions against armed group members (in
a clearly hostile situation) are not law-enforcement activities. Cases from the European Court
of Human Rights, however, are less clear. For example, the Court has suggested that even in a
case where the facts regarding the degree of hostile action were contested between the parties,
but where it was admitted that at least some of the persons killed were members of an armed
group, the government forces should have respected the requirements for the use of force
normally applicable to a law enforcement paradigm and been prepared with non-lethal means
to subdue the individuals in question.*!* Whether this is the standard also expected by IHL in

such a context is a somewhat unsettled question.

In situations in which armed group members are not engaged in hostile action, a law
enforcement operation using force based on the principles drawn from international human
rights law is required.*'®> However, the qualification of such an act as a law enforcement
operation calling for a human rights law paradigm does not settle the question as to whether
such acts entail direct participation in hostilities. In my view, because such acts occur against
armed groups in the context of armed conflict, they involve hostilities. Thus, PMSCs may not
be charged with law enforcement roles that would entail their conducting ‘police’ operations

against armed group members.

This principle may not be easy to grasp. Armed groups may be outlawed in domestic law in the
territory in which they are operating and therefore also treated as criminal (or ‘terrorist’) in
nature. Nevertheless, operations against them may thus easily cross the boundary between what
is mere law enforcement and what constitutes direct participation in hostilities. This can
especially be a problem when PMSCs are patrolling unstable environments as part of the overall
security ‘forces’ in a non-international armed conflict. If such PMSC patrols encounter violence

by armed groups in non-international armed conflicts, since in any case they should not take

412 Sassoli and Olson (n 128) at 612.

413 This is what the Inter-American Commission on Human Rights held in Abella v. Argentina, Case no 11.137,
Report no 55/97, 18 November 1997, para 178.

414 ECHR, Mansuroglu v Turkey (App no 43443/98) (Judgment) 26 February 2008, paras 86-89.

415 Human Rights Committee, Suarez de Guerrero v Colombia, Comm no R.11/45 (31 March 1982) UN Doc
Supp no 40 (A37/40).
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action that would lead them to directly participate in hostilities, it would be wise to limit their
responses to what is permitted under a self-defence framework, which is in turn in line with law
enforcement and human rights law standards, governed by the cornerstone principles of
necessity and proportionality. Ideally, PMSC guards should not be contracted to patrol areas
subject to attack by armed groups. The problem is that this may be precisely the kind of place
where they are used in an effort to enhance stability or security. A trickier situation, however,
is one where PMSC security guards are faced with civilians who are directly participating in
hostilities but who are not members of armed groups. Would a use of force on the part of PMSCs
against such individuals constitute in itself a direct participation in hostilities or would it be

merely law enforcement?

When it comes to what are unquestionably law enforcement operations involving a use of force
against civilians who are not directly participating in hostilities and not armed group members
with a continuous combat function, IHL has little to say beyond fundamental guarantees such
as the prohibition of summary execution and torture. Thus, such actions will be governed by

domestic law and international human rights law.

In peace operations, the rules of engagement for the force and the mandate will provide the
legal basis and framework for such activities.*'® Some argue also that the rules on the use of
force in military occupation should be applied on a de facto basis for peacekeeping.*!” As a
graduated use of force tends to be required in peace operations, the appropriate response to a
use of force by an armed group will be more in line with that of police in law enforcement
situations than that for combatants operating in an armed conflict paradigm.*'® When it comes
to detention activities, the mandate and relevant documents can specify different procedures to

those set down in human rights law.*'” The Secretary-General’s Bulletin on IHL also sets down

416 On the rules of engagement, see Cammaert and Klappe (n 373) 154-157. See also Marten Zwanenburg,
‘Pieces of the Puzzle: Peace Operations, Occupation and the Use of Force’ (2006) 45 Military Law and Law of
War Rev 239-248.

417 Zwanenburg, ibid at 244,

418 Cammaert and Klappe (n 373) 155 write, ‘In a case of hostile intent, Rules of Engagement will authorize an
incremental escalation of force to counter the threat.” The rule they articulate, however, indicates that ‘In some
circumstances operational urgency may dictate the immediate use of deadly force.’ Ibid 154.

419 For example, the SOFA for UNFICYP authorised ‘UN military police’ to detain ‘any Cypriot citizen
committing an offence or causing a disturbance on [UN] premises ... without subjecting them to the ordinary
routine of arrest, in order to immediately hand him to the nearest appropriate Cypriot authorities...’. Exchange of
letters Constituting and Agreement concerning the Status of the United Nations Peacekeeping Force in Cyprus,
492 UNTS 57 (para 14) (31 March 1964), cited in B Oswald, ‘The Law on Military Occupation: Answering the
challenges of detention during contemporary peace operations?’ (2007) 8 Melbourne J Intl L 311-326 at 314,
note 14 and accompanying text. See also Frederik Naert, ‘Detention in Peace Operations: The Legal Framework
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specific obligations with respect to the treatment of detained persons.*?’ If the forces of the

peace operation are engaged in an armed conflict, IHL rules on detention may also apply.**!

As for the specific content of the applicable rules, since there is no change in the way they must
be applied by PMSCs (on the theory that PMSCs are indeed somehow bound by such
obligations), it is not necessary to explain the rules in further detail here. Where the rules in
peacekeeping operations are vastly different (due to the mandate, etc.) to the normally
applicable law, it will be important to ensure that PMSCs are well informed and trained to apply

such rules in a manner that conforms to the general international framework.

F. FLESHING OUT THE CONTENT OF CERTAIN IHL
OBLIGATIONS FOR CIVILIANS

There may be room for debate on whether all of the obligations in international humanitarian
law apply directly to all individuals who find themselves in a situation of armed conflict, or
whether it is only the criminalised rules that have such direct application to individuals.**> Even
if some rules are not directly applicable to PMSC personnel, the fact that the state hiring them
is bound by them means that in some cases, the rules must in effect be implemented by the
PMSC ‘on behalf of the state. It is worth considering whether some rules may need further
elaboration in order to be implemented by PMSCs in a way that complies with IHL. Below, I
will consider rules of IHL that govern many of the activities of PMSCs that do not necessarily

involve a use of force in their execution.

and Main Categories of Detainees’ (2006) 45 Military Law and Law of War Review 51-78, 53. Naert asserts that
international human rights law may form part of the applicable law, but he does not specify on what basis that
law applies to UN peace operations — or indeed, if it applies to UN peace operations. See also B Oswald,
‘Detention by United Nations Peacekeepers: Searching for Definition and Categorisation’ (2011) 15 J Intl
Peacekeeping 119-151.

420 UN Secretary-General, Observance by United Nations forces of international humanitarian law, 6 August
1999, UN Doc ST/SGB/1999/13, section 8.

421 In this regard, the Copenhagen Process Principles and Guidelines may provide a useful framework: The
Copenhagen Process on the Handling of Detainees in International Military Operations, October 2012:
http://um.dk/da/~/media/UM/Danish-site/Documents/Politik-0g-
diplomati/Nyheder_udenrigspolitik/2012/Copenhangen%20Process%20Principles%20and%20Guidelines.pdf.
These guidelines have been criticized, however, and it is not clear that they are meant to apply to UN peace
operations.

422 See Milanovic (n 2) and Lindsey Cameron and Vincent Chetail, Privatizing War: Private Military and
Security Companies under Public International Law (Cambridge University Press 2013) 366-382.
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1 MEETING THE STANDARDS AND CONDITIONS OF INTERNMENT AND DETENTION

FOR POWS AND CIVILIANS
PMSCs are frequently involved in the construction of military bases and other logistics

operations. They have also been known to play a role in detention facilities, whether as guards,
catering staff, translators or maintenance workers.*** This role has taken on significant
dimensions at the domestic level within some states that allow for private prisons and may be
seen as a viable field for expansion for PMSCs in conflict zones abroad, especially as roles
involving the use of force become more controversial.*** Consequently, even though many of
these roles do not involve a use of force, the Geneva Conventions nevertheless closely govern
these activities and set standards that are important for the protection, health and safety of

prisoners and detainees.

When it comes to POWs, some of the standards are phrased in a manner that allows for an
objective implementation and assessment, such as Article 26 GC III, which requires that ‘basic
daily food rations shall be sufficient in quantity, quality and variety to keep prisoners of war in
good health and to prevent loss of weight or the development of nutritional deficiencies.’**
Other standards and measures for the protection of POWs, however, are phrased in such a way
as to relate to the equivalent standards for the armed forces of the Detaining Power. For
example, ‘Prisoners of war shall be quartered under conditions as favourable as those for the
forces of the Detaining Power who are billeted in the same area’;**° and ‘the transfer of
prisoners of war shall always be effected humanely and in conditions not less favourable than
those under which the forces of the Detaining Power are transferred’.**’ In addition, ‘no
prisoner of war shall be assigned to labour which would be looked upon as humiliating for a
member of the Detaining Power’s own forces.”**® These standards are normally easy for a Party

to measure because it knows its own conditions and culture in great detail and knows

423 The most well-known was the role of CACI and Titan employees as translators and interrogators in Abu
Ghraib prison in Iraq.

424 The US Government put out a call for tenders on the new prison it has announced that it is building in
Afghanistan in 2009 - 2010. While most would no longer qualify that conflict as international in nature, such that
the standards of Geneva Conventions III and IV may not be directly applicable, the simple fact that it is
occurring illustrates the relevance of this exercise. The call for tenders can be found at
https://www.fbo.gov/index?s=opportunity&mode=formé&id=7ca383ddcd24b58df70ccdbff27f1935 &tab=core& _
cview=0 (accessed 20 January 2010).

425 Article 26 GC III para 1. For a recent interpretation by a Claims Commission as to what may or may not
satisfy these criteria, see Eritrea-Ethiopia Claims Commission, Partial Award — Prisoners of War — Eritrea’s
Claim 17 (1 July 2003) paras 106-118.

426 Article 25 GC I1I para 1.

427 Article 46 GC 111 para 2. In addition, evacuation of POWSs from combat zones must be effected ‘in conditions
similar to those for the forces of the Detaining Power in their changes of station.” Article 20.

428 Article 52 GC I para 2.
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instinctively whether what it is providing is inferior to what its own forces enjoy.**° However,
it cannot be presumed that a PMSC will be as intimately acquainted with the treatment and
conditions of members of the forces of the Detaining Power and it therefore cannot be surmised
that it will automatically implement the equivalent standards and conditions. Consequently, a
PMSC contracted to perform tasks in these areas must be closely and scrupulously supervised
by the Detaining Power to ensure the standards are equivalent. Merely stating in a contract that
they must be equivalent would be insufficient to ensure the respect of the standards as it cannot
be presumed that a PMSC, even composed in part of former armed forces members, will know
those standards. Of course, if the same PMSC builds the facilities for the armed forces and the
detention facilities, one can presume that that firm would be alert to the standards of the

Detaining Power.

The fact that PMSCs operate as profit-making enterprises, which will normally seek to reduce
costs so as to maximise return, may also lead one to question whether such an approach will
automatically lead to standards that are somehow incompatible with the requirements of IHL.*°
Limited resources will certainly not excuse a state from liability for failing to meet its

obligations under the Conventions;*!

in my view, the primary responsibility indeed falls to the
state to ensure that it is not awarding contracts to unrealistically low bids by private companies.
Standards demanding conditions equivalent to those of the Detaining Power may thus not be
knowingly under-funded.*? That being said, in my view there is no prima facie or a priori
reason why a for-profit enterprise could not satisfy the requirements of IHL in this domain. It

should simply be noted that the Eritrea-Ethiopia Claims Commission stated that ‘scarcity of

429 In situations where general conditions are so poor as to make it uncomfortable also for the Detaining Power’s
forces, the Ethiopia/Eritrea Claims Commission held that it is incumbent on the Detaining Power to ‘do all
within its ability’ to make transfers (etc) ‘as humane as possible’. Eritrea-Ethiopia Claims Commission, Partial
Award — Prisoners of War — Ethiopia’s Claim 4 (1 July 2003) para 137.

430 Indeed, this normal feature of business may seem to be exacerbated by the fact that the usual way to award
contracts is to favour the lowest bidder and therefore to cut costs as much as possible. The Montreux Document
recommends that the lowest price should not be the primary criteria for awarding contracts (Part II, point 5);
however, that recommendation may not be realistic or in harmony with most States’ policies regarding tendering
and awarding of contracts.

431 The Ethiopia-Eritrea Claims Commission noted, with apparent approval, that ‘Neither Party has sought to
avoid liability by arguing that its limited resources and the difficult environmental and logistical conditions
confronting those charged with establishing and administering POW camps could justify any condition within
them that did in fact endanger the health of prisoners.” Ethiopia’s Claim 4 (n 429) para 89; Eritrea’s Claim 17 (n
425) para 89.

432 This is especially the case with regard to POWs since Article 12 GC III expressly stipulates that a Detaining
Power always retains ultimate responsibility for the treatment of POWSs, even if it transfers them lawfully to
another Power.
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finances and infrastructure cannot excuse a failure to grant the minimum standard of medical

care required by international humanitarian law.’*3

I note also with respect to PMSCs operating in detention facilities that PMSCs should be made
aware that, as they are not officers of the armed forces, they cannot require POWs to salute

them.**

When it comes to civilian internees, the requisite standards and conditions for facilities, medical
and health services are spelled out in detail in Geneva Convention IV and, in my view, do not
require any further elaboration in order to be implemented by PMSCs.*® Recall, however, that
deaths and serious injury of internees must be ‘immediately followed by an official enquiry by
the Detaining Power’. *® Should an interned person suffer death or serious injury in a
detention/interment facility in which PMSCs play a role, the PMSC in question — nor any other

PMSC in its stead — may not investigate itself as a sufficient enquiry.

The need to respect the extensive and detailed record-keeping rules in all the Geneva
Conventions must be impressed on any PMSC having a role where it comes into direct
administrative contact with POWs or protected persons.*” Even though camp commanders
remain ultimately responsible for such record-keeping, PMSCs having roles in the camps need

to be made aware — for example, the rules on confiscation of property, and so forth.

2 FUNDAMENTAL RIGHTS AND FREEDOMS
Under IHL, there are a number of absolute prohibitions regarding the treatment of persons

protected by the Geneva Conventions and Protocols. For example, carrying out reprisals against

433 Ethiopia’s Claim 4 (n 629) para 125.

434 Article 39 GC 1L

435 For example, Article 85 GC 1V sets out objective standards for the physical conditions of the camp,
stipulating (in part), ‘The premises shall be fully protected from dampness, adequately heated and lighted, in
particular between dusk and lights out. The sleeping quarters shall be sufficiently spacious and well ventilated
and the internees shall have suitable bedding and sufficient blankets, account being taken of the climate, and the
age, sex and the health of the internees.’ Article 85 goes on to specify the required level of cleanliness, provision
of soap, etc. As the standards are objective and detailed and not linked to or dependent on conditions of the
detaining power elsewhere, there is no objective reason a PMSC could not satisfactorily implement them. Many
other Articles fill out this regime, especially Articles 83-92 GC IV.

436 Article 131 GC 1V.

437 Records of disciplinary punishments (Article 123 GC IV) and lists of labour detachments (Article 96 GC IV),
for example must be kept by camp commanders, who must be officers of the armed forces of a party to the
conflict (Article 123 GC IV); as such, PMSCs are not directly concerned by those obligations. On the other hand,
there is an obligation to make an official record of death (Article 129 GC IV) and obligations to issue receipts
when taking monies, valuables and any identification documents of internees (Article 97 GC IV).
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8 or conducting scientific experiments on persons **° are

protected persons or property
absolutely prohibited by IHL. Collective punishment is prohibited,*® as are murder, torture,
rape, sexual assault, enslavement, hostage-taking, mutilation and threats to commit any of those
acts.**! By and large, these prohibitions are the same for POWs, persons hors de combat, and
civilian protected persons, and do not require any ‘translation’ (or adaptation) in order to be
fully respected by PMSCs. When it comes to the potential involvement of PMSCs in acts that
may constitute torture, it is nevertheless important to underscore that IHL does not require the
participation, complicity or awareness of a public official of the acts in question in order for
such acts to constitute torture.**? This is an important difference from the UN Convention
against torture, under which the complicity of a public official is necessary for acts to constitute
torture.**®> One has to add, however, that under general human rights instruments, treaty bodies
clearly acknowledge that acts committed by non-state actors fall under the prohibition of

torture.***

3 RECRUITMENT
PMSCs are very frequently involved in recruiting and training military forces, including in

situations where armed conflicts and even military occupations are ongoing.**® In carrying out

438 GC I, Article 13; GC IV, Article 33(3).

439 GC I Article 13; GC IV, Article 27.

40 GC III Article 87(3); GC 1V Article 33(1), Article 75 AP 1.

441 See Article 75 AP 1, Article 4 AP 11 as well as Article 3 common to the Geneva Conventions. The
prohibitions in Article 75 AP I, which is widely considered to constitute customary international law, apply to
protect all persons who find themselves in a situation of international armed conflict and who are in the power of
a Party to that conflict, thus extending beyond ‘protected persons’. Note also that many of these carry broad
definitions and that use of the term ‘rape’ here is illustrative of the more comprehensive ‘outrages upon personal
dignity, in particular humiliating and degrading treatment, enforced prostitution and any form of indecent
assault’ contained in Article 75(2)(b) AP L.

42 See Prosecutor v Furundzija (Trial Judgment) IT-95-17/1-T (10 December 1998) paras 134-64 (affirmed on
appeal, Prosecutor v Furundzija (Appeal Judgment) IT-95-17/1-A (21 July 2000) para 111, which held (in
obiter) that the complicity of a public official is an element of torture in armed conflicts, but which was
subsequently reversed as a condition by the ICTY Appeals Chamber in Prosecutor v Kunarac (Appeal
Judgment) IT-96-23 (12 June 2002) paras 146-8 (confirming the Trial Chamber’s interpretation in Kunarac).
The Kunarac interpretation was confirmed by the ICTY Appeals Chamber in Prosecutor v Kvocka (Appeal
Judgment) IT -98-30/1-A (28 February 2005) para 284. See also C Burchard, ‘Torture in the Jurisprudence of the
Ad Hoc Tribunals’ (2008) 6 J Intl Crim Justice 159-182 at 174 and K Roberts, ‘The Contribution of the ICTY to
the Grave Breaches Regime’ (2009) 7 J Intl Crim Justice 743 at 757-758. Furthermore, Article 32 GC IV
prohibits ‘any other measures of brutality whether applied by civilian or military agents.’

443 UN Convention Against Torture, Article 1(1) defines certain acts as constituting torture ‘when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity.” Article 1(2) of the UN Convention adds nevertheless that its definition ‘is
without prejudice to any international instrument or national legislation which does or may contain provisions of
wider application’.

444 See for example HRC, ‘General Comment No 20, para 2; HLR v France (App no 24573/94) ECHR 1997-I11
758, para 40.

45 Consider, for example, the contract worth USD 48 million awarded to Vinnell Corporation in August 2003 to
train 9 battalions for the new Iraqi Army. However, according to available information, it seems that the
recruiting in that case was handled at least in part by the armed forces of Coalition members. See DP Wright and
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this activity, and, moreover, when recruiting local staff to work for PMSCs themselves in
security-related tasks,**® PMSCs need to be especially attentive to the prohibition against
compelling protected persons to serve in the enemy armed forces.**” Specifically, Article 51
GC 1V states that an occupying power ‘may not compel protected persons to serve in its armed
or auxiliary forces. No pressure or propaganda which aims at securing voluntary enlistment is
permitted.”**® This prohibition is phrased sufficiently broadly to capture more than bald-faced
compulsion and demands consideration of the more subtle tactics that may fall within its
purview.** In the context of theatres of conflict, where unemployment tends to be high, and, in
addition, where trafficking of individuals to work as contractors has been officially reported as
occurring,*? it is imperative that PMSCs be made aware of this prohibition and their activities
be closely monitored. In addition, these jobs can be very dangerous for local nationals, as many

have been subject to torture and killing by militias for collaborating with the occupying forces,

in addition to the dangers arising from their proximity to military objectives in such roles.

CONCLUSION

If international humanitarian law is to protect the greatest number of people in dire situations,
it must not be overly complicated to understand or respect. If everyone in situations of armed
conflict would abide by its most basic prohibitions not to murder, rape and torture, it would
already go a long way to protecting civilians and other vulnerable persons. But some rules of
international humanitarian law are perhaps less intuitive due to the fact that are a product of the
fundamental tension of IHL, which is to balance the principle of humanity against military

necessity. International humanitarian law allows for significant numbers of individuals to use

TR Reese, ‘On Point II: Transition to the New Campaign: The United States Army in Operation Iraqi Freedom
May 2003 — January 2005’ (Defense Department, US Army Combined Arms Center 2008) especially Chapter
11, “Training the Iraqi Security Forces’ 427-533 especially at 435-6.

446 In particular, those which may be considered to have combatant status under 4A(2) of GC I11. The fact that
PMSC:s rely heavily on local hires is well-known. What is not easy to establish from official documents,
however, is how many local hires conduct this kind of security work for these types of firms.

47 Article 23(2) of the Hague Regulations and, for occupied territories, Article 51 GC IV. Compelling a person
to serve in the armed forces of a hostile power in fact constitutes a grave breach of Convention IV: Article 147
GCIV.

448 Emphasis added.

449 The Commentary to Article 51 emphasises that the broadening of the absolute prohibition (as compared to the
prohibition in the 1907 Hague Regulations) was done intentionally in reaction to widespread disrespect of the
prohibition during the Second World War. Pictet, Commentary GC 1V (n 133) 292-3.

450 US Department of State, ‘Trafficking in Persons Report 2006’ 19. Online:
http://www.state.gov/documents/organization/66086.pdf (last accessed 26 January 2010). Obviously, trafficked
individuals, while compelled, are most likely by definition not nationals of the occupied power and therefore not
protected as such by this provision. However, the existence of trafficking indicates that some PMSCs have
resorted to coercive methods to obtain staff and is thus illustrative of the potential problem.
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force against and to kill others lawfully and with impunity. It is an extraordinary law for
extraordinary circumstances, but which is recognised and accepted by all states. In this, the
principle of distinction plays a central role in keeping armed conflict from descending into

murderous total war.

In this chapter I have discussed in great detail the ways in which private military and security
contractors can be drawn into hostilities as direct participants. This occurs in part due to the
nature of the tasks that states sometimes contract them to perform, and in part due to an evident
willingness on the part of the industry to exploit the individual right to use force in self-defence

order to fulfil their contractual duties.

My concerns with this tendency may seem overwrought to some. Certainly, industry
representatives sigh in exasperation any time mention is made of concerns about direct
participation in hostilities by PMSCs. They scoff that apparent worries over whether PMSCs
would have POW status are rooted in a complete lack of understanding of contemporary
conflicts, in which PMSCs legitimately have more reason to fear being kidnapped and beheaded

than tried by a detaining power for unlawfully participating in hostilities.

I am not impervious to the validity of the sentiment behind such statements; in my view,
however, they miss the point. [ agree that a probable lack of POW status may not be a paramount
concern for the average PMSC. But I do think that some might be interested to know that the
nature of some of their tasks and acts means that, under IHL at least, it may be lawful for
opposing forces to target them directly, even if only for a limited time. Moreover, my concerns
regarding the increasing use of persons who are neither combatants nor fighters in situations of
armed conflict in roles implicating them in hostilities centre on the likelihood that such
participation inevitably contributes to a weakening of the principle of distinction. When it is
not clear who may be lawfully targeted in war, the danger is that everyone becomes a potential

target.
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3 THE LIMITS ON THE ABILITY TO RESORT TO
PMSCs

This chapter will consider the legal aspects of the potential uses of private military and security
companies under public international law. This study does not take a stand from a policy
perspective as to the wisdom of resorting to PMSCs. That being said, ethical considerations
regarding the use of PMSCs are to some extent intermingled with questions of legitimacy and
good faith, both of which may affect the legality of their use in different contexts and will be
assessed in that light. Until recently, international lawyers have limited their inquiries into the
lawfulness of outsourcing to PMSCs to a discussion of the feasibility of ensuring accountability
for the firms’ actions.! This chapter is designed to inform the debate on PMSCs by elucidating
whether under the existing law states and the international community may use them lawfully
in various current and proposed roles. In what follows, I eschew analysis as to whether current
law reflects contemporary values and should be altered to allow for or prohibit their use and

focus exclusively on the lege lata.

The Working Group on the use of mercenaries of the UN Human Rights Council produced a
Draft Convention on Private Military and Security Companies in 2010, which, among other
things, seeks to prohibit the delegation or outsourcing of inherently state functions to PMSCs.?
The proposed article stipulates that

Each State party shall define and limit the scope of activities of PMSCs and specifically
prohibit the outsourcing to PMSCs of functions which are defined as inherently State functions,
including direct participation in hostilities, waging war and/or combat operations, taking
prisoners, law-making, espionage, intelligence, knowledge transfer with military, security and
policing application, use of and other activities related to weapons of mass destruction, police
powers, especially the powers of arrest or detention including the interrogation of detainees,
and other functions that a State party considers to be inherently State functions.

! See, eg, Simon Chesterman, ‘Lawyers, Guns and Money: The governance of business activities in conflict
zones’ (2011) 11 Chicago J Intl L 321 at 336: ‘There are two basic reasons why certain functions should never
be outsourced. First is if it would make effective accountability impossible--as in the case where a program
operates in secret and has the potential for abusive conduct. Second is where the public interest requires
oversight by a governmental (and therefore politically accountable) actor.” This has begun to change with the
discussion of the UN Working Group’s Draft Convention.

2 ‘Report of the Working Group on the use of mercenaries as a means of violating human rights and impeding
the exercise of the right of peoples to self-determination’, Annex, ‘Draft of a possible Convention on Private
Military and Security Companies (PMSCs) for consideration and action by the Human Rights Council’, UN Doc
A/HRC/15/25 (5 July 2010), Article 9.
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The Draft Convention also defines inherently state functions as ‘functions which are consistent
with the principle of the State monopoly on the legitimate use of force’.> The Working Group
acknowledges that ‘a number of experts and States stressed that there is no agreed definition in
international law on what constitutes inherently governmental functions and that defining such
functions could prove difficult.”* Even for those who accept such a prohibition in principle,
some of the activities itemized in the Draft Convention are puzzling — in particular, that relating
to ‘knowledge transfer’.® Others have pointed out that terms such as ‘waging war/combat
operations’ are unclear and would need to be defined more carefully if they are to be

operational.®

The analysis in this chapter attempts to identify limits to outsourcing in existing law. Some of
the activities and limitations discussed herein may intersect with the proposed prohibitions in
Article 9 of the Draft Convention. In other respects, the analysis here and in the previous chapter
— especially of direct participation in hostilities — may also serve to elucidate more fully the
content and contours of the prohibitions proposed in the Draft Convention. Nevertheless, the
analysis here is independent of proposed Article 9 in the Draft Convention and does not seek to
test whether that article merely codifies some existing prohibitions or is entirely de lege ferenda.
If the Draft Convention were to be adopted and ratified by states, it would of course constitute

a black letter limitation on outsourcing.

A word on the Montreux Document on pertinent international legal obligations and good
practices for states related to operations of private military and security companies during
armed conflict is appropriate here.” The Montreux Document is not a treaty; rather, it is a soft-
law instrument that re-states certain existing legal obligations of states and sets down a

collection of ‘good practices’. In its restatement of legal obligations (Part I), the Document

3 Ibid, Article 2(i).

4 ‘Report of the Working Group on the use of mercenaries as a means of violating human rights and impeding
the exercise of the right of peoples to self-determination’, (Jos¢ Gomez del Prado, Special Rapporteur), para 82.
For the positions of states, see the reports on regional consultations relating to the Draft Convention:
A/HRC/15/25/Add.4 (Bangkok); A/HRC/15/25/Add.5 (Addis Abeba); A/HRC/15/25/Add.6 (Geneva).

5 Laurence Juma, ‘Privatisation, human rights and security: Reflections on the Draft International Convention on
Regulation, Oversight and Monitoring of Private Military and Security Companies’ (2011) 15 Law, Democracy
& Development (Online).

¢ Nigel D. White, ‘The Privatisation of Military and Security Functions and Human Rights: Comments on the
UN Working Group’s Draft Convention’ (2011) 11 Human Rights L Rev 133-151 at 139.

7 ‘Montreux Document on pertinent international legal obligations and good practices for states related to
operations of private military and security companies during armed conflict’ (17 September 2008), Transmitted
to the UN General Assembly and Security Council in UN Doc A/63/467-S/2008/636 (6 October 2008)
(Montreux Document).

153



refers only to acts that are explicitly reserved for states in the black letter law of the treaties.®
In Part II, listing ‘good practices’, the Document indicates that ‘To determine which services
may or may not be contracted out’, states that contract PMSCs should ‘take into account factors
such as whether a particular service could case PMSC personnel to become involved in direct
participation in hostilities.”® The analysis in the previous chapter illustrates the complexity of

that requirement. This chapter will examine the issue from a different angle.

Some limits on the right of states to use private military and security companies are self-evident.
Obviously, a state may not do through PMSCs what it may not do with its own armed forces.
As I will show below, the rules on the use of force (and in particular the definition of aggression)
are already quite clear on that issue. Beyond that, neutral states have due diligence obligations
concerning private persons on their territory even if they do not contract them. Here, I deal only
with the question whether international law prohibits a state to do certain things through, with

or by PMSCs which it may do through its own armed forces.

A THE LIMITS IMPOSED BY INTERNATIONAL LAW ON THE USE
OF ARMED FORCE - JUS AD BELLUM

In the following section, I will examine whether the international law regulating the
circumstances under which states may use force lawfully also regulates which actors may be
implicated in that use of force. In other words, does the jus ad bellum have anything to say
about whether states may have recourse to private military and security companies?!? In the
course of this analysis, I will attempt to tease out an answer from contemporary rules on the use
of force by states in self-defence, but I will also consider some older restrictions on the use of
private force for PMSCs stemming from the rules on privateering and mercenaries and their
significance. An examination of their use and the limitations on it in peace operations follows

in Chapter 4.

1 THE UN CHARTER AND DELEGATION TO PRIVATE COMPANIES OF STATES’ RIGHT
TO USE ARMED FORCE IN SELF-DEFENCE
States’ right to use force against one another is strictly limited by the UN Charter. Article 2(4)

of the Charter states:

8 Montreux Document (n 7) Part I, Article 2.

° Ibid Part I1, Article 1.

10 The strict separation between ius ad bellum and ius in bello is explained in Chapter 4, section B.2.1.1. In this
work, the notion of ius ad bellum is broadly construed.
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All Members shall refrain in their international relations from the threat or use of force against
the territorial integrity or political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations.

This prohibition is widely considered to be customary international law and jus cogens.'! The
provision circumscribes not only war, but the threat or use of force more generally and includes
not only major operations, but all forms of armed force against another state.'? It should be
recalled, however, that this is a purely inter-state prohibition: it arguably does not regulate when

or under what conditions a state may use force internally against armed groups.'?

The content and meaning of the prohibition on the international use of force has been fleshed
out over the years through the adoption of various declarations by the UN General Assembly,
some of which are particularly relevant to states’ use of private military and security companies
(PMSCs).!* In particular, according to the General Assembly’s resolution on the Definition of

Aggression, aggression includes

[t]he sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries,
which carry out acts of armed force against another State of such gravity as to amount to
[invasion, attack and other acts listed in the previous paragraphs of the definition], or its
substantial involvement therein.'?

" Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America)
(Merits) [1986] ICJ Rep 14 at 100, para 190. M Shaw, International Law (5th edn Cambridge University Press
2003) 1018.

12 Corfu Channel Case (UK v. Albania) (Merits) [1949] ICJ Rep 4.

13 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory Opinion)
[2004] ICJ Rep 136 at 194, paras 138-139. See however the separate opinions of Judge Higgins (at paras 33-34)
and Judge Kooijmans (para 35); and the declaration of Judge Buergenthal (para 6), all of whom disagree with the
majority on this point. For a lengthy analysis arguing that Article 2(4) does not apply to the use of force against
armed groups, see Olivier Corten, The Law Against War: The Prohibition on the Use of Force in Contemporary
International Law (trans Christopher Sutcliffe) (Oxford: Hart 2010) 126-197. See also A Cassese, ‘Terrorism is
Also Disrupting Some Crucial Legal Categories of International Law’ (2001) 12 EJIL 993 at 997-998 for a
discussion of the use of force as a reply in ‘self-defence’ against terrorist acts and the problematic consequences
for the interpretation of the limits on that force. See also the literature in response to the ICJ’s opinion in Legal
Consequences, such as S Murphy, ‘Self-Defense and the Israeli Wall Advisory Opinion: An Ipse Dixit from the
ICJ?’ (2005) 99 AJIL 62-76; R Wedgwood, ‘“The ICJ Advisory Opinion on the Israeli Security Fence and the
Limits of Self-Defense’ (2005) 99 AJIL 52-61. Despite criticism, the ICJ re-affirmed its view that the right to
use force in self-defence does not apply to the use of force against internal armed groups in Congo v. Uganda
[2005] ICJ Rep 168, in which it sought to attribute the activities of armed groups to another state rather than
evaulating the response in terms of necessity and proportionality. For a discussion, see S Barbour and Z
Salzman, “The Tangled Web”: The Right of Self-Defense against Non-State Actors in the Armed Activities
case’ (2008) 40 NYU J Intl L & Politics 53 at 78-81.

14 See, for example, the ‘Declaration on Principles of International Law Concerning Friendly Relations and Co-
operation Among States in Accordance with the Charter of the United Nations’, UNGA Res 2625 (XXV) 24
October 1970; the ‘Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and the
Protection of Their Independence and Sovereignty’ UNGA Res 2131 (XX) 21 December 1965; ‘Definition of
Aggression’, UNGA Res 3314 (XXIX) 1974.

15 Article 3(g) of the Definition of Aggression, UNGA Res 3314 (XXIX) 1974, UN Doc A/Res/29/3314.
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This aspect of the definition is also recognized as customary international law.'® Above, I have
argued that PMSCs generally do not fall within the definition of ‘mercenaries’ under
international humanitarian law.'” In any case, it is clear that a state may not circumvent the
prohibition on the use of force in the Charter by contracting or otherwise engaging a PMSC to
use aggressive force against another state on its behalf.!® This proposition is straightforward

and uncontroversial.

Under the Charter there are two ways in which states may nevertheless lawfully use force
against other states: in self-defence, according to Article 51 and customary international law,
and if authorized to do so by the Security Council exercising its powers under Chapter VII of
the Charter. States have recently re-affirmed that these are the only bases on which force may
be used, proclaiming that ‘the relevant provisions of the Charter are sufficient to address the
full range of threats to international peace and security.”!” Neither of these bases for the lawful
use of force expressly permits or prohibits delegation of those powers to private entities. As
such, any impediments on the use of PMSCs must be sought in practice or interpretation. In this
section I will focus exclusively on self-defence (Article 51); uses of force in peace operations

will be analysed in the following chapter.

Article 51 of the UN Charter states (in part):

Nothing in the present Charter shall impair the inherent right of individual or collective self-
defence if an armed attack occurs against a Member of the United Nations, until the Security
Council has taken measures necessary to maintain international peace and security....

The International Court of Justice has confirmed that a customary law right to self-defence
exists alongside the right in Article 51,%° but the scope and content of the right to self-defence
has been the subject of enormous controversy over the past 60 years. Especially controversial
questions include whether force may be used in anticipation of an attack or ‘pre-emptively’, or

whether, as the text of Article 51 says, states are confined to using force only once an attack

16 This was recognized as reflecting customary international law by the ICJ in Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. US) (Merits) [1986] ICJ Rep 14 at 103.

17 See above, Chapter 2 Section A 5. See also below, section A3.

18 Definition of Aggression, GA Res 3314 (XXIX) 1974, UN Doc A/Res/29/3314.

1 UNGA Res/60/1, “World Summit Outcome’ (16 September 2005) UN Doc A/RES/60/1, para 79. As such, this
lays to rest the question whether there is an additional justification for the use of force under that rubric of
‘humanitarian intervention’. Such intervention may only occur at the behest of the Security Council exercising
its powers under Chapter VII of the UN Charter.

20 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America)
(Merits) [1986] ICJ Rep 14 at 94.
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has occurred.?! These questions need not be resolved for our purposes, however. What matters
is whether anything suggests that a state may not contract a PMSC to use force in the self-

defence of the state.

There are two levels to this analysis — the determination as to whether the circumstances for the
right of a state to exercise its right to use force in self-defence exist, and the execution of the
operation subsequent to that determination in conformity with the jus ad bellum rules on the
use of force. In order to be lawful under the jus ad bellum, a use of force must be necessary and

proportionate to the threat posed by the prior (or imminent) aggression.

Although the possibility may seem remote, it is worthwhile spending a moment considering
whether a state may delegate to a private actor the assessment and decision-making power as
to whether force may be used in self-defence. In my view, the answer to this question depends
on the facts, but I submit that it is unlikely that a private entity will ever be in a position to make
this evaluation in conformity with international law. I wonder, first, whether it can be
commensurate with comity to allow a private actor to make a determination on an issue as
sensitive and weighty as whether to use force against another state. That such an act would
engage the responsibility of the state is beyond question — it is an inherently governmental
function to make that decision.?? But the fact that the state would remain responsible does not
settle the whole matter — even if the state remains responsible on the international level, it is
questionable whether a state can possibly respect its primary obligations under these
circumstances. The entire Westphalian system was built on the notion of preserving the
sovereign equality of independent states; the decision to use force against another state, even in
the exercise of self-defence, may be considered one of the hallmarks of sovereignty. Allowing

a private (non-state) actor to exercise that power in place of the state would seem to constitute

2l For a concise general overview, Shaw (n 11) 1024-1032. See also Y Dinstein, War, Aggression and Self-
Defence (3™ edn Cambridge University Press 2001) 165-183, and discussing whether Article 51 covers all of the
same circumstances in which force may be used in self-defence under customary law — and in particular, in terms
of anticipatory self-defence — at 167-169. Tarcisio Gazzini argues that ‘State practice reveals that governments
invariably consider use of force to counter any military hostile activities as an exercise of self-defence.” Gazzini,
The changing rules on the use of force in international law (Manchester: Juris 2005) 139. However, James Green
argues that the International Court of Justice has sought to establish a ‘gravity threshold’ for seriousness of an
armed attack giving rise to the right to use force in self-defence. See Green, The International Court of Justice
and Self-Defence in International Law (Oxford: Hart 2009) especially 31-42. Christine Grey, ‘The Charter
Limitations on the Use of Force: Theory and Practice’ in V Lowe et al (eds), The United Nations Security
Council and War: The Evolution of Thought and Practice since 1945 (Oxford University Press 2008) 86-98.
2ILC, ‘Draft Articles for Responsibility of States for Internationally Wrongful Acts with commentaries’ in
‘Report of the International Law Commission on the Work of its Fifty-third Session’, UN Doc A/56/10 (2001)
Articles 5 and 8.
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an impermissible abdication of the very essence of the sovereignty that the whole system was
and still is designed to protect. Moreover, the prohibition of the use of force enshrined in the
UN Charter (and equally anchored in customary international law) is widely recognized as

central to the functioning of the international legal order.?’

In terms of a factual capacity to respect its obligations, of particular concern is the fact that it is
highly unlikely that a state will disclose all of the sensitive information that such a decision
rests upon to a private actor — information such as intelligence regarding the nature of the threat,
but also the vulnerabilities and strengths of the state itself. >* Without such information, a
private actor cannot be in a position to properly evaluate the existence of a threat and the need
to use force in response. Thus, delegation of the decision-making power to a PMSC is unlikely
to conform to the requirements of international law. It will not be the case that all inherently
governmental functions that are delegated to a private actor necessarily entail a breach of the
primary obligation, but in this case the obligation depends on such sensitive information and
issues at the core of statehood that it is difficult to imagine a scenario in which outsourcing

would conform to international law.

The unlikelihood of delegating decision-making power of that magnitude to a private company
seems so self-evident as to merit simply being taken for granted that it will never happen.
Certainly, it would seem impossible to imagine a state outsourcing a decision to respond in self-
defence against an armed attack by another state. If, however, we take a much more circumspect
example, such as delegating to drone operators the power to determine whether and how to
respond to a target they identify operating on foreign soil, we may in fact be in the realm of
outsourcing a decision whether to use force against another state. Targeted killings via drone

attacks carried out extra-territorially are a well-known phenomenon.?® The intentional killing

23 Kolb writes, ‘on peut dire que tout I’ordre juridique a pour condition sine qua non cette norme d’interdiction
de la violence [ie Article 2(4) of the Charter]’, citing Oscar Schachter, who qualifies Article 2(4) as the ‘heart of
the Charter’, Louis Henkin, calling it the ‘primary value of the inter-State system’ and Jiménez de Aréchaga,
who describes the prohibition of the use of force as the ‘cardinal rule of international law and cornerstone of
peaceful relations among States’. See Robert Kolb, Ius contra bellum (Basel/Brussels: Helbing &
Lichtenhahn/Bruylant 2003) 165, footnotes omitted.

24 The discussion of the consideration and rejection by the International Court of Justice of the evidence
presented by the US that it had been under attack by Iran in the Oil Platforms case illustrates the sensitive and
complicated nature of such a determination. The Court in particular notes the unworthiness of much public
information as evidence substantiating a claim of attack in this regard. See Case Concerning Oil Platforms (Iran
v. US) (Merits) [2003] ICJ Rep 161 at paras 50-72. Regarding publicly available information, see para 60.

23 Nils Melzer, Targeted Killing in International Law (Oxford University Press 2008) 207-208, citing the Report
of the Special Rapporteur (Executions) of 13 January 2003 (C./CN.4/2003/3) on the killing of alleged Al Qaida
operatives by a US drone in Yemen.
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of a person via military means on the territory of another state without that state’s consent could
in fact amount to a use of force in self-defence against that state.?® The fact that the US uses
drones to carry out such killings and the involvement of PMSCs in those acts is also public
knowledge.?” The US is careful to point out that at present, while employees of the PMSC
Blackwater load the bombs onto the drones and prepare them for their mission, it is invariably
agents from the US Central Intelligence Agency who determine the targets and ‘pull the
trigger’.?® If a wider scope of action is granted to PMSCs in this or similar contexts, that could

fall into the realm of outsourcing the power to determine whether to use force against another

state to a private actor.?’

In addition, the increasing use of ‘cyber warfare’ or computer network attack prior to a land or
air invasion illustrate another area in which PMSCs (or other civilians) may be deeply involved
in the preliminary phases of an armed conflict. For example, in the conflict between Russia and
Georgia in 2008, the use of kinetic force was preceded by cyber operations shutting down or

‘defacing’ Georgian government websites.>” It is not known who was behind these operations

26 J Paust, ‘Self-defense targetings of non-state actors and permissibility of U.S. use of drones in Pakistan’
(2010) 19 J Transnational L and Policy 237. The most oft-cited case is the attack of 6 persons in Yemen via
drone by the US, but there have been many more since then. In the Yemen case in 2002 the US claimed it had
the consent of the Yemeni government to the operation. See Melzer (n 25) 207-208. For an argument by a US
JAG that the US should carefully regulate which activities relating to the use of drones (or unmanned aircraft
systems) may be outsourced to PMSCs, see Keric D Clanahan, ‘Drone-Sourcing? United States Air Force
Unmanned Aircraft Systems, Inherently Governmental Functions, and the Role of Contractors’ (2012) 22
Federal Circuit Bar J 135-176. For further discussions on drones and the use of force, please see ‘Targeting with
Drone Technology: Humanitarian Law Implications’ (2011) 105 Am Society Intl L Proceedings 233-252
(Moderator, Naz Modirzadeh, panelists Chris Jenks, Nils Melzer); Michael Lewis, ‘Responses to the ten
questions: Is President Obama’s use of Predator strikes in Afghanistan and Pakistan consistent with International
Law and international standards?’ (2010-2011) 37 William Mitchell L Rev 5021-5033, pointing out that drones
operated by CIA personnel would also not meet the standard of being combatants (although they are clearly
government agents).

27 Report of the Special Rapporteur (Executions) of 13 January 2003 (C./CN.4/2003/3) (above n 25); Andrew
Finkelman, ‘Suing the Hired Guns: An analysis of two federal defenses to tort lawsuits against military
contractors’ (2009) 34 Brooklyn J Intl Law 395 at footnote 204 describes their involvement.

28 James Risen and Mark Mazzetti, ‘C.I1.A. Said to Use Outsiders to Put Bombs on Drones’ New York Times (21
August 2009) Al. According to a speech in 2001 by the US Chief of Air Staff, General Michael Ryan, ‘it is now
Air Force policy to man the UAVs [unmanned aerial vehicles] with only military personnel. See Michael
Guillory, ‘Civilianizing the Force: Is the United States crossing the Rubicon?’ (2001) 51 Air Force L Rev 111 at
footnote 90. It is unclear whether this remains to be the case. Nothing in the UK Joint Doctrine Note 2/11 ‘The
UK Approach to Unmanned Aircraft Systems’ (30 March 2011) suggests that persons not integrated into UK
armed forces may operate drones in combat situations. That being said, it should be noted that there are
approximately 80 states whose armed forces have drones but less than a dozen have armed UAVs. See Louisa
Brooke-Holland, ‘Unmanned Aerial Vehicles (drones): an introduction’ UK House of Commons Library Report,
Standard Note SN06493 (25 April 2013) 16-17.

2 The UN Secretary-General stated in his most recent report on the Protection of Civilians in armed conflict,
‘Ensuring accountability for any failure to comply with international law is difficult when drone attacks are
conducted outside the military chain of command and beyond effective and transparent mechanisms of civilian
or military control.” UN Doc S/2012/376 (22 May 2012) para 17.

30 Sean Watts, ‘Combatant Status and Computer Network Attack’ (2010) 50 Virginia J Intl L 391- 447 at 397.
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and whether they were initiated by the Russian government or private (independent) hackers.?!
While the operations described above do not amount to attacks (in the IHL sense), it is entirely
possible that other operations that would constitute attacks and signal the beginning of an armed
conflict could be launched with the heavy implication of PMSCs.*? Depending on their degree
of decision-making power (for example, the type of operation they conduct or the nature of the
consequences of the operation), the implication of PMSCs in computer network attacks could

involve outsourcing a decision to use force against another state.>?

The next question is whether, having taken a decision to act in self-defence, a state may
outsource the conduct of the entire operation — including the planning and execution — to a
PMSC. In order to use force in self defence in accordance with the jus ad bellum, a PMSC must
be able to evaluate what is necessary and proportionate to the attack made on the state
concerned, and that the object attacked in self-defence was a legitimate military objective open
to attack.** In some cases, even the qualification of the target as a legitimate military objective
will rely on sensitive and classified intelligence — for instance, the Iranian oil platforms attacked
by the US in 1987 and 1988 were not military objects in nature, but the US contended that they
were legitimate military objectives because they acted as a military communication link for the
Iranian navy.*> The Oil Platforms case further helps to illustrate problems with a PMSC
assessing what is ‘necessary’ to respond to an attack: in that case, the Court found the attacks,
allegedly in self-defence by the US, were not demonstrably necessary to respond to the threat
posed by Iran’s alleged prior attack because the US had not used diplomatic channels to
complain to Iran regarding its use of the platforms.>® Not only are diplomatic channels by
definition not open to a PMSC, it is unlikely that such an actor would even consider a diplomatic
response since it is not a state actor accustomed to inter-state dialogue. Moreover, a PMSC is
likely to be affected by its more singular purpose/focus as a military body than a multi-faceted

state would be in its evaluation of what responses are possible and necessary. Thus, in addition

31 Ibid.

32 For a definition of cyber attack, see Michael Schmitt (ed) Tallinn Manual on the International Law Applicable
to Cyber Warfare (Cambridge University Press 2013) Rule 30. See also Matthew C. Waxman, ‘Cyber Attacks as
“Force” under UN Charter Article 2(4)’ in (2011) 87 International Law Studies Series US Naval War College
43-57.

33 Watts (n 30) 441 argues that persons involved in computer network attacks would need to be affiliated to a
state in order for such action to be lawful under the ius ad bellum. He interprets ‘state affiliation’ largely through
the ‘belonging’ requirement of Article 4A(2) GC III (chapeau) .

3% Case Concerning Oil Platforms (Iran v. US) (Merits) [2003] ICJ Rep 161 at para 51.

33 Ibid at para 74. This reason is one among others, cited for illustrative purposes only. It should be noted that
this case uses a jus in bello concept in order to assess the lawfulness of acts under the jus ad bellum.

36 Ibid at para 76.
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to the extensive sensitive information that a PMSC would need access to in order to assess what
measure of force is ‘necessary’ to respond to a prior attack, crucial questions as to the necessity

of a use of force may fail to be considered by it.

It should be recalled that if the state incorporates that PMSC into its regular armed forces, even
if only for the duration of the campaign, as an erstwhile or ephemeral state actor, the PMSC
may be presumed to have access to all necessary information and intelligence the state holds.
Nevertheless, the discussion above shows that not only purely military considerations will
suffice in an assessment of the necessity of a use of force in self-defence. If the PMSC remains
outside of the formal state structure, moreover, it is difficult to see how it could evaluate and

execute a use of force in self-defence on behalf of a state in conformity with international law.>’

2 THE PROHIBITION OF PRIVATEERING AND THE USE OF PRIVATE MILITARY AND

SECURITY COMPANIES
Up until the middle of the nineteenth century, it was common for states involved in armed

conflicts to grant commissions to private merchant vessels to intercept and capture enemy ships
and their cargo. The participants were called privateers, or ‘corsaires’ in French. While the
specific rules regarding which goods on which ships were subject to capture may have been
controversial and varied over time (eg enemy goods on neutral ships, neutral goods on enemy
ships), the practice was widely accepted.*® The power to grant such commissions is even
entrenched in the US Constitution.** A mid-nineteenth century British writer described it as
follows:

A privateer is a private ship of war, fitted out at the cost of one or more individuals on their
own account, but under the sanction of a belligerent State, against the public enemy. It is the
practice of most nations in time of war to issue commissions to armed vessels of this description
as auxiliaries to the public force. The owners of them are licensed to attack and plunder the

37 The analysis of the lawfulness of using a PMSC to execute a decision to use force against another state is
explored throughout the rest of this work.

3 See G Bower and H Bellot, ‘The Law of Capture at Sea: The Peace of Utrecht to the Declaration of Paris’
(1918) 3 International Law Notes 181 for an overview of the different ordinances, treaties and agreements. There
was debate as to whether a State could commission foreign vessels as its privateers: the United States had laws
preventing its citizens from acting as privateers for foreign (non-enemy) States but equally preserved its right to
commission foreign vessels. See TS Woolsey, ‘The United States and the Declaration of Paris’ (1894) 3 Yale LJ
77-81 at 80.

39 In article 1, s 8, defining the powers of Congress, clause 11 on war powers includes the power to ‘grant letters
of marque and reprisal’.
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enemy, and their enterprise is encouraged by rewarding them with the proceeds of their
captures. By the law of nations, however, they are not considered pirates.*

The practice was likely made possible due to the different rules of sea warfare, especially
regarding treatment of private property, as compared to the laws of war on land.*! First, already
according to the Consolato del Mare, a fourteenth century Code of maritime law, enemy goods
on a friendly ship could be captured.*? That enemy goods on enemy ships may be captured goes
almost without saying, and remains a part of the law of armed conflicts at sea today.*
Conversely, by the mid-nineteenth century, even before the adoption of the Hague Regulations
in 1899 and 1907, some argued that private property on land was ‘usually respected’ in times
of armed conflict.** Moreover, second, at the time of privateering (and even after it was
abolished), prize law allowed the captors to become the lawful owners of a ‘prize’ — the captured
ship and its cargo.* This is another significant difference to the laws of war on land - there was
nothing equivalent to the prize courts formalizing and legalizing a practice of seizing private
property on land. This also provided a system of self-financing for privateers and relieved states
of the economic burden of building a large navy. Third, it was lawful and common for all
merchant ships to sail under arms to defend themselves.*® According to H. A. Smith, writing
on the development of the laws of armed conflict at sea, ‘Selon la pratique du Moyen Age, la
guerre maritime n’était jamais une activité réservée entiérement aux Etats’.*” A mid-nineteenth
century treatise on prize courts stated: ‘non-commissioned vessels of a belligerent nation may,
not only make captures in their own defence, but may, at all times, capture hostile ships and

cargoes, without being deemed by the law of nations to be pirates, though they have no [legal]

40 “The Law on Privateers and Letters of Marque’ (November 1853 — February 1854) 19 Law Review, and
Quarterly Journal of British and Foreign Jurisprudence 159-166 at 160 (‘The Law on Privateers and Letters of
Marque’).

41D Bederman, ‘The Feigned Demise of Prize’ (Review Essay of Posthumous work of Verzijl) (1995) 9 Emory
Intl L Rev 31-70 points out that ‘the law of naval prize has an extraordinarily rich history” at 33.

42 Bower/Bellot (n 38) 181. One nineteenth century writer cynically asserted that ‘The only reason why enemy’s
property at sea has been regarded as lawful prize, which, if it were on shore, it would be free from capture, is, the
prize courts of the maritime nations laid down rules that were favorable to themselves.” See ‘Modifications of
the Law of Privateering’ (1871) 4 Albany Law J 312.

4 See San Remo Manual on International Law Applicable to Armed Conflicts at Sea (adopted June 1994) paras
135-136. For modern rules on capture of neutral goods, see para 146 of the San Remo Manual. The important
difference, however, is that nowadays the ship’s crew do not divide the ‘prize’ among themselves or sell it off.
44 “The Law on Privateers’ (n 40) 159. To be fair, this may represent a continental European view.

4 In fact, the practice of allowing capturing crews to divide the ship and its cargo among themselves was
retained for half a century after the abolition of privateering.

46 HA Smith, ‘Le développement moderne des lois de la guerre maritime’ (1938) 63 Recueil des Cours de
I’Académie de Droit International 603-719 at 663.

47 Ibid 663. (Transl: ‘Judging by the practice of the Middle Ages, sea warfare has never been an activity wholly
reserved to states.”)
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interest in prizes so captured.’*® Indeed, commissioning privateers merely extended the lawful
ability to share in the prize to private (non-state) actors. One may also surmise that it is likely
that the pre-existing judicial structure to oversee the privately commissioned ships on a case by

case basis played a role in making the practice feasible and palatable to states.

One of the key objectives of naval warfare was/is to interrupt or destroy commerce by impeding
shipping by the enemy;** furthermore, enemy merchant ships, while not military in nature, are
lawful subjects of seizure (and attack in order to seize if they do not surrender).>® The use of
privateers was primarily beneficial for states with smaller or weaker navies, as they could
quickly commission a number of small merchant vessels to boost their naval power.’! An
American urging his government to abandon privateering in 1894 explained its purposes thus:
‘War in the sense of an exercise of force upon armed ships is not really the object of
privateering. Its reason for being lies in its capacity for attacking an enemy’s commerce, which
while primarily enriching the privateersman incidentally benefits the state commissioning
him.’>? For the most part, privateers actively sought to avoid engagement with warships as there
was little economic benefit to capturing such vessels.>® Nevertheless, there are reported
instances of privateers (possibly accidentally) attacking enemy warships; in such cases they

were obliged to take and care for prisoners.>*

4 FT Pratt (ed), Notes on the Principles and Practices of Prize Courts by the Late Judge Storey (William
Benning et al, London 1854) 35; But see Smith (n 46) 663-664. Smith agrees that non-commissioned ships had
no right to convert a prize, but asserts that their ability to use force was limited to defensive action, although he
admits that the line between defensive and offensive actions can be difficult to identify.

4 N Parrillo, ‘The De-Privatization of American Warfare: How the U.S. Government used, regulated, and
ultimately abandoned Privateering in the nineteenth century’ (2007) 19 Yale J Law and Humanities 1-95. The
other main strategy is blockade, for which large military ships are necessary. Bower/Bellot (n 38) 181 suggest
‘commerce destroying’ as an alternative term for privateering.

30 San Remo Manual on International Law Applicable to Armed Conflicts at Sea (adopted June 1994) para 135.
For a long time it was disputed whether neutral ships carrying enemy goods were also subject to boarding and
capture.

5! Parrillo (n 49) 8-9; See also HW Malkin, ‘The Inner History of the Declaration of Paris’ (1927) 8 British YB
Intl L 1-43 at 6.

32 Woolsey (n 38) 80.

33 CK Marshall, ‘Putting Privateers in their place: The Applicability of the Marque and Reprisal Clause to
Undeclared Wars’ (1997) 64 U Chicago L Rev 953-982 at 968-970.

>4 Tabarrok relates an incident in which, instead of taking the prisoners, the privateer Captain instead struck a
deal with the enemy Captain that he would release the Captain, crew and ship, but that they must head for the
nearest neutral port and not take up arms again against the US. A Tabarrok, ‘The Rise, Fall, and Rise Again of
Privateers’ (2007) 11 The Independent Review 565-577 at 569. In any case they had to care for the merchant
crew of the captured ship as prisoners.
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What is it that makes someone or something a privateer? Commentators frequently point out
the distinctions (or lament the lack thereof) between privateers and pirates;>> but they less often
indicate what it is that makes a privateer remain a private, non-state actor. A brief look at British
and US control over the privateers they commissioned indicates that some forms of state control
over them existed and were exercised. First, commissions could only be issued when Parliament
or Congress authorized their executives (either the Admiralty or others) to issue letters of
marque once they had already declared war.’® This preserved the decision as to whether to
engage in armed conflict to state authorities.’’ In order to receive a commission, privateers for
the Crown had to ‘give security to the Admiralty to make compensation for any violation of the
treaties subsisting with those powers towards whom the nation is at peace’ and to promise not
to become smugglers.>® There was, thus, an acknowledgement that states were putting private
actors in the position of being able to violate the international obligations of the commissioning
state; the primary fear was that the shipping rights of neutrals would be violated. Taking such
bonds or securities against obligations, including the obligation to observe ‘generally the law
of nations’ was reportedly a ‘usual’ practice among states.>® The demand of a bond presumes
that a state will be able to monitor privateers and penalize them if they do not meet the

obligations set for them.

Second, like state navies, in order to gain lawful possession of captured goods, all privateers
had to appear before a prize court to have the cargo ‘condemned’, which then allowed them to
sell it lawfully.®® According to regulations adopted by the US Congress on the conduct of
privateers during the War of 1812, privateers were to head for the nearest friendly port where a

prize court would hear evidence on ownership of the captured vessel and cargo.®! If it was

35 GF de Martens, An Essay on Privateers, Captures, and particularly on recaptures according to the laws,
treaties and usages of the Maritime Powers of Europe (trans TH Horne) (1801) at 2 points to the commission,
the fact that privateers restrict their activity to wartime whereas pirates plunder in peace and in wartime, and that
privateers must respect the limits that have been set for them only to attack enemy ships. If they transgress these
limits, they become pirates, according to de Martens. See Bower/Bellot (n 38) 182 for complaints about the lack
of such a distinction except in legal terms. See also the comments made by Benjamin Franklin in 1783 to the
British Commissioner during peace negotiations cited in ‘The Law on Privateers and Letters of Marque’ (n 40)
165-166. Tabarrok (n 54) 566.

6 “The Law on Privateers and Letters of Marque’ (n 40) 161.

57 Although a degree of reprisals at any time was permitted see Smith (n 46) 663.

8 “The Law on Privateers and Letters of Marque’ (n 40) 161.

3 1bid at 160. Tabarrok (n 54) 570, gives specifics on the amount of the bond for the US. The US Congress’
admonition to privateers in the War of 1812, while not in the form of a ‘security’, was that ‘[tjowards the enemy
vessels and their crews, you are to proceed, in exercising the rights of war with all the justice and humanity
which characterizes the nation of which you are members.” Cited in Tabarrok, ibid at 569.

%0 Parrillo (n 49) 18.

61 Tabarrok (n 54) 568. He cites ‘An Act Concerning Letters of Marque, Prizes and Prize Goods’ (1812) 2 Stat
759.

164



indeed enemy property, the privateer could divide it among his crew and sell it lawfully. If it
was not, the court could order restitution, etc. Moreover, prize courts had jurisdiction to hear
‘personal torts’ and could ‘apply the rule of respondeat superior and decree damages against
the owners of the offending privateer’ and order compensation to a crew that had been ‘grossly
mistreated’.%? Respect of the terms of a caution or bond could also be reviewed by a prize

t.% The commission of a privateer was recognized in prize courts throughout the world and

cour
thus protected privateers from the fate that befell pirates,* which may have facilitated judicial
review of privateers’ actions. Judicial review was not limited to the prize courts of the
commissioning state, even though states could instruct privateers to prefer certain jurisdictions
(eg in the case of England, its own or its colonial courts). Even though the prize courts of a
commissioning state would seem to have an interest in finding in favour of captures by their
own privateers, ‘these courts seem to have taken their role seriously and adjudicated fairly.”®
However, it is widely recognized that not all privateers would always take their ‘prize’ to a
prize court to gain judicial approval before disposing of it, and that the obvious difficulties of

monitoring conduct on the high seas (even more so in that era) meant that ‘depradations’ could

go unnoticed and therefore unchecked.5®

Third, the commissions (or ‘letters of marque’) could be revoked by the Admiralty or
‘vacated...by the misconduct of the parties, as, for example, by their cruelty.”®” There are
accounts of revocations of commissions and proceedings against both British- and American-

commissioned privateers.

The vast majority of writers conclude that all of these controls amounted to little in the context

of armed vessels on the high seas.  Many felt that there was a fine, sometimes

62 Pratt (n 48) 32.

%3 Ibid 37-44.

% Tabarrok (n 54) 566.

65 Marshall (n 53) 975, describing US Prize Courts during the War of Independence.

% Parrillo (n 49) 49-50. See also Smith (n 46) 663-664.

67 “The Law on Privateers and Letters of Marque’ (n 40) 161-162.

%8 Ibid 162; Pratt (n 48) 37, citing the case The Marianne 5 Rob 9; Parrillo (n 49) 49; Tabarrok (n 54) also lists
situations in which prize courts did not allow a privateer to keep the prize even though it was enemy property on
the grounds that the captain of the enemy ship had not had time reasonably to be informed of the fact that an
armed conflict had begun.

% One writer insists that the economic incentives provided to privateers for handing over prisoners alive (in the
form of ransoms, etc) led to great respect of the laws of war on their part (see Tabarrok (n 54) section entitled
‘Evaluation’). Others did not paint such a rosy picture: Queen Victoria said, ‘Privateering is a kind of piracy
which disgraces our Civilisation, its abolition throughout the world would be a great step in advance.” (Letter to
Lord Clarendon, April 6, 1856, cited in Malkin (n 51) 30.
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indistinguishable, line between privateers and pirates. The fact that the commissions were
issued by the Admiralty seems to have been construed by one author as meaning that privateers
‘naviguaient sous les ordres de la marine militaire’.”® While such an interpretation may be
technically correct in that they received documents and general instructions from the Admiralty,
it is clear that privateers were not actually incorporated into state navies and that any orders
they received were general and vague.”! However, this does not entirely settle the matter.
During the US Civil War, England rejected US (ie northern) demands that neutral states treat
the Southern privateers as pirates on the grounds that ‘the so-called Confederate States, being
acknowledged as a belligerent, might by the law of nations arm privateers, and that their
privateers must be regarded as the armed vessels of a belligerent.’’* This suggests that the
commissions conferred on private ships did confer some kind of quasi state-agent status on
them vis-a-vis neutral states. Nevertheless, existing controls certainly cannot be construed as
comprehensive state control over privateers. While accounts suggest they were under
instructions to obey the laws of war and neutrality, they were not incorporated as members or

elements of the state navies.

In 1856, the practice of privateering was prohibited by the first article of the Declaration of
Paris, signed by most European powers.”® For reasons not relevant to this study, the US did not
become a party to the treaty.’* One writer asserts that the turn away from privateers was
prompted by nineteenth century thinking that the practice ‘violated the principle that war should
be exclusively a State affair.”’> While that may indeed have played a role, a history of the
negotiation of the Declaration also suggests that states were motivated by more prosaic
concerns — in particular the fact that the involvement of privateers intensified the economic
impact of the conflict — rather than worries about abstract Weberian ideals of the state and state

power.”® Another publicist writing in 1908 asserted that ‘The fundamental objection to the use

70 Smith (n 46) 663.

I For example, the area in which they could operate could be limited, in addition to the general admonition to
obey the laws of nations. Marshall (n 53) 975.

72 Malkin (n 51) 43, emphasis added. This rejection may have arisen out of sympathy with a particular party to
the conflict, but it is nevertheless significant that it could be couched in terms of an apparently existing legal
obligation.

73 Article 1 of Le Traité de Paris du 30 Mars 1856 states, ‘La Course est et demeure abolie;’. Spain did not sign.
74 See Parrillo, ‘De-Privatization of American Warfare’ for an extensive discussion of American reticence. For
relatively contemporary accounts, see Woolsey (n 38) and W Winthrop, ‘The United States and the Declaration
of Paris’, (1894) 3 Yale LJ 116-118. See also Malkin (n 51) who reproduces statements by President Franklin
Pierce.

7> Smith (n 46) 663 (my translation).

76 See Malkin (n 51) which reproduces the diplomatic correspondence of the time.
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of converted merchant vessels [i.e. privateers] has previously been the lack of government

control and responsibility.’”’

An additional few elements help to discern what made a privateer a privateer. Some sixty years
after the abolition of privateering by the Declaration of Paris, the seventh of the Hague
Conventions of 1907 set out strict rules on the conversion of merchant ships into war ships.
Namely, merchant ships that were converted into warships during belligerent times had to be
‘placed under the direct authority, immediate control, and responsibility of the power whose
flag it flies’ in order to have the rights and duties of a war ship.’® In addition, ‘the commander
must be in the service of the state and duly commissioned by the competent authorities’ and the
‘crew must be subject to military discipline’.” The ship ‘must observe in its operations the laws
and customs of war.’®® The terms of this Convention are the best indication that what made a
privateer a privateer was precisely its lack of incorporation into a state’s naval forces. Indeed,
its negotiation and adoption was prompted by controversy over whether Germany’s practice of
converting its merchant ships into warships and incorporating them into its navy constituted a
violation of the Declaration of Paris.®! The adoption of Convention VII affirms that such

practice does not constitute privateering.

Janice Thomson lumps privateers in with mercenaries and treats them as such in her discussion
of the decline of mercenarism more broadly.®> However, it is possible to draw a line between
two kinds of privateering — commissions for and by foreign states, and those granted by home
states. It 1s indeed true that foreign commissions declined (alongside a rise in the concept of
neutrality) long before national commissions did. As such, it is helpful to recognize that
nationality of the commissions and the private nature of the commissions are two distinct
elements affecting states’ view of the legality of the practice, and that privateering remained

privateering even when it was for a home state.®’

77 G Grafton Wilson, ‘Conversion of Merchant Ships into War Ships’ (1908) 2 AJIL 271 at 272.

8 Convention relative a la Transformation des Navires de Commerce en Batiments de Guerre, Article 1. During
the Hague conference of 1922 — 23 the prohibition of use of privateers in aerial warfare was discussed.

7 Convention relative a la Transformation, Articles 3 and 4.

8 Ibid Article 5.

81 Deuxiéme Conférence internationale de la Paix, La Haye 15 juin - 18 octobre 1907, Actes et Documents, La
Haye, 1907, Vol.I, pp. 647-649, online: http://www.icrc.org/dih.nsf/INTRO/210?0OpenDocument. See also A
Roberts and R Guelff (eds), Documents on the Laws of War (3d edn Oxford University Press 2000) 95-101.

82 JE Thomson, ‘State Practices, International Norms and the Decline of Mercenarism’ (1990) 34 Intl Studies
Quarterly 23-47 at 37-38. See also discussion below on mercenarism more broadly.

8 As I have shown above, nationality is an important component of the legal definition of mercenaries. See
Chapter 2, Section AS. See also the following section.
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What is the relationship between the prohibition of privateering and the use of PMSCs, if any?
It speaks to the authority of a state to delegate or commission private actors to carry out limited
acts of war and the waning acceptance of that practice by the international community. %
Although the reasons for the decline in the practice may be diverse — including economic,
strategic and even moral concerns, the fact that the commissioning of private actors to carry out
acts of war at sea became illegal is incontrovertible.®> Several contemporary authors have
argued that the old system of regulating privateers should be revived as a sufficient means to
regulate private military and security companies.®® These authors seem to have missed the
rejection of privateers in 1856 and 1907 and the prohibition on states from having resort to such
actors without incorporating them directly into their formal military structures when they are
being licensed to commit belligerent acts. That fact suggests that states believed that regulation
outside of formal state structures is insufficient to bring the practice into compliance with
international norms. While the use of mercenaries by a state is more commonly invoked in
discussions on the rules on private military and security companies under international law
today than the obsolete practice of privateering, it is submitted that the norms around
privateering help to elucidate principles regarding the use of private actors by states in armed

conflicts.

Finally, in addition to indicating a sense of the importance of state control over actors who
commit belligerent acts, the law on privateering continues to form part of the law of armed
conflict at sea. Because the objective of naval warfare is broader than that of land warfare, it is
essential to define carefully which ships are warships both for the purposes of the law of armed
conflict and more broadly for the law of the high seas. As such, the definition of a warship,
which is also entrenched in the 1982 UN Convention on the Law of the Sea and the San Remo

Manual, reflects the 1907 Hague Convention.®” In order to be a warship, a vessel must be under

8 There are many more parallels, including concerns that individual seamen would prefer to work for privateers
than for the State marines due to higher compensation and a higher share in the prize.

85 For an economic explanation of its decline in relation to Britain, see H Hillmann and C Gathmann, ‘Overseas
Trade and the Decline of Privateering’ (2011) 71 J Economic History 730-761. See Parrillo (n 49) for an
explanation of the strategic change in US military policy.

8 See for example, W Casto, ‘Regulating the New Privateers of the Twenty-First Century’ (2006) 37 Rutgers LJ
671-702 at 684.

87 Art 29, UN Convention on the Law of the Sea (10 December 1982) 1833 UNTS 3; Para 13(g) San Remo
Manual on International Law Applicable to Armed Conflicts at Sea (adopted June 1994).

168



the command of an officer commissioned by the government.3® PMSCs therefore cannot,

without being under the command of a commissioned officer, get up warships.®’

Recently, PMSCs have been seeking contracts in certain waters where merchant ships are
known to come under attack by pirates. As traditional pirates are not ‘armed groups’ for the
purposes of IHL such that violence committed by them amounts to an armed conflict, the use
of PMSCs to protect against pirates would not necessarily contravene the law. States and
international organizations have nevertheless been using military measures against piracy.”’ If,
however, the ‘pirates’ are in fact related to armed groups involved in an armed conflict, then
the use of PMSC ships raises a host of additional tricky legal questions — for instance, do the
laws against privateering apply when such private armed ships are used against the marine
forces of non-state armed groups? An answer based upon the text and object of the treaties from
the 19" and early 20" century is no, but the contemporary general tendency to apply IHL of
international armed conflicts by analogy or via alleged customary rules to non-international

armed conflicts®! could point in the opposite direction.

3 THE PROHIBITION OF MERCENARISM
The ability of a state to use mercenaries lawfully in terms of the jus ad bellum has changed

significantly since the time of ‘pas d’argent, pas de suisses’, when states or princes freely leased
armed forces from other states and hired out their own.”? It is not necessary here to discuss the

historical use of mercenaries by states in detail.”* Instead, this section will focus on the scope

8 W Heintschel von Heinegg, ‘The Law of Armed Conflict at Sea’ in D Fleck (ed) The Handbook of
Humanitarian Law in Armed Conflicts (Oxford University Press 1995) 406-409.

8 See also below, section 4 dealing with neutrality.

% UNSC Res 1816 (2 June 2008) UN Doc S/RES/1816 (2008), UNSC Res 1838 (7 October 2008) UN Doc
S/RES/1838 (2008), EU Council Joint Action 2008/851/CFSP of 10 November 2008 on a European Union
military operation to contribute to the deterrence, prevention and repression of acts of piracy and armed robbery
off the Somali coast [2008] OJ 301/33. See also on this issue, N. Ronzitti, ‘The Use of Private Contractors in the
Fights against Piracy: Policy Options’ in F. Francioni and N Ronzitti (eds) War by Contract: Human Rights,
Humanitarian Law, and Private Contractors (Oxford University Press 2011) 37-51.

o' Prosecutor v. Tadic (Appeals Chamber) IT-94-1 (2 October 1995) (Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, paras 96-127.

92 In the early poor and over-populated Swiss cantons, often the best source of employment was to be a
mercenary. During the Battle of Pavia in 1525, the Swiss mercenaries in the services of Francois the First went
on strike because they had not been paid. The phrase ‘no money, no Swiss’ encapsulates the prevailing ethos and
reality of the era. For inter-State ‘leasing’ of regiments, see Thomson, ‘State Practices’ (n 82) at 24.

93 Mercenaries have been used since the first recorded wars in 2094 BC. E David, Mercenaires et volontaires
internationaux en droit des gens (Brussels: Bruylant 1978); A Mockler, The Mercenaries (New Y ork: Macmillan
1969); S Percy, Mercenaries (Oxford University Press 2008); JE Thomson, Mercenaries, Pirates, and
Sovereigns: State-Building and Extraterritorial Violence in Early Modern Europe (Princeton University Press
1994).
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and content of the relatively modern (recent) rules prohibiting states from using mercenaries
and the relationship of that prohibition to the use of PMSCs. Many discussions of mercenarism
oscillate between the prohibition of individuals to become mercenaries and the duties of a state
in that regard; however, few treat exclusively the capacity of states to use mercenary forces.”*

This section will concentrate only on the latter.

3.1 TREATY LAW
There are two international conventions prohibiting their state parties from using mercenaries

in general and also for specific purposes. The universal convention is the International
Convention against the Recruitment, Use, Financing and Training of Mercenaries of 1989 (the
UN Convention), which was adopted by a Resolution of the UN General Assembly. Although
this Convention has not been widely ratified, it has been in force since 2001 and the list of states
party to it is slowly growing.”® There is also a regional convention, which is the Convention of
the OAU for the Elimination of Mercenarism in Africa, which has been in force since 1985 and

to which 29 African states are parties.

Article 5(1) of the UN Convention stipulates that ‘States Parties shall not recruit, use, finance
or train mercenaries and shall prohibit such activities....”"® For its part, Article 2 of the AU
Convention makes it a crime for a state to shelter, organize, finance, etc, or employ ‘bands of
mercenaries’ ‘with the aim of opposing by armed violence a process of self-determination
stability or the territorial integrity of another State’.”” This means that a state party cannot use
mercenaries in conflicts on its own territory if the conflict involves a self-determination
movement; however, it is not a violation of the Convention for ‘legitimate governments’ to use
mercenaries in defence of the state from ‘illegitimate dissident groups’.”® Furthermore, under

the AU Convention, it is a crime for a state or a representative of a state to allow such activities

4 One exception is HC Burmester, ‘The Recruitment and Use of Mercenaries in Armed Conflicts’ (1978) 72
AJIL 37-56 who does treat the latter question more fully, though not exclusively.

%5 Most recently, the Syrian Arab Republic and Honduras became parties in 2008, Cuba in 2007, the Republic of
Moldova in 2006 and New Zealand in 2004. There are presently 32 States party to the Convention.

% Art 1 defines mercenaries and adopts a similar definition as that set out in Art 47(2) AP II. The main
differences are that the UN Convention definition does not require that a person actually take part in hostilities in
order to be classified as a mercenary and the wording regarding pay is more exigent. Paragraph 2 of that Article
prohibits their recruitment, use, etc for the specific purpose of opposing the exercise of the right to self-
determination and furthermore obliges States Parties to take appropriate measures to prevent their recruitment,
use, etc for that purpose.

97 OAU Convention Article 2.

%8 See L Gaultier et al, ‘The mercenary issue at the UN commission on human rights: the need for a new
approach’ International Alert (undated) 32. This interpretation begs the question what is a legitimate
government.
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in areas under their jurisdiction or to facilitate transit or travel of mercenaries.”” According to
the Convention, any of these acts may amount to ‘a crime against peace and security in Africa
and shall be punished as such.’!% This ‘criminal’ responsibility of states may be invoked
through normal channels of state responsibility — ie by other states.'”! Both Conventions also
establish obligations for states parties to take action to prevent mercenary-related activity on
their territory, the AU Convention being more detailed in this regard.!®? Given that private
military and security companies are often used by third states participating in non-international
armed conflicts, it is important to note that the AU and UN Conventions apply both to situations
of international and non-international armed conflict.!® It should be recalled that the Geneva
Conventions and their Additional Protocols (which in any case are part of the jus in bello and

not the jus ad bellum) do not prohibit per se the use of mercenaries by states.!%*

The UN and AU Conventions define who is a mercenary and largely adopt the definition of
Article 47(2) of Additional Protocol I.1% An essential aspect of the definition of mercenaries
when it comes to their ‘use’ or employment by states is that under any Convention or by any
legal definition, a person is not a mercenary if he is incorporated into a state’s armed forces.
The Conventions do not, therefore, prohibit a state from hiring foreigners and paying them well
so long as it incorporates them into its own armed forces. This fact is almost always treated as
a ‘loophole’ in the repression of mercenarism, and it is often lamented by commentators that

states can easily escape their obligations regarding mercenaries by simply incorporating them

% OAU Convention Article 2(c).
100 AU Convention Article 3.
101 See Article 5(2) of the OAU Convention, which stipulates:

‘When a State is accused...of acts or omissions declared...to be criminal, any other party to the

present Convention may invoke the provisions of this Convention in its relations with the

offending State and before any competent OAU or International Organization tribunal or body.’
102 UN Convention Articles 5(2), 6, OAU Convention Article 6.
103 This is a distinction from the mercenary provision in the Additional Protocol to the Geneva Conventions, as
that Article applies only to situations of international armed conflict (or self-determination movements).
104 See above, Chapter 2, Section A5.
105 Article 47(2) AP I states, ‘A mercenary is any person who: (a) is specially recruited locally or abroad in order
to fight in an armed conflict; (b) does, in fact, take a direct part in the hostilities; (c) is motivated to take part in
the hostilities essentially by the desire for private gain and, in fact, is promised, by or on behalf of a party to the
conflict, material compensation substantially in excess of that promised or paid to combatants of similar ranks
and functions in the armed forces of that Party; (d) is neither a national of a Party to the conflict nor a resident of
a territory controlled by a Party to the conflict; (¢) is not a member of the armed forces of a Party to the conflict;
(f) has not been sent by a State which is not a Party to the conflict on official duty as a member of its armed
forces.” Protocol [I] Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts, 8 June 1977 (entered into force 7 December 1978) 1125 UNTS 3.
The OAU Convention reproduces Article 47(2) of AP I verbatim, while the UN Convention slightly changed the
wording regarding compensation and dropped the requirement of actually participating in hostilities for the
definition of mercenaries, but retained it as a component of the offence. See Article 3 UN Convention.
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into their own armed forces.!°® However, rather than seeing it as a loophole, we would do well
to recognize it in fact as an important part of the norm itself.!°” Many states have consistently
sought to retain their right to augment their armed forces via a number of means; incorporating
foreigners or even foreign formed units is one means by which they have consistently done
50.!% This may mean that for many, the law does not reflect common notions of mercenarism
in that it does not impede states from hiring soldiers of fortune.!® While this conclusion may
frustrate some, there are plenty of good legal reasons why it is logical that incorporation into a
state’s armed forces takes a person out of the category of ‘mercenary’. Where foreign fighters
are incorporated into state forces through normal, official channels, there are clear lines of state
responsibility and the application of IHL is clear. Furthermore, the exclusion of fighters
incorporated into state armed forces from the definition of a mercenary is consistent with the
regulation of privateers at the beginning of the twentieth century: the conversion of merchant
ships is not ‘privateering’ (which some describe as a form of mercenarism) as long as the ships
are incorporated into the state’s own navy.!''® One may question whether incorporation for a
specific conflict would satisfy a good faith interpretation of the Conventions,'!! but one cannot
make an a priori determination that such incorporation would violate good faith. In any case,
this ‘loophole’ will rarely be an issue in the case of private military and security companies
because, by and large, in the contemporary context, states expressly avoid incorporating PMSCs

into their national forces.''?

106 Van Deventer notes that some states lamented the same during the negotiation of Article 47. See HW Van
Deventer, ‘Mercenaries at Geneva’ (1976) 70 AJIL 811 at 813.

107 Percy argues that through Art 47(2)(e) AP 1, ‘States were trying to exclude actors they did not perceive to be
mercenaries from the definition’. See S Percy ‘Mercenaries: Strong Norm, Weak Law’ (2007) 61 Intl
Organization 367 at 377.

198 The most commonly cited examples are the UK fighting to exclude the Gurkhas and France wishing to
exclude its Foreign Legion from falling afoul of the mercenary definition. Percy, ‘Strong Norm, Weak Law’ at
378. Although it is true that the use of foreign forces declined dramatically over the past two centuries, the fact
that states have continued to assert a right to engage such foreigners is not in doubt. See J Thomson for a more
comprehensive discussion of the decline in use of foreign forces. There is also developed-developing world split
on this question, as African States tend to oppose the right while old world States assert it: Thomson, ‘State
Practices’ (n 82).

109 See, for an alternative perspective, Percy, ‘Strong Norm, Weak Law’ (n 107). Percy argues that, counter-
intuitively, it is precisely the fact that states take mercenaries so seriously that impedes them from developing
implementable norms.

110 Since privateering for foreign powers had diminished before privateering for one’s own state, the ‘foreigner’
element was also removed from the equation in that case.

! Burmester points out that recruitment for a specific conflict reeks of ‘outside intervention’. See Burmester (n
94) 38.

112 See L Cameron ‘New Standards for and by Private Military Companies?” in A Peters et al (eds), Non-State
Actors as Standard Setters (Cambridge University Press 2009) 113-145. However, it should be recalled that in
some circumstances, private military companies may insist on incorporation as a means of avoiding mercenary
accusations, as occurred with Executive Outcomes in Sierra Leone: S Percy “The Security Council and the Use
of Private Force’ in V Lowe et al, The United Nations Security Council and War (Oxford University Press 2008)
624-640, 636, fn 50.
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In order to evaluate whether the treaty-based prohibition on mercenarism affects states’ capacity
to use PMSCs lawfully (especially since states do not make use of the ‘loophole’), it is
imperative to enquire whether PMSCs are mercenaries under the definitions in the mercenary
conventions.'!* I have carried out a full analysis of this issue above in relation to the IHL rule;'!*
in addition to that conclusion, I wish to point to the slight differences with the mercenary
conventions. First, it is important to recall that the phrase ‘to fight’ is not synonymous with an
offensive attack; therefore, persons hired to defend a (military) person and who will be likely
to or do engage in defensive combat can fall under Article 1(a) of the UN Mercenary
Convention.!!> Moreover, unlike the rule in Article 47(2) AP 1, the mercenary conventions do
not require that the individual actually takes part in hostilities. Furthermore, the mercenary
conventions apply to both international and non-international armed conflicts (unlike Article
47(2) AP 1, which only applies in international armed conflicts).!'® No sweeping conclusion
can be drawn that all PMSC employees are or are not mercenaries under the mercenary
conventions since those definitions also require an individual determination on a case-by-case
basis.!!” That being said, the short answer is that due to the narrowness of the definition of who
is a mercenary, it is highly unlikely that many PMSC employees will be caught by it.!'® For this
reason, coupled with the fact that none of the principal users of PMSCs are parties to the
Conventions, the treaty law prohibition on the use of mercenaries will rarely be an impediment

to the use of private military and security companies.'!

113 While the UN Convention ostensibly adds a second category of mercenaries aimed at mercenary engagement
in armed activities whose purpose is ‘Overthrowing a Government or otherwise undermining the constitutional
order of a State; or Undermining the territorial integrity of a State;” since the rest of that definition reproduces
the same cumulative criteria as the first category, its inclusion represents no real expansion of the category.

114 See above, Chapter 2, Section AS.

115 Some PMSCs have engaged in hostilities in Iraq. See L Cameron, ‘Private military companies: their status
under international humanitarian law and its impact on their regulation’ (2006) 88 IRRC 573-598 at 581-582.

116 As 0f 2008, 40% of the contractors in Iraq were neither US nor Iraqi nationals; of these, a significant
proportion of contractors conducting armed security work are third country nationals. See Congress of the
United States Congressional Budget Office, ‘Contractors’ Support of U.S. Operations in Iraq’ (August 2008) at 1
and 10.

17 The former UN Special Rapporteur on the Right of Peoples to Self-Determination consistently argued that
private military companies are mercenaries without distinguishing among individuals. See, for example, Enrique
Ballasteros, ‘Report of the Special Rapporteur’ (13 January 1999) UN Doc E/CN.4/1999/11 at para 45
(Ballasteros 1999). This approach has evolved and softened with the new Working Group.

18 For more extensive discussions of this issue, see Z Salzman, ‘Private Military Contractors and the Taint of a
Mercenary Reputation’ (2008) 40 NYU J Intl L & Policy 853-892. See also Cameron, ‘Private military
companies’ (n 115) 578-582. In one its most recent reports, the UN Working Group on mercenaries confirms this
conclusion (25 August 2008) UN Doc A/63/325, para 46. Note, however, that US — registered PMSCs are
increasingly hiring Latin Americans to work in Iraq. See K Mani, ‘Latin America’s Hidden War in Iraq’ Foreign
Policy (11 October 2007).

119 It has recently been announced that a new company (Reflex Responses Management Consultancy, or ‘R2”)
owned by former Blackwater owner Erik Prince was contracted by the government of the United Arab Emirates
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3.2 CUSTOMARY LAW
Since the treaty norm is scarcely accepted and restricted to the narrow definition of mercenaries

and only prohibits states from using that category of persons, and since it is both feasible and
likely that the vast majority of private military and security companies can avoid themselves or
their employees falling under the mercenary definition, it is necessary to consider whether there
is a separate customary prohibition on the use of mercenaries by states.!?° The former UN
Special Rapporteur dealing with mercenaries asserted that ‘a case can be made for the existence
of customary international law that condemns and prohibits mercenary activities based on the
nature of the acts’.!?! Ballasteros based his assertion on ‘the fact that the General Assembly,
the Security Council, the Economic and Social Council and the Commission on Human Rights
have repeatedly condemned mercenary activities and since, in addition, Member States have
condemned such activities and some countries have national laws making the use of
mercenaries a crime’.'?? This assertion raises at least two questions. First, does the assertion of
the existence of a customary norm withstand careful analysis? And two, if there is such a norm,

what are its contents and how do they affect the use of PMSCs?

The usual means of discerning whether a norm constitutes customary international law is by
identifying an ‘extensive and virtually uniform’ state practice anchored in a belief that a legal
obligation compels that practice.'?> When it comes to identifying customary law through an
analysis of resolutions of the UN General Assembly, it is important to recall that while
‘resolutions of the United Nations [General Assembly] have a certain legal value, this legal
value differs considerably, depending on the type of resolution and the conditions attached to
its adoption and its provisions.”'>* More specifically, the legal value of General Assembly

resolutions ‘can be determined on the basis of circumstances under which they were adopted

to create a ‘Security Support Group’. The company is allegedly staffed by Colombians and the terms of the
contract include leading ‘operations’. However, the contract also specifies that ‘the unite will be staffed by
expatriate personnel trained and mentored by expatriate Contractors and will be directly subordinate to the
Military Intelligence (MI) section of the Client.” See Contract No. 346/4 for the provision of services to the
armed forces units, Addendum G, p. 30.

120 The ICRC’s study on customary IHL found that the rule on mercenaries in IHL is customary, but that that
norm must be distinguished from the existence of a rule enjoining states from using them. See Jean-Marie
Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law (Cambridge University
Press 2005) 391 (Rule 108).

121 Ballasteros 1999 (n 117) at para 44. He seemed particularly concerned that states would confer nationality on
foreigners to have them avoid being mercenaries, or take advantage of dual nationals having no real connection
to the hiring state to escape from being considered mercenaries. See paras 43-44.

122 Ibid para 44.

123 See North Sea Continental Shelf Cases (Germany v. Denmark and Germany v. Netherlands) [1969] ICJ Rep
3 at paras 74 and 77.

124 Texaco-Calasiatic (Merits/Award) (1979) 53 ILR 420 at pp. 483 fT, para 86.
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and by analysis of the principles which they state.”!?> The first consideration includes an
assessment of whether the resolution ‘was supported by a majority of Member States
representing all of the various groups’ and the second demands an effort ‘to distinguish between
those provisions [within the resolution] stating the existence of a right on which the generality
of the States has expressed agreement and those provisions introducing new principles which
were rejected by certain representative groups of States...’.'?® Applying this framework for
analysis to General Assembly resolutions on mercenaries, it becomes immediately apparent that
the resolutions are not supported by a majority of Member states representing all of the various
groups. Approximately 20 western states consistently vote against all General Assembly
resolutions condemning mercenaries; an additional 20 — 40 states typically abstain.'?” Major
military powers have a tendency to vote against sweeping condemnatory resolutions,'® but
smaller, less mighty states often vote against anti-mercenary resolutions as well. The refusal of
western states to support resolutions regarding mercenaries in the General Assembly may in
part be due to the fact that ‘the question of mercenaries is too closely linked to the period of
decolonisation and the situation of peoples under foreign occupation.... [T]he view of western
delegations is that the question of mercenaries should be considered by the Sixth Committee
and not by the Human Rights Council’.!?* However, this explanation is perhaps too limited, in
that it suggests an objection based purely on procedure or forum.!'*® As for the second part of
the test, analysing the text of the resolutions to ferret out the existence of a legal obligation

related to mercenaries on which ‘the generality of the States has expressed agreement’, given

125 Tbid.

126 Ibid at para 87.

127 The states regularly voting against anti-mercenary resolutions include: US, UK, Canada, France, Germany,
Ireland, Israel, Italy, Hungary, Japan, Netherlands, Norway, Belgium, Monaco and Luxembourg, but also often
the Balkan states and the Baltic states. It should be noted, however, that resolutions including a reference
condemning the use of mercenaries may also contain clauses of condemnation or calls for action regarding
specific national and international situations that may influence states’ voting patterns regardless of their views
on mercenaries. See, for example, the voting records of the UN General Assembly for UNGA Res A/47/84 (16
December 1992); UNGA Res A/48/94 (20 December 1993); UNGA Res A/48/92 (20 December 1993); UNGA
Res A/48/150 (23 December 1994); UNGA Res A/50/138 (21 December 1995); UNGA Res A/51/83 (12
December 1996); UNGA Res A/52/112 (12 December 1997); UNGA Res A/53/135 (9 December 1998); UNGA
Res A/54/151 (17 December 1999); UNGA Res A/55/86 (4 December 2000); UNGA Res A/56/232 (24
December 2001); UNGA Res A/57/196 (18 December 2002).

128 § Franklin, ‘South African and International Attempts to Regulates Mercenaries and Private Military
Companies’ (2008) 17 Transnatl L and Contemporary Problems 239 at 260.

129 J Gomez del Prado, ‘Private Military and Security Companies and the UN Working Group on the Use of
Mercenaries’ (2008) 13 J Conflict and Security L 429 at 432. The Sixth Committee is the Legal Affairs
committee. Gomez del Prado was at the time the Chair of the UN Working Group on mercenaries.

130 In particular, the comment was given as a reason why the Working Group’s recent mandate has not been
supported by western states, but procedural misgivings alone would not seem to account for a sudden jump in
votes against — see UNGA Res 61/151 (14 February 2007) UN Doc A/RES/61/151 and related voting record (48
States voted against).

175



the consistent voting pattern of a block of representative states, is an extremely difficult, if not
fruitless enterprise. Touting the mere existence of General Assembly resolutions as evidence of
or as a source of customary international law, as Ballasteros purports to do, without closer

analysis, should be treated with scepticism.

Apart from voting on General Assembly resolutions, the practice of states with regard to
mercenaries has been neither universal nor consistent.!*! An evaluation of existing evidence in
support of a customary norm prohibiting the use of mercenaries suggests that insofar as such a
separate customary norm can be said to exist, it may differ from the treaty norm in several ways.
First, the sources are inconclusive or silent as to a customary definition of mercenaries, and
therefore the norm may be based on a conception of ‘mercenary’ that is not restricted to the
narrow definition in Article 47(2) AP I that underlies the Conventions discussed above.!'*? On
the one hand, there is an intuitive definition, which would simply encompass foreign fighters
who fight for personal enrichment: this is the norm based on motivation. On the other hand,
there is the notion of private, non-governmental intervention in the affairs of a state as the source

of the problem with mercenaries, which may lead to a different definition. '

Discerning the precise elements that could comprise an alternative definition that is consistently
accepted by states across the globe is an exercise doomed to fail.!** For instance, recent General
Assembly resolutions relating to the suppression of mercenary activity do not draw a bright line
between private military and security companies and mercenaries under the UN Convention.'¥

Indeed, one scholar asserts that the General Assembly approach belies ‘a belief in that private

BN Canny rejects this possibility on the grounds that State practice has not been ‘universal and consistent’:
Canny, ‘A Mercenary World: A legal analysis of the international problem of mercenarism’ (2003) 3 University
College Dublin L Rev 33-56 at 33, fn 3.
132 Even the UN Working Group on mercenaries point out that the Declaration on Friendly Relations, while
making it ‘a duty of the State not to use “mercenaries, irregular forces or armed bands” against the territorial
integrity or independence of another State’, it does not, even for that purpose, define ‘armed bands’ or
‘mercenaries’. See para 47 of UN Doc A/63/325 (2008). While Article 47(2) AP I may be customary law for the
purposes of the jus in bello, (as found by the ICRC’s customary law study, Rule 108) it does not necessarily
reflect the definition that would apply for the purposes of jus ad bellum.
133 See Burmester (n 94) 38.
134 The disagreement between negotiating states regarding whether incorporation into a state’s armed forces
relieves a fighter from mercenary status is a case in point.
135 See, eg, UNGA A/RES/63/164 (adopted 18 Dec 2008) (UN Doc dated 13 February 2009). This suspicion is
most evident in paragraph 17 of the resolution:
‘17. Requests the Working Group to continue to take into account, in the discharge of its mandate,
the fact that mercenary activities continue to occur in many parts of the world and are taking on new
forms, manifestations and modalities, and in this regard requests its members to continue to pay
particular attention to the impact of the activities of private companies offering military assistance,
consultancy and security services on the international market on the enjoyment of human rights and
the exercise of the right of peoples to self-determination;’.
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uses of force are wrong by nature’,'*® which implies a very broad definition of what constitutes

‘mercenary’ activity. States’ continued and expanding use of PMSCs, however, runs counter to

a broadening of the definition to all private forces.

In yet another permutation of the definition, the subtext for many authors is that mercenaries
are only mercenaries if they are working for the ‘bad guys’ or for illegitimate governments; if
they are working for ‘good’ governments, they are something else.!*” However, there is no
consensus on the role of the legitimacy of the employer of the private forces, or at the least, the
legitimacy of the employer’s goals in the customary definition of who is a mercenary. It is also
unsettled whether, in a customary definition, incorporation into a state’s armed forces is
relevant: some imply that it is,'*® but others argue that the lack of incorporation is the essence
of what bothers states about mercenaries.'>* The lack of a universally agreed definition of what
constitutes mercenarism beyond its treaty law meaning is strong evidence of the absence of a

general customary rule prohibiting their use.

Second, while the definition of who is a mercenary may hypothetically be broader under
customary law than under treaty law, the restriction in their use is more limited under any
conceivable customary norm. By and large, the restriction amounts to no more than to provide
that a state cannot use mercenaries to do things that its own forces are prohibited from doing
under general international law. As Ballasteros indeed observes, the UN General Assembly has
adopted many resolutions criticising or condemning the use of mercenaries.!'*’ First of all,
however, the comments above about the need for scepticism with this source apply here as well.
In addition, many of these resolutions merely relate to and encourage the work of the committee

drafting the UN Convention or its implementation.!'*! Those resolutions must therefore be

136 Percy, ‘Security Council and the Use of Private Force’ (n 112) 635.

137 See Salzman’s discussion of this (n 118) 888-889. See also Florence Parodi, Les sociétés militaires et de
sécurité privées en droit international et droit comparé (Thesis Université Paris I Panthéon-Sorbonne 2009) pp.
147 — 152.

138 For example, Percy, a leading authority on mercenaries and international lawyer, defines a mercenary as ‘an
individual soldier who fights for a state other than his own, or for a non-state entity to which he has no direct tie,
in exchange for financial gain’: Percy, ‘Security Council and the Use of Private Force’ (n 112) 626.

139 See Canny, ‘A Mercenary World’ at 47 ff. Burmester (n 94) 38-39 argues that there is a distinction between
the use of a foreign state’s forces (not problematic) and private individuals with no connection to their home
state’s armed forces.

140 Percy, “‘Security Council and the Use of Private Force’ (n 112) 627.

141 See, eg, UNGA Res A/39/84 (13 December 1984), UNGA Res A/RES/41/80 (3 December 1986), UNGA Res
A/RES/37/109 (16 December 1982); UNGA Res A/RES/36/76 (4 December 1981) - Despite strong language in
the preambles of these resolutions, the operative paragraphs relate to the establishment and continuation of the
mandate of the Ad Hoc Committee on the Drafting of an International Convention against the Recruitment, Use,
Financing and Training of Mercenaries and all were adopted without a vote.
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excluded from consideration, as the norm they relate to must be considered to be reflected in
the Convention discussed above. The remaining resolutions are narrower in scope and attach
condemnation of the use of mercenaries to the protection of other rights or respect of other
obligations. That is to say, any customary prohibition on the use of mercenaries as evidenced
by General Assembly resolutions and older treaties is not a stand-alone norm but only exists in
relation to the prohibition of the use of force,'*? the respect for the principle of neutrality or

non-interference,'** and the respect for the right to exercise self-determination.'**

The Declaration on Friendly Relations is considered to constitute customary law, as does the
Definition of Aggression. The fact that the related norms and prohibitions are customary pave
the way for an incidental prohibition on the use of ‘mercenaries’ in any first use of force against
another state. However, there is no indication that the use of mercenaries is prohibited in self-
defence (and indeed the AU Convention would suggest that it is clearly permitted). When it
comes to the law of neutrality, the prohibition in question is less concerned with states using
mercenaries themselves than with their obligations in terms of preventing the formation of
mercenary combatant corps on their territory and even preventing their own citizens from
leaving to fight in foreign wars.!% The Hague Convention on Neutrality in Land Warfare
prohibits states from allowing recruitment on their territory, amounting to at least a passive (or
due diligence) obligation with respect to recruitment of mercenaries.!*® Burmester nevertheless
argues that there is no customary obligation arising solely from the law of neutrality for states
‘to prevent their own nationals from joining a mercenary force.”'*’ Needless to say, it would be
a breach of neutrality for a state to use private actors (such as mercenaries) to intervene in a

conflict, but neutrality probably plays a less important role in governing most states’ behaviour

142 “Declaration on Principles of International Law Concerning Friendly Relations and Co-operation Among
States in Accordance with the Charter of the United Nations’, UN GA res 2625 (XXV) 24 October 1970;
‘Definition of Aggression’, UNGA Res 3314 (XXIX) 1974.

143 See Thomson, ‘State Practices’ (n 82), as well as Hague Convention (V) Respecting the Rights and Duties of
Neutral Powers and Persons in case of War on Land, The Hague, 18 October 1907 (entered into force 26 January
1910). That Convention did not oblige states to prohibit individuals from crossing its borders to ‘offer their
services to one of the Belligerents’ but it did prohibit the formation of corps of combatants. See Articles 6 and 4
respectively.

144 For example, UNGA Res 3103 (XXVIII) (1973).

145 See note below regarding Hague Convention on Neutrality; Burmester (n 94) 41-44.

146 Hague Convention (V) Respecting the Rights and Duties of Neutral Powers and Persons in case of War on
Land, The Hague, 18 October 1907, Article 4 states: ‘Corps of combatants may not be formed nor recruiting
agencies opened on the territory of a neutral Power to assist the belligerents.” (entered into force 26 January
1910).

147 Burmester (n 94) 43. However, he went on to argue that when mercenaries are involved in a situation that
threatens international peace and security, there may be an evolving or emerging obligation on States to prevent
their nationals from joining such forces (at 49 — 50). See also below, section A4 on neutrality.
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today than the UN Charter principle of non-intervention or obligations set out by the Security
Council in regard to a specific situation.'*® Finally, the General Assembly expresses particular
concern in its resolutions regarding the use of mercenaries to suppress self-determination

movements (and these resolutions enjoy more universal approval by states).'*’

The UN Security Council has also condemned the use of mercenaries and demanded that states
refrain from using them in relation to specific conflicts. These resolutions do not, however,
amount to a general customary law prohibition on the use of mercenaries. Security Council
resolutions obliging states to take specific action against mercenaries’ in the Democratic
Republic of the Congo in the 1960s did not define them and at the time of their adoption, no
treaty-based definition existed.!>® A recent Security Council resolution urged the relevant
parties to refrain from ‘any recruitment or use of mercenaries or foreign military units’, which
would seem to broaden the prohibited category considerably, but only for that situation.!>!
However, for obvious reasons, the Security Council has never urged parties to the conflict in
Iraq to refrain from using private forces or foreign military units. Percy argues that the Security
Council has only directed states to deal with mercenaries in three specific situations — when
they were perceived as threatening territorial integrity, when they ‘internationalized a conflict
by operating within one country from a base in another, or with another country’s support’, or

152 Concerns about

when their actions threatened to create regional instability.
‘internationalizing’ a conflict may be construed as the other side of the same coin of interfering
in another state’s affairs. The other two issues are potentially broader in scope than the
situations the General Assembly tends to express concern over, but to date they are limited to

only those conflicts or situations for which the Security Council has adopted a resolution.'>?

148 See UNSC Res 161 (21 February 1961) and UNSC Res 169 (24 November 1961), discussed in Burmester (n
94) 49.

149 Compare, for example, the voting record on UNGA Res A/RES/48/92 (16 February 1994) (a general
resolution regarding mercenaries and self determination movements) with 108 Yes, 14 No, 39 abstentions, to
that on UNGA Res A/RES/61/151 (14 February 2007) (which specifically addresses private companies and
mercenaries) with 127 Yes, 51 No and 7 Abstentions.

150 See, for example, UNSC Res 241 (15 November 1967).

151 See UNSC Res 1479 (13 May 2003) regarding Cote d’Ivoire, para 14. (Emphasis added.)

152 Percy, ‘Security Council and the Use of Private Force’ (n 112) 635.

153 See also UNSC Res 1970 (26 February 2011), section 9, indicating the prohibition of mercenary services in
Libya as part of the arms embargo and UNSC Res 1973 (17 March 2011), preamble, ‘Deploring the continuing
use of mercenaries by the Libyan authorities’ as part of protection of the civilian population. These two could
thus be added to the list. See Accordance with International Law of the Unilateral Declaration of Independence
in Respect of Kosovo (Advisory Opinion) (22 July 2010) [2010] ICJ Rep 403 para. 94 on the method of
interpreting Security Council resolutions. In particular, the court state that it may be required to ‘analyse
statements made by representatives of members of the Security Council made at the time of their adoption, other
resolutions of the Security Council on the same issue, as well as the subsequent practice of relevant United
Nations organs and of States affected by those given resolutions.” In the case of Libya, the representatives of
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Many commentators argue that mercenaries should be regulated according to what they do, not
due to their nationality or motivation.'>* The fact that there is arguably no ‘stand-alone’ norm
prohibiting the use of mercenaries in any and all circumstances suggests that this is in fact
precisely how mercenaries are regulated under customary law.!>®> Mercenaries do what states
hire them to do. The only thing the customary norms on mercenaries do is to reinforce the notion
that whether states violate their obligations through their own actors or through the use of

private forces is irrelevant to a determination of whether a violation exists.

Even if one accepts the existence of a customary norm regarding mercenaries, it is difficult to
conclude that any such norm prima facie prohibits states to use PMSCs in any general way.
This conclusion is sustained by the fact that a number of important states clearly feel free to use
private military and security companies and to engage in international fora on the regulation of
PMSCs.!® That being said, nine states (Belgium, Costa Rica, Croatia, Cyprus, Georgia, Italy,
Qatar, Ukraine, Uruguay) are parties to both the UN Convention and to the Montreux Document
on the regulation of PMSCs."*” Although from this limited (but growing) overlap one cannot
decisively conclude that participating in regulation of private military companies does not
violate a state’s treaty obligations under the UN or OAU Conventions, there is quite clearly a
lack of practice and opinio juris to support a customary norm on mercenarism that prohibits
outright the use of PMSCs. Indeed, even the Working Group on mercenaries appears to have

abandoned Ballasteros’ approach of advocating control of PMSCs through customary law.'

Nigeria and Lebanon spoke approvingly of the condemnation of the use of mercenaries to attack one’s own
civilians. See UN Doc S/PV.6491 (26 February 2011), statements of Mrs. Ogwu (Nigeria) and Mr. Salam
(Lebanon).

154 Burmester (n 94) makes this plea at 38-39; Percy, ‘Security Council and the Use of Private Force’ (n 112)
makes the same plea some 30 years later (at 635-640).

155 In contrast, treaty law definitions emphasize the motivations of a ‘mercenary’.

156 See, for example, the Montreux Document and the process leading to its adoption. Online:
http://icrc.org/Web/eng/siteeng0.nsf/html/montreux-document-170908

157 See http://www.eda.admin.ch/eda/en/home/topics/intla/humlaw/pse/parsta.html for the participating States of
the Montreux Document, http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=485&ps=P for States parties to
the OAU Convention, and http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=530&ps=P for States parties to
the UN Convention (as of May 2011). Forty-six states have signed the Montreux Document, thirty-two are
parties to the UN Convention and 30 are parties to the OAU Convention. Poland has signed the UN Convention
but has not ratified it and has signed the Montreux Document (which does not foresee a ratification process).

158 1t is rather calling for the adoption of a new Convention or a Protocol to the Mercenary Convention. See
A/63/325 at paras 70, 73-74. It presented a Draft Convention to the Human Rights Council in September 2010,
but that text was not adopted (see UN Doc A/HRC/15/25 (2 July 2010) for the text of the Draft Convention).
Instead, the Human Rights Council passed a resolution setting up an ‘Open-ended intergovernmental working
group to consider the possibility of elaborating an international regulatory framework on the regulation,
monitoring and oversight of the activities of private military and security companies’, (1 October 2010) UN Doc
A/HRC/RES/15/26.
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Thus, neither the treaty prohibition on the use of mercenaries, nor any customary law norm on
mercenaries would appear to be an impediment to a state’s capacity under jus ad bellum to
employ PMSCs, so long as the action for which states use them is not in itself a violation of

that state’s international legal obligations.

4 THE LAW OF NEUTRALITY AND PMSCS
Obligations of due diligence with respect to neutrality stem in particular from two of the Hague

Conventions of 1907 relating to the rights and duties of neutrals in the case of war on land and
naval war.'>® Article 4 of the ‘War on Land’ convention stipulates that ‘Corps of combatants
cannot be formed nor recruiting agencies opened on the territory of a neutral Power to assist
the belligerents.” The Convention specifies, however, that a state’s responsibility would not be
engaged ‘by the fact of persons crossing the frontier separately to offer their services to one of
the belligerents.’'®® These two provisions nicely circumscribe the due diligence states must
exercise to respect their obligation of neutrality: they must not allow general or large scale
recruiting on their territory, but they are not expected to stop every individual who, of his or

her own volition, leaves the country to offer services to a belligerent.

This immediately raises the question whether PMSCs opening recruiting offices in third states
(ie non-belligerents) would trigger the due diligence obligations of those states with respect to
neutrality. Two remarks are apposite. First, the provision is restricted to raising ‘corps of
combatants’. As 1 have explained above,'®! the question whether PMSCs may be considered
‘combatants’ is a thorny one, but, according to this assessment, the vast majority of them (at
present) are not. Second, the provision is also limited in that the recruitment must be designed
‘to assist the belligerents’, which suggests that the ‘corps of combatants’ in question must be
formed and destined for a specific conflict. The current practice of recruiting for a ‘duty station’
— that is, for a specified location or country — when a PMSC has operations in different conflicts

around the world, makes it difficult to measure this requirement. That being said, this obligation

159 Hague Convention (V) respecting the Rights and Duties of Neutral Powers and Persons in Case of War on
Land, The Hague, 18 October 1907, in force 26 January 1910 [hereinafter Hague Convention (V)]; Hague
Convention (XIII) concerning the Rights and Duties of Neutral Powers in Naval War, The Hague, 18 October
1907. In addition, the Convention discussed above relating to the conversion of merchant ships into warships
(Hague Convention (VII) relating to the Conversion of Merchant Ships into War-Ships, The Hague, 18 October
1907, and the Conventions on mercenaries also have implications with respect to these due diligence obligations.
160 Hague Convention (V), Article 6.

161 See the discussion in Chapter 2 section Al above.
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may require states to keep tabs on the type of activities that PMSCs recruiting on their territory

are engaged in abroad.'®?

With respect to neutrality and naval war, Article 8 of Hague Convention (XIII) concerning the
Rights and Duties of Neutral Powers in Naval War stipulates:

A neutral Government is bound to employ the means at its disposal to prevent the fitting out or
arming of any vessel within its jurisdiction which it has reason to believe is intended to cruise,
or engage in hostile operations, against a Power with which that Government is at peace. It is
also bound to display the same vigilance to prevent the departure from its jurisdiction of any
vessel intended to cruise, or engage in hostile operations, which had been adapted entirely or
partly within the said jurisdiction for use in war.

This provision, which also exists as customary law,'®3 sets a clear due diligence obligation for
states. The obligation is triggered by the fact that the vessel in question is in a territory under
the control of a state. The fact that the company outfitting the vessel is a legal person is

immaterial.'%*

The PMSC industry has responded to the emergence of modern piracy by offering to provide
‘escort services and defense against piratical attacks’.!%> One company has fitted out its own
vessel, advertising that its capabilities include ‘dedicated command and control battlefield air
support, helicopter decks, a hospital, multiple support vessel capabilities, and a crew of 45
highly trained personnel.’!®® For the moment, however, these services are offered exclusively
as anti-piracy measures, which are not tantamount to ‘hostile operations’ against a state. In

addition, mo