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1. Introduction

On 2 April 2008, the European Commission
adopted a White Paper on damages actions for
breach of the EC antitrust rules (hereinafter ‘the
White Paper’) (%). It presents a set of recommen-
dations to ensure that victims of competition law
infringements have access to genuinely effective
mechanisms for obtaining full compensation for
the harm they have suffered.

The White Paper is the latest stage of a policy
initiative, the premises of which were already
laid down in Regulation 1/2003 that stressed the
essential role of national courts in the applica-
tion of the EC competition rules, for example by
awarding damages to the victims of infringements
(). Given the importance of the right to damages
in order to guarantee the effectiveness of the EC
competition rules, as acknowledged by the Euro-
pean Court of Justice (ECJ) (*), and in view of the
considerable hurdles faced by the victims wishing
to exercise their rights in Europe (°), the Commis-
sion adopted in December 2005 a Green Paper (°)
that identified potential ways forward.

(") Directorate General for Competition, units A-4 and B-1.
The content of this article does not necessarily reflect
the official position of the European Commission.
Responsibility for the information and views expressed
lies entirely with the authors.

(®>) White Paper on damages actions for breach of the
EC antitrust rules COM(2008) 165, 2.4.2008. The
White Paper and the accompanying Staff Working
Paper (SWP) are available at http://ec.europa.eu/comm/
competition/antitrust/actionsdamages/documents.html.

(® Council Regulation 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down
in Articles 81 and 82 of the EC Treaty, OJ L 1, 4.1.2003.
See in particular recital 7.

(*) Case C-453/99 Courage and Crehan [2001] ECR 1-6297,
confirmed in joined Cases C-295/04 to C-298/04 Man-
fredi [2006] ECR I-6619.

(®) See the 2004 Comparative Study commissioned by the
European Commission on the conditions of claims for
damages in case of infringement of EC antitrust rules, at
http://ec.europa.eu/comm/competition/antitrust/others/
actions_for_damages/study.html.

(®) Green Paper on damages actions for breach of the EC
antitrust rules (the ‘Green Paper’) COM(2005) 672 final.
The Green Paper and the accompanying Staff Wor-
king Paper are available at: http://ec.europa.eu/comm/
competition/antitrust/actionsdamages/documents.html.

a. From the 2005 Green Paper to the
White Paper

The purpose of the Green Paper was to identify
the main obstacles to a more effective system of
damages claims, and to set out different options
for further reflection to improve both follow-on
and stand-alone actions. The Green Paper was met
with broad interest in the antitrust community,
and achieved its objective of raising awareness on
the right to compensation of victims of competi-
tion law infringements, and on the obstacles they
face when attempting to enforce their rights.

Encouraged by the comments on the Green Paper
received from stakeholders, from the European
Parliament, the European Economic and Social
Committee and the Member States, and taking
into account the recent case law of the ECJ, the
Commission decided to publish a White Paper in
order to encourage and further focus the ongoing
discussions on actions for damages by setting out
concrete measures aimed at creating an effective
private enforcement system in Europe.

The Commission also made great efforts to assess
the likely benefits and costs of various policy
options that could address the current ineffective-
ness of antitrust damages actions in the EU. In
particular, it commissioned an extensive impact
study by independent experts, who used existing
scientific knowledge and data to conduct their own
economic analysis of the likely effects of various
measures to facilitate antitrust damages actions.
Building on the findings of the study, the Com-
mission analysed and compared the likely impli-
cations of the major policy options available (7). In
its White Paper, the Commission further develops
the specific policy recommendations which offer a
balanced solution to the current, often inefficient
and ineffective, compensation systems in place,
while avoiding over-incentives that could lead to
excessive or abusive litigation of the kind seen in
some countries outside Europe.

(") The external study and the impact assessment report
are available at: http://ec.europa.eu/comm/competition/
antitrust/actionsdamages/index.html.
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b. The key objectives and underlying
principles

Despite some recent signs of improvement in cer-
tain Member States, the victims of EC antitrust
infringements only rarely obtain reparation
of the harm suffered. In that regard, the impact
study notes that successful damages actions are
still rare, and that the majority of Member States
have had no real experience of private antitrust
damages actions to date. The ineffectiveness of
the right to damages is largely due to various legal
and procedural hurdles in the Member States’
rules governing actions for damages. Indeed, tra-
ditional rules of civil liability and procedure are
often inadequate for actions for damages in the
field of competition law, due to the specificities of
the actions in this field, namely: complex factual
and economic analysis, unavailability of crucial
evidence and the often unfavourable risk/reward
balance for claimants.

The general objective of the White Paper is there-
fore to ensure that all victims of infringements of
EC competition law have access to truly effective
mechanisms for obtaining full compensation for
the harm they have suffered. In designing the spe-
cific measures aimed at addressing the obstacles
identified, the Commission followed three main
guiding principles:

e full compensation is to be achieved for all vic-
tims. This necessarily entails consequences in
terms of deterrence of future infringements
and greater compliance with EC antitrust rules,
particularly when the number of infringements
detected increases;

o the legal framework for more effective antitrust
damages actions is to be based on a genuinely
European approach, with balanced measures
rooted in European legal culture and tradi-
tions;

o the effective system of private enforcement by
means of damages actions is meant to comple-
ment, and not to replace or jeopardise public
enforcement of Articles 81 and 82 of the EC
Treaty by the Commission and the national
competition authorities (NCAs) of the Member
States.

2. Compensating the victims of
competition law infringements

The focus of the White Paper on compensating
victims becomes clearest when considering the
scope of the damages and the passing-on of over-
charges.

a. The scope of the damages

(i) Full compensation

The ECJ confirmed in its Manfredi ruling that
the principle of effectiveness requires Member
States to ensure that victims of competition law
infringements are compensated for the actual
loss (which results from theillegal overcharge) and
the loss of profit (which results from the reduced
sales) caused to them (%). Moreover, in order to
guarantee that this harm is compensated at real
(rather than nominal) value, the ECJ requires that
(pre-judgment) interest shall also be paid.

In its White Paper, the Commission fully endorses
this broad definition of the harm caused by com-
petition law infringements and the resulting obli-
gation for the Member States (which is addressed
both to the national legislator and to the national
judge) to enable the victim to receive such full
compensation. In its Staft Working Paper, the
Commission expresses the hope that this clear
instruction from the ECJ will suffice to have all
the obstacles to full compensation that still exist
in (some of) the Member States removed. How-
ever, if it were to appear that such is not the case,
the Commission may want to re-examine what
further measures are necessary to achieve that
objective.

(i) The calculation of damages

Even if it is clear under what heads of damage the
victim of a competition law infringement may
seek damages, the latter may still face difficulties
in court because he cannot show (to the required
standard) the extent of the harm suffered. For
instance, under some circumstances it may be
totally impossible for the victim to show the exact
amount of the loss. In its White Paper and in the
accompanying Staff Working Paper, the Com-
mission formulates two suggestions to overcome
these difficulties.

It first recalls that the principle of effectiveness
excludes calculation requirements, asimposed by
law or by the courts, that make it excessively dif-
ficult for victims to obtain the damages to which
they are entitled under Community law. Legisla-
tors and, in the absence of their action, judges are
thus obliged to mitigate these requirements to a
more appropriate level. Naturally, the argument
that such mitigation cannot be allowed because
it risks deviating from the objective to compen-
sate (the victim may obtain somewhat more, or
less, than the actual damage suffered), cannot be
accepted. Since compensation remains the objec-

(®) See Manfredi, supra n. 4, paragraphs 60 and 95.
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tive, judges must do their utmost to ensure that
the damages awarded correspond as far as possi-
ble to the harm suffered. This approach is clearly
reflected more by an approximation of that harm
than by a refusal to award damages.

Secondly, the Commission is committed to pro-
duce non-binding guidance on the calculation
of damages, in order to provide judges and parties
with pragmatic solutions to these often compli-
cated exercises. The challenge is to produce easily
accessible economic calculation models and suit-
able approximate methods of calculation. In order
to assist the Commission in the drafting of the
guidance, a study has been tendered, the results of
which should be ready in Spring 2009 (°).

b. The passing-on of overcharges

The compensation objective also determined the
solution that was put forward in the White Paper
for dealing with the passing-on of overcharges.
That thorny issue, on which there is little clarity
in the Member States’ legislation and case-law,
covers both the question (i) whether or not the
infringer can invoke the passing-on defence and
(ii) whether or not the one to which the over-
charge has been passed on can claim damages for
the resulting harm.

(i) The passing-on defence (shield)

Since the objective of the White Paper is to ensure
that victims of competition law infringements
receive compensation for the damage they have
suffered, it goes without saying that, if ultimately
there is no harm suffered, there should also be no
compensation ('°). Purchasers of an overcharged
product or service who have been able (meaning
that they have actually done so) to pass on that
overcharge to their own customers should there-
fore not be entitled to compensation of that over-
charge. However, the passing-on of the overcharge
may well have led to a reduction in sales. Such loss
of profits should obviously be compensated by the
one who is responsible for the initial overcharge.

In order to avoid the infringer having to pay dam-
ages for an overcharge that has been passed on,
the Commission feels that he should be able to
invoke the passing-on as a defence. That defence,
of course, needs to be proven according to the
required standards. In order not to negate the right
to compensation, those standards should not be

(°) The tender is published under COMP/2008/A5/10, and
is available at: http://ec.europa.eu/dgs/competition/
proposals2/.

(1% Arguments of enforcement efficiency and deterrence
are thus not accepted as autonomous arguments. They
can only be accepted as secondary arguments to com-
plement the compensation principle.

too low. For instance, the fact that a press release
states that consumers are harmed by an infringe-
ment of competition law cannot constitute suffi-
cient proof of the passing-on of the overcharges to
the consumers.

(i) The ‘passing-on’ claim (sword)

The compensation objective implies, as a corol-
lary of the acceptance of the passing-on defence,
that the one to whom the overcharge has been
passed on, i.e. the ultimate victim, can claim
compensation for the resulting harm. However,
that ultimate victim, unlike those higher up in the
distribution chain, may be less inclined to start
an antitrust damages action. The reasons for that
reluctance may be manifold, but issues of a low-
value claim, an unattractive cost/reward balance,
the difficulty of establishing causality with the ini-
tial infringement, remoteness, etc will certainly be
among them.

To the extent that those ultimate victims have
standing to claim damages ('), the Commission
makes two types of suggestions to enable these
victims to bring their damages claims. First, it is
suggested that they can aggregate their claims
via collective actions. Secondly, their claims can
be facilitated by a presumption that the over-
charge has been passed on in its entirety to their
level. That presumption can be rebutted by the
infringer, for instance by referring to the fact that
he has already paid compensation for that same
overcharge to someone higher up in the distribu-
tion chain than the claimant. The latter example is
evident when a joint action is brought by claimants
from different levels in the distribution chain, but
efforts should also be made to have it apply in the
case of parallel or consecutive actions. Finally it
should be noted that the said rebuttable presump-
tion does not exempt the claimant from its duty to
prove the initial infringement and the scope of the
damage; the latter aspect is particularly relevant
when the overcharge relates to an intermediate
product.

(') Since the ECJ confirmed that “any individual can claim
compensation for the harm suffered where there is a cau-
sal relationship between that harm and an agreement or
practice prohibited under [EC competition law]”(see
Courage and Crehan, supra n. 4, paragraph 26, and
Manfredi, supra n. 4, paragraph 61, our italics), standing
could be refused under national law due to the absence
of sufficient causality, e.g. in cases of remoteness (see
also Manfredi, paragraph 64: “in the absence of Com-
munity rules governing the matter, it is for the domes-
tic legal system of each Member State to prescribe the
detailed rules governing the exercise of that right, inclu-
ding those on the application of the concept of ‘causal
relationship’, provided that the principles of equivalence
and effectiveness are observed”).
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3. Access to justice

a. Collective redress mechanisms

It is clear that victims will rarely, if ever, bring
a damages action individually when they have
suffered scattered and relatively low-value dam-
age. In order to avoid these victims remaining
uncompensated, it is necessary to provide for
some form of collective redress.

The issue of collective redress is a sensitive one and
has attracted attention in the Member States and
at EC level because of its importance for access
to justice. This increased attention is also partly
due to certain excesses that have been reported
from other jurisdictions. This is therefore an area
where the Commission has been careful to com-
ply with its second guiding principle of adopting
a balanced and genuine European approach, and
has designed appropriate safeguards so as to avoid
excesses.

The Commission suggests two types of collective
redress mechanism. They offer alternative means
of court action for the victims, such as final con-
sumers or SMEs, that would otherwise be unable
or unwilling to seek compensation given the costs,
uncertainties, risks and burdens involved.

(i) The first mechanism: opt-in collective actions

An opt-in collective action combines in one sin-
gle action the claims from those individuals or
businesses who have expressed their intention to
be included in the action. Such a system improves
the situation of the claimants by making the cost/
benefit analysis of the litigation more attractive,
since it allows them inter alia to reduce the costs
and share the evidence.

There has been much debate on whether the Com-
mission should suggest an opt-in mechanism,
which is closer to the Member States’ legal tradi-
tions, or rather an opt-out mechanism, whereby
the victims represented are all those who do not
expressly opt out from the action. Opt-in collective
actions are said to make the litigation more com-
plex by requiring the identification of the claim-
ants and the specification of the harm allegedly
suffered, whereas an opt-out mechanism allows a
wider representation of the victims and can there-
fore be seen as being more efficient in terms of cor-
rective justice and deterrence. However, combined
with other features, opt-out actions in other juris-
dictions have been perceived to lead to excesses.
On balance, the Commission considered it more
appropriate to suggest opt-in collective actions.

(i) The second mechanism: representative actions
brought by qualified entities

A representative action for damages is an action
brought on behalf of two or more individuals or
businesses who are not themselves parties to the
action. It is aimed at obtaining damages for the
harm caused to the interests of all those repre-
sented. The Commission suggests that a repre-
sentative action can be brought by two different
types of qualified entities.

The first type of qualified entities covers entities
such as consumer organisations, trade associa-
tions or state bodies representing legitimate and
defined interests, which are officially designated
in advance by their Member State to bring rep-
resentative actions for damages. In order to be
designated, i.e. ‘endorsed’ by their Member State,
these qualified entities need to meet specific crite-
ria set in the law. These criteria, together with the
risk that the designation is withdrawn in case of
excesses, will help prevent abusive litigation.

Given the nature of these qualified entities as well
as the designation safeguard, the range of victims
they can represent is not defined restrictively.
Indeed, they are entitled to represent victims, not
necessarily their members, which are identified or,
in rather restricted cases, identifiable. While vic-
tims shall normally be identified either from the
outset or at a later stage, the requirement of strict
identification may sometimes be unnecessary,
overly costly and burdensome. The possibility to
represent ‘identifiable’ victims can be relevant
particularly in a case where, in view of the mini-
mal amount of damages to be awarded and the
high costs of direct distribution, the court decides
that distribution should be indirect, e.g. pursuant
to the cy-pres doctrine (*2).

The second type of qualified entities covers enti-
ties which are certified on an ad hoc basis by a
Member State, as regards a particular antitrust
infringement, to bring an action on behalf of (all
or some of) their members only. Eligibility is lim-
ited to entities whose primary task is to protect
the defined interests of their members other than
by pursuing damages claims (e.g. a trade associa-
tion in a given industry). The various restrictions
on standing (i.e. the ability to bring an action)
are designed so as to avoid abusive actions, for

(1?) Cy-pres distribution means that the damages awarded
are not distributed directly to those injured to compen-
sate for the harm they suffered but are rather used to
achieve a result which is as near as may be (e.g. damages
attributed to a fund protecting the interests of victims
of antitrust infringements in general).
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instance, when led by litigation vehicles specially
constituted for the sole purpose of bringing dam-
ages actions.

One could assume that opt-in collective actions
are likely to be used primarily by businesses or
victims having suffered a non-insignificant indi-
vidual harm, as they require at the outset a posi-
tive action from the victims. In contrast, the rep-
resentative action mechanism is directly targeting
the victims’ traditional inertia when the harm suf-
fered individually is very low. These two comple-
mentary collective redress mechanisms, together
with the possibility for the victims to bring indi-
vidual actions, constitute a set of solutions that
will significantly improve the victims’ ability to
effectively enforce their right to damages.

b. Limitation periods

While acknowledging the importance of limi-
tation periods for establishing ‘legal peace’, the
Commission feels that these limitation periods
should not be such that they bar claimants from
bringing a damages claim when that is still legiti-
mate. To achieve that balance, the White Paper
contains suggestions both for stand-alone and for
follow-on damages cases.

With regard to stand-alone cases, the main issue
relates to the commencement of the limitation
period, particularly in the event of a continuous or
repeated infringement or when the victim cannot
reasonably have been aware of the infringement,
for instance because it remained covert for a long
period of time. It would clearly be odd if a limita-
tion period were to expire while the infringement
is still ongoing or where the victim is simply not
aware of the infringement. The Commission has
therefore suggested that the limitation period
should not start to run before a continuous or
repeated infringement ceases, or before the
victim of the infringement can reasonably be
expected to have knowledge of the infringement
and of the harm it caused him.

To keep open the possibility of follow-on actions,
the Commission considered a number of measures
aimed at avoiding the limitation period expiring
while public enforcement is still ongoing. One
of those options was to suspend the limitation
period during the public proceedings. The main
drawback of that option, however, is that it may
be impossible for parties to calculate the remain-
ing period precisely, given that the opening and
closure of proceedings by competition authori-
ties are not always public knowledge. Moreover,
if a suspension were to commence at a very late
stage of the limitation period, there may not be
enough time left to prepare a claim. The Com-
mission therefore suggests that a new limitation

period of at least two years should start once
the infringement decision on which a follow-on
claimant relies has become final. The Commis-
sion believes that such a rule would not unduly
prolong the uncertainty for the infringer, while
it would enable the claimant to bring a damages
claim once the illegality of the behaviour has been
finally established (**).

c. Costs of damages actions

Taking into account the predominant views
expressed during the consultation on the Green
Paper, as well as the beneficial effects of the ‘loser
pays’ principle as the main costs allocation rule in
terms of preventing abusive claims, the Commis-
sion decided not to suggest any specific changes
to national cost regimes. However, costs of dam-
ages actions represent a major disincentive for
victims to exercise their right to damages, par-
ticularly for claimants whose financial situation
is significantly weaker than that of the defendant,
and/or in situations where cost prevents meritori-
ous claims being brought due to the uncertainty
of the outcome. The Commission therefore felt it
important to encourage Member States to reflect
on their cost regimes, including the level of the
court fees, the cost allocation rule and the ways
of funding.

In its White Paper the Commission also high-
lights the necessity for Member States to give
due consideration to mechanisms fostering
early resolution of cases. It notes that the effec-
tiveness of settlement mechanisms is directly
related to the effectiveness of the mechanisms for
seeking redress through court actions. Indeed,
settlement mechanisms alone cannot guarantee
the exercise of the victims’ right to damages with-
out there being an effective and credible judicial
alternative. However, where the court alternative
becomes credible — and this is the Commission’s
objective — early settlements are to be encour-
aged as they can significantly reduce or eliminate
litigation costs for the parties and the costs to the
judicial system.

4. Proving the case

Different sections in the White Paper address
the specific difficulties that victims of antitrust
infringements frequently encounter in proving
their case, both in actions following a decision by
a competition authority (follow-on actions) and in
stand-alone actions (**). The measures proposed

(13) This suggestion should thus be read in combination
with the one on the probative value of NCA decisions
(see point 4b below).

(') In the White Paper (see section 1.2 in fine), the Commis-
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in this context concern, in particular, the disclo-
sure inter partes, the effect of decisions of compe-
tition authorities and the issue of fault. The sec-
tions dealing with the passing-on issue, discussed
above, contain a further proposal to facilitate
proof for victims.

a. Access to evidence: disclosure inter
partes

Victims of antitrust infringements find themselves
in a dilemma: antitrust damages cases are very
fact-intensive, as the finding of an infringement,
the quantum of damage and the relevant causal
links all require the often unusually complex
assessment of economic interrelations and effects.
Much of the corresponding evidence, however,
often lies inaccessibly in the hands of the infring-
ers, who sometimes go to considerable lengths to
conceal this information. The current systems of
civil procedure in many Member States offer,
in practice, no effective means to overcome the
information asymmetry that is typical of anti-
trust cases. As a result, infringers are able to keep
crucial evidence to themselves, which means that
victims are discouraged from bringing a claim for
compensation and, where they do, judges are not
able to decide the case based on a full picture of
the facts.

In the sections on disclosure of evidence, the
Commission’s desire to suggest balanced meas-
ures becomes particularly apparent. It proposes
a minimum standard for more effective access
to evidence across all EU Member States so as to
avoid excesses in both directions. It is committed
to avoid, on the one hand, overly wide-ranging,
time-consuming and costly disclosure obligations
that are prone to abuses (e.g. so-called ‘discovery
blackmail’) and, on the other hand, major obsta-
cles to revealing the truth simply because the rel-
evant evidence happens to be under the control of
the infringer. Moreover, the White Paper puts for-
ward a solution that is capable of integration even
in those systems of civil procedure of the conti-
nental legal tradition where obligations to disclose
evidence to the court and the other party are less
developed (**). To this end, the White Paper fur-

sion pursues the explicit policy choice to improve the
effectiveness of damages actions regardless of whether
or not they follow an infringement decision by a compe-
tition authority. Even where victims can rely on such an
infringement decision, they still face particular difficul-
ties in gathering the evidence required to demonstrate
the quantum and the causation of the harm.

(1) The reference to jurisdictions of the continental legal
tradition is not meant to suggest homogeneity between
these jurisdictions; indeed, particularly in relation to
the rules on evidence, significant differences exist on
the continent.

ther develops a mechanism that is already part
of the Member States” legal orders, namely that
underlying the Intellectual Property Directive
2004/48/EC. Under this approach, obligations to
disclose arise only once a court has adopted a
disclosure order and they are subject to a strict
control by this court. This central role of the
judge corresponds to the systems of civil proce-
dure that applies in the vast majority of Member
States. However, for a range of continental Euro-
pean countries, the proposal in the White Paper
would mean a significant step forward towards
more effective access to evidence.

Judges could order disclosure of information,
documents or other means of evidence relevant to
the claim once they are satisfied that a range of
conditions are met. The first condition is that the
claimant (or the defendant (*°)) has asserted all
the facts and offered all those means of evidence
that are reasonably available to him, provided
that these are sufficient to make his claim a plau-
sible one, i.e. he must show plausible grounds for
suspecting that he suffered harm as a result of the
antitrust infringement by the defendant. Member
States which currently apply very strict require-
ments in terms of specification of facts and means
of evidence would have to allow for an initial alle-
viation of these strict requirements in antitrust
damages cases. The general standard of proof for
ultimately winning a case would, however, remain
unaffected (V).

The second condition is that the claimant is una-
ble, applying all reasonable efforts, to produce
the means of evidence for which disclosure is
envisaged. The third and fourth conditions require
that the claimant has specified sufficiently precise
categories of evidence to be disclosed, and that
the envisaged disclosure measure is relevant to
the case, as well as necessary and proportional
in scope. Specification of circumscribed categories
of evidence is needed to allow the court to tailor
the disclosure order to what is truly necessary in
order to reveal the essential facts and proportion-
ate in view of the nature and value of the claim,
the seriousness of the alleged infringement and
the addressee of the order. Courts must have some
discretion to appreciate the specific circumstances
of each individual case, and the Staff Working
Paper mentions examples of how categories of

(1%) For reasons of equality of arms, this disclosure in anti-
trust damages cases should be available not only to
support claims of claimants but also defences by defen-
dants (where in the text above reference is made to ‘the
claimant’, the same shall apply mutatis mutandis to
defendants).

(17) See SWP, paragraph 91.
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evidence can be specified in a sufficiently precise
manner while being comprehensive enough not to
jeopardise effective access to evidence.

Further important issues addressed include the
delicate question of how and to what extent confi-
dential information, such as business secrets, can
be protected in the proceedings before national
courts without de facto precluding the exercise of
the right to compensation, given the fact that much
of the crucial evidence is likely to be commercially
sensitive (*®). Another important issue addressed
is that effective sanctions must be available in
order to avoid a refusal to hand over evidence
and the destruction of evidence ().

Among a number of measures aimed at preserv-
ing the effectiveness of public enforcement and,
in particular, at maintaining the effectiveness of
leniency programmes (*°), the White Paper con-
tains an important exception to the disclosure
obligations. ‘Corporate statements’, i.e. the vol-
untary presentations by a company of its know-
ledge of a cartel and role therein which are drawn
up specially for submission under the leniency
programme (*!), should be protected against dis-
closure. This protection applies to all applica-
tions (successful or not) submitted under EC and
national leniency programmes when the enforce-
ment of Article 81 EC is at issue. A similar form
of protection may be appropriate in the context of
voluntary presentations as part of settlement sub-
missions.

b. Probative value of NCA decisions

Where a breach of EC antitrust rules has been
found in a decision by the European Commission,
victims can rely on this decision as binding proof
in civil proceedings for damages (see Article 16(1)
of Regulation 1/2003). There is a range of compel-
ling reasons for a similar rule in relation to deci-
sions by national competition authorities when
they find a breach of Article 81 or 82. At present,
such a rule exists in the national law of only some
Member States (**). The Commission suggests that
a final decision by an NCA and a final judgment
by a review court upholding the NCA decision
or itself finding an infringement should be

('8) See SWP, paragraphs 112 et seq. On the need of balancing
the right to judicial protection of victims of infringe-
ments of EC law and the right to privacy of the infringer
see, in a different context, Case C-275/06 Productores de
Miisica de Esparia (Promusicae) v Telefonica de Espafia
SAU (not yet reported).

(1) See in more detail SWP, paragraphs 128 et seq.

(?9) See in more detail SWP, chapter 10.

(?") See points 6 and 31 of the EC Leniency Notice.

(?2) See the references in footnote 65 of the SWP to the rules,
for instance, in Germany, Hungary and the UK.

accepted in every Member State as irrebuttable
proof of the infringement in subsequent civil
antitrust damages cases.

Such a rule would not only increase legal cer-
tainty (*’), especially for victims of infringements,
and enhance the consistency in the application of
Articles 81 and 82 by different national bodies. It
would also — and this is very important in terms
of the effectiveness of antitrust damages actions —
significantly increase the procedural efficiency of
actions for antitrust damages and reduce the difh-
culties that the victims encounter when they have
to prove their case. Without such a rule, infringers
would be allowed to call into question their own
breach of the law that has already been established
in a binding decision by an NCA and, possibly,
confirmed by a review court. Victims would have
to formally prove, and courts in the civil pro-
ceedings would have to re-examine, all the facts
and legal issues already investigated and assessed
by a specialised public authority and often by a
review court, the latter being the best placed body
to ensure the legal and factual accuracy of NCA
decisions. Such ‘re-litigation’ would usually entail
lengthy disputes between the parties and their
legal and economic experts. This would not only
add to the already considerable costs and duration
of antitrust damages actions, but it would also be
a factor which further increases the uncertainty of
the victim’s action for damages.

The rule suggested in the White Paper is (to some
extent) modelled on Article 16(1) of Regulation
1/2003, i.e. based on a legal mechanism that is
already part of the Member States’ legal order and
that is not, as further explained in the Staff Work-
ing Paper (*), at odds with the principles of an
independent judiciary and separation of powers.

The Commission does not limit the binding effect
of an NCA decision to the domestic courts of the
same Member State. This is not surprising given
the cooperation and mutual consultation provided
for in Regulation 1/2003, and given the objectives
of legal certainty, consistency in the application of
Articles 81 and 82 and enhancing the effectiveness
of antitrust damages claims across the EU. Indeed,
limiting the binding effect of NCA decisions to
only one Member State would create a serious
disincentive for victims of multi-state infringe-
ments (found by NCAs of several Member States)
to concentrate their claims for compensation in
one court. Such concentration of proceedings has

(?) See on this aspect in relation to civil proceedings fol-

lowing a Commission decision Case C-234/89 Stergios
Delimitis v Henninger-Brdu AG ECR [1991] 1-935 para-
graph 47.

(>*) See paragraphs 148 et seq., see also footnote 64 of the
SWP.
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obvious advantages in terms of consistency and
procedural efficiency for claimants, defendants
and the judicial system alike. In the context of
multi-jurisdictional cases, Article 6(1) of Regula-
tion 44/2001 explicitly provides for tort victims to
be able to cumulate their damages actions against
all co-defendants before one court of the country
where at least one of them is domiciled.

The Commission sees no need for an exception to
the binding effect of NCA decisions from another
Member State. All Member States are legally
bound to fully respect the rights of defence and
fair trial pursuant the European Convention on
Human Rights and the EU Charter on Fundamen-
tal Rights (**), and the corresponding possibilities
of judicial review exist (*).

c. The fault requirement

A final topic thatis covered by the White Paper and
which is relevant in the context of proving a case
relates to the fault requirement. In some Member
States it is sufficient to prove the infringement of
the EC competition rules (and of course also the
damage it has caused) in order to be awarded
damages. Other Member States, however, require
the claimant also to show that the infringer com-
mitted a fault, meaning that he acted intention-
ally or negligently. The idea behind this additional
requirement is that infringers who did not know
that they were breaking the law should not be held
liable for the negative consequences of their behav-
iour. The Commission feels that the full applica-
tion of this requirement to breaches of directly
applicable EC public policy rules, such as the EC
competition rules, cannot be reconciled with the
principle of effectiveness of those rules (*). That
is not only the case because the burden of prov-
ing the fault lies with the claimant, who is often
unlikely to have information that allows him to
show intent or negligence. The fault requirement
in itself also introduces a difficulty to the acqui-
sition of damages which can be disproportion-
ate to the objective it seeks to achieve.

(%) See Article 6 of the Convention and Articles 47(2) and 48
of the Charter.

(?°) The Commission, nonetheless, would not object if a
Member State were to apply, as a further safeguard,
an exception to the binding effect analogous to that
contained in Article 34(1) of Regulation 44/2001 with
respect to fair legal process; see SWP, paragraph 162.

(?7) See, in this context, also the case law of the ECJ which
only names the infringement and the damage caused
as conditions for a right to damages (cf., the quote of
Manfredi in footnote 11).

The Commission understands, however, that in
some exceptional cases, it should be possible for
the infringer to escape liability. Such is the case
when the infringer has taken every precaution that
can be reasonably expected from him and never-
theless is found to have infringed the competition
rules. That kind of excusable error on which the
infringer can rely by way of defence may occur in
novel and complex situations. Mere ignorance of
the law, however, clearly cannot render an error
excusable; one is bound by the law even if one
has no knowledge of it. It will thus normally be
irrelevant whether or not the undertaking actu-
ally realised that it was infringing Articles 81 or
82. Equally, reliance on wrong legal or other pro-
fessional advice, as such, cannot exonerate an
undertaking. Errors based on incorrect official
statements by competent public entities, such as
competition authorities and courts, should only
be excusable where undertakings applying a high
standard of care could reasonably rely on such
statements.

5. Outlook

The analysis in the White Paper and its accompa-
nying documents has shown that measures such
as those discussed above are indispensable in
order to address the obstacles faced by victims and
to make the right to damages a realistic possibil-
ity for citizens and businesses across the EU. The
Staff Working Paper concludes by recalling the
Commission’s view that some aspects of the issues
listed in the White Paper may require EC legisla-
tive action to ensure the effectiveness of antitrust
damages actions. In addition, it recommends the
codification of the key aspects of the acquis com-
munautaire and drawing up of non-binding guid-
ance on the calculation of damages.

All of this will, of course, be reflected upon fur-
ther in the light of the results of the consultation
process. The period of public consultation ran
until 15 July and more than 170 stakeholders sub-
mitted their comments on the White Paper and
the accompanying documents, in particular the
Staft Working Paper.

Number 2 — 2008

11

SITILYY



