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1. Introduction

1. The Government of the Netherlands has convoked a Diplomatic Session of the
Hague Conference on Private International Law to be held from 18 June to 2 July
2019 at the Peace Palace in the Hague. Its purpose will be to adopt a Convention
on the Recognition and Enforcement of Foreign Judgments in Civil or Commer-
cial Matters. In order to prepare the Session, a Special Commission of the Hague
Conference has drawn up a Draft Convention (the “2018 Draft”).! This Draft,
adopted in May 2018 in English and French, is accompanied by an Explanatory
Report by Prof. Francisco Garcimartin and Prof. Genevieve Saumier,? who took
partin the Special Commission as experts of Spain and Canada, respectively.

2. In addition to the preparation of the Diplomatic Session, arrangements are
underway for a further meeting of an Experts’ Group to address “matters relating
to direct jurisdiction (including exorbitant grounds and lis pendens/declining
jurisdiction), to be held shortly after the conclusion of the Diplomatic Session”.?

“hans.vanloon@ppl.nl

" This paper reproduces the text of a lecture given by the author at the Faculty of Law
University of Ni$ (Center for Private International Law of the Hague Conventions) on the
10th of April 2017.

1 See the Draft Convention on the Recognition and Enforcement of Foreign Judgments
in Civil or Commercial Matters, Retrieved 1 February 2019, from https://assets.hcch.net/
docs/9faf15e1-9¢36-4e57-8d56-12a7d895faac.pdf . The 2018 Draft Convention’s text is
available in this Journal at page 307.

2 Prel. Doc. No 1 of December 2018 - Judgments Convention: Revised Draft Explanatory
Report, Retrieved 01, February 2019, from https://assets.hcch.net/docs/7d2ae3f7-e8c6-
4ef3-807c-15f112aa483d.pdf.

3 Council on General Affairs and Policy of the Hague Conference on Pivate International Law,
Conclusions and Recommendations, March 2018, Retrieved 1 February 2019, from https://
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3. The current project started with a proposal submitted by the United States of
Americain 1992, which firstled to an attempt to negotiate a “mixed” convention.
The idea, developed by Prof. Arthur von Mehren, was to draw up an instrument
that would: (1) permit certain grounds of jurisdiction (the “white” or “green”
list), judgments based upon which must be recognized and enforced by all Con-
tracting States, (2) prohibit certain grounds of jurisdiction (the “black” or “red”
list), judgments based upon which may not be recognized and enforced, and (3)
leave a “grey area” of grounds of jurisdiction to national law, judgments based
upon which Contracting States remain free to recognize and enforce, or not (von
Mehren, 2002: 408-425 with further references).

4. With the “mixed” convention concept as a start, negotiations took place from
1996 until 2001. But the resulting 2001 Interim Text,* preceded by a Preliminary
Draft Convention in 1999,° left many issues unresolved and was not followed by
a final text. Therefore, it was decided to take a step back and focus, first, on a
possible instrument on jurisdiction and recognition and enforcement of foreign
judgments only in cases where commercial parties conclude an exclusive cho-
ice of court agreement. This led to the adoption, on 30 June 2005, of the Hague
Convention on Choice of Court Agreements (“COCC”),* which entered into force
on 1 October 2015.

5. Following the completion of the COCC in 2005, a new attempt was made to
negotiate a Convention with a wider substantive scope. Without abandoning the
idea of an instrument dealing both with the issue of original (“direct”) jurisdic-
tion of the courts - a traité double, negotiations have been concentrated on an
instrument on recognition and enforcement of judgments only - a traité simple.
This has resulted in the 2018 Draft, as the basis for the 2019 Diplomatic Session.

2. Background and Context

6. The work of the Hague Conference on judgments in civil and commercial
matters has a long history (Teitz, 2019). Since the 1960’s, this history has been
intertwined with legislative action regarding civil and commercial judgments

www.hcch.net/en/governance/council-on-general-affairs> Archive> Meeting 2018.

4 Permanent Bureau and the Co-reporters, Summary of the Outcome of the Discussion in
Commission Il of the First Part of the Diplomatic Conference 6 - 20 June 2001, Interim Text,
Retrieved 01, February 2019, from https://assets.hcch.net/docs/e172ab52-e2de-4e40-9051-
11aee7c7be67.pdf.

5 Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial
Matters, Retrieved 01, February 2019, from https://assets.hcch.net/docs/638883f3-0c0a-
46c6-b646-7a099d9bd95e.pdf.

6 Convention of 30 June 2005 on Choice of Court Agreements.
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in the context of the European Economic Community (EEC), subsequently the
European Union (EU).

2.1. The 1965 Choice of Court and 1971 Recognition
and Enforcement Conventions

2.1.1. Interaction with the 1968 Brussels Convention

7. The first Hague attempts to draw up a multilateral treaty on recognition and
enforcement of judgments date back to the 1920’s. They were resumed after
the Second World War. In 1956, a Convention on Choice of Court Agreements in
the Context of International Sales Contracts saw the light, and was first signed
in 1958.7 This instrument, in turn, inspired a Convention on the Choice of Court®
with awider scope, adopted in 1964 and first signed in 1965. But neither of these
instruments entered into force.

8.1n 1966, the Conference adopted a Convention on the Recognition and Enforce-
ment of Foreign Judgments in Civil and Commercial Matters,’ first signed in 1971.
But this instrument made the recognition and enforcement subject to a bilateral
agreement to be concluded between any two Contracting States to the Conven-
tion. In addition, the Convention was supplemented by an optional Protocol*
that excluded a number of “exorbitant” grounds of jurisdiction.

9. The 1958, 1965 and 1971, the Hague Conventions!! provided inspiration for
the work of the Member States of the EEC that resulted in the 1968 Brussels
Convention on the Jurisdiction of the Court and Recognition and Enforcement of
Judgments in Civil and Commercial Matters. But the Brussels Convention, now
the Brussels Regulation 1215/2012 (Recast)'? (“Brussels I recast”), went much

7 Convention of 15 April 1958 on the jurisdiction of the selected forum in the case of
international sales of goods.

8 Convention of 25 November 1965 on the Choice of Court.
9 Convention of 1 February 1971 on the Recognition and Enforcement of Foreign Judgments
in Civil and Commercial Matters. See Fragistas, 1969: 360-388.

10 Supplementary Protocol of 1 February 1971 to the Hague Convention on the Recognition
and Enforcement of Foreign Judgments in Civil and Commercial Matters. See Droz, 1969:
498-504.

11 Aswell asthe Convention of 15 April 1958 concerning the recognition and enforcement
of decisions relating to maintenance obligations towards children.

12 1968 Brussels Convention on jurisdiction and the enforcement of judgments in civil and
commercial matters, OJ L 299,31.12.1972, as modified by Council Regulation (EC) No 44/2001
of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments
in civil and commercial matters, O L 12, 16.1.2001 and Regulation (EU) No 1215/2012
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further than the Hague texts in major respects. It (1) includes uniform rules on
directjurisdiction - going beyond the original objective of establishing uniform
rules for the recognition and enforcement of judgments only, (2) provides for
recognition and enforcement generally without review of the grounds of juris-
diction, and (3) benefits from a mechanism of uniform interpretation by the
Court of Justice of the EU (CJEU).

10. Soon after its adoption, the Brussels Convention turned out to be a great
success. It provided the model for the Lugano Convention of 1988,'® revised in
2007. But it was precisely this success that reduced the life chances of the 1965
and 1971 Hague Conventions. The European Member States of the Conference,
focused on litigation in Europe, showed little interest in the Hague instruments,
although these could have provided a bridge to non-European countries. As a
result, these other countries also lacked interest, especially the US, which had a li-
beral system for recognition and enforcement of foreign judgments but was keen
to obtain more easy recognition and enforcement of US judgments in Europe.

2.1.2. Other reasons why the 1971 Recognition
and Enforcement Convention failed

11. There were two further reasons why the 1971 Hague Convention never got
off: its alleged discriminatory effect, and the bilateralisation requirement. The
1968 Brussels Convention had been severely criticized by the American Prof.
Nadelmann for discriminating against defendants based outside Europe. The
Convention (in its Art. 4, now Art.6 of Brussels I recast) not only provides that
persons domiciled in a Member State may, whatever their nationality, avail
themselves of the exorbitant bases of jurisdiction in force in that Member States
as against any defendant not domiciled in the EU but also makes these heads
of jurisdiction available to any person domiciled in an EU Member State, and
amplifies their effect by ensuring the free circulation of the resulting judgment
in the other EU Member States. This criticism prompted the US delegation,
supported by the United Kingdom, to propose, as an additional instrument to
the 1971 Convention, the 1971 Protocol (supra 8.), in order to neutralize these
effects. But the Protocol complicated the operation of the Convention.

of the European Parliament and of the Council of 12 December 2012 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters, 0J L 351,
20.12.2012.

13 Convention on jurisdiction and the enforcement of judgments in civil and commercial
matters (1988), 0/ L 319, 25.11.1988.

14 Convention on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters, OJ L 339, 21.12.2007.
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12. Interestingly, the discrimination argument was heard less as negotiations in
the Hague progressed, probably because it became more widely accepted that
the EU should be seen as one unity in respect of the circulation of judgments.
Contrary to the Protocol to the 1971 Convention, the 2018 Draft does not contain
alist of prohibited indirect grounds of jurisdiction, but only of exclusive indirect
grounds (Art.6). Yet, one could imagine that the discrimination argument might
revive with Brexit, unless the UK were to remain bound by the Lugano Conven-
tion in either its 1988 or 2007 versions. If not, exorbitant bases of jurisdiction
in EU Member States will revive against defendants domiciled in the UK!*®

13. The second issue - bilateralisation - has not disappeared. As noted, the 1971
Convention was to work only between Contracting States that had concluded a
bilateral treaty to that effect, as a negotiated expression of mutual trust. This
forces Contracting States to decide, in respect of any other Contracting State,
whether or not to accept that State as a partner for purposes of recognition and
enforcement. That does not facilitate ratification. At this point, the question
whether the future Hague Convention on Recognition and Enforcement should
be based on a system of bilateralisation is still open.

2.2. The 1999 Preliminary Draft Convention and the 2001 Interim Text

2.2.1. Mixed convention, traité simple, traité double

14. In May 1992, the legal adviser of the US State Department, in a letter to my
predecessor Georges Droz, proposed that the Conference “take up the nego-
tiations on a multilateral convention on the recognition and enforcement of
judgments”.'® Attached to the letter was a report by Prof von Mehren, setting
out his idea of the “mixed” convention, which, as we have seen, also included
proposals relating to direct adjudicatory jurisdiction. The US had initially envi-
saged bilateral negotiations with European States only, but when the Permanent
Bureau pointed out the benefits of a multilateral instrument applying at the
global level, and given the experience of the Hague Conference with multilateral
treaty-making, the US chose the Hague Conference as the negotiating forum.

15. However, we felt that the 1971 Hague Convention could not simply be ignored.
So we suggested that the prudent course would be to proceed, just as the Brussels
Convention had developed, by starting negotiations on a single Convention, a
traité simple, including perhaps indirectly prohibited grounds of jurisdiction,

15 For a discussion about a possible “discriminatory” effect of the current Draft, see infra
fn. 33.

16 For the history of the 2001 Interim text and the 1999 Preliminary Draft Convention, see
Pocar, Honorati, 2005: 3-370.

19



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | Bpoj 82 | F'ognHA LVIIIL | 2019

and then look whether the further step of a double Convention, traité double,
was possible (Permanent Bureau, 1995: 231-293). However, the politics of the
1990’s dictated a different course.

2.2.2. The USv. the EU

16. In fact, the dynamics of the negotiations were very much determined by the
transatlantic dimension, with very different and, as it turned out, incompatible
strategic objectives on each side. On the one hand, the US was interested in
securing recognition and enforcement of its judgments in Europe, and non-dis-
crimination for its US-based companies and persons regarding direct grounds
of jurisdiction. But since the US pursued a liberal policy in respect of recognition
and enforcement of foreign judgments,'” it had little to offer in exchange. On the
other hand, Europe was primarily interested in seeing the US reduce the reach
of jurisdiction of its courts over Europe-based companies and persons. This was,
in the European strategy, the price the US should pay to obtain easier access for
its judgments in Europe.

17. So, the negotiations in the period 1996-2001 were strongly focused on ju-
risdictional issues. The EU pushed towards a full double convention, which the
US resisted. Tension mounted further with the 1997 Amsterdam treaty, which
entered into force in 1999 and gave the EU legislative powers in the field of
private international law. This led to the perception that the EU States parties
acted as a block. A Preliminary Draft Convention was adopted in 1999, generally
welcomed by European States but not by the US and some other States. By 2001,
when the “Interim Text” full of disputed bracketed language, saw the light, it
was clear that a comprehensive Convention dealing with both jurisdiction and
recognition and enforcement was beyond our reach, and that the project had
to be scaled down.

18. Nevertheless, the work invested in the project was not lost. Various ideas
and provisions found their way into the COCC, as well as into the 2018 Draft.
Moreover, the 1999 Nygh-Pocar Report on the Preliminary Draft Convention
(Nygh, Pocar, 2000: 19-128) has been an invaluable reference tool not only for the
Hartley-Dogauchi Explanatory Report on the COCC! but also for the Garcimartin-
Saumier Report on the current draft Convention.

17 Recognition and enforcement in the US are not covered by federal statute, but mainly
by two Uniform Acts, the 1962 Uniform Foreign Money-Judgements Recognition Act and
the 2005 Uniform Foreign-Country Money Judgments Recognition Act. The liberal attitude
towards recognition and enforcement which they reflect is followed, in those states of the
US that have not adopted these two statutes and for judgments not covered by them, by
common law principles based on comity.

18 Hartley, Dogauchi, 2005: 860-863.
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2.2.3. Six major challenges

19. Six major issues, in particular, prevented the conclusion of a comprehensive
global traité double in 2001. Four of these were related to direct grounds of
jurisdiction: (i) activity-based jurisdiction, (ii) the internet, (iii) consumer and
employment contracts, and (iv) intellectual property (IP). The other two were
(v) bilateralisation, and (vi) the relationship with the Brussels (and Lugano)
regime.!” These issues had to be, and were, resolved in the context of the COCC.?°
They will have to be resolved for the future Hague Convention.

2.3. The 2005 Choice of Court Convention

2.3.1. How the COCC deals with these challenges

20. Activity-based jurisdiction (major issue (i)) and the internet (ii) present
challenges when it comes to determining the proper determination of the com-
petent courtin the absence of a designation by the parties. However, these issues
disappear, or are atleast very much reduced, where the parties agree themselves
on the competent court, the situation contemplated by the COCC. Regarding
consumer and employment contracts (iii), they are excluded from the scope of
the COCC. The Convention also found a way to deal with IP issues (iv): it excludes
issues of validity of patents and trademarks, the idea being that they should not
be the object of contractual designation, but be litigated in the place where the IP
rights were registered. But since that problem does not arise with unregistered
rights such as copyright, these are included. On the other hand, agreements on
the infringement of patents and trademarks are excluded again, except where
they are part of a dispute on a licensing contract. The exclusions do not apply to
proceedings if the excluded matter arises merely as a preliminary issue.

21.Inthe context of the COCC, limited to situations where the parties agree on the
exclusive court, there was no need to provide for a bilateralisation mechanism
(v). Importantly, the COCC found a solution for its relationship with the Brussels
and Lugano regimes?! (vi), thus providing inspiration for the future Convention.??

19 Permanent Bureau, Some Reflections on the present state of negotiations on the Judgments
Projectin the context of the future work program of the Conference, Prel. Doc. No 16 of February
2002, Retrieved 01, February 2019, from https://assets.hcch.net/docs/fc32c43e-22ac-4cb1-
8f79-67688d66b282.pdf

20 See, especially, van Loon, 2016: 46-51; van Loon, 2016: 11-29; Brand, 2016: 31-43;
Stanivukovi¢, 2016: 45-68; Musseva, 2016: 69-91; Alihodzi¢, 2016: 93-113; Stiral, 2016: 115-132.
21 Art.26 (6) respectively 26 (2) and (3) of the COCC.

22 Art.24 (4) and (2) and (3). For a critical discussion of Art. 24, however, see Noodt Tequila,
Abou-Nigm, 2017/2018: 464-468.
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2.3.2. Interaction COCC and Brussels I recast

22. The COCC has had a substantial impact on the revised provisions on pro-
rogation of jurisdiction (Art. 25) and lis pendens (Art. 31) of Brussels I recast.
Conversely, this has facilitated the early approval of the COCC by the EU?. As we
shall see, the COCC has also been a model for the 2018 Draft in many respects,
including its scope and grounds for refusal of recognition and enforcement. But
there are also departures from that model.

3. Challenges for the future Convention

3.1. Changed Dynamics

23. If one could say that at the time of the 2001 Interim Text, the EU-US dyna-
mics prevailed, nowadays the negotiations in the Hague have changed and have
acquired a more global character. China and other (formerly) “emerging” States
have become more actively involved, and the treaty to be adopted in 2019 is
bound to reflect more global interests. It has always been our hope at the Per-
manent Bureau that a judgments convention would serve the whole world, and
it had been a major argument when we suggested the Hague Conference as the
appropriate forum for the topic (supra 14).

24.1n some respects, it has become more challenging to reach global agreement
(Bonomi, 2015/2016: 1-31).%* A noticeable example here is IP (major issue (iv),
supra 19.). Whereas the COCC found a solution for the inclusion of some IP-related
issues in the treaty, in the course of the negotiations on the 2018 draft, China,
the EU, the US, and others, each had their own views on whether IP should be
included and, if so, which aspects. The 2018 Draft reflects this lack of common
understanding.

25.0n the other hand, the fact that the current work is limited to the recognition
and enforcement of judgments, and does not address original jurisdiction of the
courts, should make it easier to reach a consensus. For the purpose of such a
convention, a foreign judgment needs to pass the test whether the court giving
the judgment had a sufficient link with the case as defined, in general terms,
by the Convention, in order to determine whether that judgment qualifies for

23 In addition to the EU (27 States), Denmark, Mexico, Montenegro and Singapore are
Parties to the COCC. With a view to ensuring the continued application of the Convention, in
the event of and subject to a “no deal” in the Brexit negotiations, the UK signed and ratified
the Convention on 28 December 2018, entry into force on 1 April 2019. China and the US
have signed but not yet ratified the Convention.

24 This article discusses an earlier draft text, but is still relevant. See also Teitz, 2019.
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recognition and enforcement in the State addressed. But States remain free to
determine on which grounds their courts may, or may not, assume jurisdiction.
So, contrary to the COCC which excludes consumer and employment contracts
(major issue (iii), supra 19), judgments in such matters are included in the 2018
Draft.

26. Nevertheless, the difference in approach between the US and other States
to adjudicatory jurisdiction, although reduced by recent US Supreme Court
decisions, remains an important issue even at the stage of recognition and
enforcement of judgments. As a result, major issues in activity-based jurisdic-
tion (i), and the Internet (ii), referred to above, pose challenges for the current
negotiations as well.

3.2. Judicial jurisdiction: the US compared with other States

27.Inthe US, judicial jurisdiction is a constitutional matter®® and, in that respect,
its position is rather unique.?® Whatever statutes in the US say about the reach
of the jurisdiction of the courts, the courts must apply constitutional principles
of due process to check that the limitations of due process are not exceeded.
According to International Shoe v. Washington,?” the defendant must have “mini-
mum contacts” with the forum state such that the maintenance of the suit does
not “offend traditional notions of fair play and substantial justice”. This leads
to a focus on the relationship between the defendant and the forum, whereas in
Europe and other States it is the relationship between the subject matter of the
litigation (or claim) and the forum that is the relevant touchstone.

28. At the same time, in the US, the defendant is brought to court for purposes
of adjudicatory jurisdiction not only where he/she is domiciled?® - the dominant
approach of the Brussels/Lugano system - but also when he/she is active in a
State or directs activity at that State - a criterion which in Brussels I recast only
appears in Art. 4 (1) (c). If the defendant is not domiciled in a State, but is doing
business there in a continuous and systematic manner, he/she may be brought
to court in that country, even if the claim arises out of the activity of the defendant
elsewhere, not in that State: general jurisdiction.

25 In Pennoyer v. Neff, (95 U.S. 714 (1878)) the US Supreme Court decided that when it
comes to adjudicatory jurisdiction defendants are protected under the Fifth and Fourteenth
amendments of the US Constitution

26 Forarecent overview see Silberman, 2019.
27 International Shoe v. Washington, 326 U.S. 310 (1945).

28 Ordeemedtobe domiciled, see Arts. 11 (2), 17 (2), and 20 (2) of the Brussels Regulation
(Recast).
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29. Recently, and in part as a result of the criticisms expressed during the nego-
tiations on the judgments project in The Hague of the overly broad assertion of
jurisdiction to which this may lead, the US Supreme Court?® has narrowed the
standard for general jurisdiction. A corporation’s link with the forum must be
so continuous and systematic as to render the defendant essentially “at home”
in the forum State, which comes close to the place of incorporation and principal
place of business known in the Brussels/Lugano system.

30. If the defendant, although not present in the forum country, is active there,
or directs activity at that country but not in such a continuous and systematic
manner as to render the defendant “essentially at home” in that country, then
he/she may still be subject to the jurisdiction of that court, provided the claim
“arises out of that activity”: specific jurisdiction. This, however, requires “purpo-
seful availment” by the defendant of “the benefits and protections of [the forum
State’s] laws”3°, Again, recent case-law of the Supreme Court has limited the
reach of the “arising out/purposeful availment” requirement?!.

31. So, in respect of contracts, the court-dispute connection based on the place
of performance of the contract, as defined by Art. 7 (1) of Brussels I recast, is
in the US view too narrow (on the one hand) because it does not provide for
jurisdiction where the defendant, without being active in that country, directed
its activity at that country. But, on the other hand, itis too broad because it may
lead to jurisdiction of a court in a country in which the defendant neither was
active nor at which it directed activities.

32.Inrespectof torts (Art 7 (2) Brussels I recast), the EU and US approaches do
not conflict so far as the court-claim connection is based on the place where the
act or omission causing the injury occurs. But where the court-claim connecti-
on is based simply on the place where the injury arose, and not on “purposeful
conduct” of the defendant, the US has a problem. In the US view, this is only
acceptable if the defendant’s activity is in one way or another directed at the
country where the injury took place. In Walden v. Fiore®?, the US Supreme Court
recently ruled that mere injury suffered by a forum resident is not a sufficient

29 First in Goodyear Dunlop Tires v. Brown, 131 S. Ct. 2846 (2011), then in Daimler AG v.
Bauman, 134 S.Ct. 746 (2014). In Daimler (p.23), the Supreme Court refers to the Solicitor
General’s brief, according to which “foreign governments ‘objections to some domestic
courts’ expansive views of general jurisdiction have in the past impeded negotiations of
international agreements on the reciprocal recognition and enforcement of judgments” an
indirect reference to the Hague negotiations on a “mixed “convention.

30 Justice O’Connor, in Asahi Metal Industry Co. v. Superior Court, 107 S.Ct.1026 (1987).

31 See Mcintyre Machinery, Ltd. v. Nicastro, 131 S. Ct. 2780 (2011); Bristol-Myers Squibb Co.
v. Superior Court of California, 137 S. Ct. 1773 (2017).

32 Walden v. Fiore, 134 S. Ct. 1115 (2014).
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connection between the defendant and the forum. Internet jurisdiction, both in
defamation and in other cases, including concerning trademark infringement,
raises special questions relating to what “purposeful availment” implies.

33. Not surprisingly, then, the forum actoris, provided for by the Brussels/Lugano
regime, enabling weak parties such asinsured persons, consumer and employees
to sue a defendant who is domiciled abroad in the court of their own domicile,
only based on the fact of their being domiciled there, is not acceptable for the US.

4. Impact on the 2018 Draft Convention

34. The difference in approach between the US, focused on the defendant-forum
relationship, and that of the Brussels/Lugano regime and other States, focused
on the dispute (claim)-forum relationship, is reflected in the 2018 Draft, in
particular its Article 5, which deals with indirect bases for recognition and
enforcement.* But the 2018 Draft also echoes other, economic and cultural
differences, including in relation to intellectual property, defamation and privacy.

4.1. Contracts

35. Article 5 (1) (g), inits firstlimb, focusing on the place of performance, reflects
the court-dispute approach. Therefore, it does not cover judgments given by a
court of a country where a significant amount of (preparatory) work was done
under the contract but not such that it qualified as “the place of performance”.
On the other hand, the second limb excludes recognition and enforcement of
judgments based on the test of the first limb where “the defendant’s activities
did not constitute a purposeful and substantial connection to that State”. This
meets the US defendant-forum requirement, but implies a limitation of the
Brussels/Lugano approach, and reduces predictability.

33 For criticism of the approach followed by art. 5, see Brand, 2019. He argues that “[in
contrast to] just about every trade treaty [emphasis added HvL]...the Draft text does not
include a rule of non-discrimination. Rather, through the choice of a specific set of rules of
indirect jurisdiction in Article 5(1), it allows those states which discriminate in the process
of judgments recognition to continue to do so”. However, while the Draft certainly seeks to
facilitate international trade by enhancing the free flow of judgments, that does not make
it a trade treaty subject to the rule of non-discrimination regarding foreign products and
services. It is true that the Draft does not oblige the requested State to apply a recognition
and enforcement test based on whether or not the original court had based its judgment on
a ground of direct jurisdiction available in the requested State, as Prof. Brand would have
preferred (and for which a precedent may be found in Art. 20(3) of the 2007 Hague Child
Support Convention). But, for the purpose of the test of Article 5, incoming judgments from
all Contracting States are to be treated uniformly, without discrimination.

25



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | Bpoj 82 | F'ognHA LVIIIL | 2019

4.2. Torts

36. Article 5 (1) (j) on non-contractual obligations, including torts, is narrowly
drafted in two respects. First, in terms of the types of damage with which the
judgment is concerned: “death, physical injury, damage to or loss of tangible
property”, thus excluding immaterial damage among other matters. Second, by
excluding judgments rendered by the courts of the State where the injury arose,
ifthat was not also the State where the act or omission took place. This is a more
limited approach than that of the Court of Justice of the European Union (CJEU)
interpreting the Brussels Convention,** according to which both the court of the
place where the damage is caused and where the injury arose have jurisdiction.
Itis even narrower than the 2001 Interim text, which, analogous to the provisi-
on on contractual obligations (supra 35.),*° did include this basis of jurisdiction
subject to a foreseeability test.?® It is hoped - also in the light of the 2030 UN
Agenda for Sustainable Development which highlights the current “immense
challenges to sustainable development”®” - that the final text will make room
for recognition and enforcement of judgments emanating from the court of the
place where the injury arose if the defendant could reasonably foresee that its
conduct would give rise to the harm in that State (van Loon, 2018: 298-318).

4.3. Internet

37. Courts in the US, the EU, and Canada continue to wrestle with issues of
jurisdiction concerning defamation through the Internet, which may cause da-
mage in multiple States. In Keeton v. Hustler Magazine,*® in the context of print
distribution, the US Supreme Court permitted a defamation claim for the totality
of the damage, even in a forum where minimal damage occurred. By contrast,
the CJEU, in Shevill v. Press Alliance,*, also a print defamation case, ruled that a

34 CJEU, C-21-76, Bier v. Mines de Potasse (1976).

35 Art.10 of the 2001 Interim Text read as follows: A plaintiff may bring an action in tort or
delict in the courts of the State a) in which the act of omission that caused the injury occurred
or b) in which the injury arose, unless the defendant establishes that the person claimed to be
responsible could not reasonably have foreseen that the act or omission could result in an injury
of the same nature in that State.

36 This probably reflects uncertainty regarding the US Supreme Court’s position in respect
of the requirements for the exercise of specific jurisdiction over a non-resident defendant,
following its recent decision in Bristol-Myer Squibb v. Superior Court (supra, fn. 32)

37 UN, Transforming our world: the 2030 Agenda for Sustainable Development,
Retrieved 01 February 2019, from https://sustainabledevelopment.un.org/post2015/
transformingourworld, par. 14.

38 Keeton v. Hustler Magazine, 465 U.S. 770 (1984).
39 CJEU 7 March 1995, C-68/93, ECLI:EU:C:1995:61
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plaintiff may sue only for the damage suffered in the State of distribution (“mo-
saic” approach), and can recover full damages or injunctive relief only suing in
the place where the publisher is established. However, in eDate Advertising and
Others* and Bolagsupplysningen OU v. Svensk Handel AB,* both Internet cases,
the CJEU found that the plaintiff may, in addition, bring a suit for full damages
and injunctive relief in the courts of the Member State where the plaintiff has
the “centre of his interests”. A recent Canadian Supreme Court decision on In-
ternet defamation is conspicuous by a sharp division of the justices regarding
the application of forum non conveniens.* In view of these differences, and more
fundamental cultural variances on the balance between freedom of speech and
protection of personal reputation, it comes as no surprise that the 2018 Draft
excludes defamation altogether, Art. 2 (1) (k).

4.4. Intellectual Property

38. Other types of cases may also involve the Internet, for example infringement
of trademarks or commercial contracts. Art. 5 (3) under (a) and (b) has bracketed
language to deal with a judgment given by, for example, a court in the State of
registration of a trademark against a defendant who offers cloud based services
from an interactive website attracting customers from around the world for
infringement of that trademark, without having acted in or targeted activities
at that State.

39.ButArt. 5 (3) itself appears in brackets, as do Arts. 6 (a), 7 (1)(g), 8 (3), and 11.
Moreover, Art. 2 (1) (m) potentially excludes IP altogether. A complete exclusion
of IP would be a step back in comparison with the COCC, so hopefully it will be
possible to avoid such a far-reaching decision.

4.5. Consumers and employees

40. Contrary to the COCC, the 2018 Draft includes judgments on consumer and
employee contracts. Where the consumer or employee seeks recognition and
enforcement of a judgment in their favour, other rules apply. However, the trader/
employer will only obtain recognition and enforcement against a consumer or
employee, where they have addressed to the court their express consent to its
jurisdiction and the Draft excludes in that case judgments given by the court of
performance (Art. 5 (2)). Nor does it provide for recognition and enforcement
of judgments given by courts of the consumers’ or employees’ domicile, or the

40 CJEU 25 October 2011, C-509/09,ECLI:EU:C:2011:685
41 CJEU 17 October 2017, ECLI:EU:C:2017:766
42 Haaretz.comv. Goldhar, 2018 S.C.C. 28.
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place where the employee habitually carries out his/her work (in contrast to
Arts. 17-23 Brussels I recast).

5. Other features of the 2018 Draft Convention

5.1. Exclusions/Inclusions

41. The exclusions from scope of the 2018 Draft largely coincide with those of the
COCC. But the 2018 Draft includes judgments given in anti-trust (competition)
matters - still in brackets, as a sensitive matter - and on claims for personal
injury, damage to tangible property, and rights in rem (Permanent Bureau, 2018).
As in the COCC, where an excluded matter arises merely as a preliminary issue
in the proceedings, it does not trigger the exclusion of the judgment: Art. 2 (2).
But the ruling on that preliminary matter itself shall not be recognised and
enforced under the Convention (but may still be under national law), and insofar
as the judgment was based on a ruling on that matter, it may be refused (Art.
8). Contrary to Art. 10 (4) COCC, a reference to Art. 19 is missing however. Also
contrary to the COCC (Art. 17), the 2018 Draft does not contain a provision for
contracts of (re-)insurance relating to a matter to which the Convention does

not apply.

42. Similar to the COCC, the 2018 Draft provides that “proceedings are not exclu-
ded from the scope of the Convention by the mere fact that a State, including a
government, a governmental agency or any other person acting for a State, is
a party thereto” (Art. 2 (4)). However, Art. 20, in bracketed language, permits
Contracting States to reverse this rule, by declaring, with reciprocal effect, that
it will not recognise or enforce such a judgment when that State, or an agency
or person acting on its behalf, itself is involved except where it concerns an
enterprise owned by a State.

5.2. Exclusive bases for recognition and enforcement.
Recognition and Enforcement under national law

43. Art. 6 obliges courts to refuse recognition and enforcement of judgments
that do notrespect the requirements of Art. 6 (a)(supra 39),(b) and (c). As noted,
the Draft Convention does not include a list of prohibited bases for recognition
and enforcement, but indirectly these provisions have a similar effect regar-
ding judgments not based on the exclusive bases of Art. 6. This is an exception
to Art.16, which makes it clear that the Convention is generally non-exclusive,
leaving Contracting States free to recognise and enforce judgments on any basis
not foreseen, or on any matter excluded, by the Convention.
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5.3. Refusal of recognition or enforcement and procedural matters

44. Arts. 7 (grounds of refusal), 8 (preliminary questions) (supra 41.), 9 (seve-
rability), 10 (punitive damages), 12 (judicial settlements), 13 (documents), and
14 (1) (procedure) correspond largely with, or are even identical to, Articles 9,
10, 15, 11-14 of the COCC.

45. Art 7 (1) (b), permitting refusal of recognition and enforcement if the
judgment is obtained “by fraud” contrasts with the corresponding provision of
the COCC, limited to fraud “in connection with a matter of procedure”. As with
the added language in par. (c) (“...and situations involving infringements of se-
curity or sovereignty of that State”), the risk is that this may invite a review of
the merits of the judgment, contrary to the provision of Art. 4 (2) which prohi-
bits such review. Art. 7 (1) (d) extends the idea underlying the COCC that court
designations by the parties must be respected, to non-exclusive choice of court
agreements and agreements in trust instruments.

46. The 2018 Draft contains several interesting novelties. One novelty is the
provision of Art. 4 (4), which gives the requested court a certain flexibility in
dealing with judgments that are subject to review in the State of origin. Con-
trast this with many national recognition regimes requiring that the judgment
must be final. Another novelty is the exclusion by Art. 14(2) of the application of
the forum non conveniens test at the stage of recognition and enforcement: the
requested court may not refuse the recognition or enforcement of a judgment
on the ground that the requesting party had better seek such recognition or
enforcement in another State*. Another helpful provision is Art. 15 on security
for costs, inspired by Articles 14 and 15 of the 1980 Hague Convention on Access
to Justice.

5.4. Judgments given by a common court

47. Another novelty is the provision, in bracketed language, dealing with
judgments rendered by “common courts” (Art 4 [(5)], [(5) and (6)])- These are
courts established by two or more States, such as the Common Court of Justice
and Arbitration of the Organization for the Harmonization of Business Law
(CCJA); the Caribbean Court of Justice (CCJ); the Judicial Committee of the Privy
Council (JCPC); or the future Unified Patent Court. But since the EU counts as
a “Contracting State”, as it may itself become a Party to the future Convention,
the CJEU is not to be considered as a common court.

43 Notethatthe Convention, being a traité simple, does not and cannot exclude the application
of the forum non convenience by the court originally addressed.
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48. The 2018 Draft seeks to establish the conditions under which a judgment
rendered by acommon court “shall be deemed to be a judgment given by a court
of a Contracting State”. First, a declaration of a Contracting State identifying
such a court is required. Second, the draft deals with the “free rider” problem,
i.e., it seeks to prevent recognition or enforcement of a judgment rendered by a
common courtin situations where one or more of the States on whose behalf the
common court exercises jurisdiction is not a Party to the Convention. Otherwise,
a State could benefit from the Convention without binding itself to it**. Finally,
the Declaration has effectin the relation to other Contracting States only if they
have not opted out from (Art. [6], first alternative), or into it (Art. [6], second
alternative).

6. Conclusion

49. There is a certain irony in the fact that, when later this year the Convention
on the Recognition and Enforcement of Judgments will see the light, the work
thatstarted in the 1960’s with the 1965 Choice of Court and the 1971 Recognition
and Enforcement Conventions will have come full circle: the Hague Conference
will, once again, after having crafted an instrument on choice of court, adopt a
Recognition and Enforcement Convention! Yet, the image of an upward spiral
will hopefully do better justice to the outcome. If one compares the 1965 and
2005 Choice of Court Conventions, it is only fair to note that the former went
only half way, in particular insofar as it did not unify the rules of recognition
and enforcement of judgments but left these to national law, and it never came
into force, whereas the 2005 Convention now binds 32 States, has been signed
by the US and China, and is likely to attract more Parties in the future.

50. The reasons for the failure of the 1971 Convention have been set out supra
10.-13. The structure of the new Convention will hopefully be less complicated
than that of its predecessor. A bilateralisation requirement should be avoided,
or at least drafted in a way that makes the application of the Convention not
unduly difficult.

Contrary to the situation forty years ago, there is no competing (European or
international) instrument available. On the contrary, through its membership
of the Hague Conference (since 2007), the EU has acknowledged the importance
of this organisation as a forum for negotiating global instruments. For the EU,
the Judgments Project is now a priority project of the gradual construction of
an external EU policy on judicial cooperation in civil and commercial matters.

44 Subparagraph (a) excludes such situations where the judgment is based on consent only
of the parties. Subparagraph (b) deals with all other situations, in so far as a clear link can
be established between the judgment and a Contracting State.
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From a global perspective, the Convention will fulfill a long-felt need for a mul-
tilateral framework for the recognition and enforcement of judgments. The
Convention will, as a whole, contribute to the aforementioned 2030 UN Agenda
for Sustainable Development which encourages the international community
to “promote the rule of law at the national and international levels and ensure
equal access to justice for all” (Sustainable Development Goal 16.3).*° In terms of
its scope, if (for example) IP and or anti-trust matters were excluded, it may end
up as a rather modest instrument, but that may be inevitable to attract world-
wide participation. In the future, its substantive reach might also be broadened,
through additional protocols.*¢

[t will be very important to focus the energy of the Conference on the promotion
and follow up on the implementation and application of the future Convention.
This will require considerable efforts, from which work on a possible “traité
double” (supra 2.) should not detract. After so many years of intense study, dialo-
gue and negotiations, the 2019 Convention on the Recognition and Enforcement
of Judgments in Civil or Commercial Matters has the potential of meeting the
need for a truly global common framework for the circulation of judgments in
our emerging world society.
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Hans van Loon,

Buswu eenepaaru cekpemap Xawike koHgepeHyuje o
MehyHapodHom npusamHoM npasy (1996-2013),
Yaau HHcmumyma 3a mehyHapodHo npago

KA I’/IObAJIHO] XAIIIKO] KOHBEHIIHUJH O IIPU3HARY H U3BPIIERY
IIPECYJJA Y TPABAHCKHM H/IH TPTOBAYKHM CTBAPHMA

Pe3ume

Aunaomamcka cednuya Xawke koHgepeHyuje o MehyHapoOHOM hpusamHoM npagy
noceeheHna yceajarby Kongenyuje o npusHarey u uzepuierby npecyday 2pahaHckum
uau mpz2osaykum cmeapuma odpxcahe ce y nepuody od 18. jyHa do 2. jyaa 2019.
2oduHe. Y osom pady dam je ocepm Ha ucmopujy moez npojekma, Koju cesice do 1992.
200duHe, kada cy CjedurbeHe Amepuuke /[lpacage npediodxicuie yceajarbe , Meuogume
KoHeeHyuje“. C mum y 8e3u, pazmampa ce u OUHAMUKA UHUYUjAJAHUX NPe208opa:
pas.03u 3602 Kojux npe2080puU HUCY Mo21u 0d U3Hedpe KOH8EHYUjy Koja 6u, 0cuM
Npu3Harba u u3epuierba npecyoa, yHugukosa.ia u ocHoge dupekmHe MehyHapodHe
HadsexcHocmu, 8eh cy dogesiu 0o omnovurara npezo8opa o yceajary Koneenyuje
o uzbopy cyda u3 2005. 200uHe, 4uju je domawaj oepaHu4eH Ha cnopasyme o uzbopy
(uck/byvuB80) Had1exicHo2 Cyda u npu3Hare U u3spuierbe npecyda doHemux Ha 0CHO8Y
makeux cnopadyma. Aymop makohe pazmampa 0ko1Hocmu nod Kojuma je dow10 0o
akmye/IHUX npez2ogopa koju cy dose.iu do uspade Haypma KoHeeHyuje o npusHarby
u uzspuiersy npecyda (maja 2018. zoduHe), yuje je nosbe npumeHe 02paHU4eHo camo
Ha NpU3Hars-e U uzepuierbe npecydd. Ynpkoc HagedeHOM 02paHu4ersy, pasauke Koje
nocmoje usmehy CA/J-a u dpyaux dpxicasa no numarky cydcke HadaexcHOCMuU U
dasbe umMajy 8axcaH ymuyaj Ha npusHaree npecyday mamepuju yeosopa, deauxkama,
aKmueHocmu Ha UHmMepHemy, uUHmeiekmya./iHe c8ojuHe, Npaga nompowa4a u
3anocsaeHux. Y pady ce Hagodu u Heko/uKko dpyeux kapakmepucmuka Haypma
Konesenyuje uz 2018, koje jedHum desom novyusajy Ha Konsenyuju o uzbopy cyda
a dpyaum desom npedcmassbajy HoguHe. Hanocsiemky, aymop 3aks/eyuyje da Ce
6ydyéa KoOH8eHYUja, Uako je nosbe teHe NpuMeHe Moxucda Mdarbe aMOUyuo3HO 00
OHO2a WMO je ucnpea NJAaHUpAaHo, Unaxk ucnyHumu dy20200utira 04eKu8ara Ha
2/106a/1HOM NAAHY.

KmyuHe peyu: Haypm Xawke koHseHYuUje 0 npu3Hasary U Usspulery npecyoa,
Xawka koHseHyuja o usbopy cyoa, Pezyaamuesa bpucea I (recast), duHamuka u
u3a3osu npe208apayvykoz npoyeca, ocHogu dupeKkmHe u uHoupekmue mehyHa-
podHe HadsedxcHocmu, cydcka HadaexcHocm y CA/l u dpyeum dpaxcasama,
yeogopu u deauKkmu, UHMe/1eKMyaiHa C80jUuHA, pas/103u 000ujarea npusHared,
6usnamepaausayuja.
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