
UNDERSTANDI NG ABORI GI NAL RI GHTS

Br i an Sl at t er y*
Tor ont o

The ent r enchment of abor i gi nal r i ght s i n t he Const i t ut i on Act , 1982 and t he
i mpor t ance of abor i gi nal cl ai ms now r eachi ng t he cour t s hi ghl i ght t he need t o
under st and t hese l ong- i gnor ed r i ght s . Thi s ar t i cl e set s out a gener al t heor y of
t he subj ect , dr awi ng on t he l eadi ng cases and t he compl ex hi st or y of r el at i ons
bet ween nat i ve peopl es and t he Cr own . Abor i gi nal r i ght s ar e based on a set of
basi c common l aw pr i nci pl es t hat oper at e uni f or ml y acr oss Canada, except
wher e modi f i ed by t r eat y or l egi sl at i on . Under t hose pr i nci pl es, nat i ve peopl es
pr esumpt i vel y hol d f ul l r i ght s t o l ands i n t hei r possessi on, and r et ai n t hei r
accust omed l aws and pol i t i cal i nst i t ut i ons, i ncl udi ng a measur e of i nt er nal aut on-
omy . The Cr own hol ds, a gener al f i duci ar y obl i gat i on t o pr ot ect abor i gi nal
peopl es and t hei r l ands . Abor i gi nal r i ght s have l ong enj oyed some const i t u-
t i onal pr ot ect i on under t he Royal Pr ocl amat i on of 1763 and t he Const i t ut i on
Act , 1867 . The r ecent ent r enchment of t hese r i ght s compl et es t he pr ocess .

L' i ncl usi on des dr oi t s des aut ocht ones dans l a Loi const i t ut i onnel l e de 1982 et
l ' i mpor t ance des r evendi cat i ons aut ocht ones qui ar r i vent mai nt enant devant l es
t r i bunaux soul i gnent combi en i l est nécessai r e de compr endr e ces dr oi t s r est és
dans l ' oubl i pendant si l ongt emps . Dans cet ar t i cl e, l ' aut eur pr ésent e l e suj et
dans ses gr andes l i gnes en s' appuyant sur l es déci si ons qui f ont aut or i t é et sur
l ' hi st oi r e compl exe des r el at i ons ent r e l es peupl es aut ocht ones et l a Cour onne .
Les dr oi t s aut ocht ones ont pour base un ensembl e de pr i nci pes de common l aw
qui s' appl i quent de f açon uni f or me dans t out l e Canada sauf quand un t r ai t é ou
un act e l égi sl at i f y ont appor t é des changement s . En ver t u de ces pr i nci pes, l es
peupl es i ndi gènes ont , de pr i me abor d, t ous l es dr oi t s sur l es t er r es qu' i l s
possèdent et conser vent l eur dr oi t cout umi er et l eur s i nst i t ut i ons pol i t i ques y
compr i s une cer t ai ne aut onomi e domest i que . La Cour onne a l ' obl i gat i on f i duci àr y
génér al e de pr ot éger l es peupl es aut ocht ones et l eur s t er r es . Les dr oi t s aut ocht ones
r eçoi vent depui s l ongt emps une cer t ai ne pr ot ect i on const i t ut i onnel l e et ceci en
ver t u de l a Pr ocl amat i on r oyal e de 1763 et de l a Loi const i t ut i onnel l e de 1867 .
L' i ncl usi on r écent e de ces dr oi t s dans l a Const i t ut i on ne f ai t que par f ai r e ce
dével oppement .

I nt r oduct i on

The subj ect of abor i gi nal r i ght s i s l i f e an over gr own and poor l y exca-
vat ed ar cheol ogi cal si t e . Most vi si t or s ar e cont ent t o wander ar ound t he
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r ui ns, cl i mb t o t he t op of t he hi ghest mound, or poke about i n t he dust
f or souveni r s . Ot her s, pr ompt ed by cur i osi t y or of f i ci al dut y, sel ect a
l i kel y spot and si nk a t r ench t hr ough t he l ayer s of hi st or i cal deposi t s,
uncover i ng, per haps, t he sever ed f oot of a col ossal st at ue, or a wor n
i nscr i pt i on . But t he meani ng of t hese obj ect s i s uncl ear . Even when t hey
can be i dent i f i ed and dat ed, t hei r l ar ger i mpor t escapes us .

I t i s now a cent ur y and mor e si nce excavat i on of t hi s sor t got under -
way i n Canada . Some ar eas have been cl ear ed and a number of cur i ous
i t ems r et r i eved, t agged, and sor t ed . But we st i l l have onl y a di mper cep
t i on of t he shape of t he ci t y t hat l i es beneat h our f eet . Mor e sur pr i si ng,
l i t t l e t hought has been gi ven t o t he mat t er . When quest i ons ar i se about
t he l ocat i on of t he ci t y' s boundar i es, and t he si gni f i cance of i t s pr i nci pal
st r uct ur es, we ar e r ef er r ed t o conf i dent st at ement s made by ear l y exca-
vat or s, as i f t hese di spensed wi t h t he need f or f ur t her i nqui r y .

Anumber of f act or s suggest t hat t he er a of haphazar d excavat i on i s
r api dl y comi ng t o an end. Sect i on 35 of t he Const i t ut i on Act , 1982'
r ecogni zes and af f i r ms t he " exi st i ng abor i gi nal and t r eat y r i ght s of t he
abor i gi nal peopl es of Canada" . Li kewi se, sect i on 25 shi el ds f r om t he
i mpact of t he Canadi an Char t er of Ri ght s and Fr eedoms2 a br oader gr oup
of r i ght s descr i bed as " abor i gi nal , t r eat y or ot her r i ght s or f r eedoms t hat
per t ai n t o t he abor i gi nal peopl es of Canada" , i ncl udi ng t hose r ecog-
ni zed by t he Royal Pr ocl amat i on of 1763 . These sect i ons r equi r e cour t s
t o conf r ont many of t he basi c unr esol ved i ssues concer ni ng abor i gi nal
r i ght s .

I n an i mpor t ant case t he Supr eme Cour t has si gnal l ed t hat i t i s
r eady f or t he t ask . Whi l e not deal i ng di r ect l y wi t h t he newconst i t ut i onal
pr ovi si ons t he j udgment pr ovi des t he st i mul us and much essent i al mat e
r i al , f or r ef l ect i on on t he f undament al nat ur e and or i gi ns of abor i gi nal
r i ght s . The case i s Guer i n v . The Queen . ' The occasi on was an act i on
by t he Musqueam I ndi an band of Br i t i sh Col umbi a agai nst t he f eder al
gover nment . The band possessed val uabl e r eser ve l ands i n t he Ci t y of
Vancouver . They al l eged t hat i n 1957 t he gover nment i nduced t hem t o
sur r ender par t of t hei r r eser ve t o t he Cr own f or l easi ng t o a gol f cl ub,
wi t h t he r ent t o be appl i ed t o t he band' s account . Af t er obt ai ni ng t he
sur r ender f r omt he band, t he gover nment l eased t he l and t o t he gol f cl ub

I Schedul e B of t he Canada Act , 1982, c . l l ( U . K. ) .

2 Par t I ( ss . 1- 34) of t he Const i t ut i on Act , 1982 .

3 The most accessi bl e t ext i s t hat f ound i n R. S. C. 1970, App. 11, No . 1, but i t i s
not compl et el y accur at e . An accur at e copy of t he or i gi nal pr i nt ed t ext i s gi ven i n C. S .
Br i gham ( ed . ) , Br i t i sh Royal Pr ocl amat i ons Rel at i ng t o Amer i ca ( 1911) , p. 212 . The
or i gi nal document , as ent er ed on t he Pat ent Rol l f or t he r egnal year 4 Geo. I I I , may be
seen i n t he Uni t ed Ki ngdomPubl i c Recor d Of f i ce : c . 66/ 3693 ( back of r ol l ) .

4 [ 198412 S. C. R. 335, ( 1984) , 13 D. L . R. ( 4t h) ' 321 ( S. C. C. ) . For anal ysi s of t he
deci si on, see: D. P . Emond, Case Comment : Guer i n v . R. ( 1986) , 20 Est at es and Tr ust s
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f or sevent y- f i ve year s on t er ms much l ess f avour abl e t han t he band had
agr eed t o, and di d not even gi ve t her e a copy of t he l ease unt i l t wel ve
year s l at er . Evi dence showed t hat t he l ands wer e pot ent i al l y among t he
most val uabl e i n Vancouver and coul d have commanded a much hi gher
r ent . The band ar gued t hat t he gover nment was gui l t y of a br each of
t r ust , and asked f or damages .

	

-
The gover nment ar gued i n r epl y t hat i t was not l egal l y r esponsi bl e

t o t he band f or what i t di d wi t h t hei r l ands af t er t he sur r ender . I n ef f ect ,
i t mi ght have l eased t he l ands on what ever t er ms i t saw f i t , r egar dl ess of
what i t had t ol d t he band ear l i er . The gover nment ' s onl y r esponsi bi l i t y
t o t he band was pol i t i cal r at her t han l egal .

The Supr eme Cour t unani mousl y r ej ect ed t he gover nment ' s ar gu-
ment s and hel d i t l egal l y account abl e f or i t s adt i ons, awar di ng t he band
t en mi l l i on dol l ar s i n damages . Di ckson J . , speaki ng f or hi msel f and
Beet z, Choui nar d and Lamer JJ . , based hi s deci si on squar el y on t he
concept of abor i gi nal l and r i ght s . He hel d t hat abor i gi nal l and t i t l e i s a
l egal r i ght der i ved f r om t he nat i ve peopl es' hi st or i c occupat i on of t hei r
t r i bal l ands . That t i t l e bot h pr e- dat ed and sur vi ved t he cl ai ms t o sover -
ei gnt y made by Eur opean nat i ons i n col oni zi ng Nor t h Amer i ca. Al t hough
abor i gi nal t i t l e was r ecogni zed i n t he Royal Pr ocl amat i on of -1763, i t has
an i ndependent basi s i n Canadi an common l aw. I t ent i t l es nat i ve peopl es
t o possess t hei r homel ands, unt i l t hei r =t i t l e i s ext i ngui shed by a vol un-
t ar y sur r ender t o t he Cr own or by l egi sl at i on . Nat i ve peopl es have a
speci al r el at i onshi p wi t h t he , , Cr own, wher eby t he Cr own ser ves as an
i nt er medi ar y bet ween t hem and peopl e wi shi ng t o pur chase or l ease t hei r
l ands . Thi s r el at i onshi p gi ves r i se t o a di st i nct i ve f i duci ar y obl i gat i on on
t he par t of t he Cr own t o deal wi t h sur r ender ed nat i ve l ands f or t he bene-
f i t of t he nat i ve peopl es . I f t he Cr own f ai l s i n t he per f or mance of i t s
f i duci ar y dut i es i t i s l i abl e i n damages .

A second opi ni on, comi ng t o si mi l ar concl usi ons, was del i ver ed by
Wi l son J . , wi t h Ri t chi e and McI nt yr e JJ . concur r i ng . She emphasi zes
t hat t he Cr own has a gener al f i duci ar y obl i gat i on t o pr ot ect I ndi an r i ght s
i n t hei r r eser ves, whi ch i s r oot ed i n t he concept of abor i gi nal t i t l e . The
l ast of t he ei ght j udges par t i ci pat i ng i n t he deci si on, Est ey J . , gave a
shor t separ at e opi ni on concur r i ng i n t he r esul t , but i nvol vi ng t he l aw of
agency . s

	

.

Repor t s 61 ; J . Hur l ey, The Cr own' s Fi duci ar y Dut y and I ndi an Ti t l e: Guer i n v . The
Queen ( 1985) , 30 McGi l l LawJ . 559 ; W. R. McMur t r y and A. Pr at t , I ndi ans and t he
Fi duci ar y Concept , Sel f - Gover nment and t he Const i t ut i on : Guer i n i n Per spect i ve, [ 1986]
3 C. N. L . R. 19 ; 1 . 1 . Reynol ds and L. F . Har vey, The Fi duci ar y Obl i gat i on of t he Uni t ed
St at es and Canadi an Gover nment s t owar ds I ndi an Peopl es, i n I ndi ans and t he LawI I ,
Chapt er 1, Mat er i al s pr epar ed f or Cont i nui ng Legal Educat i on, Vancouver , B. C . , Janu-
ar y and Mar ch, 1985 .

5 The ni nt h member of t he bench, Laski n C. J . C. , t ook no par t i n t he j udgment .
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The deci si on has a pr of ound si gni f i cance f or abor i gi nal l and cl ai ms .
I n t he Pr ai r i e Pr ovi nces, most of Ont ar i o, and par t of t he Nor t hwest
Ter r i t or i es, I ndi an peopl es wer e i nduced t o si gn t r eat i es whose wr i t t en
t er ms pr ovi de f or t he sur r ender of t hei r l ands t o t he Cr own. No such
t r eat i es wer e si gned f or t he At l ant i c Pr ovi nces, Quebec, much of Br i t i sh
Col umbi a, and l ar ge sect or s of t he Nor t h . 6 I n Quebec, nat i ve l and cl ai ms
wer e par t i al l y set t l ed by t he James Bay Agr eement i n t he mi d- 1970s . 7
But i n many ot her par t s of Canada nat i ve peopl e mai nt ai n t hat t hei r
r i ght s t o t hei r t r adi t i onal homel ands have never been l awf ul l y ext i n-
gui shed by t r eat y or by st at ut e . 8 I n ar eas wher e t r eat i es wer e si gned, i t i s
di sput ed whet her t he wr i t t en t ext s f ai t hf ul l y r ef l ect t he or al t er ms of t he
agr eement s .

The f eder al gover nment has acknowl edged t hat cer t ai n nat i ve peo-
pl es have cont i nui ng i nt er est s i n t r adi t i onal l ands f ounded on use and
occupancy, and has been pr epar ed t o negot i at e some abor i gi nal l and
cl ai ms on t hat basi s . But i t has r emai ned equi vocal about t he l egal mer -
i t s of t hese cl ai ms . 9 Pr ovi nci al gover nment s, whose cont r ol over nat ur al
r esour ces i s af f ect ed, have gener al l y been mor e r el uct ant t han t he f ed-
er al gover nment t o acknowl edge t he exi st ence of abor i gi nal t i t l e or t o
negot i at e cl ai ms based on i t .

Pr i or t o t he Guer i n deci si on, t he j ur i spr udence on abor i gi nal t i t l e
had been uncl ear . I n Cal der v . At t or ney- Gener al of Br i t i sh Col umbi a, t o

a The subj ect i s consi der ed i n: B. H. Wi l dsmi t h, Pr e- Conf eder at i on Tr eat i es, i n
B. W. Mor se ( ed . ) , Abor i gi nal Peopl es and t he Law: I ndi an, Met i s and I nui t Ri ght s i n
Canada ( 1985) , pp . 122- 271 ; N. K. Zl ot ki n, Post - Conf eder at i on Tr eat i es, i bi d . , pp . 272- 407 .

7 The James Bay and Nor t her n Quebec Agr eement ( Quebec: Édi t eur of f i ci el du
Québec, 1976) ; embodi ed i n S. C. 1976- 77 c . 32, and S. Q. 1976 c . 46 . See: W. Moss,
The I mpl ement at i on of t he James Bay and Nor t her n Quebec Agr eement , i n Mor se, op .
ci t , f oot not e 6, pp . 684- 694 .

8 For gener al account s, see : D. Sander s, Pr i or Cl ai ms : Abor i gi nal Peopl e i n t he
Const i t ut i on of Canada, i n S. M. Beck and 1 . Ber ni er ( eds . ) , Canada and t he New
Const i t ut i on, Vol . 1 ( 1983) , pp . 225- 279; P. A. Cummi ng, Canada' s Nor t h and Nat i ve
Ri ght s, i n Mor se, op . ci t , f oot not e 6, pp . 695- 744 ; B. W. Mor se, The Resol ut i on of
Land Cl ai ms, i n Mor se, op . ci t , f oot not e 6, pp . 617- 683 ; M. Bol dt and J . A. Long
( eds . ) , The Quest f or Just i ce : Abor i gi nal Peopl es and Abor i gi nal Ri ght s ( 1985) ; P. A.
Cummi ng and N. H. Mi ckenber g ( eds . ) , Nat i ve Ri ght s i n Canada ( 2nd ed . , 1972) .

9 See : Canada, Depar t ment of I ndi an Af f ai r s and Nor t her n Devel opment , I n Al l
Fai r ness : A Nat i ve Cl ai ms Pol i cy . Compr ehensi ve Cl ai ms ( 1981) , whi ch st at es at pp .
11- 12: " Because of hi st or i cal r easons- - cont i nui ng use and occupancy of t r adi t i onal l ands

t her e wer e ar eas i n whi ch Nat i ve peopl e cl ear l y st i l l had abor i gi nal i nt er est s . Fur t her -
mor e t hese i nt er est s had not been deal t wi t h by t r eat y nor di d any speci f i c l egi sl at i on
exi st t hat t ook pr ecedence over t hese i nt er est s . . . . [ Under t he f eder al gover nment ' s
1973 pol i cy st at ement ) t he f eder al gover nment was pr epar ed t o accept l and cl ai ms based
on t r adi t i onal use and occupancy and . . . al t hough any accept ance of such a cl ai m
woul d not be an admi ssi on of l egal l i abi l i t y, t he f eder al gover nment was wi l l i ng t o
negot i at e set t l ement s of such cl ai ms . " ( Emphasi s added) .

10 [ 19731 S. C. R. 313, ( 1973) , 34 D. L . R. ( 3d) 145 . For di scussi on of t he case, see
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deci ded i n 1973, t he Supr eme Cour t of Canada spl i t on t he quest i on
whet her t he Ni shga peopl e of Br i t i sh Col umbi a possessed abor i gi nal r i ght s
t o t hei r t r adi t i onal l ands i n t he Nass Ri ver Val l ey . Hal l J . , Spence and
Laski n JJ . concur r i ng, hel d t hat t he Ni shgas had a l egal l y r ecogni zabl e
t i t l e t hat had not been ext i ngui shed at t he comi ng of t he Br i t i sh Cr own
or by subsequent l egi sl at i on . Judson J . , Mar t l and and Ri t chi e JJ . con-
cur r i ng, seemed t o accept t hat t he hl i shgas or i gi nal l y had some sor t of
abor i gi nal r i ght s t o t hei r l ands, but hel d t hat t hose r i ght s had been t er mi nat ed
by Br i t i sh Col umbi a l egi sl at i on- bef or e Conf eder at i on . The sevent h mem-
ber of t he cour t , Pi geon J . , expr essed no opi ni on on t hese poi nt s and
hel d agai nst t he Al i shgas on a pr ocedur al gr ound . Al t hough t he deci si on
as a whol e suppor t ed t he concept of abor i gi nal t i t l e, t he ambi gui t y of
Judson J . ' s j udgment l ef t r oom f or ar gument .

The Guer i n deci si on ends t hi s aspect of t he cont r over sy, wi t h seven
of t he ei ght j udges hol di ng t hat abor i gi nal t i t l e i s a l egal r i ght t hat can
be ext i ngui shed onl y by nat i ve consent or by l egi sl at i on . ' 1 The ef f ect i s
t o shi f t t he bur den of pr oof t o f eder al and pr ovi nci al gover nment s . They
must now show t hat abor i gi nal l and r i ght s wer e l awf ul l y ext i ngui shed i n
t he past or acknowl edge t hei r cont i nui ng exi st ence . " Wher e t he r i ght s
wer e wi ped out by l egi sl at i on, t he deci si on i mpl i es t hat compensat i on
shoul d have been pai d . 13

Anot her i mpor t ant ëf f ect of t he deci si on i s t o suggest t hat t he Cr own
has a - gener al t r ust - l i ke obl i gat i on t owar d nat i ve peopl es . i s Thi s r ul i ng
has i mpl i cat i ons i n a number of ar eas . . - I t pr ovi des a st andar d f or t he
i nt er pr et at i on of t r eat y pr omi ses made by t he Cr own t o I ndi an peopl es,
and al so f or i nt er pr et i ng l egi sl at i on t hat af f ect s nat i ve r i ght s . At t he
l east , i t opens t he door t o act i ons al l egi ng i mpr oper Cr own deal i ngs
wi t h r eser ve l ands .

Most i mpor t ant , however , i s t he f act t hat i n Guer i n t he Supr eme
Cour t shows a wi l l i ngness t o consi der t he t opi c of abor i gi nal r i ght s af r esh,
and t o i ni t i at e a di al ogue concer ni ng t he br oad pr i nci pl es t hat al one can
make sense of t he subj ect . i s The i ni t i at i ve comes none t oo soon, f or
cour t s ar e i ncr easi ngl y bei ng f aced wi t h l ar ge and compl ex abor i gi nal
cl ai ms . The absence of cl ear gui di ng pr i nci pl es has made i t except i on-

K. M. Lysyk, The I ndi an Ti t l e Quest i on i n Canada: An Appr ai sal i n t he Li ght of Cal der
( 1973) , 51 Can. Bar Rev . 450; D. Sander s, The I +Ti shga Case ( 1973) , B. C. St udi es ( no .
19) 3 .

1, See di scussi on bel ow at f oot not es 70- 79 .
12 I nf r a, at f oot not e 131 .
13 I nf r a, at f oot not es 91- 104 .
14 I nf r a, at f oot not es 105- 116 .
i s The same at t i t ude per meat es t he Supr eme Cour t ' s r ecent deci si on r egar di ng t r eat y

r i ght s i n Si mon v . The Queen, [ 1985] 2 S. C. R. 387, ( 1985) , 24 D. L . R. ( 4t h) 390 .
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al l y di f f i cul t f or t r i al cour t s t o cope wi t h t he vol umi nous body of hi st or i -
cal and ant hr opol ogi cal evi dence t hat of t en char act er i zes such cl ai ms,
and t he j udgment s show t he st r ai n . 16

Thi s ar t i cl e r epr esent s a cont r i but i on t o t he di al ogue t hat Guer i n
i ni t i at es . My ai m i s t o out l i ne a gener al t heor y of abor i gi nal r i ght s t hat
embr aces t he deci si on' s mai n hol di ngs and r el at es t hem t o a br oader
ser i es of quest i ons . The t heor y dr aws on t he l eadi ng Canadi an cases on
t he subj ect , and t o a l i mi t ed ext ent on Amer i can j ur i spr udence . But i t i s
not f ounded excl usi vel y on pr ecedent . I t l ooks beyond t he conf i nes of
t he cases t o t he l ar ger hi st or i cal pr ocesses t hey r ef l ect . The goal , t hen,
i s t o pr ovi de a map f or under st andi ng what abor i gi nal r i ght s ar e al l
about .

I wi l l di scuss f i r st t he sour ces and st at us of t he doct r i ne of abor i gi -
nal r i ght s . I wi l l t hen f ocus speci f i cal l y on abor i gi nal t i t l e t o l and, r evi ew-
i ng i t s mai n char act er i st i cs, and i n par t i cul ar , t he ways i t may be gai ned
and l ost . The l i nks bet ween abor i gi nal l ands and Reser ves wi l l t hen be
br i ef l y expl or ed . Fi nal l y, I wi l l di scuss t he quest i on of l egi sl at i ve j ur i s-
di ct i on over abor i gi nal r i ght s, and t he const i t ut i onal pr ovi si ons pr ot ect -
i ng t hem f r om gover nment al i nt r usi on .

I . Root s

The doct r i ne of abor i gi nal r i ght s i s a basi c pr i nci pl e of Canadi an com-
mon l aw17 t hat def i nes t he const i t ut i onal l i nks bet ween t he Cr own and
abor i gi nal peopl es' $ and r egul at es t he i nt er pl ay bet ween Canadi an sys-
t ems of l aw and gover nment ( based on Engl i sh and Fr ench l aw) and
nat i ve l and r i ght s, cust omar y l aws, and pol i t i cal i nst i t ut i ons . I t st at es t he
or i gi nal t er ms upon whi ch t he Cr own assumed sover ei gnt y over nat i ve
peopl es and t hei r t er r i t or i es . The f act ual pr ocess by whi ch t hi s occur r ed
i s somet i mes mi sunder st ood, and so I wi l l br i ef l y r evi ew i t bef or e con-
si der i ng i t s l egal di mensi ons .

1e Wi t ness t he cour t s' st r uggl es i n such cases as Haml et of Baker Lake v . Mi ni st er
of I ndi an Af f ai r s, 119801 1 F. C. 518 ( F . C. T . D. ) , and At t or ney- Gener al f or Ont ar i o v .
Bear I sl and Foundat i on ( 1984) , 15 D. L . R. ( 4t h) 321 ( Ont . H. C. ) .

17 By Canadi an common l aw, I mean si mpl y t he unwr i t t en l aw appl i ed by Cana-
di an cour t s, whet her i n " common l aw" or " ci vi l l aw" j ur i sdi ct i ons . I do not mean
Engl i sh common l aw, as r ecei ved i n cer t ai n par t s of Canada . Nor do I mean t he com
mon l aw as opposed t o equi t y . I n cer t ai n spher es ( not abl y t hat of abor i gi nal r i ght s) ,
Canadi an common l aw oper at es uni f or ml y acr oss t he count r y, r egar dl ess of whet her t he
l aw of t he par t i cul ar j ur i sdi ct i on i s based on Fr ench l aw or Engl i sh l aw.

1 $ I wi l l use t he phr ase " abor i gi nal peopl es" , " nat i ve peopl es" , and " I ndi an peo-
pl es" i nt er changeabl y . The t er m " I ndi an" , of cour se, has a nar r ower meani ng i n popu-
l ar usage, but i n Canadi an l egal usage has been empl oyed t o r ef er t o I nui t and Met i s
peopl es, as wel l as " I ndi ans" i n t he nar r ow sense . See r ef er ences i n f oot not e 175
bel ow.
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A. The Comi ng of t he Cr own 19

Most nat i ve Canadi an peopl es wer e never conquer ed by t he Cr own.
Fr om t he ear l y days of col oni zat i on, Gr eat Br i t ai n and Fr ance advanced
cl ai ms t o br oad swat hes of Amer i can t er r i t or y, and of f er ed t o pr ot ect t he
nat i ve i nhabi t ant s agai nst t he i mper i al desi gns of ot her Eur opean power s
and t he uncont r ol l ed i nr oads of set t l er s, t r ader s, mi ner s, and specul a-
t or s . I ni t i al l y, t hese cl ai ms wer e not backed by ser i ous ef f or t s t o con-
quer or gover n t he l ands i n quest i on, and wer e i gnor ed by most I ndi ans,
who wer e wel l abl e t o def end t hemsel ves . 20

Smal l col oni es of Fr ench and Engl i sh set t l er s spr ang up al ong t he
east er n coast s of Amer i ca, and ext ensi ve webs of r el at i ons devel oped
wi t h near and di st ant medi an gr oups, unt i l t he whol e of f e east er n and
nor t her n cont i nent was af f ect ed . I n ear l y t i mes, t hese r el at i ons wer e
usual l y conduct ed on a basi s of r ough equal i t y . They gener al l y t ook t he
shape of f or mal or al t r eat i es deal i ng wi t h mat t er s - of t r ade and al l i ance,
war and peace, t he cessi on of l ands and t he dr awi ng of boundar i es,
r epar at i on f or past wr ongs and pr omi ses of r i ght - doi ng i n f ut ur e . 22 They

' 9 See gener al l y : J . T . Jur i cek, Engl i sh Cl ai ms i n Nor t h Amer i ca t o 1660: ASt udy
i n Legal and Const i t ut i onal Hi st or y ( Doct or al Di sser t at i on, Uni ver si t y of Chi cago, 1970) ;
B. Sl at t er y, The Land Ri ght s of I ndi genous Canadi an Peopl es, As Af f ect ed by t he Cr own' s
Acqui si t i on of Thei r Ter r i t or i es ( D. Phi l . Thesi s, Oxf or d Uni ver si t y, Facul t y of Law,
1979 ; r epr i nt ed, Uni ver si t y of Saskat chewan Nat i ve LawCent r e, 1979) ; J . Hur l ey, Chi l -
dr en or Br et her n : Abor i gi nal Ri ght s i n Col oni al I r oquoi a ( Doct or al Di sser t at i on, Cam-
br i dge Uni ver si t y, 1985) ; G. S . Lest er , The Ter r i t or i al Ri ght s of t he I nui t of t he Cana-
di an Nor t hwest Ter r i t or i es : A Legal Ar gument ( Doct or al Di sser t at i on, Osgoode Hal l
Law School , Yor k Uni ver si t y, 1981) ; J. St agg, Angl o- I ndi an Rel at i ons i n Nor t h Amer -
i ca t o 1763 and an Anal ysi s of t he Royal Pr ocl amat i on of 7 Oct ober 1763 ( Ot t awa:
Depar t ment of I ndi an and Nor t her n Af f ai r s, 1981) ; P. C. Wi l l i ams, The Chai n ( LL. M.
Di sser t at i on, Osgoode Hal l LawSchool , Yor k Uni ver si t y, 1982) .

z° For a det ai l ed r evi ew, see Hur l ey, op . ci t . , f oot not e 19 ; Sl at t er y, op. ci t . , f oot -
not e 19, pp. 95- 125 .

z' Among numer ous wor ks, t he f ol l owi ng deser ve par t i cul ar ment i on : A. G. Bai l ey,
The Conf l i ct of Eur opean and East er n Al gonki an Cul t ur es, 1504- 1700 : ASt udy i n Cana-
di an Ci vi l i zat i on ( 2nd ed . , 1969) ; L. H. . Gi pson, The Br i t i sh Empi r e Bef or e t he Amer i
can Revol ut i on, 15 vol s . ( 1936- 1970) ; C. J . Jaenen, Fr i end and Foe : Aspect s of Fr ench-
Amer i ndi an Cul t ur al Cont act i n t he Si xt eent h and Sevent eent h Cent ur i es ( 1976) ; F. Jenni ngs,
The I nvasi on of Amer i ca. I ndi ans, Col oni al i sm, and t he Cant of Conquest ( 1975) ; F.
Jenni ngs, The Ambi guous I r oquoi s Empi r e ( 1984) ; R. O. MacFar l ane, I ndi an Rel at i ons
i n New Engl and, 1620- 1760: A St udy of a Regul at ed Fr ont i er ( Doct or al Di sser t at i on,
Har var d Uni ver si t y, 1933) ; W. S . Robi nson, I ndi an Pol i cy of Col oni al Vi r gi ni a ( Doc-
t or al Di sser t at i on, Uni ver si t y of Vi r gi ni a, 1950) ; A. W. Tr el ease ; I ndi an Af f ai r s i n Col o-
ni al New Yor k : The Sevent eent h Cent ur y ( 1960) ; B. Tr i gger , The Fr ench Pr esence i n
Hur oni a : The St r uct ur e of Fr anco- Hur on Rel at i ons i n t he Fi r st Hal f of t he Sevent eent h
Cent ur y ( 1968) , 49 Canadi an Hi st or i cal Revi ew 107 .

21 Many of t hese ar e r epr oduced i n st andar d pr i nt ed col l ect i ons of col oni al docu-
ment s, such as E. B . O' Cal l aghan ( ed . ) , Document s Rel at i ve t o t he Col oni al Hi st or y of
t he St at e of NewYor k, 11 vol s . ( 1856- 1861) .
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wer e st r ongl y i nf l uenced by I ndi an concept s and cer emoni al , and wer e
of t en r enewed i n annual sessi ons . '

Br i t ai n event ual l y out f l anked i t s i mper i al r i val s . A l ong ser i es of
war s wi t h Fr ance and Spai n l ed t o t r eat y set t l ement s t hat r ecogni zed
some of Br i t ai n' s exi st i ng cl ai ms and pur por t ed t o add f ur t her t er r i t or i es
t o i t s domai ns . " Some of t hese t r eat i es succeeded i n r est r ai ni ng Eur o-
pean r i val s f r om meddl i ng i n t he ar eas desi gnat ed, l eavi ng Br i t ai n f r ee
t o t r ade and col oni ze t her e wi t hout out si de i nt er f er ence . Ot her s wer e
j ust a pr el ude t o f ur t her cont r over sy and conf l i ct . Fi nal l y, at t he Tr eat y
of Par i s i n 1763, Fr ance wi t hdr ew compl et el y f r om t he ar ea now com-
pr i si ng Canada, al l owi ng Br i t ai n a f r ee hand . I ndi an peopl es di d not
si gn t hi s Tr eat y or i t s pr edecessor s, and di d not concede t hat Eur opean
st at es had t he power t o si gn f or t hem. "

Nat i ve Canadi ans coul d not , however , r emai n i mmune f or ever t o
Eur opean domi nat i on . Over sever al cent ur i es, and af t er l ong per i ods of
al l i ance and t r ade, t hey succumbed pi ecemeal t o t he Cr own' s pr essur e
t o accept i t s aut hor i t y, usual l y onl y when t hei r economi c f or t unes and
mi l i t ar y capaci t y had waned, and i n t he shadow of t he gr owi ng power of
t he set t l er communi t i es . 26 The pat t er n di f f er ed f r om ar ea t o ar ea, but
gener al l y t he gover nment gai ned cont r ol onl y i n t he ni net eent h or t wen-
t i et h cent ur i es . I n some cases, I ndi an gr oups si gned f or mal t r eat i es ost en-
si bl y acknowl edgi ng t he Cr own' s sover ei gnt y, r ecei vi ng i n r et ur n assur -
ances of pr ot ect i on . 27 I n ot her s, t he pr ocess was mor e i nf or mal and
haphazar d, and was accompani ed by var yi ng degr ees of nat i ve r esi s-
t ance and pr ot est . Even t oday, si gni f i cant opposi t i on t o t he l egi t i macy
of t he Cr own' s r ul e has cont i nued among nat i ve gr oups .

23 See, i n par t i cul ar , Wi l l i ams, op . ci t . , f oot not e 19, pp . 31- 68 .
' Not abl y, t he Tr eat y of Ut r echt ( 1713) and t he Tr eat y of Par i s ( 1763) . For det ai l ed

di scussi on of t hese and ot her t r eat i es, see Sl at t er y, op . ci t . , f oot not e 19, pp . 126- 190 ;
M. Savel l e, The Or i gi ns of Amer i can Di pl omacy : The I nt er nat i onal Hi st or y of Angl oamer i ca,
1492- 1763 ( 1967) ; M. Savel l e, The Di pl omat i c Hi st or y of t he Canadi an Boundar y,
1749- 1763 ( 1940) .

25 See, D. V. Jones, Li cense f or Empi r e : Col oni al i sm by Tr eat y i n Ear l y Amer i ca
( 1982) .

26 For i l l umi nat i ng account s of t hi s pr ocess, see, i nt er al i a: R. Fi sher , Cont act and
Conf l i ct : I ndi an- Eur opean Rel at i ons i n Br i t i sh Col umbi a, 1774- 1890 ( 1977) ; R. Fumol eau,
As Long As Thi s Land Shal l Last : A Hi st or y of Tr eat y 8 and Tr eat y 11, 1870- 1939
( 1973) ; L. F . S . Upt on, Mi cmacs and Col oni st s: I ndi an- Whi t e Rel at i ons i n t he Mar i t i mes,
1713- 1867 ( 1979) .

27 No compl et e pr i nt ed col l ect i on of t hese t r eat i es exi st s . Usef ul sour ces i ncl ude :
A. Moms, The Tr eat i es of Canada wi t h t he I ndi ans of Mani t oba and t he Nor t h- West
Ter r i t or i es ( 1880) ; Canada, I ndi an Tr eat i es and Sur r ender s, 3 vol s . ( 1905- 1912) ; W. D.
Hami l t on and W. A. Spr ay ( eds . ) . Sour ce Mat er i al s Rel at i ng t o t he New Br unswi ck
I ndi an ( 1976) . The wr i t t en t ext s of t hese t r eat i es must be r ead wi t h a cr i t i cal eye . Usual l y,
t hey wer e accompani ed by ext ensi ve or al exchanges, whi ch may have const i t ut ed t he
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B. The Legal Ef f ect s of Cr own Cl ai ms

What l egal i mpact di d t he Cr own' s penet r at i on of Nor t h Amer i ca
have on I ndi an peopl es? Two basi c i ssues ar i se . The f i r st i s t hi s . Wer e
t he Cr own' s i ni t i al cl ai ms, coupl ed wi t h act s of " di scover y" and t r eat i es
wi t h ot her Eur opean st at es, l egal l y suf f i ci ent t o br i ng nat i ve gr oups and
t hei r t er r i t or i es under t he Cr own' s sover ei gnt y, r egar dl ess of t he degr ee
of f act ual cont r ol achi eved? ®r di d t he Cr own obt ai n sover ei gnt y over
nat i ve peopl es onl y at l at er st ages, when t hey act ual l y submi t t ed t o i t s
aut hor i t y?

The second i ssue spr i ngs f r om t he f i r st . Assumi ng t hat t he Cr own
di d, i n some way or ot her , gai n sover ei gnt y over nat i ve Canadi an peo-
pl es, how di d t hi s event , af f ect t hei r l egal posi t i on? What happened t o
t hei r l aws, pr oper t y r i ght s, and pol i t i cal i nst i t ut i ons? Di d t hese di sap-
pear over ni ght , t o be r epl aced by a new set of r i ght s, and r ul es? Or di d
t héy sur vi ve t he t r ansi t i on basi cal l y i nt act , or i n some modi f i ed but r ec-
ogni zabl e f or m?

Most of t hi s ar t i cl e wi l l be t aken up wi t h t he second of t he t wo
i ssues, whi ch i s r eal l y a nest of di st i nct but r el at ed quest i ons . The f i r st
i ssue has compl ex hi st or i cal and t heor et i cal di mensi ons t hat cannot be
f ul l y expl or ed her e . Bot h i ssues ar e, of cour se, l egal , and cannot be
r esol ved si mpl y by l ooki ng at t he f act s . Rul es ar e needed t o det er mi ne
whi ch f act s ar e r el evant and t o assess t hei r si gni f i cance : At l east t hr ee
l egal syst ems ar e avai l abl e f or t he t ask : i nt er nat i onal l aw, t he domest i c
l aw of t he cl ai mant Eur opean st at e, and t he domest i c l aw of t he nat i ve
peopl e whose l ands ar e cl ai med . The r esol ut i on of t he i ssues depends i n
par t on whi ch syst em i s chosen as an i ni t i al vant age poi nt . I n t hi s ar t i -
cl e, we wi l l adopt t he per spect i ve of a Canadi an cour t , r at her t han a
di si nt er est ed i nt er nat i onal t r i bunal or a nat i ve soci et y . Our f ocus, t hen,
wi l l be on t he posi t i on i n Canadi an l aw, l eavi ng t he ot her per spect i ves
t o be expl or ed on anot her occasi on .

The f i r st i ssue may be di sposed of br i ef l y . Canadi an l aw t r eat s t he
quest i on of when and how t he Cr own gai ned sover ei gnt y over Canadi an
t er r i t or i es i n a somewhat ar t i f i ci al and sel f - ser vi ng manner . To st at e a
compl ex mat t er si mpl y, t he cour t s appar ent l y f eel bound t o def er t o
of f i ci al t er r i t or i al cl ai ms advanced by t he Cr own, wi t hout i nqui r i ng i nt o
t he f act s suppor t i ng t hem or t hei r val i di t y i n i nt er nat i onal l aw. 28 Thi s
j udi ci al post ur e of def er ence i s desi gned t o l eave t he execut i ve wi t h a
r el at i vel y f r ee hand i n mat t er s of f or ei gn pol i cy . So a Canadi an cour t
wi l l or di nar i l y r ecogni ze hi st or i cal cl ai ms of f i ci al l y advanced by t he Cr own

t r ue agr eement . The wr i t t en ver si on was t r ansl at ed or al l y t o t he- I ndi ans i n a pr ocess t hat
al l owed ampl e oppor t uni t y f or mi sunder st andi ng and di st or t i on .

zs Never t hel ess, a cour t mi ght wel l t ake i nt er nat i onal l aw i nt o account i n i nt er pr e-
t i ng Cr own cl ai ms, so as t o har moni ze t he t wo as f ar as possi bl e . For di scussi on and
aut hor i t i es, see Sl at t er y, op. ci t . , f oot not e 19, pp . 63- 65 .
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t o Amer i can t er r i t or i es as ef f ect i ve t o conf er sover ei gnt y f or domest i c
pur poses .

The quest i on t o be answer ed i n t he Canadi an cont ext , t hen, i s how
much t er r i t or y t he Cr own cl ai med at var i ous st ages, and f or what pur -
poses . Thi s i s a compl ex quest i on, r equi r i ng a det ai l ed and bal anced
r eadi ng of t he hi st or i cal r ecor d, one t hat i s sensi t i ve t o t he vagar i es of
st at e pol i cy and ambi t i on, and t akes account of t he Cr own' s deal i ngs not
onl y wi t h ot her Eur opean power s, but al so wi t h nat i ve peopl es . I t i s not
enough t o f ound t he acqui si t i on of t he cont i nent on some bi t of puf f er y
i n an anci ent Char t er . Cl ai ms advanced i n one er a wer e qui et l y r et r act ed
or modi f i ed i n anot her . What was conveni ent t o asser t i n deal i ngs wi t h
ot her Eur opean power s was of t en pr udent t o deny i n negot i at i ons wi t h
I ndi an gr oups, and vi ce ver sa . To det er mi ne t he dat e, t hen . , when t he
Cr own unequi vocal l y asser t ed sover ei gnt y over a gi ven sect or of Canada
r equi r es a det ai l ed anal ysi s of - 4he evi dence per t i nent t o t hat ar ea.

Gi ven t hat t he Cr own at some st age asser t ed sover ei gnt y over nat i ve
Canadi an gr oups, what ef f ect di d t hi s have on t hei r l aws, l and r i ght s,
and pol i t i cal i nst i t ut i ons, as seen f r om t he per spect i ve of a Canadi an
cour t ? Thi s i s t he second of t he t wo quest i ons i dent i f i ed ear l i er , and i t i s
t he one t hat wi l l cl ai m our at t ent i on t hr oughout t he r emai nder of t hi s
paper . A br i ef summar y of our r esponse maybe gi ven her e . 29

A r evi ew of t he. Cr own' s hi st or i cal r el at i ons wi t h abor i gi nal peo-
pl es suppor t s t he concl usi on t hat t he Cr own, i n of f er i ng i t s pr ot ect i on t o
such peopl es, accept ed t hat t hey woul d r et ai n t hei r l ands, as wel l as
t hei r pol i t i cal and cul t ur al i nst i t ut i ons and cust omar y l aws, unl ess t he
t er ms of t r eat i es r ul ed t hi s out or l egi sl at i on was enact ed t o t he cont r ar y .
Nat i ve gr oups woul d r et ai n a measur e of i nt er nal aut onomy, al l owi ng
t hem t o gover n t hei r own af f ai r s as t hey f ound conveni ent , subj ect t o t he
over r i di ng aut hor i t y of t he Cr own i n Par l i ament . The Cr own assumed a
gener al obl i gat i on t o pr ot ect abor i gi nal peopl es and t hei r l ands and gen-
er al l y t o l ook out f or t hei r best i nt er est s- what t he j udges have descr i bed
as a f i duci ar y or t r ust - l i ke obl i gat i on . I n r et ur n, nat i ve peopl es wer e
r equi r ed t o mai nt ai ned al l egi ance t o t he Cr own, t o abi de by her l aws,
and t o keep t he peace .

C. The Common Law Doct r i ne of Abor i gi nal Ri ght s30

The Cr own' s hi st or i cal deal i ngs wi t h I ndi an peopl es wer e based on
l egal pr i nci pl es suggest ed by t he act ual ci r cumst ances of l i f e i n Nor t h

29 The mat t er i s consi der ed i n det ai l i n Sl at t er y, op . ci t . , f oot not e 19, pp . 10- 62 ; B.
Sl at t er y, Ancest r al Lands, Al i en Laws : Judi ci al Per spect i ves on Abor i gi nal Ti t l e ( Uni -
ver si t y of Saskat chewan Nat i ve Law Cent r e, 1983) . Compar e wi t h Lest 6r , op . ci t . ,
f oot not e 19; G. S . Lest er , I nui t Ter r i t or i al Ri ght s i n t he Canadi an Nor t hwest Ter r i t or i es :
ASur vey of Legal Pr obl ems ( Ot t awa: Tungavi k Feder at i on of Nunavut , 1984) .

30 See, gener al l y : J . Hur l ey, Abor i gi nal Ri ght s, t he Const i t ut i on and t he Mar shal l
3
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Amer i ca, t he at t i t udes and pr act i ces of I ndi an soci et i es, br oad r ul es of
equi t y and conveni ence, and i mper i al pol i cy . These pr i nci pl es gr adual l y
cr yst al l i zed as par t of t he speci al br anch of Br i t i sh l aw t hat gover ned t he
Cr own' s r el at i ons wi t h i t s over seas domi ni ons, commonl y t er med " col o-
ni al l aw" , or mor e accur at el y " i mper i al const i t ut i onal l aw" . 31

The l egal pr i nci pl es concer ni ng abor i gi nal peopl es devel oped at t he
same t i me as ot her basi c doct r i nes of col oni al l awand shar ed essent i al l y
t he same j ur i di cal char act er . Many of t hei r basi c t enet s can be di scer ned
as ear l y as t he sevent eent h cent ur y i n Br i t i sh pr act i ce i n t he Amer i can
col oni es . They emer ge mor e f ul l y devel oped dur i ng t he next cent ur y
and ar e r ef l ect ed, i f onl y par t i al l y, i n t he maj or I ndi an document of t hi s
er a, t he Royal Pr ocl amat i on of 1763 . 2 Just as ei ght eent h cent ur y col o-
ni al l aw har bour ed r ul es gover ni ng such mat t er s as t he const i t ut i onals.
st at us of col oni es, t he r el at i ve power s of t he I mper i al Par l i ament and
l ocal assembl i es, and t he r ecept i on of Engl i sh l aw, i t al so cont ai ned
r ul es concer ni ng t he st at us of nat i ve peopl es l i vi ng under t he Cr own' s
pr ot ect i on, and t he posi t i on of t hei r l ands, cust omar y l aws, and pol i t i cal
i nst i t ut i ons . These r ul es f or m a body of unwr i t t en l aw known col l ec-
t i vel y as t he doct r i ne of abor i gi nal r i ght s . The par t deal i ng speci f i cal l y
wi t h nat i ve l ands i s cal l ed t he doct r i ne of abor i gi nal t i t l e . Ot her par t s
deal wi t h such mat t er s as I ndi an t r eat i es, cust omar y l aw, power s of
sel f - gover nment , and t he f i duci ar y r ol e of t he Cr own.

The doct r i ne of abor i gi nal r i ght s, l i ke ot her doct r i nes of col oni al
l aw, appl i ed aut omat i cal l y t o a new col ony when t he col ony was acqui r ed .
I n t he same way t hat col oni al l aw det er mi ned whet her a col ony was
deemed t o t he " set t l ed" or " conquer ed" , and whet her Engl i sh l awwas
aut omat i cal l y i nt r oduced or l ocal l aws r et ai ned, i t al so suppl i ed t he pr e-
sumpt i ve l egal st r uct ur e gover ni ng t he posi t i on of nat i ve peopl es . The
doct r i ne of abor i gi nal r i ght s appl i ed, t hen, t o ever y Br i t i sh col ony t hat
now f or ms par t of Canada, f r om Newf oundl and t o Br i t i sh Col umbi a .
Al t hough t he doct r i ne was a speci es of unwr i t t en Br i t i sh l aw, i t was not
par t of Engl i sh common l aw i n t he nar r ow sense, and i t s appl i cat i on t o a
col ony di d not depend on whet her or not Engl i sh common l aw was
i nt r oduced t her e . Rat her t he doct r i ne was par t of a body of f undament al
const i t ut i onal l aw t hat was l ogi cal l y pr i or t o t he i nt r oduct i on of Engl i sh

Cour t ( 1982- 83) , 17 R. J . T . 403 ; M. Asch, Home and Nat i ve Land : Abor i gi nal Ri ght s
and t he Canadi an Const i t ut i on ( 1984) ; M. Jackson, The Ar t i cul at i on of Nat i ve Ri ght s i n
Canadi an Law( 1984) , 18 U. B. C. L . R. 255.

31 The poi nt i s consi der ed i n mor e det ai l i n Sl at t er y, op . ci t . , f oot not e 29, J?p .
35- 36 . The or i gi ns and char act er of col oni al l aw ar e di scussed i n B. Sl at t er y, The I nde-
pendence of Canada ( 1983) , 5 Sup . Ct . L. R. 369, at pp . 375- 384 .

32 Supr a, f oot not e 3. The pr ocess by whi ch t he common l aw pr i nci pl es gover ni ng
abor i gi nal r i ght s devel oped i s wel l - descr i bed by St r ong J . i n St . Cat har i nes Mi l l i ng and
Lumber Co . v . The Queen ( 1887) , 13 S. C. R. 577, at pp . 607- 616 .
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common l aw and gover ned i t s appl i cat i on i n t he col ony . Thus, t he doc-
t r i ne of abor i gi nal r i ght s ext ended t o New Fr ance at t he t i me of Br i t i sh
conquest , even bef or e Engl i sh l aw was i nt r oduced i n 1763, and was
unaf f ect ed by t he r est or at i on of pr i vat e Fr ench l aw i n t he Quebec Act " a
decade or so l at er .

Not onl y does t he doct r i ne of abor i gi nal r i ght s appl y apar t f r omt he
i nt r oduct i on of Engl i sh common l aw, i t l i mi t s and mol ds t he appl i cat i on
of t hat l aw t o nat i ve peopl es, j ust as i t l i mi t s t he appl i cat i on of Fr ench
l aw t o nat i ve peopl e i n Quebec . The r eason i s t hat t he doct r i nes gover n-
i ng t he r ecept i on of Engl i sh l aw i n " set t l ed" col oni es, and t he r et ent i on
of l ocal l aw ( such as Fr ench l aw) i n " conquer ed" col oni es ar e t hem-
sel ves par t of i mper i al const i t ut i onal l aw and ar e t o be under st ood i n
l i ght of ot her i mper i al pr i nci pl es, i ncl udi ng t he doct r i ne of abor i gi nal
r i ght s .

Thi s consi der at i on pr ovi des t he t heor et i cal basi s f or t he sur vi val of
nat i ve cust omar y l aw i n Canada, a phenomenom l ong r ecogni zed ( but
not al ways wel l under st ood) i n our cour t s . 34 When t he Cr own gai ned
sover ei gnt y over an Amer i can t er r i t or y, col oni al l aw di ct at ed t hat t he
l ocal cust oms of t he nat i ve peopl es woul d pr esumpt i vel y cont i nue i n
f or ce and be r ecogni zabl e i n t he cour t s, except i nsof ar as t hey wer e
unconsci onabl e or i ncompat i bl e wi t h t he Cr own' s asser t i on of sover -
ei gnt y . I n t hi s r espect , t he r ul e r esembl es t hat appl i ed i n conquer ed or
ceded col oni es, wher e t he l ocal l aw i s hel d t o r emai n i n f or ce i n t he
absence of act s t o t he cont r ar y . But t he r ul e r espect i ng nat i ve cust om
appl i es r egar dl ess of whet her t he t er r i t or y i s deemed t o have been acqui r ed
by conquest , cessi on, peacef ul set t l ement , or i n some ot her way . I t may
be seen, t hen, t hat t he doct r i ne of col oni al l aw t hat suppor t s t he sur vi val
of nat i ve cust omi n Canada i s di st i nct f r omt he Engl i sh r ul es concer ni ng
l ocal cust om i n Engl and and i s gover ned by qui t e di f f er ent consi der a-

33 14 Geo . I I I , c . 83 ( U. K. ) . I t i s a mat t er of debat e how f ar Engl i sh l aw was
act ual l y i nt r oduced i n Quebec i n 1763, and t hus whet her t he Quebec Act r est or ed or
mer el y conf i r med Fr ench pr i vat e l aw. See Sl at t er y, op . ci t . , f oot not e 19 . pp . 165- 174,
204- 210 .

34 See, Connol l y v . Wool r i ch ( 1867) , 11 L. C. Jur . 197 ( Que . S. C. ) , ( 1869) , 1
R. L. O. S . 253 ( Que . C. A. ) ; R. v . Nan- e- qui s- a Ka ( 1889) , 1 Ter r . L. R. 211 ( N. W. T. S. C. ) ;
R. v . Bear ' s Shi n Bone ( 1899) , 3 C. C . C . 329 ( N. W. T . S. C. ) ; Re Noah Est at e ( 1961) , 32
D. L. R. ( 2d) 185 ( N. W. T . T . C. ) ; Re Adopt i on of Kat i e ( 1961) , 32 D. L . R. ( 2d) 686
( N. W. T. T. C. ) ; ReBeaul i eu' sAdopt i on Pet i t i on ( 1969) , 3 D. L . R. ( 3d) 479 ( N. W. T . T . C. ) ;
Re Ki t chooal i k and Tuckt oo ( al so r epor t ed sub nom Re Debor ah) ( 1972) , 28 D. L . R.
( 3d) 483 ( N. W. T . C. A. ) , af f ' g ( 1972) , 27 D. L . R. ( 3r d) 225 ( N. W. T . T . C. ) ; Re Wah-
Shee ( 1975) , 57 D. L . R. ( 3r d) 743 ( N. W. T . S. C. ) ; Re Tagor nakAdopt i on Pet i t i on, [ 1984]
1 C. N. L . R. 185 ( N. W. T . S . C. ) ; N. K. Zl ot ki n, Judi ci al Recogni t i on of Abor i gi nal Cus-
t omar y Law i n Canada: Sel ect ed Mar r i age and Adopt i on Cases, [ 1984] 4 C. N. L . R. 1,
Sl at t er y, op . ci t . , f oot not e 19, pp . 35- 44 .
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t i ons . The at t empt t o appl y t he t est s gover ni ng cust om i n t he Engl i sh
Count y of Kent t o nat i ve cust oms i n t he Canadi an Nor t hwest Ter r i t or i es
i s mi sgui ded .

Fr om i t s or i gi ns i n Br i t i sh i mper i al l aw, t he doct r i ne of abor i gi nal
r i ght s has passed i nt o Canadi an common l aw, and, subj ect t o st at ut or y
modi f i cat i ons, oper at es uni f or ml y acr oss Canada . " The doct r i ne was
i nher i t ed not onl y by Canada but al so by t he Uni t ed St at es af t er t he
Amer i can Revol ut i on . A ser i es of deci si ons wr i t t en by Chi ef Just i ce
Mar shal l of t he Uni t ed St at es Supr eme Cour t i n t he ear l y ni net eent h
cent ur y r evi ew t he hi st or y of Br i t i sh deal i ngs wi t h nat i ve peopl es i n
Amer i ca, and ar t i cul at e cer t ai n pr i nci pl es i mpl i ci t i n t hose deal i ngs . 36

These deci si ons per f or m f or t he doct r i ne of abor i gi nal r i ght s what Lor d
Mansf i el d' s cel ebr at ed deci si on i n Campbel l v . Hal l 3 ' per f or ms f or ot her
pr i nci pl es of col oni al l aw, pr ovi di ng st r uct ur e and coher ence t o an unt i dy
and di f f use body of cust omar y l aw based on of f i ci al pr act i ce . The Mar -
shal l deci si ons ar e as r el evant t o Canada as t hey ar e t o t he Uni t ed St at es,
and have of t en been ci t ed i n Canadi an cour t s . 38

The deci si on of t he Supr eme Cour t of Canada i n Guer i n v . The
Queen, t est i f i es t o t he common l aw f oundat i ons of abor i gi nal r i ght s . I n
deal i ng wi t h such subj ect s as t he exi st ence and nat ur e of abor i gi nal t i t l e,
t he char act er of sur r ender s of nat i ve l and, and t he f i duci ar y obl i gat i ons
of t he Cr own t owar d nat i ve peopl es, t he cour t t r eat s t he quest i on i n each
case as one of unwr i t t en or common l aw t hat i s di st i nct i ve t o Canada

3s The t r ansf or mat i on of col oni al l egal pr i nci pl es i nt o r ul es of Canadi an common
l aw i s exami ned i n Sl at t er y, l oc . ci t . , f oot not e 31, at pp . 390- 392 .

36 See, Johnson and Gr aham' s Lessee v . McI nt osh, 8 Wheat on 543 ( 1823) ; Cher o-
kee Nat i on v . St at e of Geor gi a, 5, Pet er s 1 ( 1831) ; Wor cest er v . St at e of Geor gi a, 6
Pet er s 515 ( 1832) . For anal ysi s of t hese deci si ons, see, Hur l ey, l oc . ci t . , f oot not e- 30 ;
Sl at t er y, op . ci t . , f oot not e 29, pp . 17- 38 ; H. R. Ber man, The Concept of Abor i gi nal
Ri ght s i n t he Ear l y Legal Hi st or y of t he Uni t ed St at es ( 1978) , 27 Buf f al o L. Rev . 637 ;
J . Y. Hender son, Unr avel i ng t he Ri ddl e of Abor i gi nal Ti t l e ( 1977) , 5 Amer . I nd . L .
Rev . 75 . Fo r an excel l ent hi st or i cal st udy, see J . C. Bur ke, The Cher okee Cases : A
St udy i n Law, Pol i t i cs; " and Môr al i t y ( 1968- 69) , 21 St an. L. Rev . 500.

37 ( 1774) , Lof f t 655, 98 E. R. 848 ; 1 Cowp . 204, 98 E. R. 1045 ; 20 St . Tr . 239
( K. B. ) .

38 To ci t e onl y a f ew exampl es, t he Canadi an j udges i n St . Cat har i nes Mi l l i ng and
Lumber Co. v. The Queen pl ace heavy r el i ance on Mar shal l J . ' s vi ews, al bei t wi t h
var yi ng r esul t s ; see ( 1885) , 10 O. R. 196 ( Ont . Ch . ) , per Boyd C. , at p . 209; ( 1886) , 13
O. A. R. 148 ( Ont . C. A. ) , per Bur t on J . A. , at p . 160 ; per Pat t er son J . A. , at p. 169 ;
( 1887) , 13 S. C. R. 577, per Ri t chi e C. J . , at p . 600, per St r ong J . , at pp . 608, 610- 612,
633- 634, per Tascher eau J . , at p . 642 . Bot h maj or opi ni ons wr i t t en i n t he Supr eme
Cour t i n t he Cal der case r ef er t o t he Mar shal l deci si ons ( supr a, f oot not e 12, per Judson
J . , at p . 151, per Hal l J . , at pp . 193- 196) , as does t he opi ni on of Di ckson J . i n t he
Guer i n case ( supr a, f oot not e 4, at pp . 335- 336) .

39 Supr a, f oot not e 4.
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and exi st s i ndependent l y of st at ut e or execut i ve or der . The cour t cl ear l y
assumes t hat t he common l aw gover ni ng t hese mat t er s i s uni f or m, and
does not var y f r om pr ovi nce t o pr ovi nce . Ther e i s no suggest i on t hat t he
l aw appl i ed by t he cour t was pecul i ar t o t he pr ovi nce of Br i t i sh Col um-
bi a, wher e t he case ar ose .

The f act t hat t he common l awof abor i gi nal r i ght s i s uni f or m acr oss
Canada means t hat i t i s not necessar y f or many pur poses t o det er mi ne
what pr eci se t er r i t or i es ar e cover ed by t he I ndi an pr ovi si ons of t he Royal
Pr ocl amat i on of 1763 . 4° Even assumi ng t hat cer t ai n pr ovi si ons do not
appl y t o same par t s of Canada, t he common l aw pr i nci pl es t hat t he
Pr ocl amat i on consol i dat es ar e i n f or ce t her e . The f r ui t s of t hi s appr oach
ar e evi dent i n Guer i n, wher e t he cour t t r eat s a r ul e embodi ed i n t he
Pr ocl amat i on as r el evant t o Br i t i sh Col umbi a wi t hout f i ndi ng i t neces-
sar y t o det er mi ne t he document ' s pr eci se geogr aphi cal scope . 41

The Guer i n deci si on al so st ands f or t he pr oposi t i on t hat st at ut es
and ot her act s concer ni ng nat i ve peopl e shoul d be r ead i n t he l i ght of t he
common l aw of abor i gi nal r i ght s . I n Guer i n, t he cour t adopt s t hi s appr oach
i n i nt er pr et i ng t he pr ovi si ons of t he I ndi an Act . 42 By i mpl i cat i on, t he
common l aw al so pr ovi des t he cont ext f or under st andi ng t r eat i es si gned
wi t h par t i cul ar I ndi an bands, as wel l as such i mpor t ant const i t ut i onal
pr ovi si ons as sect i on 91( 24) of t he Const i t ut i on Act , 1867, 43 and sec-
t i ons 25 and 35 of t he Const i t ut i on Act , 1982 . 44

As a common l aw doct r i ne, al bei t a f undament al one, t he doct r i ne
of abor i gi nal r i ght s can i n pr i nci pl e be over r i den or modi f i ed by l egi sl a-
t i on passed by a compet ent l egi sl at ur e, i n t he absence of const i t ut i onal
bar r i er s . I t seems doubt f ul whet her I ndi an peopl es i ni t i al l y under st ood
or accept ed t he pr i nci pl e t hat l egi sl at i on coul d nul l i f y t hei r abor i gi nal
r i ght s wi t hout t hei r consent , and i nconsi st ent Cr own pr act i ce may have

4° On t he geogr aphi cal scope of t he Pr ocl amat i on, see Sl at t er y, op. ci t . , f oot not e
19, pp . 175- 282 ; K. M. Nar vey, The Royal Pr ocl amat i on of 1763 . The Common Law,
and Nat i ve Ri ght s t o Land wi t hi n t he Ter r i t or y Gr ant ed t o t he Hudson' s Bay Company
( 1973- 74) , 38 Sask . L. Rev . 123 .

41 Supr a, f oot not e 4, per Di ckson J . , at pp . 376- 379 ( S. C. R. ) , pp . 334- 336 ( D. L . R. ) ,
per Est ey J . , at pp . 392 ( S . C. R. ) , 346 ( D. L . R. ) .

42 I bi d. , especi al l y at pp . 383, 384- 387 ( S. C. R. ) , 340, 341- 342 ( D. L. R. ) , per Di ckson
J . , and at pp . 348- 350 ( S. C. R. ) , 356- 357 ( D. L. R. ) , per Wi l son J .

43
30 & 31 Vi ct . , c . 3 ( U. K. ) . See di scussi on, i nf r a, at f oot not es 174- 176, and

188- 221 .

44 Supr a, f oot not e 1 . See i nf r a, at f oot not es 222- 225 .

45 See, Cal der v . At t or ney- Gener al of Br i t i sh Col umbi a, supr a, f oot not e 10, per
Judson J . , at pp . 333- 334 ( S. C. R. ) , 159- 160 ( D . L . R. ) , per Hal l J . , at pp . 401- 404
( S. C. R. ) , 208- 210 ( D. L . R. ) ; R. v . Der r i ksan ( 1976) , 71 D. L . R. ( 3d) 159 ( S. C. C. ) ;
Kr uger and Manuel v . The Queen, [ 19781 1 S. C. R. 104, at pp . 111- - 112, 116- 117,
( 1977) , 75 D. L . R. ( 3d) 434, at pp . 439, 443 ; Guer i n v . The Queen, supr a, f oot not e 4,
per Di ckson J . , at pp . 376- 377 ( S. C. R. ) , 335 ( D. L. R. ) .
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cont r i but ed t o t he conf usi on . Never t hel ess, t he sf andar d Br i t i sh doct r i ne
at t r i but i ng par amount cy t o Act s of Par l i ament has been appl i ed . 46 The
amel i or at i ng f act or i s t hat t hr oughout much of Canadi an hi st or y const i -
t ut i onal pr ovi si ons have l i mi t ed t he power of l ocal l egi sl at ur es t o af f ect
abor i gi nal r i ght s . ' ,

I t i s not possi bl e her e t o consi der t he f ul l r ange of doct r i nes associ -
at ed wi t h t he concept of - abor i gi nal r i ght s . We wi l l concent r at e on t he
best devel oped of t hese doct r i nes, t hat concer ni ng abor i gi nal l and r i ght s
( . " abor i gi nal t i t l e" ) , and deal br i ef l y i n t hi s cont ext wi t h t he Cr own' s
f i duci ar y r esponsi bi l i t i es .

I I . Abor i gi nal Ti t l e : Gener al Feat ur es

A. Basi c Concept s48

Fr omear l y col oni al t i mes, a syst em ar ose i n Nor t h Amer i ca wher eby"
l ands over whi ch t he Cr own cl ai med sover ei gnt y wer e di vi ded i nt o t wo
br oad cat egor i es : I ndi an Ter r i t or i es, and l ands gover ned by Eur opean
st yl e l and syst ems ( " Gener al Lands" ) . The di st i nct i on bet ween t hese
cat egor i es i s t he key t o under st andi ng t he doct r i ne of abor i gi nal l and
r i ght s .

Pr i or t o t he advent of Eur opeans, most of Nor t h Amer i ca was act u-
al l y possessed àt i d used by nat i ve communi t i es . But t he map of abor i gi -
nal Nor t h Amer i ca - was not compl et el y st at i c . Nat i ve peopl es mi gr at ed
i n r esponse t o such f act or s as war , epi demi c, f ami ne, dwi ndl i ng game
r eser ves, al t er ed soi l condi t i ons, t r ade, and popul at i on pr essur e . Lands
t hat wer e vacant at one per i od mi ght l at ex be occupi ed, and boundar i es
bet ween gr oups shi f t ed over t i me . The i dent i t i es of t he gr oups t hem-
sel ves changed, as weaker ones wi t her ed or wer e absor bed by ot her s,
and new ones emer ged. "

Far f r om endi ng t hi s f l ui di t y, t he comi ng of Eur opeans i n some
cases i ncr eased i t , as novel t r ade oppor t uni t i es, t echnol ogi es, and means
of t r anspor t upset exi st i ng al l i ances and bal ances of power and st i mul at ed
f r esh f or ms of compet i t i on and conf l i ct . " The i nt r oduct i on of t he hor se

46 The genesi s of t he pr i nci pl e of Par l i ament ar y supr emacy as appl i ed t o Br i t i sh
col oni es i s consi der ed i n Sl at t er y, l oc. ci t . , f oot not e 31, at pp . 384- 390 .

47 See, i nf r a, at f oot not es 181- 225 .
48 See gener al l y, J . C. Smi t h, The Concept of Nat i ve Ti t l e ( 1974) , 24 U. T . LawJ .

1 ; Lysyk, l oc . ci t . , f oot not e 10 ; Cummi ng and Mi ckenber g, op . ci t . , f oot not e 8; Sl at t er y,
op . ci t . , f oot not e 29 ; Lest er , op . ci t . , f oot not e 19 ; G. LaFor est , Nat ur al Resour ces and
Publ i c Pr oper t y under t he Canadi an Const i t ut i on ( 1969) , pp . 108- 133 ; D. W. El l i ot t ,
Abor i gi nal Ti t l e, i n Mor se, op . ci t . , f oot not e, 6, pp . 48- 121 .

49 See, f or exampl e, D. G. Mandel baum, The Pl ai ns Cr ee : An Et hnogr aphi c, Hi s-
t or i cal , and Compar at i ve St udy ( 1979) , pp . 7- 46 .

so Mandel baum, i bi d . ; H. Br ody, Maps and Dr eams : I ndi ans and t he Br i t i sh Col um-
bi a Fr ont i er ( 1983) , pp . 22- 23 .
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and f i r e- ar ms t o t he west er n pl ai ns gave r i se t o new and mor e mobi l e
st yl es of l i f e among t he West er n I ndi ans, whi ch i r oni cal l y ar e of t en
t aken t o exempl i f y t r adi t i onal I ndi an cul t ur e . The wel l - known war s of
t he I r oquoi s agai nst t hei r abor i gi nal nei ghbour s i n t he sevent eent h cen-
t ur y wer e r el at ed t o t he Eur opean f ur t r ade . "

I f Eur opean i nf l uence di d not i n f act st abi l i ze nat i ve boundar i es,
t he Cr own' s asser t i on of sover ei gnt y di d not i n l aw conf i ne nat i ve peo-
pl es t o t he l ands t hey happened t o possess at t hat t i me and pr event t hem
f r om acqui r i ng t i t l e t o new l ands i n t he f ut ur e . The I ndi an ' Ter r i t or i es
r emai ned as bef or e, an ar ea open t o movement and change, wher e t he
l and r i ght s of a nat i ve gr oup r est ed on possessi on, and t i t l e was gai ned
by appr opr i at i on or agr eement and l ost by abandonment .

But t he Cr own' s cl ai m of sover ei gnt y over t he I ndi an Ter r i t or i es
had one si gni f i cant l egal consequence : under Br i t i sh l aw, t he Cr own
gai ned ul t i mat e t i t l e t o t he soi l . Thi s f l owed f r omt he f eudal char act er of
t he Br i t i sh const i t ut i on, wher eby t he Cr own was not onl y sover ei gn but
al so ul t i mat e l andl or d . Once a Br i t i sh cour t r ecogni zed t he asser t i on of
sover ei gnt y, i t al so at t r i but ed t o t he Cr own a not i onal t i t l e t o t he l ands
cl ai med. "

For most pr act i cal pur poses t he Cr own' s under l yi ng t i t l e t o t he I ndi an
Ter r i t or i es di d not af f ect nat i ve pr oper t y r i ght s, whi ch wer e vi ewed as
bur dens on t hat t i t l e . " Nei t her di d i t af f ect cust omar y nat i ve syst ems of
l and use and t enur e, whi ch r emai ned i n f or ce wi t hi n f he nat i ve commu-
ni t i es and gover ned t he r el at i ons of t hei r member s i nt er se . I t s mai n
consequence was t hat nat i ve peopl es coul d not cede t hei r t er r i t or i es t o
Eur opean st at es ot her t han Br i t ai n, f or t o do so woul d have i nvol ved a
deni al of t he Cr own' s sover ei gn r i ght s . Never t hel ess, nat i ve peopl es wer e
not bar r ed f r omt r ansf er r i ng l ands among t hemsel ves ( wher e nat i ve cus-
t omal l owed t hi s) , and t hei r abi l i t y t o gai n r i ght s t o newl ands wi t hi n t he
I ndi an Ter r i t or i es by si mpl e appr opr i at i on was uni mpai r ed .

5 ' See, f or exampl e, G. T. Hunt , The War s of t he I r oquoi s : ASt udy i n I nt er t r i bal
Tr ade Rel at i ons ( 1960) .

Sz See, Johnson and Gr aham' s Lessee v . McI nt osh, supr a, f oot not e 36 ; Amodu
Ti j ani v . Secr et ar y, Sout her n Ni ger i a, [ 192112 A. C. 399, at p . 407 ( P. C. ) ; St . Cat her -
i ne' s Mi l l i ng and Lumber Co . v . The Queen ( 1888) , 14 A. C. 46 ( P, C. ) ( l ower cour t
deci si ons r epor t ed sub . nom. St . Cat her i ne' s Mi l l i ng and Lumber Co. v . The Queen,
supr a, f oot not e 38) . For anal ysi s, see, Sl at t er y, op . ci t . , f oot not e 19, pp . 45- 62; Sl at t er y,
op . ci t . , f oot not e 29, pp. 17- 43 ; K. O. Rober t s- Wr ay, Commonweal t h and Col oni al Law
( 1966) , pp . 625- 636 ; J . W. Sal mond, Jur i spr udence ( 7t h ed . , 1924) ( l ast edi t i on edi t ed
by Sal mond) , App. V, p. 554 ; D. P. O' Connel l , I nt er nat i onal Law( 2nd ed . , 1970) , Vol .
I , pp . 403- 405 .

53 The account t hat f ol l ows r epr esent s a di st i l l at i on of t he pr i nci pl es l ai d down by
Chi ef Just i ce Mar shal l i n Johnson v . McI nt osh . supr a, f oot not e 36, as appr oved, most
r ecent l y, i n Guer i n, supr a, f oot not e 4, per Di ckson J . , at pp . 376- 379 ( S. C. R. ) , 335- 336
( D. L . R. ) . For det ai l ed anal ysi s of t he pr i nci pl es, see Sl at t er y, op. ci t . , f oot not e 29, and
Sl at t er y, op . ci t . , f oot not e 19, pp . 350- 361 .
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Fur t her r est r i ct i ons on t r ansf er s of nat i ve l ands r ose f r om anot her
sour ce . When col oni es of Eur opeans wer e est abl i shed i n Amer i ca,
Eur opean- der i ved l and syst ems wer e i nt r oduced among t he set t l er s . These
syst ems had one common char act er i st i c . They wer e based on t he pr em-
i se t hat t i t l e t o l and i n t he col ony, so f ar as t he set t l er s wer e concer ned,
coul d onl y be der i ved f r om Cr own gr ant . Ti t l e t o, l and was t hus i n pr i n-
ci pl e der i vat i ve . I t f ol l owed t hat pr i vat e set t l er s coul d not acqui r e t i t l e t o
l and si mpl y by t aki ng possessi on of i t ; nei t her coul d t hey gai n t i t l e by
pur chase f r om t he I ndi ans . Thi s pr i nci pl e ser ved sever al i mpor t ant pur -
poses . I t ensur ed t hat t he Cr own and i t s deput i es r et ai ned cont r ol over
t he pace and manner i n whi ch l and was set t l ed, and t hat t hey benef i t t ed
f r om r evenues f l owi ng f r om l and gr ant s . I t al so hel ped t o avoi d f r i ct i on
bet ween set t l er s and I ndi ans caused by t he f r audul ent pr act i ces t hat of t en
t ai nt ed pr i vat e pur chases of I ndi an l ands .

The ban on cessi on of nat i ve l ands t o out si de Eur opean st at es, cou-
pl ed wi t h t he i ncapaci t y of set t l er s t o gai n t i t l e by I ndi an pur chases,
r esul t ed i n t he char act er i zat i on of nat i ve t i t l e as i nal i enabl e except t o t he
Cr own. I t can be seen, however , t hat t he i nal i enabi l i t y of nat i ve t i t l e
appl i ed onl y t o deal i ngs bet ween I ndi ans and non- I ndi ans ; i t di d not
pr event I ndi ans f r om t r ansf er r i ng l ands among, t hemsel ves . Mor eover , i t
di d not r ef l ect any i nher ent i nf i r mi t y i n nat i ve t i t l e . The doct r i ne of
i nal i enabi l i t y was mor e t he pr oduct of t he der i vat i ve syst ems of t i t l e
gover ni ng t he set t l er s t han of any char act er i st i cs of nat i ve t enur e . "

Thus, Nor t h Amer i can l ands cl ai med by t he Cr own wer e i ni t i al l y
of t wo t ypes . Fi r st , t her e wer e t he I ndi an Ter r i t or i es, wher e t he Cr own
hel d t he ul t i mat e t i t l e and an excl usi ve r i ght of pur chase, and t he nat i ve
peopl es hel d r i ght s of possessi on and t he capaci t y t o acqui r e newl ands
by appr opr i at i on or agr eement i nt er se . Second, t her e wer e t he l ands
t hat had been wi t hdr awn f r om t he I ndi an Ter r i t or i es and made avai l abl e
f or set t l ement ( " Gener al Lands" ) . Such l ands wer e gover ned by Eur opean-
st yl e l and syst ems under whi ch t i t l e was i n pr i nci pl e der i ved f r omCr own
gr ant . The Cr own coul d of cour se gr ant t hem t o nat i ve gr oups and i ndi -
vi dual s, as t o anyone el se . But nat i ve gr oups coul d no l onger f r eel y
appr opr i at e t hem.

These t wo cat egor i es of l ands, " I ndi an Ter r i t or i es" and " Gener al
Lands" , wer e at an ear l y st age suppl ement ed by a t hi r d cat egor y : " I ndi an
Reser ves" . An I ndi an Reser ve, i n t he sense used her e, i s l and t hat has
become per manent l y at t ached t o a par t i cul ar gr oup of nat i ve peopl e .
Unl i ke l ands i n t he I ndi an Ter r i t or i es, an I ndi an Reser ve cannot be l ost

sa I t may al so have been t r ue t hat under cer t ai n nat i ve cust omar y syst ems t he sal e
or t r ansf er of l and out si de t he gr oup was unknown or f or bi dden . To t hi s ext ent , t he
r est r i ct i on on al i enat i on t o pr i vat e per sons coi nci des wi t h t r adi t i onal concept s . But t hese
cust oms ar e not t he sour ce of t he common l aw r ul e . They woul d, of cour se, have al so
r ul ed out sal es of nat i ve l ands t o t he Cr own, whi ch i s a cent r al f eat ur e of t he doct r i ne of
abor i gi nal t i t l e .
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by i t s t i t l e- hol der s si mpl y by non- occupat i on or gai ned by anot her nat i ve
gr oup si mpl y by appr opr i at i on . By cont r ast wi t h Gener al Lands, an I ndi an
Reser ve i s gover ned by a sui gener i s body of r ul es si mi l ar t o t hat gov-
er ni ng abor i gi nal t i t l e .

Lands hel d by nat i ve peopl es i n t he I ndi an Ter r i t or i es ar e t he cen-
t r al case of " abor i gi nal l ands" , and t he common l aw r i ght s t o such
l ands const i t ut e " abor i gi nal t i t l e" i n i t s f ul l est sense . Vi r t ual l y al l abor i g
i nal l ands i n Canada, however , have at some st age been t he subj ect of
pr ocl amat i ons, st at ut or y pr ovi si ons, t r eat i es, or ot her act s . So l ong as
t hese act s do not ext i ngui sh abor i gi nal t i t l e, t he common l aw r emai ns
t he f oundat i on of a nat i ve gr oup' s possessor y r i ght s and t he l and' s st at us
as abor i gi nal l and i s not f undament al l y af f ect ed . I n Canada, t her e i s no
di f f er ence i n pr i nci pl e bet ween " r ecogni zed" and " unr ecogni zed" abor i gi -
nal t i t l e, such as exi st s i n t he Uni t ed St at es . I r et ur n t o t hi s poi nt l at er . 56

Abor i gi nal t i t l e can al so exi st i n a modi f i ed, or at t enuat ed f or m. For
exampl e, i n cedi ng t hei r abor i gi nal l ands t o t he Cr own, nat i ve gr oups
have of t en r et ai ned t he r i ght t o hunt , f i sh and t r ap i n t he ceded ar ea,
subj ect t o cer t ai n condi t i ons . These r i ght s ar e best under st ood as r esi d-
ual por t i ons of t he bundl e of r i ght s t hat const i t ut es abor i gi nal t i t l e . They
ar e t hus sui gener i s pr oper t y r i ght s, si mi l ar but not i dent i cal t o t he pr of i t
d pr endr e known t o Engl i sh l aw. 57

B. Abor i gi nal Ti t l e and Cust omar y Land Ri ght s

The doct r i ne of abor i gi nal l and r i ght s does not or i gi nat e i n Engl i sh
or Fr ench pr oper t y l aw, and i t does not st em f r om nat i ve cust om. I t i s

55 The def i ni t i on of Reser ves gi ven her e r ef l ect s t he posi t i on at common l aw, and
i s not i nt ended t o cor r espond t o t he var i ous st at ut or y def i ni t i ons gi ven of Reser ves . For
di scussi on, see bel ow at f oot not es 165- 171 .

56 See bel ow, at f oot not es 93- 104; and see Di ckson J . i n Guer i n, supr a, f oot not e 4,
at pp . 379 ( S . C . R. ) , 336- 337 ( D. L . R. ) : " I t does not mat t er , i n my opi ni on, t hat t he
pr esent case i s concer ned wi t h t he i nt er est of an I ndi an band i n a r eser ve r at her t han wi t h
unr ecogni zed abor i gi nal t i t l e i n t r adi t i onal t r i bal l ands . The I ndi an i nt er est i n t he l and i s
t he same i n bot h cases : see At t or ney Gener al f or Quebec v . At t or ney Gener al f or Canada
[ 1921] 1 A. C . 401, at pp . 410- 411 ( t he St ar Chr ome case) . " And f or di scussi on of t he
di st i nct i on bet ween " r ecogni zed" and " unr ecogni zed" I ndi an t i t l e i n Amer i can l aw,
see, F. S. Cohen, Handbook of Feder al I ndi an Law( 1982 ed . ) , pp . 471- 499 ; D. G . Kel l y,
I ndi an Ti t l e : The Ri ght s of Amer i can Nat i ves i n Lands They Have Occupi ed Si nce Ti me
I mmemor i al ( 1975) , 75 Col . Law Rev . 655 .

57 See K. M. Lysyk, The Uni que Const i t ut i onal Posi t i on of t he Canadi an I ndi an
( 1967) , 45 Can . Bar Rev . 513, at pp . 518- 519 ; A. Jor dan, Gover nment , Two - I ndi -
ans, One ( 1978) , 16 Osg . Hal l L. J . 709, at pp. 718- 719 . The i ssue whet her a nat i ve
hunt i ng r i ght i s a per sonal r i ght or an i nt er est i n l and was l ef t open by t he Supr eme
Cour t of Canada i n Di ck v . The Queen, [ 1985] 2 S. C. R. 309, at p. 315, ( 1985) , 23
D. L. R. ( 4t h) 33, at p. 51 . I n Bol t on v . For est Pest Management I nst i t ut e ( 1985) , 21
D. L . R. ( 4t h) 242, at pp. 248- 249 ( B . C. C. A. ) , i t was hel d t hat a r egi st er ed t r apl i ne may
const i t ut e a pr of i t d pr endr e .



58 Compar e wi t h Smi t h, l oc . ci t . , f oot not e 48 . -
59 Supr a, f oot not e 4, at pp . 379- 382 ( S. C. R. ) , 337- 339 ( D. L . R. ) .
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an aut onomous body of l aw t hat br i dges t he gul f bet ween nat i ve syst ems
of t enur e and t he Eur opean pr oper t y syst ems appl yi ng i n t he set t l er com-
muni t i es . I t over ar ches and embr aces t hese syst ems, - wi t hout f or mi ng
par t of t hem. s8 As Di ckson 9 . r ecogni zes i n t he Guer i n case, abor i gi nal
l and r i ght s ar e t hus sui gener i s . 59

What r ol e, t hen, does nat i ve cust ompl ay i n t hi s scheme? The answer
l i es i n t he f act t hat , whi l e t he doct r i ne of abor i gi nal l and r i ght s gover ns
t he t i t l e of a nat i ve gr oup consi der ed as a col l ect i ve uni t , i t does not
r egul at e t he r i ght s of gr oup member s among t hemsel ves . Subj ect , al ways,
t o val i d l egi sl at i on, t he l at t er ar e gover ned by r ul es pecul i ar t o t he gr oup,
as . l ai d down by cust om or i nt er nal gover nment al or gans .

Thus, t he doct r i ne of abor i gi nal l and r i ght s at t r i but es t o nat i ve gr oups
a col l ect i ve t i t l e wi t h cer t ai n gener al f eat ur es . The char act er of t hi s col -
l ect i ve t i t l e i s not gover ned by t r adi t i onal not i ons or pr act i ces, and so
does not var y f r om gr oup t o gr oup . However , t he r i ght s of i ndi vi dual s
and ot her ent i t i es wi t hi n t he gr oup ar e det er mi ned i nt er se, not by t he
doct r i ne of abor i gi nal t i t l e, but by i nt er nal r ul es f ounded on cust om.
These -r ul es di ct at e t he ext ent t o whi ch any i ndi vi dual , f ami l y, l i neage,
or ot her sub- gr oup has r i ght s t o possess and use l ands and r esour ces
vest ed i n t he ent i r e gr oup . 6° The r ul es have a cust omar y base, but t hey
ar e not f or t hat r eason necessar i l y st at i c . 61 Except t o t he ext ent t hey may
be ot her wi se r egul at ed - by st at ut e, t hey ar e open t o bot h f or mal and
i nf or mal change, i n accor dance wi t h shi f t i ng gr oup at t i t udes, needs, and
pr act i ces .

These consi der at i ons expl ai n why i t i s possi bl e f or a nat i ve gr oup
t o hol d abor i gi nal t i t l e t o l ands at common l aw even i f i t has no t r adi t i onal
not i ons of pr i vat e l and owner shi p . So l ong as t he gr oup meet s t he r equi r e-

6° The posi t i on par al l el s t hat descr i bed by t he Pr i vy Counci l i n Amodu Ti j ani v .
Secr et ar y, Sout her n Ni ger i a, supr a, f oot not e 52, at pp . 403- 404: " I n I ndi a, as i n Sout h-
er n Ni ger i a, t her e i s yet anot her f eat ur e of t he f undament al nat ur e of t he t 1de t o l and
whi ch must be bor ne i n mi nd . The t i t l e, such as i t i s, may not be t hat of t he i ndi vi dual ,
as i n t hi s count r y i t near l y al ways i s i n some f or m, but may be t hat of a communi t y .
Such a communi t y may have t he possessor y t i t l e t o t he common enj oyment of a usu-
f r uct , wi t h cust oms under whi ch i t s i ndi vi dual member s ar e admi t t ed t o enj oyment , and
even t o ar i ght of t r ansmi t t i ng t he i ndi vi dual enj oyment as member s by assi gnment i nt er
vi vos or by successi on . To ascer t ai n how f ar t hi s l at t er devel opment of r i ght has pr o-
gr essed i nvol ves t he st udy of t he hi st or y of t he par t i cul ar communi t y and i t s usages i n
each case . Abst r act pr i nci pl es f ashi oned a pr i or i ar e of but l i t t l e assi st ance, and ar e as
of t en as not mi sl eadi ng . " Thi s passage was ci t ed by Hal l J . i n Cal der , supr a, f oot not e
10, at pp. 355 ( S. C. R. ) , 175 ( D. L . R. ) , and t he deci si on i t sel f was r ef er r ed t o wi t h
appr oval by Di ckson J . i n Guer i n, supr a, f oot not e 4, at pp . 378 ( S. C. R. ) , 336 ( D. L . R. ) .

61 On t he mut abi l i t y of nat i ve cust om, see t he r emar ks of Si ssons J . i n Re Noah
Est at e, supr a, f oot not e 34, at p. 197 .
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ment s of t he doct r i ne of abor i gi nal l and r i ght s, not abl y t he r equi r ement
of act ual use and possessi on, i t hol ds a col l ect i ve t i t l e . The f act t hat
gr oup cust om does not acknowl edge pr i vat e owner shi p may be r el evant
i n det er mi ni ng t he r i ght s of i ndi vi dual gr oup- member s, but i t does not
af f ect t he t i t l e of t he gr oup as a whol e .

The same consi der at i ons suggest t hat abor i gi nal l and r i ght s ar e not
conf i ned t o " t r adi t i onal " uses of l and . 62 The doct r i ne of abor i gi nal t i t l e
at t r i but es t o a nat i ve gr oup a spher e of aut onomy, wher eby i t can det er
mi ne f r eel y how t o use i t s l ands . I t s deci si ons may be i nf l uenced, of
cour se, by " t r adi t i onal " not i ons, but t he st r onger i nf l uence i n t he end
wi l l l i kel y be cur r ent needs and at t i t udes . For most nat i ve gr oups, l and
use i s a mat t er of sur vi val not nost al gi a. 63

Some cour t s, however , have expr essed t he vi ew t hat a nat i ve gr oup
i s per manent l y l i mi t ed i n i t s use of abor i gi nal l ands t o cust omar y pr ac- .
t i ces f ol l owed at a di st ant hi st or i cal per i od, such as t he t i me t he Cr own
f i r st acqui r ed sover ei gnt y . 4 On t hi s supposi t i on, abor i gi nal t i t l e i s l i ke
an hi st or i cal di or ama i n a museum. Her e a smi l i ng nat i ve st r i ps bi r ch-
bar k f r om a t r ee, t her e a war r i or ai ms bow and ar r ow at a mi l dewed
deer , whi l e i n t he cor ner a youngst er pl ucks pl ast i c bl ueber r i es f r om a
wi t her ed bush . We must , of cour se, di sr egar d t he next di spl ay, wher e
I ndi ans under t he st er n but ki ndl y eye of a bl ack- r obed mi ssi onar y pl ant
t hei r f i r st cr op of cor n . Agr i cul t ur e, i f not pr act i ced abor i gi nal l y, i s
f or bi dden . The di f f i cul t y wi t h t hi s concept i on, of cour se, i s t hat nat i ve
peopl e ar e not waxen f i gur es on di spl ay f or t our i st s, but l i vi ng peopl e
who depend on t he l and f or t hei r l i vel i hood . Any r ul e t hat woul d hol d
t hem i n per manent bondage t o anci ent pr act i ces must be r egar ded wi t h
scept i ci sm.

The hi st or y- bound vi ew appar ent l y dr aws on Engl i sh r ul es under
whi ch a par t y asser t i ng a cust omar y r i ght must show t hat t he cust omhas
exi st ed f r om " t i me i mmemor i al " , whi ch, f or cur i ous r easons, i s associ
at ed wi t h t he year 1189 . 65 The anal ogy, however , i s i nappr opr i at e . As .

62 Thi s appear s t o be t he posi t i on i n Uni t ed St at es l aw; see, f or exampl e, Uni t ed
St at es v . Shoshone Tr i be of I ndi ans, 304 U. S . 111 ( 1938) ; Uni t ed St at es v . Kl amat h
I ndi ans, 304 U. S . 119 ( 1938) ; F. S . Cohen, Or i gi nal I ndi an Ti t l e ( 1947- 48) , 32 Mi nn .
Law Rev . 28, at pp . 54- 55 ; Cohen, op . ci t . , f oot not e 56, p . 491 .

63 For a compel l i ng account of what may happen t o a nat i ve gr oup when i t s r el a-
t i onshi p t o t he l and i s abr upt l y di sr upt ed by out si de f or ces, see, A. M. Shki I nyk, A- -
Poi son St r onger Than Love : The Dest r uct i on of an Oj i bwa Communi t y ( 1985) . I t i s
si gni f i cant t hat many of t he l and uses af f ect ed i n t hat case wer e not f ul l y " t r adi t i onal "
( i n t he sense of pr e- Eur opean) .

64 Haml et bf Baker Lake v . Mi ni st er of I ndi an Af f ai r s, supr a, f oot not e 16, at p .
559; At t or ney Gener al f or Ont ar i o v . Bear I sl and Foundat i on, supr a, f oot not e 16, at
pp . 354- 361 .

65 See, f or exampl e, R. M. Megar r y and H. W. R. Wade, The Law of Real Pr oper t y
( 5t h ed. , 1984) , pp . 849- 850, wher e t he aut hor s not e, never t hel ess, t hat i t i s not a f at al
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we have seen, t he doct r i ne of abor i gi nal r i ght s i s not der i ved f r omr ul es
appl yi ng i n Engl and, but ar ose i n r esponse t o qui t e di f f er ent condi t i ons .
I ndeed, i t woul d have been cont r ar y t o i mper i al i nt er est s i n Amer i ca t o
conf i ne nat i ve l and uses t o t hose exi st i ng at t he t i me of cont act . The
Eur opean f ur t r ade, whi ch was cent r al t o t he devel opment of Canada,
- depended on t he act i vi t i es of nat i ve hunt er s and t r apper s whose pr act i ces
had changed consi der abl y si nce pr e- Eur opean t i mes. When col oni al
of f i ci al s, i n ot her cont ext s, ur ged cer t ai n nat i ve gr oups t o abandon " t hei r
wander i ng ways" and t o t ake up f ar mi ng, t hey wer e not sanct i oni ng an
unl awf ul user of l and .

We must guar d agai nst t he not i on t hat nat i ve soci et i es ar e essen-
t i al l y st at i c i n nat ur e, t hat t he onl y t r ue abor i gi nal l and uses ar e t hose
t hat wer e pr act i sed " abor i gi nal l y" . I n f act , of cour se, nat i ve soci et i es
have never been st at i c, and have of t en been char act er i zed by an abi l i t y
t o adapt t o shi f t i ng ci r cumst ances i n a hi ghl y f l exi bl e manner . Wi t hout
t hi s f l exi bi l i t y, t hey woul d have had l i t t l e chance of sur vi vâl . 67 Si gni f i -
cant changes i n l i f e- st yl e occur r ed f r omt i me t o t i me among many gr oups
i n pr e- Eur opean t i mes, and f ur t her changes t ook pl ace i n r esponse t o
Eur opean cont act . But such adapt at i ons di d not ent ai l t he abandonment
of a gr oup' s essent i al i dent i t y .

The bet t er vi ew, t hen, . i s t hat abor i gi nal t i t l e gi ves nat i ve peopl e t he
r i ght t o excl usi ve use and possessi on of t hei r l and, and t he r i ght " t o use
i t accor di ng t o t hei r own di scr et i on" . The l at t er wor ds wer e adopt ed i n
t he Guer i n case, " and shoul d be t aken as' a r ej ect i on of t he t heor y r est r i ct -
i ng abor i gi nal t i t l e t o hi st or i cal l y- based pr act i ces . " I t f ol l ows t hat abor i g-

obj ect i on " t hat t he nat ur e of t he cust om has changed wi t h t he t i mes; f or exampl e, an
anci ent cust om t o pl ay games has been hel d t o cover cr i cket , ` al t hough i t i s r easonabl y
cer t ai n t hat cr i cket was unknown unt i l l ong af t er t he t i me of Ri char d I " ' .

66 Thus, Mandel baum, op . ci t . , f oot not e 49, p. 20, wr i t es : " The advent of t he
Hudson' s Bay Company mar ked t he openi ng of a new phase i n4r i bal f or t unes . . . Bot h
t he t r i bal cul t ur e and l ocal e changed gr eat l y under t he i nf l uence of t he Engl i sh . The
cul t ur e nat ur al l y al t er ed wi t h t he i nf l ux of Eur opean goods and wi t h t he shi f t of occupa-
t i onal emphasi s f r om f ood gat her i ng t o f ur t r appi ng dur i ng cer t ai n seasons of t he year .
The l ocal e was enl ar ged because t he t r ader s sent t he nat i ves deeper and deeper i nt o t he
back count r y t o col l ect f ur s f r om t he di f f er ent t r i bes and t o t r ap i n vi r gi n t er r i t or y. "

67 The poi nt i s made by Br ody, op . ci t . , f oot not e 50, pp . 21- 30, 85- 86, 247 .
68 Per Di ckson J . , supr a, f oot not e 4, at pp . 378 ( S. C. R. ) , 336 ( D. L . R. ) , quot i ng a

passage f r omJohnson and Gr aham' s Lessee v . McI nt osh, supr a, f oot not e 36, at p . 574 .
The same passage i s quot ed wi t h appr oval by Hal l J . i n t he Cal der case, supr a, f oot not e
10, at pp . 381- 382 ( S. C. R. ) , 194 ( D. L . R. ) , who r ei t er at es at pp . 383 ( S. C. R. ) , 195
( D. L . R. ) t hat " t he abor i gi nes of newl y- f ound l ands wer e conceded t o be t he r i ght f ul
occupant s of t he soi l wi t h a l egal as wel l as a j ust cl ai m t o r et ai n possessi on of i t and t o
use i t accor di ng t o t hei r own di scr et i on . . . " .

69 Thi s concl usi on gai ns f ur t her suppor t f r om t he cases hol di ng t hat t i t l e t o I ndi an
Reser ves i s pr esumpt i vel y t he same as abor i gi nal t i t l e, f or i t has never been t hought t hat
I ndi ans can onl y use t hei r Reser ves i n ways known t o t hem i n pr e- cont act t i mes . See t he
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i nal t i t l e i ncl udes al l possi bl e uses of l and, i ncl udi ng t he r i ght t o expl oi t
i t s non- r enewabl e nat ur al r esour ces, unl ess t he t i t l e has been abr i dged
by t r eat y or l egi sl at i on . So f ar as t he doct r i ne of abor i gi nal r i ght s i s
concer ned, a nat i ve gr oup t hat i n t he past l i ved mai nl y by hunt i ng, f i sh-
i ng, and gat her i ng may now t ur n i t s l ands t o f ar mi ng, r anchi ng, t our -
i sm, or mi ner al devel opment .

C. Abor i gi nal Ti t l e as a Pr oper t y Ri ght

Abor i gi nal t i t l e i s a l egal r i ght , r ecogni zabl e i n t he cour t s and mai n-
t ai nabl e agai nst t he whol e wor l d, i ncl udi ng t he Cr own. I t i s not hel d at
t he Cr own' s pl easur e, and cannot be ext i ngui shed nor mal l y by a uni l at
er al exer ci se of Cr own pr er ogat i ve wi t hout r ecour se t o Par l i ament . 70 Thus,
at common l aw a Cr own gr ant of l ands bur dened by abor i gi nal l and
r i ght s does not ext i ngui sh t hose r i ght s . The gr ant t akes ef f ect subj ect t o
t hem, or i s i nval i d i f i t unequi vocal l y pur por t s t o nul l i f y t hem.

Pr i or t o t he Guer i n deci si on, i t was uncer t ai n whet her abor i gi nal
t i t l e coul d, be ext i ngui shed by pr er ogat i ve act . 7 ' I n St . Cat her i ne' s Mi l l -
i ng and Lumber Co . v . The Queen , " t he Pr i vy Counci l sai d t hat I ndi an
t i t l e hel d under t he Pr ocl amat i on of 1763 was " dependent upon t he
good wi l l of t he Sover ei gn" . The st at ement was not expl ai ned and was
not necessar y t o t he deci si on . Never t hel ess, i t i mpl i ed t hat I ndi an t i t l e
was somet hi ng l i ke a mer e l i cence t o use t he l and, whi ch t he Cr own
coul d uni l at er al l y r evoke at any t i me by execut i ve act . 73

However , i n t he Cal der case, t he Supr eme Cour t moved i n t he
di r ept i on of r ecogni zi ng abor i gi nal t i t l e as a f ul l l egal r i ght . Al t hough

t ext i nf r a, at f oot not e 171 . See al so Si mon v . The Queen, supr a, f oot not e 15, at pp .
402- 403 ( S . C. R. ) , 402403 ( D. L . R. ) . Ther e t he Supr eme Cour t of Canada r ej ect ed t he
ar gument t hat a r i ght t o hunt " as usual " embodi ed i n an I ndi an t r eat y was l i mi t ed t o
hunt i ng f or pur poses and by met hods usual i n 1752, t he dat e t he t r eat y was concl uded .
Di ckson C. J . C. st at ed t hat " t he i ncl usi on of t he phr ase ` as usual ' appear s t o r ef l ect a
concer n t hat t he r i ght t o hunt be i nt er pr et ed i n a f l exi bl e way t hat i s sensi t i ve t o t he
evol ut i on of changes i n nor mal hunt i ng pr act i ces" .

7° Except i n except i onal si t uat i ons, as i n a conquer ed or ceded col ony, wher e t he
Cr own has pr er ogat i ve power s of l egi sl at i on bef or e a l ocal assembl y i s summoned; Campbel l
v . Hal l , supr a, f oot not e 37 . We ar e not consi der i ng her e t he case wher e t he Cr own
exer ci ses power s conf er r ed by st at ut e as di st i nct f r om t he r oyal pr er ogat i ve ; see t ext ,
i nf r a, at f oot not es 146- 153, 156- 157 .

71 See, f or exampl e, R. v . I saac ( 1975) , 13 N. S. R. ( 2d) 460, at pp . 476, 479
( N. S. A. D. ) , per MacKei gan C. J . ; LaFor est , op . ci t . , f oot not e 48, pp . 159- 160 . '

72 Supr a, f oot not e 52, at p . 54 .
73 Ot her i nt er pr et at i ons of t he Pr i vy Counci l ' s wor ds have been t aken, not abl y t hat

t he Cr own coul d expr ess i t s wi l l concer ni ng nat i ve t i t l e onl y t hr ough l egi sl at i on; see
Mat hi as v . Fi ndl ay, [ 1978] 4 W. W. R. 653 ( B. C. S. C. ) . For di scussi on of t he quest i on
whet her t he Pr ocl amat i on of 1763 can be amended by t he Cr own under t he pr er ogat i ve,
see Sl at t er y, op . ci t . , f oot not e 19, pp . 319- 328 .
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Judson J . mer el y r epeat s t he Pr i vy Counci l ' s st at ement 7' Hal l J. adopt s
a wel l - def i ned posi t i on . He wr i t es : 75

. . . when t he Ni shga peopl e came under Br i t i sh sover ei gnt y . . . t hey wer e ent i -
t l ed t o asser t , as a l egal r i ght , t hei r I ndi an t i t l e . I t bei ng a l egal r i ght , i t coul d not
t her eaf t er be ext i ngui shed except by sur r ender t o t he Cr own or by compet ent l egi s-
l at i ve aut hor i t y, and t hen onl y by speci f i c l egi sl at i on .

By i mpl i cat i on, t hen, I ndi an t i t l e coul d not be ext i ngui shed by a uni l at -
er al exer ci se of t he pr er ogat i ve .

Thi s posi t i on was endor sed by t he Supr eme Cour t i n Guer i n . Di ckson
J . wr i t es t hat i n t he Cal der case " t hi s Cour t r ecogni zed abor i gi nal t i t l e
as a l egal r i ght der i ved f r om t he I ndi ans' hi st or i c occupat i on and pos
sessi on of t hei r t r i bal l ands" , not i ng t hat " Judson and Hal l JJ . wer e i n
agr eement . . . t hat abor i gi nal t i t l e exi st ed, . i n Canada ( at l east wher e i t
has not been ext i ngui shed . by appr opr i at e l egi sl at i ve act i on) . . . "

. 76 He

goes on t o adopt t he vi ew t hat t he I ndi ans wer e " t he r i ght f ul occupant s
of t he soi l , wi t h a l egal as wel l as j ust cl ai mt o r et ai n possessi on of i t ,
and t o use i t accor di ng t o t hei r own di scr et i on. " . 77

I n her separ at e, opi ni on i n Guer i n, Wi l son J . expl i ci t l y hol ds t hat
t he I ndi an i nt er est ` cannot be der ogat ed f r omor i nt er f er ed wi t h by t he
Cr own' s ut i l i zat i on of t he l and f or pur poses i ncompat i bl e wi t h t he I ndi an
t i t l e unl ess, of cour se, t he I ndi ans agr ee" . 7s I n an i mpor t ant passage,
she obser ves : 79

I t seems t o me t hat t he " pol i t i cal t r ust " l i ne of aut hor i t i es i s cl ear l y di st i ngui sha-
bl e f r om t he pr esent case because I ndi an t i t l e has an exi st ence apar t al t oget her
f r om s . 18( 1) of t he I ndi an Act . I t woul df l y i n t he f ace of t he cl ear wor di ng of t he
sect i on t o t r eat t hat i nt er est as t er mi nabl e at wi l l by t he Cr own wi t hout r ecour se
by t he Band .

I t mi ght be t hought obvi ous t hat , as a l egal r i ght t o t he excl usi ve
possessi on of l and mai nt ai nabl e agai nst t he wor l d, abor i gi nal t i t l e i s a
pr oper t y r i ght . Yet t hi s concl usi on has somet i mes been doubt ed . " Once

74 Supr a, f oot not e 10, at pp : - 328 ( S. C. R. ) , 156 ( D. L . R. ) , Mar dand and Ri t chi e JJ .
concur r i ng .

75 I bi d . , at pp . 402. ( S. C. R. ) , 208 ( D. L . R. ) , Spence and Laski n JJ. concur r i ng .
76 Supr a, f oot not e 4, at pp . 376- 377 ( S. C. R. ) , 335 ( D. L . R. ) . ( Emphasi s added) . I t

may be not ed t hat t hi s st at ement does not t ake account of Judson J . ' s ambi gui t y on t he
quest i on of ext i ngui shment .

77 I bi d. , at pp . 378 ( S. C. R. ) , 336 ( D. L. R. ) , quot i ng f r om t he j udgment of Mar -
shal l C. J, of t he Uni t ed St at es Supr eme Cour t i n Johnson and Gr aham' s Lessee v .
McI nt osh, supr a, f oot not e 36, at p. 574. The f i r st por t i on of t he quot at i on i s i t al i ci zed i n
Di ckson J . ' s j udgment . At sever al ot her poi nt s, Di ckson J . emphasi zes t hat abor i gi nal
t i t l e i s a l egal r i ght ; see, f or exampl e, at pp . 378 ( S. C. R. ) , 336, 339 ( D. L . R. ) .

78 I bi d . , at pp. 349 ( S. C. R. ) , 357 ( D. L . R. ) .
79 I bi d. , at pp . 352 ( S . C. R. ) , 359 ( D. L . R. ) . ( Emphasi s added) .

8° . See Haml et of Baker Lake v . Mi ni st er of I ndi an Af f ai r s, supr a ; f oot not e 16, at p .
577 .
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agai n, t he conf usi on st ems i n par t f r om t he St . Cat her i ne' s case, wher e
t he Pr i vy Counci l , i n an unf or t unat e phr ase, descr i bed I ndi an t i t l e as a
" per sonal and usuf r uct uar y r i ght " . " Thi s mi ght be t aken t o mean t hat
I ndi an t i t l e i s not a pr oper t y r i ght but a r i ght hel d i n some per sonal
capaci t y agai nst t he Cr own. However , t hi s i nt er pr et at i on was ef f ect i vel y
di scount ed i n t he St ar Chr ome 82 case, wher e t he Pr i vy Counci l expl ai ned
t hat I ndi an t i t l e i s " a per sonal r i ght i n t he sense t hat i t i s i n i t s nat ur e
i nal i enabl e except by sur r ender t o t he Cr own" . The Supr eme Cour t adopt s
t he same vi ew i n Guer i n, t her eby l ayi ng any doubt s t o r est . "

Never t hel ess, i t coul d be ar gued t hat , si nce pr oper t y i s char act er i s-
t i cal l y al i enabl e, t he r est r i ct i ons on t he t r ansf er of abor i gi nal t i t l e pr e-
vent i t f r om bei ng t r ul y pr opr i et ar y i n nat ur e . Thi s i s an over l y r i gi d
vi ew . Whi l e t her e may be gr ounds i n Engl i sh l aw f or l i nki ng pr oper t y
wi t h al i enabi l i t y, t her e seems t o be no compel l i ng r eason f or i dent i f yi ng
t he t wo i n pr i nci pl e . 84 I n any case, abor i gi nal t i t l e i s not a concept of
Engl i sh l and l aw but a sui gener i s r i ght . The r est r i ct i ons on i t s t r ansf er
st emmed hi st or i cal l y f r omt he need t o accommodat e t he r ul e, bi ndi ng on
set t l er s, t hat t i t l e t o l and f l ows f r omt he Cr own . " These r est r i ct i ons ar e
onl y par t i al , f or abor i gi nal t i t l e may i n f act be al i enat ed t o t he Cr own,
and possi bl y t o ot her nat i ve gr oups .

Pr oper l y under st ood, t he St . Cat her i ne' s case st ands f or t he pr opo-
si t i on t hat I ndi an t i t l e i s an i nt er est i n l and . The Pr i vy Counci l hol ds t hat
I ndi an t i t l e i s an " I nt er est ot her t han t hat of t he Pr ovi nce" i n l ands
al l ot t ed t o a pr ovi nce by t he Const i t ut i on Act , 1867, wi t hi n t he meani ng

si Supr a, f oot not e 52, at p . 54 . The usef ul ness of t hi s phr ase was doubt ed by
Judson J . i n t he Cal der case, wher e he r emar ked wi t h r ef er ence t o t he quest i on of I ndi an
t i t l e t hat " i t does not hel p one i n t he sol ut i on of t hi s pr obl emt o cal l i t a ` per sonal or
usuf r uct uar y r i ght " ' ; supr a, f oot not e 10, at pp . 328 ( S . C. R . ) , 156 ( D . L . R. ) . Si gni f i -
cant l y, t he Pr i vy Counci l i t sel f di scl ai med any i nt ent i on of gi vi ng a compr ehensi ve
def i ni t i on of I ndi an t i t l e ( at p . 55) : " Ther e was a gr eat deal of l ear ned di scussi on at t he
Bar wi t h r espect t o t he pr eci se qual i t y of t he I ndi an r i ght , but t hei r Lor dshi ps do not
consi der i t necessar y t o expr ess any opi ni on upon t he poi nt . "

sz At t or ney Gener al f or Quebec v. At t or ney Gener al f or Canada, [ 1921] 1 A. C.
401, at p . 408, ( 1920) , 56 D. L . R. 373, at p . 377 ( P. C. ) .

83 Di ckson J . st at es : " . . . t he sui gener i s i nt er est whi ch t he I ndi ans have i n t he
l and i s per sonal i n t he sense t hat i t cannot be t r ansf er r ed t o a gr ant ee . . . " ; supr a,
f oot not e 4, at pp . 382 ( S. C. R. ) , 339 ( D. L. R. ) . See al so Smi t h v . The Queen, [ 19831 1
S. C. R. 554, at p . 571, ( 1983) , 147 D. L . R. ( 3d) 237, at p . 251 .

84 Lysyk, t oe . ci t . , f oot not e 10, at p . 471 not es : " . . . r est r i ct i ons on al i enat i on ar e
f ami l i ar t o r ecogni zed i nt er est s i n l and at common l aw, f or exampl e, i n l eases or i n
est at es i n f ee t ai l . As one wr i t er has obser ved, at Engl i sh common l aw t her e wer e t i mes
when most of t he l and i n Engl and coul d not be sol d t o anyone . " ( f oot not es omi t t ed) .

85 See di scussi on i n t ext , supr a, f oot not es 52- 54.
86 See t he r emar ks i n t he St ar Chr ome case, quot ed i n t ext , supr a, at f oot not e 82,

and di scussi on i n t ext f ol l owi ng f oot not e 53, supr a .
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of sect i on 109 of t he Act . 8" Thus, a Pr ovi nce hol ds onl y t he under l yi ng
t i t l e t o any l ands af f ect ed by abor i gi nal t i t l e, unt i l t he t i t l e i s sur r ender ed
t o t he Cr own, at whi ch poi nt t he l ands become avai l abl e t o t he Pr ovi nce
as a sour ce of r evenue . As t he Pr i vy Counci l l at er obser ved, t he phr ase
an " I nt er est ot her t han t hat of t he Pr ovi nce" i n sect i on 109 denot es
" some r i ght or i nt er est i n a t hi r d par t y, i ndependent of and capabl e of
bei ng vi ndi cat ed i n compet i t i on wi t h t he benef i ci al i nt er est of t he ol d
pr ovi nce" . " I t f ol l ows t hat I ndi an t i t l e i s an i nt er est i n l and, i ndepen-
dent of and opposabl e t o t he Cr own' s under l yi ng t i t l e, whi ch i t bur dens .

The same vi ew per meat es t he t er mi nol ogy used i n t he Guer i n case .
Di ckson J . speaks of t he exi st ence of " abor i gi nal , nat i ve, or I ndi an
t i t l e" , and of t he " f act t hat I ndi an bands have a cer t ai n i nt er est i n l ands" ,
l at er descr i bi ng t he t i t l e as " a uni que i nt er est i n l and" . Est ey J . r ef er s t o
" t he r i ght s of t he nat i ve popul at i on i n t hose l ands t o whi ch t hey had a
l ongst andi ng connect i on" , and Wi l son J . t o " t he abor i gi nal t i t l e of Can-
ada' s I ndi ans" . 89

D. Abor i gi nal Ti t l e as a Compensabl e Ri ght

The f act t hat abor i gi nal t i t l e i s an i nt er est i n l and means t hat i t
benef i t s f r om t he common f l aw pr esumpt i on f avour i ng t he payment of
j ust compensat i on upon a compul sor y t aki ng . " I n t he absence of cl ear
wor ds t o t he cont r ar y, st at ut es t hat uni l at er al l y ext i ngui sh abor i gi nal l and
r i ght s shoul d be i nt er pr et ed as pr ovi di ng f or compensat i on . 91

The concept t hat abor i gi nal t i t l e i s a Compensabl e r i ght i s not a
r ef i nement of moder n j ur i spr udence . I t i s an i nt r i nsi c par t of t he char ac-
t er i zat i on of abor i gi nal t i t l e f ound i n t he Royal Pr ocl amat i on of 1763 . 1
I ndi an l ands ar e def i ned t her e as " such Par t s of Our Domi ni ons and

Ter r i t or i es as, not havi ng been ceded t o, or pur chased by Us, ar e r eser ved
t o t hem. . . " . The Cr own pr ovi des t hat " i f , at any Ti me, any of t he

58 .
$7 " St . Cat her i ne' s Mi l l i ng and Lumber Co . v . The Queen, - supr a, f oot not e 52, at p .

88 At t or ney Gener al f or Canada v . At t or ney Gener al f or Ont ar i o, [ 18971 A. C. 199,
at pp . 210- 211 ( P. C. ) .

89 Supr a, f oot not e 4, at pp , 349, 376, 382, 392 ( S. C. R. ) , 334, 339, 346 and 356

( D. L . R. ) .
9° See, f or exampl e, Mani t oba Fi sher i es Lt d . v . The Queen, [ 1979) 1 S. C. R. 101,

[ 19781 6 w. w. R. 496 ; At t or ney Gener al v . De Keyser ' s Royal Hot el Lt d . , [ 19201 A. C.

508 ( H. L . ) .

9' do Paul v . Canadi an Paci f i c Lt d . ( 1983) , 2 D. L. R. ( 4t h) 22 ( N. B . C. A. ) , LaFor est ,

J . A. st at es at p . 34 : " when a t aki ng i s, i n f act , aut hor i zed by st at ut e, i t i s pr esumed t hat
compensat i on wi l l be pai d. . . . Thi s, l i ke t he pr esumpt i on agai nst t aki ng, must appl y
wi t h addi t i onal f or ce t o t he t aki ng of I ndi an l ands because t hi s af f ect s t he honour and
good f ai t h of t he Cr own. " For di scussi on, see B. Sl at t er y, The Const i t ut i onal Guar ant ee
of Abor i gi nal and Tr eat y Ri ght s ( 1982- 83) , 8 Queen' s LawJ. 232, at pp . 270- 273 .
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sai d I ndi ans shoul d be i ncl i ned t o di spose of t he sai d Lands, t he same
shal l be pur chased onl y f or Us, i n Our Name, at some publ i ck Meet i ng
or Assembl y of t he sai d I ndi ans t o be hel d f or t hat Pur pose . . . " . 92

Abor i gi nal t i t l e i s t hus por t r ayed as a val uabl e i nt er est i n l and nor mal l y
acqui r ed by pur chase . I t - f ol l ows t hat , wher e t he Cr own does not buy
I ndi an l ands f or a mut ual l y- agr eed pr i ce but expr opr i at es t hem, t he act
wi l l be gover ned by t he nor mal pr esumpt i on r equi r i ng payment of j ust
compensat i on .

Canadi an l aw di f f er s on t hi s poi nt f r omt hat of t he Uni t ed St at es . I n
Tee- Hi t - Ton I ndi ans v . Uni t ed St at es, 93 t he Supr eme Cour t hel d t hat
I ndi an t i t l e i s not a pr oper t y r i ght wi t hi n t he meani ng of t he Fi f t h Amend
ment so as t o r equi r e compensat i on t o be pai d f or a Congr essi onal t ak-
i ng, unl ess Congr ess had pr evi ousl y r ecogni zed t hat t he I ndi ans wer e
l egal l y ent i t l ed t o occupy per manent l y t he l ands i n quest i on . Thi s hol d-
i ng posi t s t hat " unr ecogni zed" I ndi an t i t l e i s not a l egal r i ght but mer el y
per mi ssi ve occupat i on of l and . 94 Thus, t he cour t obser ves t hat t he " man-
ner , met hod and t i me" of t he ext i ngui shment of I ndi an t i t l e " r ai se pol i t -
i cal not j ust i ci abl e i ssues" ; 95 t hat " I ndi an occupat i on of l and wi t hout
gover nment r ecogni t i on of owner shi p cr eat es no r i ght s agai nst t aki ng or
ext i nct i on by t he Uni t ed St at es pr ot ect ed by t he Fi f t h Amendment or
any ot her pr i nci pl e of l aw" ; 96 t hat even when I ndi ans ceded t hei r l ands
t o t he gover nment by t r eat y " i t was not a sal e but t he conquer or s' wi l l
t hat depr i ved t hem of t hei r l and" ; 9 ' and t hat moni es gi ven f or t he t er mi -
nat i on of I ndi an occupancy ar e " gr at ui t i es" r at her t han " compensat i on
f or i t s val ue" . 9s

The Tee- Hi t - Ton deci si on has at t r act ed st r ong cr i t i ci sm. 99 For our
pur poses, i t i s suf f i ci ent t o not e t hat t he Supr eme Cour t of Canada i n t he
Guer i n case t akes a mar kedl y di f f er ent vi ew. " As j ust seen, t he j udges, _, __
hol d t hat abor i gi nal t i t l e i s " a uni que i nt er est i n l and" 1° ' and an " i nde-

92 ( Emphasi s added) .

93 348 U. S . 272 ( 1955) .
94 I bi d. , at pp . 278- 279 .
95 I bi d . , at p . 281, quot i ng Uni t ed St at es v . Sant a Fe Paci f i c Rai l r oad, 314 U. S .

339, at p . 347 ( 1941) .
96

97

98

I bi d. , at p . 285 .

I bi d. , at p . 290 .

I bi d. , at p . 291 .
99 See, f or exampl e, Hender son, l oc . ci t . , f oot not e 36, at pp . 109- 122 . For anal y-

si s, see Kel l y, l oc . ci t . , f oot not e 56, at p . 664 f f .

1° ° I n t hi s r espect , t hen, t he Guer i n deci si on ef f ect i vel y conf i r ms t he vi ew of Hal l
J . i n Cal der , supr a, f oot not e 10, at pp . 352, 385- 386 - ( S: C. R. ) , 173, 196- 197, 219
( D. L. R. ) , i n pr ef er ence t o t he vi ew appar ent l y t aken by Judson J . , at pp . 343- 344
( S. C. R. ) , 166- 168 ( D. L . R. ) .

101 Supr a, f oot not e 4, at pp . 382 ( S . C. R. ) , 339 ( D . L . R. ) , per Di ckson J .
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pendent l egal r i ght " , ' 02 t hat t he manner of i t s ext i nct i on r ai ses j ust i ci a-
bl e not mer el y pol i t i cal i ssues, ' 03 and t hat i t cannot be t er mi nat ed at t he
wi l l of t he Cr own. 104 The same concl usi ons spr i ng nat ur al l y f r oma r evi ew
of hi st or i cal Cr own pr act i ce i n ext i ngui shi ng I ndi an t i t l e .

E. The Cr own' s Fi duci ar y Rol e r espect i ng Nat i ve Lands ' 05

The Cr own has a gener al f i duci ar y dut y t owar d nat i ve peopl e t o
pr ot ect t hem i n t he enj oyment of t hei r abor i gi nal r i ght s and i n par t i cul ar
i n t he possessi on and use of t hei r l ands . Thi s gener al f i duci ar y dut y has
i t s or i gi ns i n t he Cr own' s hi st or i cal commi t ment t o pr ot ect nat i ve peo-
pl es f r om t he i nr oads of Br i t i sh. set t l er s, i n r et ur n f or a nat i ve under t ak-
i ng t o r enounce t he use of f or ce t o def end t hemsel ves and t o accept
i nst ead t he pr ot ect i on of t he Cr own as i t s subj ect s . I n of f er i ng i t s pr ot ec-
t i on, t he Cr own was ani mat ed l ess by phi l ant hr opy or mor al sent i ment
t han by t he need t o est abl i sh peacef ul r el at i ons wi t h peopl es whose f r i end-
shi p was a sour ce of mi l i t ar y and economi c advant age, and whose enmi t y
was a t hr eat t o t he secur i t y and pr osper i t y of t he col oni es . The sour ces
of t he gener al f i duci ar y dut y do not l i e, t hen, i n a pat er nal i st i c concer n
t o pr ot ect a " weaker " or " pr i mi t i ve" peopl e, as has somet i mes been
suggest ed, but r at her i n t he necessi t y of per suadi ng nat i ve peopl es, at a
t i me when t hey st i l l had consi der abl e mi l i t ar y capaci t i es, t hat t hei r r i ght s
woul d be bet t er pr ot ect ed by r el i ance on t he Cr own t han by sel f - hel p . 106

Thi s f act i s r ef l ect ed i n t he Royal Pr ocl amat i on of 1763, whi ch
st at es t hat " i t i s j ust and r easonabl e, and essent i al t o Our I nt er est and
t he Secur i t y of Our Col oni es, t hat t he sever al Nat i ons or Tr i bes of I ndi
ans, wi t h whomWe ar e connect ed, and who l i ve under Our Pr ot ect i on,
shoul d not be mol est ed or di st ur bed i n t he Possessi on of such Par t s of
Our Domi ni ons and Ter r i t or i es as, not havi ng been ceded t o, or pur -
chased by Us, ar e r eser ved t o t hem, or any of t hem, as t hei r Hunt i ng
Gr ounds" . " ' One mani f est at i on of t hi s gener al dut y of pr ot ect i on i s t he
Pr ocl amat i on' s pr ohi bi t i on of pr i vat e pur chases of I ndi an l ands . But t he
same dut y of pr ot ect i on under l i es t he Pr ocl amat i on' s ot her I ndi an pr o-

102
I bi d. , at pp . 378 ( S. C. R. ) , 336 ( D. L . R. ) , per Di ckson J .

103
I bi d . , at pp . 375, 378- 379 ( S. C. R. ) , 334, 336 ( D. L. R. ) , per Di ckson J . ; at pp .

350- 352 ( S . C. R. ) , 357- 359 ( D. L . R. ) , per Wi l son J .
104 I bi d. , at pp . 350, 352 ( S . C. R. ) , 357, 359 ( D. L . R. ) , per Wi l son J .
105 See, gener al l y, Not e : Ret hi nki ng t he Tr ust Doct r i ne i n Feder al I ndi an Law

( 1984- 85) , 98 I l ar v . Law Rev . 422; R. P. Chamber s, Judi ci al Enf or cement of t he Fed-
er al Tr ust Responsi bi l i t y t o I ndi ans ( 1974- 75) , 27 St an . LawRev . 1213 .

106 Pat er nal i st i c at t i t udes became mor e pr eval ent i n Canada dur i ng t he ni net eent h
and t went i et h cent ur i es, but , by and l ar ge, t hey di d not char act er i ze Br i t i sh- I ndi an r el a-
t i ons of t he f or mat i ve per i od 1600- 1800 ; see t he r emar ks of St r ong J . i n St . Cat har i nes
Mi l l i ng and Lumber Co . v . The Queen, supr a, f oot not e 32, at p . 609, and gener al l y,
Sl at t er y, op . ci t . , f oot not e 19, passi m.

107 Supr a, f oot not e 3 . ( Emphasi s added) .
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vi si ons, not abl y t hose t hat pr ohi bi t col oni al Gover nor s f r om i ssui ng pat ent s
f or unceded I ndi an l ands and r equi r e set t l er s t o r emove t hemsel ves f r om
such l ands .

The Guer i n deci si on, whi l e deal i ng onl y wi t h t he par t i cul ar f i du-
ci ar y r el at i ons cr eat ed by a sur r ender of I ndi an l ands t o t he Cr own,
suggest s t hat a mor e gener al f i duci ar y dut y exi st s t hat i nf or ms and expl ai ns
t hose r el at i ons . ' " Est ey J . obser ves t hat t he Const i t ut i on and t he var i ous
l aws concer ni ng I ndi ans bef or e and af t er Conf eder at i on " al l r ef l ect a
st r ong sense of awar eness of t he communi t y i nt er est i n pr ot ect i ng t he
r i ght s of t he nat i ve popul at i on i n t hose l ands t o whi ch t hey had a
l ongst andi ng connect i on " . ' 0' Thi s pr ot ect i ve concer n, he adds, under -
l i es t he l ong- st andi ng r ul e t hat nat i ve l ands can onl y be al i enat ed t o t he
Cr own .

Di ckson J . al so dr aws at t ent i on t o t hi s r est r i ct i on on al i enat i on and
st at es hi s vi ew of i t s si gni f i cance i n t he f ol l owi ng passage: " '

The pur pose of t hi s sur r ender r equi r ement i s cl ear l y t o i nt er pose t he Cr own bet ween
t he I ndi ans and pr ospect i ve pur chaser s or l essees of t hei r l and, so as t o pr event t he
I ndi ans f r om bei ng expl oi t ed . Thi s i s made cl ear i n t he Royal Pr ocl amat i on i t sel f ,
whi ch pr ef aces t he pr ovi si on maki ng t he Cr own an i nt er medi ar y wi t h a decl ar at i on
t hat " gr eat Fr auds and Abuses have been commi t t ed i n pur chasi ng Lands of t he
I ndi ans, t o t he gr eat Pr ej udi ce of our I nt er est and t o t he gr eat Di ssat i sf act i on of t he
sai d I ndi ans . . . " .

He goes on t o say t hat t he I ndi an Act conf i r ms " t he hi st or i c r esponsi bi l -
i t y whi ch t he Cr own has under t aken, t o act on behal f of t he I ndi ans so
as t o pr ot ect t hei r i nt er est s i n t r ansact i ons wi t h t hi r d par t i es" . " '

Wi l son J . expl i ci t l y r ecogni zes t he exi st ence of a gener al f i duci ar y
r esponsi bi l i t y t o pr ot ect I ndi an l ands . She st at es t hat when sect i on 18 of
t he I ndi an Act ' 12 di r ect s t hat r eser ves be hel d by t he Cr own f or t he use
and benef i t of t he bands f or whi ch t hey ar e set apar t , t hi s i s " t he acknowl -
edgment of a hi st or i c r eal i t y, namel y, t hat I ndi an bands have a benef i -
ci al i nt er est i n t hei r r eser ves and t hat t he Cr own has a r esponsi bi l i t y t o
pr ot ect t hat i nt er est and make sur e t hat any pur pose t o whi ch r eser ve
l and i s put wi l l not i nt er f er e wi t h i t " . I 13

I t i s i mpor t ant t o under st and t hat t he possessor y r i ght s of nat i ve
gr oups i n abor i gi nal l ands bot h pr ecede and ar e l ogi cal l y di st i nct f r om

i os The vi ew t hat t he f i duci ar y dut y r ecogni zed i n Guer i n ext ends beyond t he nar -
r ow cont ext of sur r ender s r ecei ves suppor t f r omKr uger v . The Queen ( 1985) , 17 D. L . R.
( 4t h) 591 ( F. C. A. ) , per Heal d J . , at pp . 595- 598, per Ur i e J . , at pp . 645- 647, per St one
J . , at p . 658 .

1° 9 Supr a, f oot not e 4, at pp . 392 ( S. C. R. ) , 346 ( D. L . R. ) .
i 1o I bi d . . at pp . 383 ( S . C . R. ) , 340 ( D. L . R. ) .

" ' I bi d .

112 R. S. C. 1970, c . 1- 6 .
i t s Supr a, f oot not e 4, at pp . 349 ( S. C. R. ) , 356- 357 ( D. L . R. ) .
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any r i ght s f l owi ng f r om t he f i duci ar y r el at i onshi p . Abor i gi nal t i t l e i s a
condi t i on pr ecedent f or t he exi st ence of a gener al f i duci ar y obl i gat i on
t o pr ot ect abor i gi nal l ands ; i t i s not t he cr eat ur e or pr oduct of t he f i du-
ci ar y r el at i onshi p . " ' Rat her , as Di ckson J . emphasi zes i n Guer i n, abor i gi -
nal t i t l e exi st s apar t f r om any execut i ve or l egi sl at i ve act , " 5 and, by
i mpl i cat i on, apar t f r om any f i duci ar y obl i gat i ons owed by t he Cr own.

The Cr own' s gener al f i duci ar y dut y bi nds bot h t he f eder al Cr own
and t he var i ous pr ovi nci al Cr owns wi t hi n t he l i mi t s of t hei r r espect i ve
j ur i sdi ct i ons . The f eder al Cr own has pr i mar y r esponsi bi l i t y t owar d nat i ve
peopl es under sect i on 91( 24) of t he Const i t ut i on Act , 1867, and t hus
bear s t he mai n bur den of t he f i duci ar y t r ust . 116 But i nsof ar as pr ovi nci al
Cr owns have t he power t o af f ect nat i ve peopl es, t hey al so shar e i n t he
t r ust .

I I I . Abor i gi nal Ti t l e : Acqui si t i on and Ext i ngui shment

We have seen, t hen, t hat t he doct r i ne of abor i gi nal l and r i ght s i s a di s-
t i nct i ve body of common l aw r ul es t hat gover ns a var i et y of mat t er s
concer ni ng abor i gi nal peopl es and t hei r use of l ands . These mat t er s f al l
i nt o t hr ee mai n ar eas . Fi r st , t he doct r i ne def i nes t he l egal cat egor i es of
" I ndi an Ter r i t or i es" , " Gener al Lands" , and " I ndi an Reser ves" , and det er -
mi nes how l ands may pass f r om one cat egor y t o anot her . Second, t he
doct r i ne def i nes t he concept of abor i gi nal t i t l e, and descr i bes i t s gener al
char act er , and t he manner i n whi ch i t may be gai ned and l ost ; t he doc-
t r i ne al so char act er i zes such r el at ed concept s as t i t l e t o I ndi an Reser ves,
and r i ght s of hunt i ng, f i shi ng, and t r appi ng on ceded l ands . Thi r d, t he
doct r i ne det er mi nes t he f i duci ar y r esponsi bi l i t i es of t he Cr own r egar di ng
nat i ve l ands . I n deal i ng wi t h t hese mat t er s, t he doct r i ne t ouches upon
sever al t opi cs bel ongi ng t o ot her br anches of t he doct r i ne of abor i gi nal
r i ght s, not abl y t he st at us and ef f ect s of I ndi an t r eat i es, and t he sur vi val
of nat i ve cust om.

These subj ect s al l mer i t mor e det ai l ed t r eat ment . However , i n t hi s
paper we can deal wi t h onl y a f ew of t hem. Par t I I I di scusses t he acqui -
si t i on and pr oof of abor i gi nal t i t l e, and t he ways i t can be ext i ngui shed .
Par t I V r evi ews t he r el at i onshi p bet ween abor i gi nal t i t l e and t i t l e t o I ndi an
Reser ves, and Par t V deal s wi t h t he t r oubl esome t opi c of l egi sl at i ve
aut hor i t y over abor i gi nal r i ght s . I n di scussi ng t hese mat t er s, i t wi l l be
conveni ent at t i mes t o use a vocabul ar y bor r owed f r om Eur opean- st yl e

114 As Di ckson J . obser ves i n Guer i n, i bi d . , at pp . 376 ( S. C. R. ) , 334 ( D. L . R. ) :
" The f i duci ar y r el at i onshi p bet ween t he Cr own and t he I ndi ans has i t s r oot s i n t he
concept of abor i gi nal , nat i ve or I ndi an t i t l e . The f act t hat I ndi an bands have a cer t ai n
i nt er est i n l ands does not , however , i n i t sel f , gi ve r i se t o a f i duci ar y r el at i onshi p bet ween
t he I ndi ans and t he Cr own. "

115 See Di ckson J . i n Guer i n, i bi d. , at pp . 376- 382 ( S . C. R. ) , 335- 339 ( D. L . R. ) .
116 See di scussi on, i nf r a, at f oot not es 174- 176, 188- 221 .
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pr oper t y syst ems . Thi s t er mi nol ogy shoul d be under st ood i n a br oad,
non- t echni cal sense, and not as det r act i ng f r om t he sui gener i c nat ur e of
abor i gi nal t i t l e .

A. Acqui si t i on and Pr oof

We saw ear l i er t hat t he advent of Eur opean set t l ement i n Amer i ca
di d not per manent l y f r eeze t he boundar i es of nat i ve t er r i t or i es or t i e
nat i ve peopl es t o t he l ands t hat t hey happened t o possess at t he t i me .
Abor i gi nal t i t l e was based on possessi on, and so coul d be acqui r ed by
appr opr i at i on and l ost by abandonment . Her e we wi l l exami ne t he pr o-
cess of acqui si t i on mor e cl osel y . The t opi c i s, at pr esent , an undevel oped
one, and awai t s aut hor i t at i ve j udi ci al t r eat ment . So, we ar e. vent ur i ng
i nt o r el at i vel y unchar t ed t er r i t or y .

Never t hel ess, r ef l ect i on on t he essent i al f eat ur es of abor i gi nal t i t l e
suggest s t hat f or such t i t l e t o be acqui r ed, f our cr i t er i a must be sat i sf i ed :

( 1) The par t i es asser t i ng abor i gi nal t i t l e must const i t ut e an or gan-
i zed gr oup of nat i ve peopl e .

( 2) The gr oup must possess t he l ands cl ai med :

( 3) The gr oup must have possessed t he l ands f or a subst ant i al per i od .

( 4) The l ands must f or m par t of t he I ndi an Ter r i t or i es .

These cr i t er i a appl y t o gr oups asser t i ng t i t l e on t he basi s of cur r ent
occupat i on . But t hey can easi l y be adapt ed f or ot her si t uat i ons, such as
wher e a nat i ve gr oup asser t s t hat i t hel d abor i gi nal t i t l e i n t he past and
was unl awf ul l y di spossessed . I n t he l at t er case, t he cr i t er i a woul d appl y
as of t he t i me of di spossessi on .

( 1) The par t i es asser t i ng abor i gi nal t i t l e must const i t ut e an or gani zed
gr oup of nat i ve peopl e .

Thi s cr i t er i on excl udes cl ai ms advanced by i ndi vi dual s . Abor i gi nal
t i t l e as such i s a col l ect i ve r i ght vest ed i n a gr oup . 117 I t shoul d be not ed
t hat t hi s does not mean t hat i ndi vi dual member s of a nat i ve gr oup can
not hol d l egal l y enf or ceabl e r i ght s t o a shar e i n t he gr oup' s col l ect i ve
t i t l e under t he r ul es i n f or ce wi t hi n t he gr oup . Such r i ght s ar e not , how-
ever , abor i gi nal t i t l e i n t he st r i ct sense . The cr i t er i on al so di squal i f i es
col l ect i ons of peopl e t hat l ack suf f i ci ent coher ence, per manence, or sel f -
i dent i t y t o qual i f y as an or gani zed gr oup . But t hese r equi r ement s must
be appl i ed f l exi bl y, i n l i ght of t he var yi ng l evel s of or gani zat i on f ound
i n abor i gi nal soci et i es .

The gr oup asser t i ng t i t l e must be of nat i ve descent . Thi s i s a mat t er
of degr ee, t o be ascer t ai ned i n each case . Cl ear l y, a gr oup i s not di s-

117 See, never t hel ess, Cr amer v . Uni t ed St at es, 261 U. S . 219, at pp . 226- 230
( 1923) .
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qual i f i ed by t he f act t hat some or even al l of i t s member s ar e of mi xed
nat i ve and non- nat i ve or i gi ns, or t hat ot her s ( such as spouses) have no
nat i ve bl ood at al l . ' i s hi st or i cal l y, gr oups composed mai nl y or ent i r el y
of 1Vl et i s or " hal f - br eeds" have been accept ed as nat i ve gr oups, and t hi s

f act i s nowr ecogni zed i n sect i on 35( 2) of t he Const i t ut i on Act , 1982,
119

whi ch st at es t hat t he phr ase " abor i gi nal peopl es of Canada" , as used i n
t he Act , i ncl udes t he I ndi an, I nui t and Met i s peopl es of Canada .

I n det er mi ni ng whet her or not a gr oup of peopl e qual i f i es as " nat i ve" ,
r egar d shoul d be had t o a var i et y of f act or s, such as : ( a) t he sel f - i dent i t y

of i t s member s, as shown i n t hei r act i ons and st at ement s, ( b) t he cul t ur e
and way of l i f e of t he gr oup; ( c) t he exi st ence of gr oup nor ms or cus-
t oms si mi l ar t o t hose of ot her abor i gi nal peopl es ; and ( d) t he genet i c

composi t i on of t he gr oup .

( 2) The gr oup must possess t he l ands cl ai med.

The cent r al f eat ur e of abor i gi nal t i t l e i s t hat i t i s f ounded on

possessi on . 120 Thi s f act must be kept f i r ml y i n mi nd, f or t her e i s a t en-

dency t o assi mi l at e abor i gi nal t i t l e t o est at es known t o Engl i sh l aw,
121

wher e t he domi nant f or mof t i t l e i s der i vat i ve, and t i t l es t o l and t heor et i cal l y

can be t r aced back t o a Cr own gr ant .
122

Engl i sh l aw r ecogni zes, of cour se, t hat t i t l e t o l and may be gai ned
by adver se possessi on under st at ut es of l i mi t at i on . Such a t i t l e i s based
on possessi on r at her t han a gr ant or t r ansf er of t i t l e .

12' Apossessor y t i t l e

of t hi s ki nd has some poi nt s of si mi l ar i t y wi t h abor i gi nal t i t l e . But cau-

t i on i s necessar y i n dr awi ng anal ogi es bet ween t he t wo f or ms i n vi ew of

t he uni que cont ext i n whi ch abor i gi nal t i t l e ar ose .

11 $ See di scussi on i n Tur t l e Mount ai n Band of Chi ppewa I ndi ans v . Uni t ed St at es,
490 F. 2d 935, at pp . 942- 944 ( U. S. Ct . Cl . , 1974) .

" 9 Supr a, f oot not e 1 .
120 See, f or exampl e, t he Guer i n deci si on, supr a, f oot not e 4, at pp . 382 ( S. C. R. ) ,

339 ( D. L . R. ) , wher e Di ckson J . char act er i zes abor i gi nal t i t l e as " a l egal r i ght t o occupy
and possess cer t ai n l ands, t he ul t i mat e t i t l e t o whi ch i s i n t he Cr own. " ; and Est ey J .
r ef er s, at pp . 393 ( S. C. R. ) , 347 ( D. L . R. ) , t o t he I ndi ans' " r i ght of possèssi on" .

121 As Vi scount Hal dane r emar ked i n Amodu Ti j ani v . Secr et ar y, Sout her n Ni ge-
r i a, supr a, f oot not e 52, at pp . 402- 403 : " . . . i n i nt er pr et i ng t he nat i ve t i t l e t o l and, not
onl y i n Sout her n Ni ger i a, but ot her par t s of t he Br i t i sh Empi r e, much caut i on i s essen
t i al . Ther e i s . a t endency, oper at i ng at t i mes unconsci ousl y, t o r ender t hat t i t l e concept u-
al l y i n t er ms whi ch ar e appr opr i at e onl y t o syst ems whi ch have gr own up under Engl i sh
l aw. But t hi s t endency has t o be hel d i n check cl osel y . " Thi s passage was quot ed wi t h
appr oval by Hal l J . i n t he Cal der deci si on, supr a, f oot not e 10, at pp . 354 ( S . C . R. ) , 175
( D. L . R. ) .

122 See Megar r y and Wade, op . ci t . , f oot not e 65, p. 102 .
123 See Megar r y and Wade, i bi d . , pp . 102- 109 ; G. C. Cheshi r e and E. H. Bur n,

Moder n Lawof Real Pr oper t y ( 13t h ed . , 1982) , pp . 26- 30; F. Pol l ock and R. S . Wr i ght ,
An Essay on Possessi on i n t he Common Law ( 1888) , pp. 91- 100 .
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I n det er mi ni ng whet her a gr oup can be sai d t o possess cer t ai n l ands,
one must t ake i nt o account t he gr oup' s si ze, manner of l i f e, mat er i al
r esour ces, and t echnol ogi cal abi l i t i es, and t he char act er of t he l ands cl ai med.
I t woul d be unr eal i st i c t o expect a gr oup of hunt er s t o possess t hei r
hunt i ng gr ounds i n t he same way as a f ar mer occupi es hi s f i el ds, or t o
r equi r e t hat l ands be used t o t hei r maxi mum pot ent i al wi t h t he best
avai l abl e t echnol ogy . The f act t hat a t r act of l and coul d be mi ned pr o-
duct i vel y does not mean t hat a hunt i ng gr oup t hat expl oi t s i t s r enewabl e
sur f ace r esour ces i s not t r ul y i n possessi on . 124

I t i s submi t t ed t hat a nat i ve gr oup need not be t he sol e possessor of
l ands t o hol d abor i gi nal t i t l e, but may shar e t he l ands wi t h ot her gr oups .
Two mai n t ypes of shar i ng may be envi saged, whi ch do not necessar i l y
exhaust t he f i el d . I n some cases, sever al gr oups may hol d a j oi nt t i t l e t o
cer t ai n l ands, wher e t her e i s an expl i ci t or t aci t agr eement t o t hi s ef f ect .
I n ot her cases, t he gr oups may hol d di st i nct but over l appi ng t i t l es t hat
ar e not t he pr oduct of any t r ue agr eement . What ever t he si t uat i on, t he
cour t s shoul d endeavour t o gi ve ef f ect t o t he act ual pat t er ns of use exi st -
i ng- among t he gr oups i n quest i on, i n keepi ng wi t h t he sui gener i s char -
act er of abor i gi nal t i t l e, r at her t han t o i mpose a set of r i gi d and al i en
r equi r ement s . 125 Ot her wi se t her e i s t he danger t hat a t er r i t or y cont i nu-
ousl y used and occupi ed by sever al nat i ve peopl es woul d be consi der ed
vacant .

( 3) The gr oup must have possessed t he l ands f or a subst ant i al per i od.

The cl ai mant gr oup must show t hat i t has an endur i ng r el at i onshi p
wi t h t he l ands i n quest i on, suf f i ci ent t o def eat t he cl ai ms of pr evi ous
nat i ve possessor s and t o r esi st newcomer s . The r equi si t e l engt h of t i me
depends on t he ci r cumst ances, but i n most cases a per i od of some t went y
t o f i f t y year s woul d seem adequat e . Ti me i s l ess i mpor t ant f or i t s own
sake t han f or what i t says about t he nat ur e of t he gr oup' s r el at i onshi p
wi t h t he l and and t he over al l mer i t s of t hei r cl ai m.

The vi ew expr essed her e, however , i s opposed by anot her vi ew,
whi ch has won some j udi ci al suppor t . Thi s t heor y, whi ch may be cal l ed
t he " f r ozen t i t l e" t heor y, t akes t wo f or ms . I n i t s pur e f or m, i t r equi r es
pr oof t hat a cl ai mant gr oup has cont i nuousl y used and occupi ed t he
l ands cl ai med si nce " t i me i mmemor i al " . That dat e, whi ch r epr esent s

' z4 See Mi t chel v . Uni t ed St at es, 9 Pet er s 711, at p . 746 ( 1835) , wher e Bal dwi n J .
st at ed wi t h r egar d t o t he Br i t i sh l aw appl yi ng i n t he Amer i can col oni es i n 1763 : " I ndi an
possessi on or occupat i on was consi der ed wi t h r ef er ence t o t hei r habi t s and modes of l i f e ;
t hei r hunt i ng- gr ounds wer e as much i n t hei r act ual possessi on as t he cl ear ed f i el ds of t he
whi t es ; and t hei r r i ght s t o i t s excl usi ve enj oyment i n t hei r own way and f or t hei r own
pur poses wer e as much r espect ed . . . "

125 Compar e wi t h t he somewhat mor e st r i ngent Amer i can cr i t er i on r equi r i ng j oi nt
and ami cabl e possessi on : Cohen, op . ci t . , f oot not e 56, p . 492 .
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t he l i mi t s of l egal memor y, i s det er mi ned by t he advent of Eur opean
sover ei gnt y i n t he ar ea . 126 I n ot her wor ds, i t i s not suf f i ci ent f or t he
cl ai mant gr oup t o show t hat i t has hel d t he l and f or a subst ant i al per i od
of t i me, even a ver y l ong per i od such as sever al cent ur i es . So l ong as i t s
possessi on does not pr edat e Eur opean set t l ement , i t s cl ai m cannot be
sust ai ned . Thus, i n East er n Canada, wher e per manent Eur opean set t l e-
ment s wer e f ounded i n t he ear l y 1600s, nat i ve cl ai mant s woul d have t o
pr ove cont i nuous possessi on f or over t hr ee hundr ed and f i f t y year s . I f
t he voyages of Cabot , Ver r azzano, and Car t i er wer e accept ed as st ar t i ng
poi nt s, even l onger per i ods woul d be r equi r ed .

I n i t s pur e f or m, t he " f r ozen t i t l e" t heor y mai nt ai ns t hat t he cl ai m-
ant gr oup must i t sel f have been i n possessi on at t he r el evant dat e, t hat i t
cannot i nher i t t i t l e f r om ear l i er occupant s or t ack i t s possessi on on t o
t hei r s . But t he t heor y coul d be adapt ed so as t o al l ow a gr oup t o pr ove
t hat i t s possessi on i s l i nked by conquest , cessi on, mer ger , exchange, or
adver se possessi on t o t he t i t l e of pr ecedi ng gr oups i n a chai n ext endi ng
back t o t he r el evant dat e . Thi s adapt ed ver si on, whi l e al l owi ng f or mor e
f l exi bi l i t y, woul d st i l l r equi r e t he same ki nd of hi st or i cal quar r yi ng .

I t may be obser ved t hat t he " f r ozen t i t l e" t heor y i mpl i ci t l y t r eat s
abor i gi nal t i t l e as a f or m. of der i vat i ve t i t l e based on a Cr own gr ant . The
under l yi ng not i on i s t hat when t he Br i t i sh Cr own or some ot her Eur o
pean sover ei gn f i r st came t o Nor t h Amer i ca i t t aci t l y gr ant ed nat i ve
gr oups t he r i ght t o use and occupy t he pr eci se l ands t hey possessed at
t hat t i me and no ot her s . On t hi s pr emi se, i t f ol l ows t hat a cl ai mant
gr oup must pr ove an unbr oken l i ne of t i t l e ext endi ng back t o t he or i gi nal
pr esumed gr ant , a l i ne t hat l i nks t hembot h t o t he or i gi nal gr ant ees and
t he or i gi nal l ands gr ant ed .

The basi c obj ect i on t o t hi s appr oach i s t hat i t f or ces abor i gi nal t i t l e
i nt o a mol d f ami l i ar t o Engl i sh l aw, whi l e di sr egar di ng t he f act or s pecu-
l i ar t o i t s or i gi ns . Abor i gi nal t i t l e i s l ocat ed out si de t he f eudal scheme

126 The " f r ozen t i t l e" t heor y was f i r st put f or war d i n t he Baker Lake case, supr a,
f oot not e 16, at pp . 557- 558, 562 . For t he l ands i n quest i on t her e ( l ocat ed i n t he Nor t h-
west Ter r i t or i es near Hudson Bay) , t he r el evant dat e was hel d t o be pr obabl y no ear l i er
t han 1610 and cer t ai nl y no l at er t han 1670 . Cur i ousl y, t he cour t di d not expl ai n why
possessi on f r om t i me i mmemor i al was necessar y t o est abl i sh abor i gi nal t i t l e, or ci t e
aut hor i t i es speci f i cal l y suppor t i ng t hi s posi t i on. The cour t r ef er s, at p . 558, t o sever al
cases as suppor t i ng a ser i es of pr oposi t i ons l ai d down r egar di ng abor i gi nal t i t l e, one
bei ng t he r equi r ement i n quest i on . Al t hough r ef er ences can be f ound i n some of t hese
cases t o possessi on of abor i gi nal l ands f r om t i me i mmemor i al , none of t he cases speci f -
i cal l y hol ds t hat t hi s i s an essent i al r equi r ement f or pr oof of abor i gi nal t i t l e . Never t he-
l ess, t he Baker Lake t heor y was l at er adopt ed i n t he Bear I sl and case, agai n wi t hout
expl anat i on: supr a, f oot not e 16, at pp . 335, 340- 341, 353, 361- 362 . Ther e ar e r ecent
Amer i can aut hor i t i es expl i ci t l y r ej ect i ng t he pr oposi t i on accept ed by t he cour t ; see t he
i l l umi nat i ng di scussi on i n Sac and Fox Tr i be of I ndi ans of Okl ahoma v . Uni t ed St at es,
383 F. 2d 991, at pp. 996- 999 ( U. S . Ct . Cl . , 1967) , and Tur t l e Mount ai n Band of
Chi ppewa I ndi ans v . Uni t ed St at es, supr a, f oot not e 118, at pp . 941- 942 .
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t hat per meat es Engl i sh l and l aw. I t s basi s i s possessi on . As Judson J .
not ed i n t he Cal der case, " . . . t he f act i s t hat when t he set t l er s came,
t he I ndi ans wer e t her e, or gani zed i n soci et i es and occupyi ng t he l and as
t hei r f or ef at her s had done f or cent ur i es . Thi s i s what I ndi an t i t l e
means . . . "

. 127

Fr om t he ear l i est days of col oni zat i on, Eur opeans wer e awar e t hat
boundar i es bet ween nat i ve t r i bes and bands shi f t ed over t i me . I t woul d
have seemed st r ange t o suggest t hat t he f oundi ng of smal l Eur opean
set t l ement s on t he east er n coast l i ne had per manent l y cr yst al l i zed nat i ve
boundar i es i nl and . I n pr act i ce, t he Cr own r ecogni zed t hat nat i ve gr oups
wer e ent i t l ed t o t he l ands t hey act ual l y used and occupi ed at . any gi ven
t i me, so l ong as t hei r possessi on was not pur el y t r ansi t or y . When t he
Cr own want ed t o secur e t he cessi on of I ndi an l ands, i t deal t wi t h t he
nat i ve gr oup act ual l y occupyi ng t hem.

Thi s pr act i ce was not j ust a mat t er of admi ni st r at i ve conveni ence .
To have act ed ot her wi se woul d have at t acked t he ver y basi s of abor i gi -
nal t i t l e and under mi ned t he pur pose i t ser ved . A " f r ozen t i t l e" t heor y
woul d have been a f er t i l e sour ce of conf l i ct bet ween t he Cr own and
I ndi an nat i ons, conf l i ct t hat t he f r agi l e set t l er communi t i es coul d i l l af f or d.
I t woul d al so have r ender ed of f i ci al cessi ons of nat i ve l ands i nsecur e,
i nt r oduci ng doubt s as t o whet her t he nat i ve gr oup si gni ng t he sur r ender
was i n f act t he one ent i t l ed t o do so . I t woul d have t ur ned a subst ant i al
number of nat i ve gr oups i nt o squat t er s on t hei r own l ands . , not abl y i n
t he Canadi an Pr ai r i es, wher e many of t he moder n nat i ve occupant s ar r i ved
af t er t he Cr own' s i ni t i al asser t i on of sover ei gnt y . 128 Yet t hose same nat i ve
hunt er s wer e essent i al t o t he pr osper i t y of t he f ur t r ade and t he sur vi val
of t he Hudson' s Bay Company . Fi nal l y, t he t heor y woul d have f r us-
t r at ed t he gover nment al pol i cy of encour agi ng nat i ve sel f - subsi st ence,
bar r i ng a nat i ve gr oup f r ommi gr at i ng t o anot her ar ea when t he game on
i t s l ands was depl et ed, t he ar ea was devast at ed by f i r e or f l ood, or t he
popul at i on swel l ed beyond t he l and' s capaci t y .

I t coul d be ar gued t hat t he adapt ed ver si on of t he t heor y avoi ds
t hese pi t f al l s by al l owi ng nat i ve gr oups t o move t o l ands al r eady occu-
pi ed by ot her nat i ve peopl es and acqui r e t hei r t i t l e . However , t hi s ver
si on of t he t heor y has an odd anomal y . I t hol ds t hat an I ndi an gr oup t hat
sei zes t he t er r i t or y of anot her gr oup may acqui r e abor i gi nal t i t l e, but a
mi gr at i ng gr oup t hat set t l es on vacant l ands, havi ng f ai l ed t o f i nd some
ot her I ndi ans t o oust , cannot gai n t i t l e no mat t er how l ong t hey st ay
t her e . 129 The conquer or i s r ewar ded and t he peacef ul mi gr ant puni shed - .

127 Supr a, f oot not e 10, at pp . 328 ( S. C . R. ) , 156 ( D. L . R. ) .

1 ` $ See Mandel baum, op . ci t . , f oot not e 49 .
129 Thi s poi nt i s made i n Tur t l e Mount ai n Band of Chi ppewa I ndi ans v . Uni t ed

St at es, supr a, f oot not e 118, at pp . 941- 942 .
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The " f r ozen t i t l e" t heor y al so has ser i ous pr act i cal di f f i cul t i es . The

r equi r ement t hat t i t l e be t r aced back t o t he advent of Eur opeans pr esup-

poses t he exi st ence of or der l y document ar y r ecor ds showi ng t he l ocat i on

and ext ent of abor i gi nal l ands and t he i dent i t y of successi ve nat i ve occu-

pant s . Yet document ar y evi dence f or ear l y per i ods of Canadi an hi st or y

i s at best f r agment ar y, and what l i t t l e can be unear t hed i s of t en open t o

var yi ng i nt er pr et at i ons . I t i s r easonabl e t o t hi nk t hat t he t heor y of abor i gi -

nal t i t l e does not ent ai l an evi dent i ar y r equi r ement t hat nor mal l y cannot

be met . 130

The bet t er vi ew, t hen, i s t hat a nat i ve gr oup need onl y show t hat i t

has possessed t he l ands cl ai med f or a per i od of t i me suf f i ci ent t o est ab-

l i sh a st abl e r el at i onshi p wi t h t hem, and t o def eat t he cl ai ms of pr evi ous

nat i ve occupant s . Possessi on f r om " t i me i mmemor i al " need not be shown.

( 4) The l ands must f or mpar t of t he I ndi an Ter r i t or i es .

The f i nal r equi r ement f or t he acqui si t i on of abor i gi nal t i t l e i s t hat

t he l ands cl ai med must f or m par t of t he I ndi an Ter r i t or i es . Lands pr e-

vi ousl y r emoved f r om t he Ter r i t or i es and conver t ed t o Gener al Lands

ar e no l onger f r eel y avai l abl e f or appr opr i at i on by nat i ve gr oups .

We wi l l consi der i n t he next sect i on t he ways i n whi ch l ands i n t he

I ndi an Ter r i t or i es may l awf ul l y be t r ansf or med i nt o Gener al Lands . Her e
i t i s suf f i ci ent t o not e t hat wher e a gr oup asser t s abor i gi nal t i t l e t o l ands

cur r ent l y i n t hei r possessi on, i t wi l l be pr esumed i n l aw t hat t he l ands

st i l l f or m par t of t he I ndi an Ter r i t or i es, i n t he absence of pr oof t o t he

cont r ar y . I t i s f or t he par t y submi t t i ng t hat t he l ands have been con-

ver t ed t o Gener al Lands t o est abl i sh t hat f act . 131 Ot her wi se t he gr oup

cl ai mi ng abor i gi nal t i t l e woul d be put t o t he t ask of pr ovi ng a negat i ve,

namel y t hat at no pr evi ous t i me had t he l ands been wi t hdr awn f r omt he

I ndi an Ter r i t or i es . The same pr esumpt i on oper at es wher e t he cl ai mant

gr oup i s not cur r ent l y i n possessi on of t he l ands but can show t hat i t
hel d t hemat some t i me i n t he past , i n whi ch case t he pr esumpt i on appl i es

t o t he per i od when t he gr oup was l ast i n possessi on .

B. Removal of Land f r om t he I ndi an Ter r i t or i es and Ext i ngui shment of

Abor i gi nal Ti t l e

As we have seen, t he I ndi an Ter r i t or i es, ar e l ands under Cr own

sover ei gnt y t hat ar e open t o nat i ve use and occupat i on . However , not

t so In Si mon v . The Queen, supr a, f oot not e 15, at pp . 407- 408 ( S . C. R. ) , 407
( D. L . R. ) , t he Supr eme Cour t of Canada, i n t he cour se of hol di ng t hat r el at i vel y sl i m
evi dence was suf f i ci ent t o pr ove t hat an I ndi an was a descendant of Mi cmac I ndi ans
who si gned a t r eat y wi t h t he Cr own i n 1752, st at ed: " I t must . . . be suf f i ci ent , f or
ot her wi se no Mi cmac I ndi an woul d be abl e t o est abl i sh descendancy. The Mi cmacs di d
not keep wr i t t en r ecor ds . Mi cmac t r adi t i ons ar e l ar gel y or al i n nat ur e . To i mpose an
i mpossi bl e bur den of pr oof woul d, i n ef f ect , r ender nugat or y any r i ght t o hunt t hat a
pr esent - day Shubenacadi e Mi cmac I ndi an woul d ot her wi se be ent i t l ed t o i nvoke based
on t hi s Tr eat y . "
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ever y par t of t he I ndi an Ter r i t or i es i s necessar i l y subj ect t o abor i gi nal
l and r i ght s at a gi ven t i me . Ar eas t hat have not been occupi ed or used
by nat i ve peopl es f or a consi der abl e per i od ar e f r ee of abor i gi nal t i t l e f or
t he t i me. - bei ng . 132 But as l ong as t hey ar e par t of t he I ndi an Ter r i t or i es
t hey r emai n avai l abl e f or nat i ve occupat i on i n t he f ut ur e . I n pr i nci pl e,
t hen, one can di st i ngui sh bet ween t he I ndi an Ter r i t or i es pr oper and t he
ar eas wi t hi n t he Ter r i t or i es t hat ar e subj ect t o abor i gi nal t i t l e .

Thi s di st i nct i on gi ves r i se t o t wo separ at e but r el at ed quest i ons .
Fi r st , i n what ways may l ands i n t he I ndi an Ter r i t or i es be conver t ed t o
Gener al Lands, and t hus made avai l abl e f or set t l ement ? Second, i n what
ways may abor i gi nal t i t l e be ext i ngui shed? The quest i ons ar e cl osel y
l i nked i n pr act i ce, because t he conver si on of l ands i n t he I ndi an Ter r i t or i es
t o Gener al Lands usual l y i nvol ves t he ext i ngui shment of abor i gi nal t i t l e,
and t he ext i ngui shment of abor i gi nal t i t l e of t en conver t s t he l ands i n
quest i on t o Gener al Lands . However , i n nei t her i nst ance i s t hi s al ways
t r ue . Thus, wher e t he l ands wi t hdr awn f r om t he I ndi an Ter r i t or i es ar e
vacant at t he t i me, t he wi t hdr awal does not ext i ngui sh t he abor i gi nal
t i t l e of any gr oup . Agai n, wher e a nat i ve gr oup abandons l ands i n t he
I ndi an Ter r i t or i es, t hei r abor i gi nal t i t l e t o t he l ands wi l l l apse af t er a
per i od, but t he l ands wi l l r emai n i n t he I ndi an Ter r i t or i es .

We wi l l deal f i r st wi t h t he ways of wi t hdr awi ng l ands f r om t he
I ndi an Ter r i t or i es, cover i ng bot h vacant and occupi ed l ands . I n doi ng
t hi s, we wi l l al so consi der most of t he met hods f or ext i ngui shi ng abor i g
i nal t i t l e . We wi l l t hen br i ef l y consi der met hods of ext i ngui shment t hat
do not i nvol ve a wi t hdr awal f r omt he I ndi an Ter r i t or i es .

( 1) Removal of Lands f r om t he I ndi an Ter r i t or i es

What l ands make up t he I ndi an Ter r i t or i es? The si mpl e answer ,
whi ch r equi r es el abor at i on, i s as f ol l ows . Under t he doct r i ne of abor i gi -
nal l and r i ght s, al l Nor t h Amer i can l ands cl ai med by t he Cr own pr e
sumpt i vel y f or mpar t of t he I ndi an Ter r i t or i es ; t he pr esumpt i on i s def eat ed
by pr oof of a l awf ul act conver t i ng por t i ons of t he I ndi an Ter r i t or i es i nt o
Gener al Lands or I ndi an Reser ves . The I ndi an Ter r i t or i es, t hen, ar e a
r esi dual cat egor y : t hey compr i se what r emai ns af t er l ands conver t ed t o

131 I n Si mon v . The Queen, i bi d . , i t was ar gued t hat t he Cr own had ext i ngui shed
nat i ve r i ght s t o al l t er r i t or i es i n Nova Scot i a out si de of I ndi an r eser ves, and i n so doi ng
had ext i ngui shed a t r eat y r i ght t o hunt over such l ands . The cour t hel d, at pp . 405- 407
( S . C. R. ) , 405- 406 ( D. L. R. ) , t hat st r i ct pr oof of t he f act of ext i ngui shment i s r equi r ed i n
each case, r emar ki ng : " I t i s i mpossi bl e f or t hi s Cour t t o consi der t he doct r i ne of ext i n-
gui shment ` i n t he ai r ' ; t he r espondent must anchor t hat ar gument i n t he bedr ock of
speci f i c l ands . " I n t he Cal der case, supr a, f oot not e 10, at pp . 404 ( S. C. R. ) , 210 D. L . R. ) ,
Hal l J . st at ed t hat t he onus of pr ovi ng ext i ngui shment of I ndi an t i t l e l i es on t he par t y
al l egi ng ext i ngui shment .

132 As wi l l be ar gued bel ow, t he f ai l ur e t o occupy or use l ands di d not br i ng about
t he i mmedi at e cessat i on of abor i gi nal t i t l e ; a cer t ai n per i od of t i me was necessar y .
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Gener al Lands and I ndi an Reser ves ar e subt r act ed . Her e we ar e con-
cer ned onl y wi t h t he t r ansf or mat i on of I ndi an Ter r i t or i es i nt o Gener al
Lands . The cr eat i on of I ndi an Reser ves wi l l be di scussed l at er . 133

Under t he doct r i ne of abor i gi nal t i t l e, t he pr i me met hod f or con-
ver t i ng I ndi an Ter r i t or i es i nt o Gener al Lands i s cessi on f r om t he nat i ve
occupant s t o t he Cr own. Ar gument s of var yi ng st r engt h can al so be
made f or addi t i onal met hods : Cr own occupat i on, st at ut or y t aki ng ; act of
st at e, Cr own gr ant , adver se possessi on, and act of t he Fr ench Cr own.
We wi l l exami ne each of t hese as a mat t er of Canadi an common l aw,
whi l e al so gi vi ng some at t ent i on t o t he Royal Pr ocl amat i on of 1763 and
t he Const i t ut i on Act s of 1867 and 1982 .

( a) Cessi on

A nat i ve gr oup may cede or sel l l ands i n i t s possessi on t o t he Cr own,
t hus ext i ngui shi ng i t s r i ght s i n accor dance wi t h t he t er ms of t he agr ee-
ment . Any l ands ceded out r i ght cease t o bel ong t o t he I ndi an Ter r i t or i es
and ent er t he gener al l and syst em of t he j ur i sdi ct i on . For a t r eat y t o
ext i ngui sh abor i gi nal t i t l e, i t must be concl uded vol unt ar i l y by t he gr oup
hol di ng t i t l e t o t he l and, wi t h knowl edge of t he si gni f i cance of t he
t r ansact i on .

Fr om t he ear l y st ages of Engl i sh set t l ement , pr i vat e i ndi vi dual s of t en
pur chased l ands f r om t he I ndi ans and cl ai med t o have obt ai ned a t i t l e
t hat was val i d wi t hi n t he gener al l and syst emof t he col ony . Such t r ans
act i ons wer e r epeat edl y f or bi dden by l egi sl at i on passed i n most of t he
Engl i sh col oni es, and wer e gener al l y out l awed by r oyal decr ee i n t he
Royal Pr ocl amat i on of 1763 . 131 Of f i ci al pr act i ce coupl ed wi t h st r ong
pol i cy consi der at i ons gave r i se t o a common l aw r ul e t hat abor i gi nal
t i t l e cannot be t r ansf er r ed t o pr i vat e per sons but onl y t o t he Cr own. " '
As not ed ear l i er , t hi s r ul e seemi ngl y di d not af f ect t he capaci t y of nat i ve
peopl es t o deal i n l ands among t hemsel ves, assumi ng t hat nat i ve cust om
per mi t t ed t r ansact i ons of t hi s ki nd . 136

The Feder al Cr own has t he excl usi ve power t o negot i at e l and ces-
si on agr eement s wi t h I ndi ans under sect i on 91( 24) of t he Const i t ut i on
Act , 1867 . 13 I ndi an l ands t hat ar e sur r ender ed t o t he Feder al Cr own
pass i nt o t he gener al l and syst em of t he Pr ovi nce i n whi ch t hey ar e

133 See bel ow, t he t ext at f oot not es 165- 171 .
134 See Sl at t er y, op . ci t . , f oot not e 19, pp . 112- 117, 310- 312 .
135 Johnson and Gr aham' s Lessee v . McI nt osh, supr a, f oot not e 36 ; Cal der v. At t or ney-

Gener al of Br i t i sh Col umbi a, supr a, f oot not e 10, per Judson J . , at pp . 320- 321 ( S. C. R. ) ,
151 D. L. R. ) , per Hal l J. , at pp. 381- 385 ( S . C. R. ) , 194- 196 ( D. L . R. ) . See t ext above at
f oot not es 52- 54 .

136 See t ext above, at f oot not e 54 .
137 . Supr a, f oot not e 43 . See t he di scussi on bel ow at f oot not es 174- 176, 188- 221 .



764

	

LA REVUE DU BARREAU CANADI EN

	

[ Vol . 66

l ocat ed and, i n t he absence of speci al agr eement s, ar e at t he di sposal of
t he Pr ovi nci al Cr own. 138 I t seems l i kel y t hat t he f eder al power t o negot i -
at e l and cessi ons has not ended wi t h t he ent r enchment of " exi st i ng abor i g-
i nal and t r eat y r i ght s" i n sect i on 35( 1) of t he Const i t ut i on Act , 1982 . 139

The sect i on pr ot ect s unext i ngui shed abor i gi nal l and r i ght s f r om f ut ur e
st at ut or y abr i dgment , but i t does not pr ohi bi t vol unt ar y cessi ons t o t he
Cr own . Never t hel ess, t he sect i on ar guabl y i mpor t s st r i ct const i t ut i onal
st andar ds saf eguar di ng t he i nt er est s of t he nat i ve gr oups concer ned and
ensur i ng t he essent i al f ai r ness of a cessi on . 140

( b) Cr own occupat i on

I t i s submi t t ed t hat t he Cr own or per sons act i ng under i t s aut hor i t y
may t ake possessi on of l ands wi t hi n t he I ndi an Ter r i t or i es t hat ar e not at
t hat t i me subj ect t o t he abor i gi nal r i ght s of any nat i ve gr oup . 141 These
l ands ent er t he gener al l and syst em of t he r el evant j ur i sdi ct i on and hence-
f or t h ar e not avai l abl e f or nat i ve appr opr i at i on under abor i gi nal t i t l e . For
t hi s mode t o oper at e, t he l ands i n quest i on must be f r ee of exi st i ng
abor i gi nal r i ght s . The f act t hat l ands ar e t empor ar i l y unoccupi ed does
not necessar i l y mean t hat t hey ar e l egal l y vacant , because, as wi l l be
seen bel ow, a cer t ai n per i od of t i me must pass bef or e a nat i ve gr oup
l oses t i t l e t o l ands t hat i t has ceased t o occupy .

I t coul d be ar gued, t o t he cont r ar y, t hat l ands i n t he I ndi an Ter r i t or i es
cannot be conver t ed t o Gener al Lands by occupat i on, because t hi s met hod
al l ows t he Cr own t o r educe uni l at er al l y t he st ock of l ands avai l abl e f or
abor i gi nal occupat i on wi t hout t he consent of t he nat i ve peopl es i ndi -
r ect l y af f ect ed. Thi s ar gument suggest s, i n ef f ect , t hat t he I ndi an Ter r i t or i es
ar e t he pat r i mony of nat i ve peopl es gener al l y, and cannot be appr opr i -
at ed by t he Cr own wi t hout nat i ve consent , i n t he absence of " val i d l egi s-
l at i on . The ar gument , however , i s not per suasi ve . Wer e i t t r ue, I ndi an
Ter r i t or i es t hat wer e not bur dened by abor i gi nal t i t l e coul d not r eadi l y
be conver t ed t o Gener al Lands because t her e woul d be no i dent i f i abl e
nat i ve gr oup capabl e of cedi ng t hem. Thus, such l ands woul d act ual l y
be mor e di f f i cul t f or t he Cr own t o obt ai n f or set t l ement t han l ands sub-
j ect t o abor i gi nal t i t l e, wher e t he t i t l e- hol der s coul d be i dent i f i ed .

138
St . Cat her i ne' s Mi l l i ng and Lumber Co . v . The Queen, supr a, f oot not e 52 .

139 Supr a, f oot not e 1 .
l ao

The ar gument i s made i n Sl at t er y I , ". , f ^ - t ot e 91 at pp 256- 257 ; B, OC. , . .

Sl at t er y, The Hi dden Const i t ut i on : Abor i gi nal Ri ght s i n Canada ( 1984) , 32 Amer . J . of

Comp . Law 361, at p . 387 .
141 As seen ear l i er , t he Cr own cannot , by vi r t ue of t he pr er ogat i ve, l awf ul l y t ake

possessi on of l ands bur dened by abor i gi nal t i t l e ; see t ext , supr a, at f oot not es 70- 79 .

Mor eover , pr i vat e i ndi vi dual s cannot gai n t i t l e t o vacant l ands i n t he I ndi an Ter r i t or i es

by occupat i on, i n t he absence of aut hor i t y f r om t he Cr own i n a gr ant ; see di scussi on

bel ow at f oot not es 158- 159 .
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I t seems pr obabl e, t hen, t hat occupat i on i s a val i d met hod of
t r ansf er r i ng l ands f r om t he I ndi an Ter r i t or i es, and t hat t he set t l ement of
cer t ai n par t s of Canada, such as por t i ons of t he St . Lawr ence Val l ey,
can be j ust i f i ed on t hi s basi s . I t shoul d be not ed, however , t hat t he
amount of l and avai l abl e f or uni l at er al occupat i on by t he Cr own was
al ways r el at i vel y smal l .

The Cr own or i t s deput i es must per f or m def i ni t e act s of possessi on
i n or der t o r emove vacant l ands f r om t he I ndi an Ter r i t or i es by occupa-
t i on . A Cr own gr ant coupl ed wi t h possessor y act s by t he gr ant ee woul d
be suf f i ci ent , but i t i s submi t t ed t hat a gr ant st andi ng al one woul d not . " '
Unl ess t he gr ant ee t akes possessi on, t he l and ar guabl y r emai ns avai l abl e
f or abor i gi nal occupat i on . Thi s obser vat i on, however , does not appl y t o
l ands wi t hdr awn f r om t he I ndi an Ter r i t or i es by ot her met hods, such as
cessi on . I t i s submi t t ed t hat t hese l ands ar e per manent l y r emoved f r om
t he pool of l ands avai l abl e f or abor i gi nal occupat i on, r egar dl ess of whet her
or not t hey ar e gr ant ed out by t he Cr own or ar e act ual l y i n anyone' s
possessi on . Ot her wi se t he Cr own mi ght have t o secur e t he cessi on of
l ands sever al t i mes over , and gr ant s of ceded l ands woul d of t en be af f ect ed
by uncer t ai nt y over t he l ands' st at us .

Occupat i on as a mode of wi t hdr awi ng l ands f r omt he I ndi an Ter r i t or i es
may have vi r t ual l y ceased t o oper at e i n t he pr ovi nces at Conf eder at i on,
due t o t he di vi si on of power s ef f ect ed i n t he Const i t ut i on Act , 1867 . 143

The pr ovi nci al Cr own has t he gener al power t o gr ant l ands wi t hi n pr o-
vi nci al boundar i es, but i t s capaci t y t o wi t hdr aw unoccupi ed l ands f r om
t he I ndi an Ter r i t or i es i s seemi ngl y l i mi t ed by sect i on 91( 24) of t he Act ,
whi ch gi ves t he f eder al gover nment j ur i sdi ct i on over " I ndi ans and Lands
r eser ved f or t he I ndi ans" . 44 The f eder al Cr own, on t he ot her hand,
ar guabl y has gener al l egi sl at i ve and admi ni st r at i ve aut hor i t y over abor i gi -
nal l ands under t hat sect i on, but l acks t he power t o gr ant such l ands t o
ot her s . ' 45 The r esul t may be t hat nei t her Cr own can wi t hdr aw vacant
l and f r om t he I ndi an Ter r i t or i es si mpl y by means of a gr ant .

( c) St at ut or y t aki ng

Abor i gi nal t i t l e, l i ke ot her pr oper t y r i ght s, can i n pr i nci pl e be st at ut or i l y
expr opr i at ed, subj ect t o any const i t ut i onal l i mi t at i ons . The st at ut e must
expr ess a cl ear i nt ent i on t o t er mi nat e I ndi an t i t l e, whet her by speci f i c
wor ds or necessar y i mpl i cat i on, and ambi guous phr aseol ogy wi l l be i nt er -

"
Cer t ai nl y, t he or i gi nal Royal Char t er s gr ant i ng Nor t h Amer i can l ands t o var i ous

gr oups and i ndi vi dual s wer e not i n pr act i ce t aken t o conver t I ndi an Ter r i t or i es i nt o l ands

unavai l abl e f or nat i ve appr opr i at i on ; see di scussi on i n Sl at t er y, op . ci t . , f oot not e 19, pp .

95- 125 .
143 Supr a, f oot not e 43 .
144

See i nf r a, at f oot not es 174- 176, 188- 221 .
14s

St . Cat her i ne' s Mi l l i ng and Lumber Co . v . The Queen, supr a, f oot not e 52 .
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pr et ed i n f avour of t he I ndi ans . t ab The t aki ng of nat i ve l ands pr esump-
t i vel y gi ves r i se t o a dut y t o pay f ai r compensat i on . 147 Gener al l y speak-
i ng, t he Cr own cannot expr opr i at e abor i gi nal l ands by pr er ogat i ve act ;
l egi sl at i on i s r equi r ed . " '

As we wi l l see l at er , i t can be ar gued t hat t he Royal Pr ocl amat i on
of 1763' 49 i mposed st r i ct const i t ut i onal l i mi t at i ons on t he power of l ocal
Canadi an l egi sl at ur es t o expr opr i at e abor i gi nal l and r i ght s . These r est r i c
t i ons r emai ned i n pl ace unt i l t he passage of t he Const i t ut i on Act , 1867, ' 50

or possi bl y unt i l t he St at ut e of West mi nst er , 1931 . ' 5 ' I n any case, by
vi r t ue of sect i on 91( 24) of t he Const i t ut i on Act , 1867, t he Feder al Par -
l i ament al one i s compet ent t o ext i ngui sh abor i gi nal t i t l e . 152 Si nce t he
enact ment of sect i on 35 of t he Const i t ut i on Act , 1982, ' 53 t he f eder al
power t o expr opr i at e abor i gi nal l ands i s def unct , except per haps i n cases
of necessi t y .

I n t he ear l y days of col oni zat i on, t he Cr own somet i mes conquer ed
abor i gi nal t er r i t or i es i n t he cour se of war . I n Br i t i sh l aw, t he pr oper t y
r i ght s of a conquer ed peopl e ar e pr esumed t o cont i nue undi st ur bed, i n
t he absence of some def i ni t e act of expr opr i at i on by t he Cr own per -
f or med i n t he cour se of acqui si t i on . " ' On t he occasi ons when t he Cr own
act ual l y conquer ed a nat i ve Amer i can gr oup, i t seems nor mal l y t o have

146 I n Cal der , supr a, f oot not e 10, at pp . 401- 404 ( S. C. R. ) , 208- 210 ( D. L . R. ) ,
Hal l J . at one poi nt st at es t hat l egi sl at i on must be " speci f i c" , and l at er t hat t he i nt ent i on
t o ext i ngui sh must be " cl ear and pl ai n" . I n t he Baker Lake case, supr a, f oot not e 16, at
pp . 566- 569, Mahoney J . hol ds t hat a cl ear i nt ent i on may be i nf er r ed f r om t he necessar y
ef f ect s of l egi sl at i on . As f or t he or i gi ns of t he r equi r ement , LaFor est J . A. comment s i n
Paul v . Canadi an Paci f i c Li mi t ed, supr a, f oot not e 91, at p . 33 : " Thi s appear s t o be a
speci al appl i cat i on of t he gener al pr esumpt i on t hat t he Legi sl at ur e does not , i n t he absence
of cl ear wor ds, i nt end t o i nt er f er e wi t h vest ed r i ght s . . . " The r ul e t hat st at ut es r el at i ng
t o I ndi ans shoul d be l i ber al l y const r ued i n t hei r f avour was l ai d down by t he Supr eme
Cour t of Canada i n Nowegi j i ck v . The Queen, [ 19831 I S . C . R. 29, at p . 36, ( 1983) , 144
D. L . R. ( 3d) 193, at p . 198 .

147

148

149

150

151

152

153

l oc . ci t . , f oot not e 140 .

See t ext , supr a, at f oot not es 90- 104 .

See t ext , supr a, at f oot not es 70- 79 .

Supr a, f oot not e 3 .

Supr a, f oot not e 43 .

22 Geo. V, c . 4 ( U. K. ) . See di scussi on bel ow at f oot not es 183- 1, 87 .

See di scussi on bel ow at f oot not es 174- 176, 188- 221 .
Supr a, f oot not e 1 . See di scussi on i n Sl at t er y, l oc . ci t . , f oot not e 91, and Sl at t er y,

154 Guer i n v . The Queen, supr a, f oot not e 4, per Di ckson J . , at pp . 378 ( S. C. R. ) ,
336 ( D. L . R. ) ; Cal der v . At t or ney- Gener al of Br i t i sh Col umbi a, supr a, f aot not e 10, per
Hal l J . , at pp . 402- 403 ( S . C. R. ) . 208- 209 ( D. L . R. ) ; Amodu Ti j ani v . Secr et ar y, Sout h
er n Ni ger i a, supr a, f oot not e 52 ; Oyekan v . Adel e, [ 19571 2 Al l E. R. 785 ( P. C. ) . See
di scussi on and r ef er ences i n Sl at t er y, op . ci t . , f oot not e 19, pp . 45- 62 .
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l ef t t hemi n t he. possessi on of t hei r l ands . However , at t i mes, l ands may

have been sei zed as an act of st at e and pl aced at t he di sposal of t he

col ony .

®f cour se, conquest ceased t o oper at e as a possi bl e mode of acqui r -

i ng abor i gi nal l ands once t he Cr own gai ned sover ei gnt y over t he nat i ve

peopl es i n quest i on . As subj ect s of t he Cr own, such peopl es woul d hence

f or t h be ent i t l ed t o i t s pr ot ect i on . Thei r l ands coul d not be sei zed by

execut i ve act , wi t hout aut hor i zi ng l egi sl at i on. 155

( e) Cr own gr ant

At common l aw, a Cr own gr ant of l and bur dened by abor i gi nal t i t l e

wi l l not ext i ngui sh i t , but wi l l t ake ef f ect subj ect t o t he t i t l e or el se be

voi d . 156 Thi s r ul e appl i es t o t he Feder al and Pr ovi nci al Cr owns, and al so

t o t he I mper i al Cr own and l ocal col oni al gover nment s bef or e Conf eder at i on .

ACr own gr ant aut hor i zed by l egi sl at i on i s i n a di f f er ent posi t i on .

I t s ef f ect on exi st i ng abor i gi nal r i ght s i s det er mi ned by a number of

f act or s, i ncl udi ng t he const i t ut i onal power s, of t he l egi sl at ur e i n ques

t i on, t he wor di ng of t he l egi sl at i on, and t he t er ms of t he gr ant . But t her e

i s a st r ong pr esumpt i on agai nst t he ext i ngui shment of abor i gi nal t i t l e

wi t hout nat i ve consent , whi ch i s di spl aced onl y by cl ear wor ds or neces-

sar y i nt endment . 157

( f ) Adver se possessi on

I t mi ght be t hought t hat l ands subj ect t o abor i gi nal t i t l e coul d be

acqui r ed by adver se possessi on, i n si t uat i ons wher e pr i vat e i ndi vi dual s

have occupi ed such l ands f or l ong per i ods of t i me . Put , as seen ear l i er ,

t he l and syst ems i nt r oduced i nt o t he Amer i can col oni es wer e f ounded on

t he pr i nci pl e t hat set t l er s coul d gai n t i t l e t o l and onl y by gr ant f r om t he

Cr own. Ti t l e t o ungr ant ed l and coul d not be obt ai ned at common l aw

ei t her by set t l i ng on i t or buyi ng i t f r omt he I ndi ans, and t he Pr ocl ama-

t i on of 1763 158. r ef l ect s t he common l aw on t hi s poi nt .

The r ul e may have har sh consequences i n par t i cul ar cases . Take t he

posi t i on of a pr i vat e i ndi vi dual who hi msel f and t hr ough hi s pr edeces-

sor s has been i n possessi on of abor i gi nal l ands cont i nuousl y f or over a

cent ur y . Let us suppose hi s possessi on i s not t ai nt ed by f r aud, secr ecy,

per mi ssi on, or f or ce, and t hat t hr oughout t hi s per i od t he or i gi nal nat i ve

15s The t echni cal r eason i s t hat t her e can be no act of st at e bet ween t he Cr own and
i t s subj ect s on Br i t i sh t er r i t or y ; see Sl at t er y, i bi d . , pp . 46- 48 . .

156 See t ext , supr a, at f oot not es 70- 79 .
157 See t ext , supr a, at f oot not e 146 .

158 Supr a, f oot not e 3 . See t ext above at f oot not es 52- 54 . The quest i on whet her t i t l e
t o I ndi an l ands may be gai ned by adver se possessi on under st at ut or y pr ovi si ons gover n-
i ng t he l i mi t at i on of act i ons i s a di st i nct mat t er .
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possessor s wer e capabl e i n l aw and f act of t aki ng act i on t o ej ect t he
squat t er s but f ai l ed, unt i l now, t o do so . I t can be ar gued t hat i n such
ci r cumst ances t he adver se possessor must sur el y be capabl e at common
l aw of def eat i ng t he cl ai m of t he abor i gi nal gr oup . What ever t he f or ce
of t hi s ar gument , i t i s har d t o see how i t can be accept ed wi t hout
under mi ni ng t he pr emi ses upon whi ch t he l and syst ems of t he col oni es
wer e const r uct ed .

I f , however , one accept s t he vi ew t hat pr i vat e i ndi vi dual s may acqui r e
t i t l e t o abor i gi nal l ands by l ong per i ods of adver se possessi on, abor i gi -
nal peopl es di spossessed i n t hi s manner ar guabl y woul d be ent i t l ed t o
r ecei ve monet ar y compensat i on f or t hei r l oss wher e t he di spossessi on
t ook pl ace wi t h t he suppor t of a gover nment al aut hor i t y . Take, f or exam-
pl e, a si t uat i on wher e a set t l er t ook possessi on of nat i ve l ands under a
Cr own gr ant t hat i n l aw di d not ext i ngui sh t he abor i gi nal t i t l e of t he
nat i ve occupant s, who never t hel ess wer e suf f i ci ent l y i nt i mi dat ed t o move
of f t he l and . I n such a case, t he gover nment i nvol ved or i t s successor
woul d have t he l egal dut y t o compensat e t he nat i ve peopl e, on t he ar gu-
ment t hat a de f act o expr opr i at i on of t hi s ki nd i s gover ned by t he same
pr esumpt i on r equi r i ng compensat i on as a st at ut or y expr opr i at i on . ' 59

( g) Act of t he Fr ench Cr own

I t coul d be ar gued t hat t er r i t or i es acqui r ed by t he Br i t i sh Cr own by
cessi on or conquest f r omFr ance di d not f or mpar t of t he I ndi an Ter r i t or i es
and, wi t h a f ew except i ons, wer e not bur dened wi t h abor i gi nal t i t l e or
any ot her f or m of nat i ve l and r i ght s . Thi s ar gument _mai nt ai ns t hat t he
Fr ench Cr own never gener al l y r ecogni zed t he exi st ence of nat i ve l and
r i ght s i n t he t er r i t or i es i t cl ai med, or al t er nat el y t hat i t ext i ngui shed such
r i ght s i n t he pr ocess of col oni zat i on . The onl y except i ons, on t hi s vi ew,
wer e a f ew smal l t r act s of l and speci f i cal l y set asi de by Fr ench aut hor i -
t i es f or I ndi an use . ' 60

Two sor t s of r esponses may be made t o such ar gument s . Fi r st , i t
can be ar gued t hat t he Fr ench di d not i n f act cl ai m f ul l t i t l e t o l ands
occupi ed by I ndi an nat i ons wi t hi n t he asser t ed boundar i es of NewFr ance . ' 6 '
Such a cl ai m woul d have been i mpr udent , because t he secur i t y and wel -
f ar e of t he Fr ench col ony depended on good r el at i ons wi t h t he nat i ve
peopl es . I n any case, t he number of Fr ench set t l er s was smal l , and l i t t l e

159 See t ext , supr a, at f oot not es 90- 104 .
16° See, f or exampl e, H. Br un, Les dr oi t s des I ndi ens sur l e t er r i t oi r e du Québec

( 1969) , 10 C. de D. 415, pp . 428- 430 .
161 For det ai l ed anal ysi s of t he r el evant document s, see : Sl at t er y, ov . ci t . , f oot not e

19, pp . 70- 94 ; B. Sl at t er y, Di d Fr ance Cl ai mCanada upon Di scover y?, i n J . M. Bumst ed
( ed . ) , I nt er pr et i ng Canada' s Past ( 1986) , Vol . I , pp . 2- 26, or i gi nal l y publ i shed i n ( 1978) ,
59 Can . Hi st . Rev . 139 . Se e al so W. J . Eccl es, Sover ei gnt y- Associ at i on, 1500- 1783
( 1984) , 65 Can. Hi st . Rev . 475.
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l and was needed t o accommodat e t hem. Much of t he l and set t l ed by t he
Fr ench i n t he St . Lawr ence Val l ey seems t o have been unoccupi ed at t he
t i me of set t l ement .

Second, i t can be ar gued t hat i n ar eas t hat t he Br i t i sh cr own acqui r ed
by conquest or cessi on f r om Fr ance, t he doct r i ne of abor i gi nal r i ght s
appl i ed as f ul l y as i t di d i n ar eas t hat Br i t ai n cl ai med as a mat t er of
or i gi nal r i ght . The st at us of l ands i n a conquer ed or ceded t er r i t or y such
as Acadi a or Canada i s gover ned by col oni al l aw, whi ch i ncor por at es
t he doct r i ne of abor i gi nal r i ght s . t 62 Under Br i t i sh col oni al l aw, t he l ands
gai ned f r omFr ance pr esumpt i vel y bel onged t o t he I ndi an Ter r i t or i es, i n
t he absence of some act conver t i ng t hemt o Gener al Lands .

Regar dl ess of t he posi t i on at common l aw, t he sal i ent pr ovi si ons of
t he Royal Pr ocl amat i on of 1763' 63 appl i ed t o t he l ands acqui r ed f r omt he
Fr ench Cr own, bot h i n Acadi a and Canada, and t hese pr ovi si ons const i
t ut e an of f i ci al r ecogni t i on by t he Br i t i sh Cr own of t he exi st ence of
subsi st i ng abor i gi nal l and r i ght s t o unceded I ndi an l ands wi t hi n t he t er r i t or i es
f or mer l y cl ai med by Fr ance . 16'

( 2) Loss of Abor i gi nal Ti t l e Wi t hi n The I ndi an Ter r i t or i es

We have seen t hat t he I ndi an Ter r i t or i es make up an ar ea wher e
abor i gi nal t i t l e i s gai ned by appr opr i at i on and mai nt ai ned by possessi on .
I t f ol l ows t hat abor i gi nal t i t l e may be l ost when a nat i ve gr oup vol unt ar
i l y l eaves i t s l ands and moves el sewher e . However , i n such a case, t he
gr oup' s t i t l e wi l l l apse onl y af t er a suf f i ci ent t i me has passed t o i ndi cat e
t hat t he gr oup has i r r evocabl y cut i t s l i nks wi t h t he l ands, and t aken up
per manent r esi dence el sewher e . How l ong a t i me t hi s t akes depends on
t he ci r cumst ances . I t seems unl i kel y t hat a nat i ve gr oup woul d l ose t i t l e
t o i t s f or mer l ands mor e r api dl y t han i t coul d acqui r e t i t l e t o i t s new
l ands .

When abor i gi nal t i t l e t o l ands i n t he I ndi an Ter r i t or i es i s ext i n-
gui shed by abandonment , t he l ands r ever t t o t he common pool of l ands
avai l abl e f or nat i ve use, and may be appr opr i at ed i n f ut ur e by ot her
nat i ve gr oups . I n ot her wor ds, t he l ands do not become Gener al Lands,
but r emai n par t of t he I ndi an Ter r i t or i es .

I V. Abor i gi nal Lands and I ndi an Reser ves

As we have seen, at an ear l y st age of col oni al set t l ement , t he cat egor i es
of I ndi an Ter r i t or i es and Gener al Lands wer e suppl ement ed by a t hi r d :

162 See t ext , supr a, at f oot not es 31- 33 .
163 Supr a, f oot not e 3 .
164 See Adams v . R. , [ 1985] 4 C. N. L . R. 39 ( Que . S. C. ) , [ 1985] 4 C. N. L . R. 123

( Que . C. S. P. ) , and det ai l ed di scussi on i n Sl at t er y, op. ci t . , f oot not e 19, esp . pp . 165- 174,
217- 227, 244- 247, 261- 267 . Cf . Br un, l oc . ci t . , f oot not e 160, at pp . 440- 450 . For
anal ysi s of t he Pr ocl amat i on of 1763, see t ext , i nf r a, at f oot not es 172- 173, 183- 187.
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" I ndi an Reser ves" . " ' An I ndi an Reser ve i s l and t hat has become per -
manent l y at t ached t o a par t i cul ar gr oup of nat i ve peopl e under a l egal
r egi me si mi l ar t o t hat of abor i gi nal t i t l e . Unl i ke l ands i n t he I ndi an
Ter r i t or i es, a Reser ve cannot be l ost by non- occupat i on or gai ned by
anot her gr oup si mpl y by appr opr i at i on . On t he ot her hand, a Reser ve i s
not gover ned by t he l and r egi me appl yi ng t o Gener al Lands but by a
speci al body of r ul es .

I ndi an Reser ves can be cl assi f i ed al ong var i ous l i nes . For our pur -
poses, t her e ar e t wo t ypes . I n t he f i r st t ype of r eser ve, t he gr oup' s t i t l e
can be t r aced back t o i t s t i t l e t o abor i gi nal l ands i n t he I ndi an Ter r i t or i es .
Ti t l e t o such a Reser ve i s t hus a der i vat i ve f or m of abor i gi nal t i t l e . I n
t he second t ype of Reser ve, t he gr oup' s t i t l e st ems f r om a st at ut or y
pr ovi si on, Cr own Gr ant , or ot her si mi l ar i nst r ument , and not f r omabor i gi -
nal t i t l e at common l aw. We wi l l cal l t he f i r st t ype, " Abor i gi nal Reser ves" ,
and t he second, " Gr ant ed Reser ves" .

A. Abor i gi nal Reser ves

Reser ves of t hi s t ype ar e r emar kabl y di ver se, and ar e of t en over l ai d
wi t h so t hi ck a veneer of hi st or y t hat t hey ar e not i mmedi at el y r ecogni z-
abl e . Some compr i se smal l pocket s of l and t hat wer e r et ai ned by a nat i ve
gr oup when t hey ceded t he r est t hei r abor i gi nal t er r i t or i es t o t he Cr own. 166

So l ong as t he l ands wer e not i ncl uded i n t he cessi on ( as di st i nct f r om
l ands t hat wer e sur r ender ed t o t he Cr own and t hen gr ant ed back t o t he
I ndi ans as Reser ves) , t he gr oup' s t i t l e t o t hem wi l l cont i nue t o r est on
t he common l aw, al t hough t he t r eat y may, of cour se, conf i r mi t . Reser ves
car ved by uni l at er al gover nment al act out of a gr oup' s unsur r ender ed
ancest r al l ands ar e i n t he same posi t i on, unl ess t he const i t uent act ext i n-
gui shes t he gr oup' s abor i gi nal t i t l e . " ' I t seems ar guabl e t hat Reser ves
may al so emer ge by mor e gr adual and i nf or mal pr ocesses, as when abor i gi -
nal l ands occupi ed by a par t i cul ar gr oup come t o be sur r ounded by Gen-
er al Lands, and acqui r e def i ni t e boundar i es and st r ong hi st or i cal t i es
wi t h t he gr oup i n quest i on . " '

165 See t ext above at f oot not e 55 . For a sur vey, see R. H. Bar t l et t , Reser ve Lands,
i n Mor se, op. ci t . , f oot not e 6, pp . 467- 578 .

166 See, f or exampl e, t he Robi nson Hur on Tr eat y of 1850, wher e t he I ndi ans cede
t o t he Cr own t hei r r i ght s t o a desi gnat ed t er r i t or y " save and except t he r eser vat i ons set
f or t h i n t he schedul e her eunt o annexed" ; Mor r i s, op . ci t . , f oot not e 27, p . 305 .

167 Thus, i n t he Guer i n case, supr a, f oot not e 4, Di ckson J . , af t er st at i ng t hat t he
I ndi an i nt er est i n a r eser ve was t he same as i n t r adi t i onal t r i bal l ands, went on t o r emar k,
at pp . 379 ( S. C. R. ) , 337 ( D. L. R. ) : " I t i s wor t h not i ng . . . t hat t he r eser ve i n quest i on
her e was cr eat ed out of t he anci ent t r i bal t er r i t or y of t he MusqueamBand by t he uni l at -
er al act i on of t he Col ony of Br i t i sh Col umbi a, pr i or t o Conf eder at i on . "

168 An exampl e may be t he St . Regi s Reser ve, t he hi st or y of whi ch i s di scussed i n
R. v . Adams, supr a, f oot not e 164 .
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. Gr ant ed Reser ves

Ot her Reser ves ar e hel d by vi r t ue of a Cr own act or st at ut e, and not
under t he common l aw doct r i ne of abor i gi nal t i t l e . Some, f or exampl e,
owe t hei r or i gi ns t o gr ant s t o I ndi an nat i ons di sl ocat ed as t he r esul t of
war , as wi t h t he l ands set asi de af t er t he Amer i can Revol ut i on f or I r oquoi s
Loyal i st s i n sout her n Ont ar i o, ` 9 and t he l ands gr ant ed t o t he Hur ons i n
Quebec dur i ng t he Fr ench r egi me . " ° Ot her Reser ves wer e cr eat ed by t he
Cr own out of l ands ceded t o i t by I ndi an t r eat y . These di f f er ( at l east
not i onal l y) f r omt r act s except ed f r oma sur r ender si nce t he I ndi ans' r i ght
t o such a t r act ar guabl y depends on t he t r eat y or ot her act cr eat i ng t he
r eser ve, r at her t han t he common l aw.

The f act t hat Gr ant ed Reser ves owe t hei r exi st ence t o par t i cul ar
pr ovi si ons t hat di f f er i n wor di ng and st at us cl ear l y al l ows f or t he possi -
bi l i t y t hat such Reser ves l ack a uni f or m l egal char act er . Never t hel ess,
we ar e bound t o t ake account of an aut hor i t at i ve and l ong- st andi ng j udi -
ci al hol di ng, r eaf f i r med by t he Supr eme Cour t i n Guer i n, t hat t i t l e t o
I ndi an Reser ves of al l sor t s i s i dent i cal t o abor i gi nal t i t l e . 171 On t hi s
vi ew, t her e i s no si gni f i cant l egal di f f er ence bet ween Abor i gi nal Reser ves
and Gr ant ed Reser ves, or bet ween Reser ve t i t l e and abor i gi nal t i t l e .

Thi s hol di ng i s obvi ousl y apt as r egar ds Abor i gi nal Reser ves, si nce
t i t l e t o t hese Reser ves or i gi nat es i n abor i gi nal t i t l e. But i t i s l ess cl ear l y
appl i cabl e t o Gr ant ed Reser ves . Whi l e i t i s ar guabl e t hat t he Cr own
under t he pr er ogat i ve cannot cr eat e r eser ves t hat depar t subst ant i al l y f r om
t he abor i gi nal model , i t seems unl i kel y t hat a l egi sl at ur e woul d be i nca-
pabl e of doi ng so . The j udi ci al hol di ng i s per haps best under st ood, t hen,
as l ayi ng down a pr esumpt i on of uni f or mi t y . On t hi s vi ew, t i t l e t o Gr ant ed
Reser ves i s pr esumpt i vel y t he same as t i t l e t o Abor i gi nal Reser ves and
abor i gi nal t i t l e gener al l y, i n t he absence of wor di ng i n t he gover ni ng act
t hat si gnal s a cl ear depar t ur e f r om t he nor mal model .

I t i s submi t t ed, however , t hat i n one r espect Reser ve t i t l e pr esump-
t i vel y di f f er s f r om abor i gi nal t i t l e i n i t s pur e f or m. Wher eas i n t he I ndi an
Ter r i t or i es abor i gi nal t i t l e i s f ounded on appr opr i at i on and mai nt ai ned
by possessi on, t i t l e t o a Reser ve i s per manent l y vest ed i n a par t i cul ar
gr oup, and cannot be l ost si mpl y by non- occupat i on or gai ned by anot her
gr oup by appr opr i at i on .

169 See t he account i n R. J. Sur t ees, I ndi an Land Sur r ender s i n Ont ar i o, 1763- 1867
( Resear ch Br anch, I ndi an and Nor t her n Af f ai r s Canada, 1984) , pp . 19- 26 .

17° See t he account of t he f oundat i on of t he r eser ve at Lor et t e i n G. F . G. St anl ey,
The Fi r st I ndi an ` Reser ves' i n Canada ( 1950) , 4 Rev. d' Hi st oi r e de l ' Am6r i que Fr ançai se
178, at pp . 191- 195 . For di scussi on of t he l egal st at us of Quebec r eser ves, see R. H.
Bar t l et t , I ndi an Reser ves i n Quebec ( U. of Sask . Nat i ve LawCent r e : 1984) .

" 1 Per Di ckson J . , supr a, f oot not e 4, at pp . 379 ( S . C. R. ) , 336- 337 ( D. L . R. ) ,
r eaf f i r mi ng t he hol di ng i n At t or ney- Gener al f or Quebec v . At t or ney- Gener al f or Can-
ada, supr a, f oot not e 82 . The hol di ng has at t r act ed i t s shar e of cr i t i ci sm. For a r ecent
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C. St at ut on Cl assi f i cat i ons of Nat i ve Lands

I t r emai ns t o expl ai n how t hi s common l aw cl assi f i cat i on of nat i ve
l ands r el at es t o such st at ut or y schemes as t he Royal Pr ocl amat i on of
1763, t he Const i t ut i on Act , 1867, and t he f eder al I ndi an Act s .

The Royal Pr ocl amat i on of 1763 r ef er s t o sever al over l appi ng cat e-
gor i es of nat i ve l ands . I ' 2 The f i r st i s descr i bed i n t he pr eambl e t o t he
I ndi an Par t , wher e t he Ki ng af f i r ms t hat t he I ndi an nat i ons who l i ve
under Br i t i sh pr ot ect i on " shoul d not be mol est ed or di st ur bed i n t he
Possessi on of such Par t s of Our Domi ni ons and Ter r i t or i es as, not hav-
i ng been ceded t o, or pur chased by Us, ar e r eser ved t o t hem, or any of
t hem, as t hei r Hunt i ng Gr ounds" . Thi s passage t r eat s as r eser ved f or
I ndi ans al l t hose par t s of t he Cr own' s domi ni ons i n Amer i ca t hat t he
I ndi ans have not ceded or sol d t o t he Cr own. The descr i pt i on i s br oad
enough t o cover bot h t he I ndi an Ter r i t or i es and Abor i gi nal Reser ves .
However , st r i ct l y i nt er pr et ed, i t mi ght not i ncl ude cer t ai n Gr ant ed Reser ves :
t hose cr eat ed out of I ndi an l ands t hat had al r eady been ceded t o t he
Cr own.

Lat er , t he Pr ocl amat i on r ef er s t o a br oader cat egor y of I ndi an l ands .
I t st at es t hat no pr i vat e per son shal l make any pur chases " of any Lands
r eser ved t o t he sai d I ndi ans" , and pr ovi des t hat such l ands can onl y be
pur chased by t he col oni al gover nment s . Thi s pr ovi si on r ef er s t o any
l ands what ever t hat ar e r eser ved t o t he I ndi ans, and so cover s not onl y
t he I ndi an Ter r i t or i es and Abor i gi nal Reser ves, but al so Gr ant ed Reser ves .

The t hi r d cat egor y descr i bed i n t he Pr ocl amat i on i s what may be
cal l ed " t he I ndi an Count r y" . Thi s cat egor y has at t r act ed a l ot of aca-
demi c and j udi ci al at t ent i on, appar ent l y on t he assumpt i on t hat i t i s st i l l
r el evant t oday . I n f act , t he cat egor y was over t aken by hi st or i cal event s
i n t he decade f ol l owi ng t he Pr ocl amat i on' s appear ance and has l ess l egal
i nt er est t han t he t wo cat egor i es consi der ed above . The Pr ocl amat i on cr e-
at es a t empor ar y pool of l ands l yi ng west of t he mai n set t l ed ar eas t hat
i s cl osed t o set t l ement and of f i ci al pur chases f or t he t i me bei ng . The
Count r y i s def i ned negat i vel y as al l Br i t i sh Ter r i t or i es l yi ng west of t he
Appal achi an Mount ai ns t hat ar e not i ncl uded wi t hi n t he col oni al bound-
ar i es of Quebec, East and West Fl or i da, and Ruper t ' s Land ( t he t er r i t or i es
gr ant ed t o t he Hudson' s Bay Company) . The i nt ent i on was t o pr event
any pur chases of I ndi an l ands f r om t aki ng pl ace i n t hi s ar ea f or t he t i me
bei ng ( even pur chases by col oni al gover nment s) , and t hus t o hal t t he
spr ead of whi t e set t l ement i nt o t he Amer i can i nt er i or . But t he Pr ocl ama-
t i on' s wor di ng makes i t cl ear t hat t he pr ovi si on was a t empor ar y expedi -
ent , and i n f act t he east er n boundar i es of t he I ndi an Count r y wer e r ede-

exampl e, see H. Br un, La possessi on et l a r égl ement at i on des dr oi t s mi mer s, f or est i er s
et de r éver si on dans l es r éser ves i ndi ennes du Québec ( 1985) , 30 McGi l l L. J . 415 .

172 Supr a, f oot not e 3 . For det ai l ed di scussi on, see Sl at t er y, op . ci t . , f oot not e 19,
pp . 191- 282 .
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f med and subst ant i al l y al t er ed i n a ser i es of t r eat i es negot i at ed wi t h var i ous
I ndi an nat i ons over t he next decade, wi t h t he Cr own' s appr oval . 173

The I ndi an Count r y i s a cr eat ur e of t he Pr ocl amat i on, and does not
r ef l ect t he common l aw cat egor i es consi der ed above. The Count r y cl ear l y
does not i ncl ude al l t he l ands i n t he I ndi an Ter r i t or i es . Lar ge par t s of
Quebec and Ruper t ' s Land, f or exampl e, wer e st i l l par t of t he I ndi an
Ter r i t or i es, yet t hey ar e excl uded f r om t he Count r y as def i ned . Nor does
i t i ncl ude most of t he Abor i gi nal and Gr ant ed Reser ves exi st i ng at t hat
per i od . For most pur poses, t he I ndi an Count r y i s of l i t t l e i nt er est t oday .
The cont i nui ng r el evance of t he Pr ocl amat i on of 1763 l i es i n t he gener al
pr ovi si ons deal i ng wi t h I ndi an l ands, whi ch i n essence cl osel y f ol l ow
t he t enet s of t he common l aw doct r i ne of abor i gi nal t i t l e .

Sect i on 91( 24) of t he Const i t ut i on Act , 1867 174 gi ves t he f eder al
Par l i ament excl usi ve j ur i sdi ct i on over " I ndi ans and Lands r eser ved f or
t he I ndi ans" . The phr ase l i kel y cover s al l l ands r eser ved f or abor i gi nal
peopl es, whet her I ndi an, I nui t , or Met i s . 17' The i mpor t ant quest i on i s
howbr oadl y t he t er m " r eser ved" shoul d be i nt er pr et ed .

I n t he , f i t . Cat her i ne' s case, 176 t he Pr i vy Counci l consi der ed t he
ar gument t hat sect i on 91( 24) does not cover l and occupi ed by vi r t ue of
t he Pr ocl amat i on of 1763, but onl y t r act s set asi de f or I ndi ans af t er t he
Pr ocl amat i on was i ssued . The Commi t t ee r ej ect ed t hi s ar gument , obser v-
i ng t hat t he wor ds used i n t he sect i on " ar e, accor di ng t o t hei r nat ur al
meani ng, suf f i ci ent t o i ncl ude al l l ands r eser ved, upon any t er ms or
condi t i ons, f or I ndi an occupat i on" . They cont i nued : " I t appear s t o be
t he pl ai n pol i cy of t he Act t hat , i n or der t o ensur e uni f or mi t y of admi n-
i st r at i on, al l such l ands, and I ndi an af f ai r s gener al l y, shal l be under t he
l egi sl at i ve cont r ol of one cent r al aut hor i t y . " 177 These obser vat i ons st r ongl y
suggest t hat sect i on 91( 24) cover s nat i ve l ands gener al l y, bot h t hose i n
t he I ndi an Ter r i t or i es as wel l as Abor i gi nal and Gr ant ed Reser ves . Thi s
concl usi on f ol l ows di r ect l y f r omt he hol di ng t hat Pr ocl amat i on l ands ar e
wi t hi n t he sect i on' s scope, f or , as we have j ust seen, al l f or ms of nat i ve
l ands ar e cover ed by one or ot her of t he Pr ocl amat i on' s pr ovi si ons .

Gr eat er uncer t ai nt y sur r ounds anot her st at ut or y cl ass of nat i ve l ands .
I n t he var i ous I ndi an Act s passed si nce Conf eder at i on, Par l i ament has

173 See, f or exampl e, L. I r e Vor sey, The I ndi an Boundar y i n t he Sout her n Col o-
ni es, 1763- 1775 ( 1966) .

174 Supr a, f oot not e 43 .
175 The t er m " I ndi ans" has been hel d t o i ncl ude t he I nui t or Eski mo peopl es, and

i t pr obabl y al so cover s some peopl e of mi xed bl ood, such as t he Met i s . See : Re Ter m
" I ndi ans" , [ 1939] S. C. R. 104; C. Char t i er , ` I ndi an' : An Anal ysi s of t he Ter mas Used
i n Sect i on 91( 24) of t he Br i t i sh Nor t h Amer i ca Act , 1867 ( 1978- 79) , 43 Sask . L. Rev .
37 ; P. W. Hogg, Const i t ut i onal Law of Canada ( 2nd ed . , 1985) , pp . 552- 553 .

176 Supr a, f oot not e 52 .
177 I bi d. , at p . 59 .
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si ngl ed out f or speci al t r eat ment a cat egor y of l ands usual l y descr i bed as
" r eser ves" . 178 The t er m i s def i ned i n sl i ght l y di f f er ent ways i n t he var i -
ous Act s . The cur r ent Act st at es t hat " r eser ve" means " a t r act of l and,
t he l egal t i t l e t o whi ch i s vest ed i n Her Maj est y, t hat has been set apar t
by Her Maj est y f or t he use and benef i t of a band" . 179 I f t hi s def i ni t i on i s
r ead i n t he l i ght of t he Pr ocl amat i on of 1763 and t he Pr i vy Counci l ' s
r emar ks i n St . Cat her i ne' s, i t ar guabl y ext ends not j ust t o gr ant ed l ands
but t o abor i gi nal l ands gener al l y . The common assumpt i on, however , i s
t hat a nar r ower cl ass of l ands i s desi gnat ed, al t hough how t hat cl ass
shoul d be i dent i f i ed i s pr obl emat i cal . Ther e i s ever y r eason t o t hi nk t hat
t he def i ni t i on i s not conf i ned t o gr ant ed l ands and t hat at l east cer t ai n
t ypes of l ands hel d under abor i gi nal t i t l e ar e cover ed, not abl y what we
have cal l ed Abor i gi nal Reser ves . " ' Whet her cover age ext ends beyond
such Reser ves t o abor i gi nal l ands gener al l y i s an open quest i on .

V. Legi sl at i ve Aut hor i t y over Abor i gi nal Ri ght s

Abor i gi nal r i ght s have cl ear l y been af f ect ed over t he year s by l egi sl at i on, "
but t he ext ent of t he i nr oads i s uncer t ai n . The mat t er i s compl i cat ed by
t he pr ovi si ons of sever al i mpor t ant const i t ut i onal document s, i ncl udi ng
t he Royal Pr ocl amat i on of 1763, t he Const i t ut i on Act , 1867, and t he
Const i t ut i on Act , 1982, whi ch shi el d abor i gi nal r i ght s f r om l egi sl at i ve
i nt r usi on . 182

I t can be ar gued, f or i nst ance, t hat t he I ndi an pr ovi si ons of t he
Royal - Pr ocl amat i on of 1763 1$3 coul d not be r epeal ed by Canadi an l egi s-
l at ur es pr i or t o 1931, but onl y by t he I mper i al Par l i ament . Thi s pr oposi
t i on r est s on j udi ci al hol di ngs t hat t he Pr ocl amat i on was an act of t he
I mper i al Cr own equi val ent i n f or ce and ef f ect t o an Act of Par l i ament . " a

17 $ See gener al l y R. H. Bar t l et t , The I ndi an Act of Canada ( Uni ver si t y of Saskat ch-
ewan Nat i ve LawCent r e, 1980) ; f i r st publ i shed i n ( 1977- 78) , 27 Buf . Law Rev . 581 .

179 I ndi an Act , supr a, f oot not e 112, s . 2( l ) .
i s° I n R. v . Lady McMast er , [ 19261 Ex . C. R. 68, t he cour t pr oceeded on t he basi s

t hat t he I ndi an l ands i n quest i on wer e Pr ocl amat i on l ands ( at pp . 69, 73) , and al so hel d,
at p . 75, t hat t he l ands wer e cover ed by cer t ai n pr ovi si ons of t he I ndi an Act . See al so:
R. v . East er br ook, [ 19291 Ex . C. R. 28, af f ' d . [ 19311 S. C. R. 210 ; St . Cat har i nes Mi l l -
i ng and Lumber Co . v . The Queen, supr a, f oot not e 52, at pp . 636- 637, per St r ong J .

1$ ' See t ext , supr a, at f oot not es 45- 47 .

1$= These ar e t he most gener al of t he r el evant i nst r ument s . But some par t s of Can-
ada ar e gover ned by par t i cul ar const i t ut i onal i nst r ument s of equal i mpor t ance . See, f or
exampl e, t he excel l ent di scussi on of t he const i t ut i onal t er ms gover ni ng t he t r ansf er of
Ruper t ' s Land and t he Nor t h- West er n Ter r i t or y t o Canada, i n K. McNei l , Nat i ve Cl ai ms
i n Ruper t ' s Land and t he Nor t h- West er n Ter r i t or y: Canada' s Const i t ut i onal Obl i gat i ons
( U. of Sask . Nat i ve Law Cent r e : 1982) . See, gener al l y, Cummi ng and Mi ckenber g, op .
ci t . , f oot not e 8 .

i ss Supr a, f oot not e 3 .
1$4 R. v . Lady McMast er , supr a . f oot not e 180, at pp . 72- 73 ; East er br ook v . R. ,

[ 19311 S. C. R. 210, at pp . 214- 215, 217- 218, af f i r mi ng [ 19291 Ex . C. R. 28, at pp .
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As such, i t ar guabl y had t he ef f ect of an I mper i al st at ut e and was par a-
mount t o l ocal st at ut es under t he Col oni al Laws Yal i di t y Act , 1865 . 185 I f
t hi s i s cor r ect , pr e- Conf eder at i on col oni al l egi sl at i on must be r ead sub-
j ect t o t he Pr ocl amat i on' s t er ms . The same may hol d . t r ue of st at ut es
passed by t he Canadi an Par l i ament and pr ovi nci al l egi sl at ur es pr i or t o
t he St at ut e of West mi nst er , 186 whi ch i n 1931 r el eased Canada f r om any
i mper i al bonds ot her t han t hose embodi ed i n t he Const i t ut i on Act s . 187

Asecond i ssue r el at es t o t he di st r i but i on of power s bet ween f eder al
and pr ovi nci al l egi sl at ur es under t he Const i t ut i on Act , 1867, 188 sect i on
91( 24) of whi ch gi ves t he Canadi an Par l i ament excl usi ve aut hor i t y over
" I ndi ans, and Lands r eser ved f or t he I ndi ans" . Abor i gi nal r i ght s ar e
i nt i mat el y connect ed wi t h t he speci al st at us and capaci t i es of I ndi an peo-
pl es and t he possessi on and use of t hei r l ands . 189 I t seems pr obabl e,
t hen, t hat t hey f or m an i nt r i nsi c par t of t he subj ect - mat t er s cover ed by
sect i on 91( 24) . ®n t hi s vi ew, t he f eder al Par l i ament has t he excl usi ve
power t o deal wi t h abor i gi nal r i ght s, and, subj ect t o t he possi bl e const i -
t ut i onal l i mi t at i ons ment i oned above, i t may exer ci se t hat power so as t o
r egul at e or ext i ngui sh t he r i ght s i n quest i on . "

Under gener al const i t ut i onal pr i nci pl es, t he pr ovi nces cannot l egi s-
l at e i n r el at i on t o subj ect - mat t er s f al l i ng wi t hi n excl usi ve f eder al j ur i s-

29- 30 ; R. v . Whi t e and Bob ( 1964) , 50 D. L. R. ( 2d) 613 ( B. C. C. A. ) , per Nor r i s J . A. , at
pp . 636, 644; R. v . I saac, supr a, f oot not e 71, per MacKei gan C. J . , at p. 478, per
Cooper J . A. , at p . 496; Cal der v . At t or ney Gener al of Br i t i sh Col umbi a, supr a, f oot -
not e 10, per Hal l J . , at pp . 394- 395 ( S. C. R. ) , 203 ( D. L . R. ) . The Pr ocl amat i on' s val i d-
i t y and l egal ef f ect s ar e consi der ed i n Sl at t er y, op . ci t . , f oot not e 19, pp . 283- 313 .

185 R. v . Whi t e and Bob, i bi d . , per Nor r i s J . A. , at p . 662 ; R. v. I saac, supr a,
f oot not e 71, per MacKei gan C. J . , at p . 485; R. v . Secr et ar y of St at e f or For ei gn and
Commonweal t h Af f ai r s, [ 1982] 2 Al l E. R. 118 ( C. A. ) , per Lor d Denni ng M. R. , at pp.
124, 125 . The ar gument s pr o and con ar e di scussed i n Sl at t er y, op . ci t . , f oot not e 19,
pp . 315- 319 .

186 Supr a, f oot not e 151 .
187 See Hogg, op . ci t . , f oot not e 175, pp . 40- 42; Sl at t er y, l oc. ci t . , f oot not e 31, at

pp . 393- 396 .
188 Supr a, f oot not e 43 . See gener al l y, Lysyk, l oc . ci t . , f oot not e 57 ; K. M. Lysyk,

Const i t ut i onal Devel opment s Rel at i ng t o I ndi ans and I ndi an Lands : An Over vi ew, i n
Law Soci et y of Upper Canada Speci al Lect ur es, The Const i t ut i on and. t he Fut ur e of
Canada ( 1978) , pp . 201- 228 ; Hogg, op . ci t . , f oot not e 175, pp . 551- 562 ; K. McNei l ,
I ndi an Hunt i ng, Tr appi ng and Fi shi ng Ri ght s i n t he Pr ai r i e Pr ovi nces of Canada ( Uni -
ver si t y of Saskat chewan Nat i ve Law Cent r e : 1983) ; N. Lyon, Const i t ut i onal I ssues i n
Nat i ve Law, i n Mor se, op . ci t . , f oot not e 6, _pp . 408- 451 ; D. Sander s, The Appl i cat i on
of Pr ovi nci al Laws, i n Mor se, i bi d. , pp . 452- 466 ; P. Hughes, I ndi ans and Lands Reser ved
f or t he I ndi ans : Of f - Li mi t s t o t he Pr ovi nces? ( 1983) , 21 Osg. Hal l LawJ . 82 .

189 The r equi r ement of a cl ose connect i on wi t h I ndi an st at us or r i ght s i s ar t i cul at ed
by Beet z J . i n Four B Manuf act ur i ng Lt d. v . Uni t ed Gar ment Wor ker s of Amer i ca,
[ 19801 1 S . C. R. 1031, at pp . 1047- 1048, ( 1979) , 102 D. L . R. ( 3d) 385, at p. 397 .

190 R. v . Der r i ksan, supr a, f oot not e 45 ; Kr uger and Manuel v. The Queen, supr a,
f oot not e 45, at pp . 116 ( S . C. R. ) , 443 ( D . L . R. ) .
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di ct i on . Thus, pr ovi nci al l aws t hat si ngl e out I ndi ans and I ndi an l ands
f or speci al t r eat ment ar e i nval i d . " ' Thi s does not mean, however , t hat
t hese subj ect s ar e i mmune t o pr ovi nci al power . Pr ovi nci al l aws of gen-
er al appl i cat i on may appl y t o t hem i n aspect s f al l i ng wi t hi n pr ovi nci al
j ur i sdi ct i on . " ' I t i s cl ear , f or exampl e, t hat pr ovi nci al t r af f i c l aws gov-
er n I ndi ans dr i vi ng on a publ i c r oad, and t hat t he l aws of cont r act appl y
t o I ndi ans shoppi ng i n a nor mal dr ug- st or e .

Never t hel ess, t her e i s a poi nt at whi ch pr ovi nci al l aws of gener al
appl i cat i on i nt r ude i nt o f eder al j ur i sdi ct i on . That poi nt i s r eached wher e
t he l aws af f ect mat t er s t hat ar e i nt egr al t o t he f eder al heads of power . 193

Pr ovi nci al l aws of gener al appl i cat i on t hat i mpai r t he par t i cul ar st at us,
capaci t i es, or r i ght s of I ndi ans qua I ndi ans, 194 t hat af f ect t he possessi on
and use of I ndi an l ands, 195 or t hat abr ogat e or qual i f y I ndi an t r eat y r i ght s" '
ar e i nval i d or must be r ead down so as not t o af f ect t he f eder al mat t er s
i n quest i on . " ' Abor i gi nal r i ght s l i e at t he cor e of r i ght s hel d by I ndi ans
qua I ndi ans . I n many i nst ances, t hey ar e i nt i mat el y connect ed wi t h t he
use of I ndi an l ands, as wi t h abor i gi nal t i t l e and hunt i ng and f i shi ng
r i ght s . I n ot her cases, t hey ar e r ecogni zed or def i ned i n t r eat i es wi t h t he

191 R. v . Sut her l and, [ 1980] 2 S. C. R. 451, at pp . 455- 456, ( 1980) , 113 D. L . R. ( 3d)
374, at pp . 378- 379 ; Di ck v . The Queen, supr a, f oot not e 57, at pp . 322- 323 ( S. C. R. ) ,
56- 57 ( D. L . R. ) .

192 Car di nal v . At t or ney Gener al of Al ber t a, [ 1974] S . C . R. 695, at p . 703, ( 1973) ,
40 D. L . R. ( 3d) 553, at pp . 559- 560 .

193 Four B Manuf act ur i ng Lt d . v . Uni t ed Gar ment Wor ker s, supr a, f oot not e 189,
per Beet z J . , at pp . 1047 ( S. C. R. ) . 396- 397 ( D. L . R. ) .

19a Nat ur al Par ent s v . Super i nt endent of Chi l d Wel f ar e, [ 197612 S. C. R. 751, ( 1975) ,
60 D. L . R. ( 3d) 148, per Laski n C. J . , at pp . 760- 763 ( S. C. R. ) , 154- 156 ( D. L. R. ) , per
Mar t i and J . , at pp . 775 ( S. C. R. ) , 165- 166 ( D. L . R . ) , per Ri t chi e J . , at pp . 777 ( S. C. R. ) ,
167 ( D. L . R. ) ; Four B Manuf act ur i ng Lt d . v . Uni t ed Gar ment Wor ker s, supr a, f oot not e
191, per Beet z J . , at pp . 1047- 1048 ( S. C. R. ) , 397 ( D. L. R. ) ; Di ck v . The Queen, supr a,
f oot not e 57, at pp . 315- 321, 325- 326 ( S . C. R . ) , 51- 55, 59 ( D. L . R. ) .

195 The l eadi ng case i s Der r i ckson v . Der r i ckson, [ 1986] 1 S. C. R. 285, at pp .
295- 296, ( 1986) , 26 D. L . R. ( 4t h) 175, at pp . 183- 184 . For ear l i er aut hor i t i es, see, R. v .
Ji m ( 1915) , 26 C. C. C. 236 ( B. C. S. C. ) ; R. v . Rodger s, [ 1923] 3 D. L . R. 414 ( Man .
C. A . ) ; Cor por at i on of Sur r ey v . Peace Ar ch Ent er pr i ses ( 1970) , 74 W. W. R. 380
( B . C. C . A. ) ; Car di nal v . At t or ney Gener al of Al ber t a, supr a, f oot not e 192, per Mar t l and .
J . , at pp . 704- 708 ( S. C. R. ) , 560- 563 ( D. L . R. ) ; Mi l l br ook I ndi an Band v . Nor t her n
Count i es Resi dent i al Tenanci es Boar d ( 1978) , 84 D. L. R. ( 3d) 174 ( N . S. S. C. ) ; West er n
I ndust r i al Cont r act or s Lt d. v . Sar cee Devel opment s Lt d. ( 1979) , 98 D. L . R. ( 3d) 424, at
pp . 428- 429 . 435- 436 ( Al t a . A. D. ) , The Queen v . Smi t h ( 1980) . 113 D. L. R . ( 3d) 522,
at pp. 571- 572 ( F . C. A. ) ; Re St ony Pl ai n I ndi an Reser ve No . 135 ( 1981) , 130 D. L . R.
( 3d) 636, at p . 654 ( Al t a . C. A. ) .

196 R. v . Whi t e and Bob, supr a, f oot not e 184, per Davey J . A. , at p. 618 ; appr oved
i n Kr uger and Manuel v . The Queen, supr a, f oot not e 45, at pp . 113 ( S. C. R. ) , 440
( D. L . R. ) , and Si mon v . The Queen, supr a, f oot not e 15, at pp . 441 ( S. C. R. ) , 410 ( D. L. R. ) .

197 See di scussi on i n Di ck v . The Queen, supr a, f oot not e 57, at pp . 332 ( S. C . R. ) ,
56 ( D. L . R. ) .
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Cr own. Ther e i s t hus a st r ong ar gument f or t he vi ew t hat abor i gi nal
r i ght s cannot be i mpai r ed by pr ovi nci al l aws of gener al appl i cat i on . " '

The same r esul t f l ows f r omt he doct r i ne of f eder al par amount cy . ' 99

Thi s doct r i ne hol ds t hat , wher e t her e i s a conf l i ct bet ween ot her wi se
val i d f eder al l aws and pr ovi nci al l aws af f ect i ng f eder al subj ect - mat t er s
such as I ndi ans and I ndi an l ands, t he f eder al l aws wi l l pr evai l . " ' The
common l aw r ul es gover ni ng abor i gi nal r i ght s ar e ar guabl y f eder al l aws
f or t hese pur poses, and t he same hol ds t r ue of t he Royal Pr ocl amat i on
of 1763 . These t wo poi nt s wi l l be consi der ed separ at el y .

I t has been hel d t hat common l aw r ul es f al l i ng wi t hi n t he j ur i sdi c-
t i on of t he Canadi an Par l i ament ar e par amount t o pr ovi nci al l aws . Thi s
was t he bur den of t he Supr eme Cour t ' s r ul i ng i n Bi sai l l on v . Keabl e, 2° 1

wher e Beet z J . , speaki ng f or t he cour t , st at ed : " . . . I do not see why
t he f eder al Par l i ament i s under an obl i gat i on t o codi f y l egal r ul es i f i t
wi shes t o ensur e t hat t hey have par amount cy over pr ovi nci al l aws, at
l east when some of t hose l egal r ul es f al l under i t s excl usi ve j ur i sdi c-
t i on . . . " . On t hi s vi ew, pr ovi nci al st at ut es i nconsi st ent wi t h t he com-
mon l aw r ul es gover ni ng abor i gi nal r i ght s ar e i nef f ect i ve even when
t hey woul d ot her wi se be val i d under t he const i t ut i onal di vi si on of power s . "

Pr e- Conf eder at i on act s t hat f al l wi t hi n f eder al j ur i sdi ct i on ar e al so
f eder al l aws f or pur poses of t he par amount cy r ul e . Thi s concl usi on f l ows

19s The Supr eme Cour t has not yet deci ded whet her pr ovi nci al l aws of gener al
appl i cat i on may af f ect abor i gi nal r i ght s ex pr opr i o vi gor e and apar t f r om t he ef f ect of
sect i on 88 of t he I ndi an Act , consi der ed bel ow. The maj or appeal s t o t he Supr eme Cour t
on t he appl i cat i on of pr ovi nci al l aws t o I ndi an hunt i ng r i ght s have been ar gued and
deci ded apar t f r om t he quest i on of abor i gi nal r i ght s and t i t l e ; see Kr uger and Manuel v .
The Queen, supr a, f oot not e 45, at pp . 108- 109 ( S . C. R. ) , 437 ( D. L . R. ) ; Di ck v . The
Queen, supr a, f oot not e 57, at pp . 315 ( S. C. R. ) , 51 ( D. L . R. ) . I n Car di nal v . At t or ney
Gener al of Al ber t a, supr a, f oot not e 192, at pp. 706- 707 ( S. C. R. ) , 562 ( D. L . R. ) , Mar t l and
J . expr essed t he opi ni on t hat a pr ovi nci al game l aw of gener al appl i cat i on woul d not
r el at e t o I ndi ans qua I ndi ans and so woul d appl y t o I ndi ans hunt i ng out si de a r eser ve .
But t he deci si on t ur ned on t he wor di ng of t he Al ber t a Nat ur al Resour ces Tr ansf er Agr ee-
ment , and abor i gi nal hunt i ng r i ght s wer e not at i ssue . By cont r ast , i n Di ck v . The
Queen, i bi d. , pp . 320 ( S. C. R. ) , 55 ( D. L . R. ) , Beet z J . not ed t hat t her e was consi der abl e
evi dence capabl e of suppor t i ng t he concl usi on t hat pr ovi nci al l egi sl at i on r est r i ct i ng hunt -
i ng di d i n f act i mpai r t he I ndi anness of t he Band i n quest i on t her e, and adopt ed t hat
assumpt i on f or t he pur poses of t he deci si on .

i 99 See, gener al l y, Hogg, op . ci t . , f oot not e 175, Chap . 16 .
z° ° Four B Manuf act ur i ng Lt d. v . Uni t ed Gar ment Wor ker s of Amer i ca, supr a,

f oot not e 189, per Beet z J . , at pp . 1048- 1049 ( S . C. R. ) , 398 ( D. L. R. ) .
20' [ 198312 S. C. R. 60, at p . 108, ( 1983) , 2 D. L . R. ( 4t h) 193, at p . 232 .
202 See di scussi on i n R. v . I saac, supr a, f oot not e 71, per MacKei gan C. J . , at p .

469 . The poi nt must be di st i ngui shed f r om t he ar gument , di scussed i n Di ck v . The
Queen, supr a, f oot not e 57, t hat pr ovi nci al l aws of - gener al appl i cat i on t hat have t he
ef f ect of l i mi t i ng cer t ai n abor i gi nal r i ght s ar e i nval i d i nsof ar as t hey af f ect I ndi ans as
I ndi ans, because t hey i nt r ude i nt o an ar ea of excl usi ve f eder al j ur i sdi ct i on . The l at t er
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f r om sect i on 129 of t he Const i t ut i on Act , 1867, 203 whi ch pr ovi des t hat
l aws i n ef f ect i n t he uni t i ng col oni es shal l cont i nue i n ef f ect af t er Con-
f eder at i on, subj ect t o al t er at i on or r epeal by t he l egi sl at ur e empower ed
t o deal wi t h t he subj ect - mat t er i n quest i on . So, wher e t he subj ect - mat t er
of a pr e- Conf eder at i on l aw f al l s under f eder al j ur i sdi ct i on, Par l i ament
al one can r epeal or amend i t . 204 I t f ol l ows t hat such a l aw i s par amount
t o pr ovi nci al l aws t hat ar e i nconsi st ent wi t h i t s t er ms . Ot her wi se a pr ov-
i nce woul d ef f ect i vel y be abl e t o amend or r epeal a pr e- Conf eder at i on
l aw f al l i ng wi t hi n f eder al j ur i sdi ct i on . As seen above, t he Canadi an Par -
l i ament has t he excl usi ve power t o r epeal t he I ndi an pr ovi si ons of t he
Pr ocl amat i on of 1763, under sect i on 91( 24) of t he Const i t ut i on Act ,
1867 . 20 ' Ther ef or e, t he Pr ocl amat i on t akes pr ecedence over conf l i ct i ng
pr ovi nci al l aws .

Thi s, t hen, i s t he gener al scheme t hat r esul t s f r om t he di vi si on of
power s under t he Const i t ut i on Act , 1867 . However , t he oper at i on of t he
scheme i s si gni f i cant l y af f ect ed by sect i on 88 of t he f eder al I ndi an Act , 206

whi ch pr ovi des :
Subj ect t o t he t er ms of any t r eat y and any ot her Act of t he Par l i ament of Canada,
al l l aws of gener al appl i cat i on f r om t i me t o t i me i n f or ce i n any pr ovi nce ar e
appl i cabl e t o and i n r espect of I ndi ans i n t he pr ovi nce, except t o t he ext ent t hat
such l aws ar e i nconsi st ent wi t h t hi s Act or any or der , r ul e, r egul at i on or by- l aw
made t her eunder , and except t o t he ext ent t hat such l aws make pr ovi si on f or any
mat t er f or whi ch pr ovi si on i s made by or under t hi s Act .

Thi s sect i on gi ves f or ce t o pr ovi nci al l aws of gener al appl i cat i on t hat
woul d ot her wi se be i nval i d i n t hei r appl i cat i on t o I ndi ans . 207 I t achi eves
t hi s r esul t by i ncor por at i ng t hem i nt o f eder al l aw. The l aws i ncor por at ed
ar e subor di nat ed t o t he t er ms of " any t r eat y" , " any ot her Act of t he
Par l i ament of Canada" , and t he pr ovi si ons of t he I ndi an Act and i t s
at t endant l egi sl at i on . The sect i on does not r ef er t o t he common l aw
r ul es gover ni ng abor i gi nal r i ght s . I t f ol l ows t hat t hese r ul es can be over r i den
by pr ovi nci al st at ut es adopt ed as f eder al l aw. ' O' Thi s concl usi on, how-
ever , i s subj ect t o sever al i mpor t ant qual i f i cat i ons .

ar gument does not asser t t he exi st ence of a f eder al l aw par amount t o t he pr ovi nci al
st at ut es i n quest i on, and so di f f er s f r om t he poi nt made her e .

203 Supr a, f oot not e 43 . See Hel l ens v . Densmor e, [ 1957] S. C. R. 768, at p . 784
( 1957) , 10 D. L . R. ( 2d) 561, at p . 569; Re Br oddy ( 1982) , 142 D. L . R. ( 3d) 151 ( Al t a .
C. A. ) ; R. v . I saac, supr a, f oot not e 71, per MacKei gan C. J . , at p . 468 .

204 Dobi e v . The Tempor al i t i es Boar d ( 1882) , 7 A. C. 136 ( P. C. ) . For di scussi on
and f ur t her r ef er ences, see A. H. F. Lef r oy, The Law of Legi sl at i ve Power i n Canada
( 1897- 98) , pp . 365- 371 ; A. H. F . Lef r oy, Canada' s Feder al Syst em ( 1913) , pp . 161- 163 .

205 See t ext , supr a, at f oot not es 174- 177 .
206 Supr a, f oot not e 112 .
207 Di ck v . The Queen, supr a, f oot not e 57 .
208 Kr uger and Manuel v . The Queen, supr a, f oot not e 45, at pp. 115- 117 ( S . C. R. ) ,

442- 443 ( D . L . R. ) .
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The f i r st st ems f r om t he Royal Pr ocl amat i on of 1763 . 2° 9 Sect i on 88
r ef er s t o " any t r eat y and any ot her Act of t he Par l i ament of Canada" .
The wor d " ot her " i s si gni f i cant , f or i t i ndi cat es t hat t he phr ase " Act of
Par l i ament " i s used i n a sense br oad enough t o i ncl ude t r eat i es . Yet
most I ndi an t r eat i es wer e Cr own act s t hat wer e never appr oved or r at i -
f i ed by t he Canadi an Par l i ament . And i t has never been t hought t hat an
I ndi an t r eat y must be r at i f i ed by Par l i ament t o meet t he sect i on' s r equi r e-
ment s . Second, i t i s cl ear t hat I ndi an t r eat i es si gned by t he Cr own bef or e
Conf eder at i on ar e cover ed by t he sect i on, even t hough t hey obvi ousl y
cannot be vi ewed as " ot her " act s of a Par l i ament not yet i n exi st ence . 210

I t seems possi bl e, t hen, t hat t he phr ase " Act of t he Par l i ament of Can-
ada" does not r ef er excl usi vel y t o l aws passed by Par l i ament but i ncl udes
al l l aws and act s i n f or ce i n Canada t hat ar e subj ect t o r epeal by Par l i a-
ment , i ncl udi ng Cr own act s pr i or t o Conf eder at i on .

211 ®n t hi s vi ew, t he
Pr ocl amat i on of 1763 qual i f i es f or t he sect i on' s pr ot ect i on . The quest i on
has yet t o be deci ded by t he Supr eme Cour t . Never t hel ess, l ower cour t s
have hel d t hat t he Pr ocl amat i on i s not a t r eat y or act of Par l i ament saved
by t he sect i on . 212

The second qual i f i cat i on i s f ounded on t he f act t hat sect i on 88 makes
pr ovi nci al l aws appl i cabl e t o " I ndi ans" but does not r ef er t o " l ands
r eser ved f or t he I ndi ans" . Sect i on 91( 24) of t he Const i t ut i on Act , 1867 gi ves
Par l i ament j ur i sdi ct i on over bot h subj ect - mat t er s, and t he Supr eme Cour t
has hel d t hat t hey ar e t wo di st i nct heads of power . 213 I t f ol l ows t hat
sect i on 88 does not r ef er ent i al l y i ncor por at e pr ovi nci al l aws t hat af f ect
t he possessi on and use of l ands r eser ved f or I ndi ans . 214 Thi s i nt er pr et a-

209 Supr a, f oot not e 3.
210 R. v . Whi t e and Bob, supr a, f oot not e 184 ( af f i r med on appeal , [ 19561 S. C. R.

vi , ( 1965) , 52 D. L . R. ( 2d) 481n) ; Si mon v . The Queen, supr a, f oot not e 15, at pp .
408- 410 ( S. C . R. ) , 407- 409 ( D. L . R. ) .

21
1 The cour t s have gi ven a si mi l ar l y br oad i nt er pr et at i on t o t he phr ase " l aws of

gener al appl i cat i on f r om t i me t o t i me i n f or ce i n any pr ovi nce" , st at i ng t hat i t i ncl udes
not onl y l aws passed by pr ovi nci al l egi sl at ur es but al so any l aws t hat f or m par t of
pr ovi nci al l aw, such as l aws of Engl and r ecei ved i nt o t he pr ovi nce ; The Queen v . Geor ge,
[ 19661 S. C. R. 267, at pp . 280- 281, ( 1966) , 55 D. L . R. ( 2d) 386, at p . 398, per Mar t l and
J . ; Nat ur al Par ent s v . Super i nt endent of Chi l d Wel f ar e, supr a, f oot not e 194, per Laski n
C. J . C. , at pp . 759 ( S. C. R. ) , 153 ( D. L . R. ) ; Kr uger and Manuel v'. The Queen, supr a,
f oot not e 45, at pp . 109 ( S . C. R. ) , 438 ( D. L . R. ) .

212 Kr uger and Manuel v . The Queen ( 1975) , 60 D. L . R. ( 3d) 144, at p . 147
( B . C. C. A. ) ( not consi der ed on f ur t her appeal t o t he Supr eme Cour t of Canada, supr a,
f oot not e 45) ; R. v . Tenni sco ( 1981) , 131 D. L . R. ( 3d) 96 ( Ont . H. C. ) , r ever si ng ( 1980) ,
[ 19831 1 C. N. L . R. 112 ( Ont . RC. ) ; R. v . Pol chi es ( 1982) , 113 A. P. R. 449, at p . 454
( N. B. C. A. ) .

213 Four B Manuf act ur i ng Lt d . v . Uni t ed Gar ment Wor ker s, supr a, f oot not e 189,
at pp . 1040- 1050 ( S . C. R. ) , 398- 399 ( D. L . R. ) .

214 R. v . Johns ( 1962) , 133 C. C. C. 43, at p . 47 ( Sask . C. A. ) ; R. v . I saac, supr a,
f oot not e 71, per MacKei gan C. J . , at p . 474; Mi l l br ook I ndi an Band v. Nor t her n Coun-
t i es Resi dent i al Tenanci es Boar d, supr a, f oot not e 195, at pp . 182- 183 ; The Queen v .
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t i on i s consi st ent wi t h t he f i duci ar y r esponsi bi l i t y of t he f eder al Cr own
t o pr ot ect I ndi an l ands . 215 I t al so accor ds wi t h t he pr i nci pl e t hat st at ut es
r el at i ng t o I ndi ans shoul d be const r ued l i ber al l y and doubt f ul expr es-
si ons r esol ved i n t hei r f avour . 216

Thi s l i mi t at i on on t he ef f ect of sect i on 88 i s i mpor t ant f or sever al
r easons . As not ed ear l i er , t he expr essi on " l ands r eser ved f or t he I ndi -
ans" i ncl udes not onl y I ndi an r eser ves i n t he nar r ow sense, but al so
abor i gi nal l ands r ecogni zed by t he Royal Pr ocl amat i on of 1763 . 2 17 Thus,
even i f t he Pr ocl amat i on i s not di r ect l y saved by t he sect i on, i t s pr ovi s-
i ons r egar di ng I ndi an l ands ar e pr ot ect ed . Second, i t appear s t hat abor i gi -
nal r i ght s of hunt i ng and f i shi ng may pr oper l y be char act er i zed as pr op-
er t y r i ght s, whi ch may br i ng t hem under t he shi el d of I ndi an l ands . 218

These concl usi ons, however , have occasi onal l y been di sput ed . I t
has been ar gued t hat sect i on 88 pr ovi des t hat al l pr ovi nci al l aws of
gener al appl i cat i on ar e appl i cabl e t o I ndi ans, and i t makes no di f f er ence
whet her t he l aws ar e i n r el at i on t o l and or some ot her subj ect - mat t er . 219

The ar gument seems pl ausi bl e as f ar as i t goes . Thus, l ands hel d by
I ndi ans as or di nar y ci t i zens ar e subj ect t o t he gener al l aws of t he pr ov-
i nce, so t hat t hey must conf or mf or exampl e t o l ocal bui l di ng and heal t h
r equi r ement s . 220 But i t does not f ol l ow t hat sect i on 88 makes pr ovi nci al
l aws appl i cabl e t o t he speci al cat egor y of l ands r eser ved f or I ndi ans . 221

That concl usi on woul d f ol l ow onl y i f such l ands di d not const i t ut e a
di st i nct const i t ut i onal subj ect - mat t er , but wer e si mpl y subsumed under
" I ndi ans" . As i t i s, Par l i ament ' s power t o l egi sl at e f or I ndi an l ands
does not f l ow f r om i t s j ur i sdi ct i on over I ndi ans . So Par l i ament ' s deci -

Smi t h, supr a, f oot not e 195, at pp . 570- 571 ; Re St ony Pl ai n I ndi an Reser ve No . 135,
supr a, f oot not e 195, at pp . 653- 654 ; Der r i ckson v . Der r i ckson ( 1984) , 9 D. L . R. ( 4t h)
204, at p. 208 ( B. C. C. A. ) ; Lysyk, l oc . ci t . , f oot not e 57, at p . 518; Sander s, l oc . ci t . ,
f oot not e 188, at p . 456 . For a di f f er ent vi ew, see At t or ney- Gener al of Ont ar i o v . Bear
I sl and Foundat i on, supr a, f oot not e 16, at pp . 474- 475 . The Supr eme Cour t r evi ewed
t he i ssue i n Der r i ckson v . Der r i ck- son, supr a, f oot not e 195, at pp . 296- 299 ( S . C. R. ) ,
185- 187 ( D. L . R. ) , but made no r ul i ng on i t .

215 See t ext , supr a, at f oot not es 105- 116 .
216 Nowegi j i ck v . The Queen, supr a, f oot not e 146, at pp. 36 ( S. C. R. ) , 198 ( D. L . R. ) .
217 See t ext , supr a, at f oot not es 174- 177 .
218 See t ext , supr a, at f oot not e 57 .
219 The ar gument i s r ef er r ed t o, wi t hout comment , i n Der r i ckson v . Der r i ckson,

supr a, f oot not e 195, at pp . 298- 299 ( S. C. R. ) , 186- 187 ( D. L . R. ) .
220 Re St ony Pl ai n I ndi an Reser ve No . 135, supr a, f oot not e 195, at p . 656 .
221 I n Car di nal v . At t or ney Gener al of Al ber t a, supr a, f oot not e 192, t he Supr eme

Cour t hel d t hat t he f ol l owi ng pr ovi si on of t he Al ber t a Nat ur al Resour ces Tr ansf er Agr ee-
ment had t he ef f ect of maki ng pr ovi nci al game l aws appl i cabl e t o I ndi ans even when
t hey wer e on I ndi an Reser ves : " Canada agr ees t hat t he l aws r espect i ng game i n f or ce i n
t he Pr ovi nce f r omt i me t o t i me shal l appl y t o t he I ndi ans wi t hi n t he boundar i es t her eof . . . "
However , t he r easoni ng t ur ned on t he par t i cul ar wor di ng and r at i onal e of t he cl ause i n
quest i on .
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si on t o make pr ovi nci al l aws of gener al appl i cat i on appl i cabl e t o I ndi ans
l eaves t he subj ect - mat t er of I ndi an l ands unt ouched .

Ot her f undament al i ssues ar e posed by sect i on 35( 1) of t he Const i -
t ut i on Act , 1982, whi ch r ecogni zes and af f i r ms t he " exi st i ng abor i gi nal
and t r eat y r i ght s of t he abor i gi nal peopl es of Canada" . 222 I t seems cl ear
t hat t hi s pr ovi si on ent r enches t he r i ght s i t r ef er s t o, so t hat l aws t hat ar e
i nconsi st ent wi t h i t s t er ms ar e i nef f ect i ve under sect i on 52 . Gr eat er uncer -
t ai nt y sur r ounds t he meani ng of t he wor d " exi st i ng" . Leavi ng asi de
t r eat y r i ght s, whi ch pose separ at e pr obl ems, i t appear s t hat t he wor d
ensur es t hat abor i gi nal r i ght s t hat wer e val i dl y ext i ngui shed bef or e t he
Const i t ut i on Act , 1982 came i nt o ef f ect on 17 Apr i l 1982 ar e not r evi ved
by t he sect i on . On t hi s vi ew, " exi st i ng" means " unext i ngui shed" . 223

What t hen i s t he posi t i on of abor i gi nal r i ght s ' t hat had not been
ext i ngui shed pr i or t o 17 Apr i l 1982 but wer e subj ect at t hat t i me t o l aws
t hat r egul at ed t he way i n whi ch t hey coul d bé exer ci sed?224 Take, f or
exampl e, an abor i gi nal hunt i ng r i ght t hat was gover ned by st at ut or y r eg-
ul at i ons l i mi t i ng t he t i mes of hunt i ng, t he speci es t hat coul d be hunt ed,
t he number of ani mal s t hat coul d be t aken, and so on . Such r egul at i ons
woul d not ext i ngui sh t he r i ght or per manent l y abr i dge i t . I f t hey wer e
r epeal ed, t he r i ght i n quest i on woul d r esume i t s f or mer shape, j ust as
t he r i ght of a pr oper t y owner t o bui l d as he pl eases on hi s pr oper t y
r evi ves once bui l di ng r est r i ct i ons ar e l i f t ed . I t f ol l ows t hat t he hunt i ng
r i ght i n quest i on i s pr ot ect ed by sect i on 35( 1) as an unext i ngui shed abor i g-
i nal r i ght . The cont ent i ous i ssue i s how f ar t he r i ght i s subj ect t o t he
r est r i ct i ons i n pl ace on 17 Apr i l 1982 .

Ther e ar e sever al possi bl e sol ut i ons . The f i r st hol ds t hat sect i on
35( 1) ent r enches t he r i ght i n t he pr eci se f or m i t hel d on 17 Apr i l 1982,
subj ect t o t he f ul l r ange of r egul at i ons i n exi st ence t hen . Thi s appr oach

222 Supr a, f oot not e 1 . The const i t ut i onal pr ovi si ons ar e di scussed i n : Sl at t er y, l oc.
ci t . , f oot not e 91 ; Sl at t er y, l oc . - ci t . , f oot not e 140 ; K. M. Lysyk, The Ri ght s and Fr ee-
doms of t he Abor i gi nal Peopl es of Canada, i n W. S . Tar nopol sky and G. - A. Beaudoi n
( eds . ) , The . Canadi an Char t er of Ri ght s and Fr eedoms ( 1982) , pp . 467- 488 ; Hogg, op .
ci t . , f oot not e 175, Chap . 24 ; K. McNei l , The Const i t ut i onal Ri ght s of t he Abor i gi nal
Peopl es of Canada ( 1982) , 4 Sup. Ct . L . Rev . 25 5; D. Sander s, The Ri ght s of t he
Abor i gi nal Peopl es of Canada ( 1983) , 61 Can . Bar Rev . 314 ; G. Emer y, Ref l exi ons sur
l e sens et l a por t ée au Québec des ar t i cl es 25, 35, et 37 de l a Loi const i t ut i onnel l e de
1982 ( 1985) , 25 C. de D. 145 ; 3 . O' Rei l l y, La Loi const i t ut i onnel l e de 1982, dr oi t des
aut ocht ones ( 1984) , 25 C. de D. 125 . For r ecent j ur i spr udence on sect i on 35, see, f or
exampl e, R. v . Eni new ( 1983) , 1 D. L . R. ( 4t h) 595 ( Sask . Q. B. ) , af f ' d . ( 1984) , 10
D. L . R. ( 4t h) 137 ( Sask . C. A. ) ; R. v. Hor se, [ 1984] 4 C. N. L . R. 99 ( Sask . C. A. ) ; R. v.
Adams, [ 1985] 4 C. N. L . R. 123 ( Que . C. S . P. ) , [ 1985] 4 C. N. L . R. 39 ( Que . S. C. ) ;
Spar r ow v . R. , [ 1987] 2 W. W. R . 577 ( B . C. C. A. ) .

223 See di scussi on i n Sl at t er y, l oc . ci t . , f oot not e 140, at pp . 376- 387 .
224 Compar e t he f ol l owi ng di scussi on wi t h t he anal ysi s of t he Br i t i sh Col umbi a

Cour t of Appeal i n Spar r ow v . R. , supr a, f oot not e 222.
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r eads i nt o t he Const i t ut i on t he myr i ad of r egul at i ons af f ect i ng t he exer -
ci se of abor i gi nal r i ght s, r egul at i ons t hat di f f er ed consi der abl y f r ompl ace
t o pl ace acr oss t he count r y . I t does not per mi t di f f er ent i at i on bet ween
r egul at i ons of l ong- t er m si gni f i cance and t hose enact ed t o deal wi t h t em-
por ar y condi t i ons, or bet ween r easonabl e and unr easonabl e r est r i ct i ons .
Mor eover , i t mi ght r equi r e t hat a const i t ut i onal amendment be enact ed
t o i mpl ement r egul at i ons mor e st r i ngent t han t hose i n exi st ence on 17
Apr i l 1982 . Thi s sol ut i on seems unsat i sf act or y .

An al t er nat i ve appr oach i s t o hol d t hat sect i on 35( 1) r ecogni zes
unext i ngui shed abor i gi nal r i ght s i n t hei r or i gi nal f or m, so t hat any r egu-
l at i ons r est r i ct i ng t hei r exer ci se ar e i nval i d . Thi s appr oach l eads t o ext r eme
consequences . I t suggest s, f or exampl e, t hat r egul at i ons i mpl ement i ng
basi c saf et y pr ecaut i ons i n hunt i ng, or pr ot ect i ng a r ar e speci es of ani -
mal mi ght be i nval i d . I t seems, mor eover , i nconsi st ent wi t h t he wor d
" exi st i ng" , whi ch suggest s t hat t he r i ght s i n quest i on ar e af f i r med i n a
cont empor ar y f or m r at her t han i n t hei r pr i meval si mpl i ci t y and vi gour .

The desi r abl e sol ut i on, t hen, l i es bet ween t hese t wo ext r emes . I t i s
submi t t ed t hat sect i on 35( 1) per mi t s a cour t t o uphol d cer t ai n r egul at i ons
i n exi st ence at t he commencement dat e, whi l e st r i ki ng down ot her s, and
al l ows l egi sl at ur es a l i mi t ed power of r egul at i on i n t he f ut ur e . The gov-
er ni ng cr i t er i a shoul d be wor ked out - on a case by case basi s . But , at t he
l east , t he f ol l owi ng sor t s of r egul at i ons woul d be val i d : ( 1) r egul at i ons
t hat oper at e t o pr eser ve or advance sect i on 35 r i ght s ( as by conser vi ng a
nat ur al r esour ce essent i al t o t he exer ci se of such r i ght s) ; ( 2) r egul at i ons
t hat pr event t he exer ci se of sect i on 35 r i ght s f r om causi ng ser i ous har m
t o t he gener al popul ace or nat i ve peopl es t hemsel ves ( such as st andar d

225saf et y r est r i ct i ons gover ni ng t he use of f i r e- ar ms i n hunt i ng) ,

	

and ( 3)
r egul at i ons t hat i mpl ement st at e pol i ci es of over r i di ng i mpor t ance t o t he
gener al wel f ar e ( as i n t i mes of war or emer gency) .

Concl usi on

Fr om ear l y col oni al days, t he doct r i ne of abor i gi nal r i ght s has f or med
par t of t he basi c const i t ut i onal st r uct ur e of Canada . I t or i gi nat ed i n pr i n-
ci pl es of col oni al l aw t hat def i ned t he r el at i onshi p bet ween t he Br i t i sh
Cr own and t he nat i ve peopl es of Canada and t he st at us of t hei r l ands,
l aws, and exi st i ng pol i t i cal st r uct ur es . Some of t hose pr i nci pl es wer e
ar t i cul at ed i n t he Royal Pr ocl amat i on of 1763, and wer e r ef l ect ed i n
t r eat i es concl uded bet ween t he Cr own and par t i cul ar nat i ve gr oups . At
Conf eder at i on, t hey passed i nt o t he f eder al spher e, and f or med a body
of basi c common l aw pr i nci pl es oper at i ng acr oss Canada . I n pr i nci pl e,
t hese pr i nci pl es wer e l i abl e t o be over r i den by l egi sl at i on . However ,

225 For anal ogous hol di ngs i n ot her cont ext s, see : Myr an v . The Queen, [ 1976] 2

S. C. R. 137, ( 1975) , 58 D. L . R. ( 3d) 1 ; R. v . Napol eon, [ 1985] 6 W. W. R. 302 ( B . C. C. A. ) .
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t hey wer e pr ot ect ed i n par t by t he pr ovi si ons of const i t ut i onal i nst r u-
ment s such as t he Pr ocl amat i on of 1763, and t he Const i t ut i on Act , 1867 .
Wi t h t he enact ment of t he Const i t ut i on Act i n 1952, t hey have become
const i t ut i onal l y ent r enched .

The Const i t ut i on Act , 1982 si gni f i es mor e t han a mer e mechani cal
adj ust ment i n t he doct r i ne of abor i gi nal r i ght s, pr ot ect i ng i t hencef or t h
f r om l egi sl at i ve i nr oads . I t r epr esent s a consci ous pol i t i cal act wher eby
t he peopl e of an i ndependent Canada r eaf f i r m t he val ues i mpl i ci t i n
t he doct r i ne . I n 1969, when t he gover nment of Canada i ssued i t s f amous
Whi t e Paper on I ndi an pol i cy, i t was possi bl e t o vi ew abor i gi nal r i ght s
as t he embar r assi ng r el i cs of a hal f - f or got t en col oni al past , t o be i nt er r ed
as qui ckl y and decent l y as possi bl e, and cer t ai nl y not t o be t aken as t he
basi s f or moder n gover nment al pol i ci es . 22s The r emar kabl e r eact i on of
nat i ve communi t i es acr oss t he count r y t o t he Whi t e Paper demonst r at ed
t hat what was mer e hi st or y f or some was a mat t er of l i f e or deat h f or
ot her s . So, when sect i on 35 of t he Const i t ut i on Act , 1982, r ecogni zes
and af f i r ms t he exi st i ng abor i gi nal r i ght s of t he abor i gi nal peopl es of
Canada i t const i t ut es a si gni f i cant st ep t owar d t he accept ance of t he

_nat i ve poi nt of vi ew .

But t her e i s a danger t hat sect i on 35 can become a l egal pr i son,
l ocki ng nat i ve peopl es i nt o hi st or i cal l y- based st r uct ur es t hat i mpede t hem
f r ompl ayi ng t hei r pr oper r ol e i n moder n Canadi an soci et y . Thi s danger
can be aver t ed onl y by i nt er pr et i ng t he sect i on i n t he l i ght of t he f unda-
ment al val ues t hat i nf or m i t . Af ul l di scussi on of t hese mat t er s must be
l ef t t o anot her occasi on . Br i ef l y, however , i t may be suggest ed t hat t wo
maj or consi der at i ons l i e at t he f oundat i on of sect i on 35 . Fi r st , basi c
hi st or i cal commi t ment s made t o nat i ve peopl es shoul d not be l i ght l y
over t ur ned, and gener al l y not wi t hout t hei r consent . These commi t ment s
may at t i mes have been i l l - consi der ed, and t hey may not al ways have
been i n t he best i nt er est s of nat i ve peopl es t hemsel ves . But t hey ar e t he
basi s upon whi ch nat i ve peopl es ent er ed Canadi an soci et y, and whi ch
gave t hem a st abl e f oot hol d i n an of t en di f f i cul t st r uggl e t o sur vi ve . I f
t hese commi t ment s ar e now t o be changed, nat i ve peopl es must be f ul l y
i nvol ved i n t he pr ocess of r enegot i at i on . Second, nat i ve Canadi ans ar e
not j ust peopl e who happen t o have a her i t age di f f er i ng f r om t hat of t he
maj or i t y of Canadi ans, one mor e i ngr edi ent i n t he cul t ur al pot pour r i of
moder n Canada . I n ways t hat we may not f ul l y r ecogni ze or appr eci at e,
nat i ve Canadi ans r epr esent our soci et y' s onl y deep hi st or i cal l i nks t o t he
l and, consol i dat ed over mi l l eni a . I f t hei r l and i s now our l and as wel l ,
t hei r r el at i onshi p wi t h t hat l and i s par t i cul ar l y wor t hy of under st andi ng
and r espect .

. . . See, S. Weaver , Maki ng Canadi an I ndi an- Pol i cy : The Hi dden Agenda, 1968- 1970
( 1981) .
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