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What Is Visual Knowledge, and What Is It

Good for? Potential Ethnographic Lessons

from the Field of Legal Practice

Richard K. Sherwin, Neal Feigenson, and Christina Spiesel

A finn basis ex ists for an instructive exchange betw een anthropologists and legal

scholars regard ing the production , d issem ination , and in terpretation of v isual m ean-

ing in this digital era. The practiceand theory of law and anthropologytoday are

increasingly being shaped and in form ed by what appears on electron ic screens-

in the field , the workp lace, and inside the classroom . Practicing lawyers and ethno-

graphers need new tools of analysis and representation to m eet the in tellectual and

aesthetic dem ands of d ig ita l v isual rhetoric . Th is article offers a m ultid iscip linary

approach to understand ing the visual m ean ing-m aking process on the open source

borderland betw een d iscip linary expertise and pop cu ltural communication .

VISUALS IN LAW AND ETHNOGRAPHY

This essay' is prem ised on the belief that a firm basis exists today for an instruc-

tive exchange between anthropologists and legal scholars regarding the pro-

duction, dissem ination, and interpretation of visual meaning in the digital era.

In what follows, we want to emphasize a particular aspect of the integration of

visuals into the professional practices of law and ethnography. Like any com-

petent craftsperson, professionals in both fields are expected to understand

and, when appropriate, control the meaning-making features of the communi-

cation tools that they choose to deploy. Each tool has virtues and drawbacks,

and it is good to know what they are [Ruby 2000: 22; Elkins 2003: 97]. For

example, visuals tend to amplify affective content by generating clusters of

embodied associations in the m ind of a viewer; as Murray-Brown points out;
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"The h ighest pow er of te lev ision journalism ' is no t in the transm ission of in fo r-

m ation bu t in the transm ission of experience ... joy , so rrow , shock , fear, these

are the stu ff o f new s" [1991 : 32]. Such associa tions w ill be triggered by a varie ty

of cogn itive and experien tia l fac to rs rang ing from personal h isto ry to fam iliar

socia l scrip ts, recogn izab le character types, and o ther unconsciously assim ila ted

cu ltu ra l referen ts and tem plates (w hich is to say , o ther fo rm s of v isual comm on

sense) [G eertz 1983 : 85]. A ssocia tions w ill a lso be cued by in ternal resonances

that are se t o ff by d iscre te filmm aking techn iques-the shoo ting and ed iting pro -

cess itse lf. If you th ink you are constructing a log ical argum ent w hen you are

really com posing a poem or a m usical sco re , w hich m ay be better analogues to

film com position [M acD ougall 1998 : 84 ; Ty ler 1986 : 1251 , odds are you w ill be

in con tro l of neither your m ed ium nor your m essage.

The requ irem en t o f v isual lite racy and craftsm ansh ip m ay seem to be ra ther

stra igh tfo rw ard , bu t th ings are no t that sim ple . O ver the last few decades legal

scho lars, like a good num ber of their an th ropo log ical coun terparts , have been

strugg ling to w ork th rough a crisis of so rts regard ing the natu re and comm unic-

ab ility o f tru th [P ink 2001 : 1 ; Shw eder 1991 : 591 . Th is d ifficu lty has been bo th

eased and exacerbated by the unpreceden ted con tro l over descrip tive reality that

d ig ita l comm unication techno log ies a llow . The exqu isite deta il o f a com puter-

genera ted im age can qu ick ly convey com plex data . A t the sam e tim e, how ever,

com puter techno logy has m ade it increasing ly d ifficu lt to detect any d iscern ib le

d ifference betw een a d ig ita l sim ula tion of an even t and its nonv irtual rea lity . (In

som e legal cases invo lv ing ch ild pornography , fo r exam ple , th is d ifficu lty has

m ade it a lm ost im possib le fo r p rosecu to rs to shou lder their burden of p roof that

the im ages in question are un law fu l because real ch ild ren w ere being used

[Ashcroft v. The Free Speech Coalition 2002 , United States of America v. David Hilton

2004 , W eim ann 2000 : 330-335]). T h is issue goes to the heart o f no less a m atter

than w hat coun ts as leg itim ate know ledge, and w hat gets d iscoun ted as unac-

cep tab le w ith in a particu lar dom ain of professional fie ldw ork .

O nce w e step beyond th is th resho ld m atter, the nex t question is: H ow does a

d isc ip line po lice its boundaries? For law yers, th is query is hard ly academ ic .

Inside the courtroom , the d ifference betw een tru th and falsity , fac t and fan tasy ,

ob jectiv ity and sub jectiv ity m ay be a m atter o f life and death .

B efo re proceed ing fu rther, a few prelim inary rem arks abou t law yers as fact

gatherers, im age users, and sto ry te llers m ay be in order. W e w ill then rev iew

shared concerns and challenges that law yers and ethnographers face w hen

v isuals are incorporated in to their respective pro fessional p ractices. N ex t, w e w ill

pu rsue in som e deta il how visuals and the im pact o f v isual d ig ita l comm uni-

cation techno log ies in particu lar are chang ing w hat now passes fo r conven tional

know ledge and practica l sk ill se ts in the con tem porary practic ing of ethnography

and law .

L aw yers, like ethnographers, are o ften called upon to gather a w ide varie ty of

data from the fie ld . Som eth ing has happened , a conflic t has b roken ou t, and now

a con test loom s over w hat it a ll m eans. W hat is its legal sign ificance? The facts

that law yers seek and the too ls they use to cred ib ly convey the im port and m ean-

ing of the facts depend in sign ifican t part on a law yer's w ork ing legal theory fo r

the particu lar case at hand . Th is m eans that a t the ou tse t the law yer m ust iden tify
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in w ha t sec to r o f th e law 's te rrito ry th e case is lo ca ted . D o th e fac ts in voke pena l

law s, p rop e rty law s o r con trac t law ? O r pe rh ap s it w ill b e a to rt m a tte r (w h ich is

to say , a c iv il law su it in vo lv ing c la im s o f p e rson a l in ju ry o r d am age to p e rson a l

p rop e rty ). L e t's say th e law yer 's c lien t w as in ju red in a ca r acc id en t-a to rt ca se .

In th is in s tan ce , th e re is a good chance th a t th e ru le s o f n eg lig en ce w ill co rn e in to

p lay . If so , th e fac t n a rra tiv e w ill h av e to fo cu s on su ch m a tte rs a s w he th e r th e

a lleg ed w rongdoe r 's ca re le ss ac t cau sed th e acc id en t and en su ing ha rm o r

w he th e r o th e r fo rce s w ere a t w o rk -fo rce s b eyond th e ac to r 's con tro l. If th e la tte r

tu rn s ou t to b e th e case , th e re w ou ld b e no one to b lam e , and thu s no bas is to

com pe l th e a lleg ed w rongdoe r to p ay dam ages .

In add itio n to lo ca tin g th e case on th e m ap o f sub s tan tiv e law , th e law yer a lso

m ust con s id e r a b ro ad range o f rh e to rica l m oves . F o r ex am p le , is th e n a rra tiv e

m ean t to in fo rm and gu id e th e judgm en t o f a p a rticu la r ju dg e o r a ju ry ? If th e

fo rm er, th e re is lik e ly to b e a w e ll-d o cum en ted pape r tra il, th e a rch iv e o f th a t ju d -

g e 's p rio r d ec is io n s , w h ich m ay be m in ed fo r id eo log ica l o r id io syn c ra tic p re fe r-

en ces . E ach p re fe ren ce sugges ts w ay s to appea l to th a t p a rticu la r ju dg e 's p a tte rn s

o f th ough t, in c lud ing h is o r h e r no rm a tiv e and aes th e tic in c lin a tio n s . O f cou rse ,

th e law yer m ay a lso choo se a le ss s tra teg ica lly nu anced (o r le ss se lf-re flex iv e )

p a th by s im p ly p re sen tin g th e app licab le leg a l ru le s and p rin c ip le s a s th e law yer

unde rs tand s th em . In any even t, th e fac t n a rra tiv e rem a in s in escap ab ly em bed -

d ed w ith in a la rg e r, p ro fe ss io n a l ("d isc ip lin ed ") d iscou rse .

E ve ry tria l conduc ted w ith in th e A ng lo -A m erican , adv e rsa ria l com m on law

trad itio n invo lv es com pe tin g recon s tru c tio n s o f rea lity . T h is m ean s th a t each s id e

m ust cobb le to g e th e r a com pe llin g n a rra tiv e ou t o f d isc re te ev id en tia ry frag -

m en ts : ey ew itn ess accoun ts , exp e rt an a ly se s o f phy s ica l ev id en ce , re lev an t do cu -

m en ta tio n , and so on . In th e end , law ye rs w ill try to te ll th e m ost com pe llin g

n a rra tiv e th a t th e tria l ev id en ce w ill suppo rt con ce rn ing w ha t h appened and

w hy . In o rd e r fo r ou ts id e rs (a ju ro r, say , o r a ju dge ) to unde rs tand th e p e rson s

and even ts in vo lv ed , con tex t, ch a rac te r, and m o tiv a tio n m ust b e ca re fu lly evoked

and con stru ed . A long th e w ay , num erou s s tra teg ic d ec is io n s m ust b e m ade :

W here shou ld th e s to ry b eg in ? H ow shou ld it b e sequenced ? W ho are th e m a in

ch a rac te rs , and w hen shou ld th ey be b rough t on s tag e? W ha t g en re and vo ice

shou ld b e u sed [S he rw in 1988 : 551 ]? C are fu l con s id e ra tio n a lso m ust b e g iv en

to th e aud ien ce : W ha t ro le w ill th ey p lay ? S hou ld th ey be cas t a s d e tec tiv e s , h e lp -

in g th e law yer to so lv e th e m yste ry o f th e case ("w ho done it" )? O r p e rh ap s th ey

shou ld b e cas t a s h e ro es , jo in ing in th e law yer 's q u es t fo r ju s tice [S he rw in 2004 ].

W ith so m any na rra tiv e cho ice s (w he re to b eg in , w ha t to in c lud e , w ha t to leav e

ou t) th e re su ltin g tex t is any th ing bu t n a tu ra l. T h is im p lica te s th e rh e to rica l (o r

"con s tru c tiv is t" ) anx ie ty th a t unde rlie s a ll cu ltu ra l rep re sen ta tio n . A s C liffo rd

G ee rtz pu ts it, "if th e fac t-con fig u ra tio n s a re no t m ere ly th ing s found ly ing abou t

in th e w o rld and ca rried bod ily in to cou rt, sh ow -and -te ll s ty le , b u t c lo se -ed ited

d iag ram s o f rea lity th e m a tch ing p ro cess itse lf p roduces , th e w ho le th ing look s

a b it lik e s le ig h t-o f-h and " [G ee rtz 1983 : 1731 . O f cou rse , th e re a re m any w ay s

fo r n a rra tiv e to fa il: w hen th e a rtif ic e show s th rough too p la in ly , o r w hen th e

g en e ric fram e lack s th e pow er to m ake fac tu a l fragm en ts cohe re , o r w hen th e

s to ry to b e to ld lack s a fam ilia r enough gene ric tem p la te to m ee t th e expec ta tio n s

an aud ien ce b rin g s to th e te llin g . In th e face o f d e fec tiv e n a rra tiv e d es ign , odd s
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a re th a t th e aud ien ce 's d e fau lt sen se o f rea lity (th e ir com m on sen se n a rra tiv e

sch em a ta fo r th is k in d o f p e rson /ev en t) w ill p rev a il [S h e rw in 1994 : 3 9 ]. T h is

o b se rv a tio n acco rd s w ith Jam es C liffo rd 's d is tu rb in g accoun t o f M ashp ee tr ib a l

m em bers w ho un su cce ssfu lly sough t to e s tab lish th e ir au th en tic ity a s N a tiv e

A m erican s in a 1976 land c la im su it. U ltim a te ly th e su it fa iled ; th e c la im an ts in

cou rt ju s t d id n 't lo ok and sound enough lik e " rea l In d ian s ." T h e b en chm ark

fo r M ashp ee id en tity h ad b ecom e too d iffu se ov e r lo ng d ecad es o f cu ltu ra l

a ss im ila tio n and re s is tan ce . C liffo rd cu ts to th e c ru x o f th e d ilem m a w hen

he w rite s , " In th e cou rtro om how cou ld on e g iv e v a lu e to an undo cum en ted 'tr i-

b a l' life la rg e ly in v is ib le (o r u nh ea rd ) in th e su rv iv in g reco rd ?" [C liffo rd 1988 :

3 38 -3391 .

In litig a tio n , th e leg a l th eo ry o f th e ca se d e te rm in es th e re lev an ce and im po r-

tan ce o f fac ts . S im ila rly , b y p rov id in g a b en chm ark fo r th e in num erab le d ec is io n s

abou t in c lu s io n and ex c lu s io n th a t n eed to b e m ade in e th nog raph ic fie ldw o rk ,

th eo ry a lso gu id e s th e sea rch fo r cu ltu ra l m ean in g -a s B ank s and M o rphy po in t

o u t: " [M je th od in an th ro po lo gy h as to b e recogn ized as in h e ren tly th eo re tic a l in

its im p lic a tio n s and it is to d ay a requ irem en t to m ake exp lic it th e se th eo re tic a l

u nd e rp in n in g s" [1 997 : 1 3 ]. O f cou rse , d e te rm in in g w h ich th eo ry shou ld gov e rn

und e r w ha t c ircum stan ce s is a m a tte r o f som e in te rn a l con tro v e rsy . T h is con tro -

v e rsy h as b een ab e tted by th e in tro du c tio n o f v isu a ls . S o lo ng as th e fu n c tio n and

go a ls o f v isu a l com m un ica tio n rem a in un ce rta in in p rac tic e and in ad equ a te ly

th ough t th ro ugh in th eo ry -w h ich is to say , so lo ng as p ro fe ss io n a ls fa il to

app rec ia te th e d isc re te k in d s o f know ledg e and m ean in g m ak ing th a t th e ir v isu a l

p rac tic e s p rodu ce o r in v ite -th e g rea te r th e lik e lih ood th a t rh e to ric a l anx ie ty and

p ro fe ss io n a l d isq u ie t w ill p e rs is t. V isu a ls re s is t co nv en tio n a l ( tex t-b a sed ) in te r-

p re tiv e cod in g . T h e ir s tu bbo rn ly op en n a tu re , w ha t D av id M acD ouga ll c a lls

th e v isu a l im ag e 's "conno ta tiv e " a s oppo sed to tex t's "d eno ta tiv e " qu a lity , ad d s

un ce rta in ty to th e e th nog raph e r 's n a rra tiv e cho ice s [M acD ouga ll 1 998 : 2 86 ].

V isu a ls a lso exh ib it a ten d en cy to p riv ileg e p a rticu la r k in d s o f know ledg e and

w ay s o f know ing abov e o th e rs . O f p a rticu la r n o te in th is reg a rd is th e sen su a l

o r em bod ied n a tu re o f v isu a l k now ledg e [P in k 2006 : 4 9 ]. T h e v iew e r tend s to

re spond a ffec tiv e ly to th e " fle sh " o f th e v isu a l im ag e and its ch a rac te ris tic s tim u -

lu s tow ard asso c ia tiv e o r non lin ea r th in k in g [S to lle r 1 997 : 7 7 ].

In add itio n to th e se in te rn a l q u a litie s o f th e v isu a l, th e re a re a lso ex te rn a l

u n ce rta in tie s con ce rn in g th e v iew e r 's in te rp re tiv e up tak e . A s M o rphy and B ank s

no te , "O ne o f th e ob jec tiv e s o f v isu a l an th ro po lo gy m ust b e to rev ea l th e se d iffe r-

en t 'w ay s o f see in g ' w ith in and b e tw een so c ie tie s and to show how th ey in flu -

en ce ac tio n in th e w o rld and p eop le 's con cep tu a liz a tio n s o f th e w o rld "

[1 997 : 2 2 ]. V isu a l rh e to ric a lw ay s ra ise s qu es tio n s o f in te rp re tiv e acce ss , su ch

as : F rom w ho se po in t o f v iew a re w e suppo sed to b e v iew ing w ha t w e see on

th e sc reen [M acD ouga ll 1 998 : 7 71 ?T he cam era is p laced h e re and no t th e re ; th e

scen e b eg in s a t th is p o in t and end s a t th a t o n e ; th e ed ito r p lace s th is scen e o r

im age n ex t to th a t o n e . H ow th en a re w e to con c lu d e th a t th e end p rodu c t

m ay p rop e rly b e v iew ed as lo ca l k now ledg e as oppo sed to lo ca l k now ledg e fu sed

w ith p ro fe ss io n a l e th nog raph ic in te rp re ta tio n ? A nd how are w e suppo sed to

know w h ich is w h ich ? In sh o rt, th e fam ilia r re flex iv ity issu e is rh e to ric a lly am p li-

f ied by th e "s le ig h t-o f-h and " ch a rac te ris tic o f rea lis tic app ea ran ce s on th e sc reen .
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H ow does one facilitate a "local fram e of aw areness" [G eertz 1983: 6] w hen the

interpretive m ediation-that inform s the film m aker's-c-or, for that m atter, the

view er's-i-Ipreconscious) visual com m onsense operates substantially differently

from the m eaning-m aking. fram e that shapes' and' inform s the indigenous

subject's local know ledge? A s Jennifer D eger has brilliantlyshow n, film can be

used to reflect the values" and, aesthetic concerns" of an indigenous cultural

im aginary [D eger 2007] .. W hen this occursr.visual im ages constitute a discrete

form of experience. To share this experience, one m ust open oneself up to the vis-

ual flow -just as one m ight im m erse oneself in a m usical or theatrical perform -

ance. In short, the phenom enology of perception operates as an antecedent to"a

more reflexive analytical process.: ".,," ::=}· H :· :.~~.,AC .,-:'". '. _ ,-<- " •

O f course there is som ething of a double bind at w ork here. W ithout at least a

threshold appreciation of w hat D eger calls the "cultural protocols" and "epis-

tem ological im peratives" of the visual display, the view er m ay fail to experience

the w ork at all. O n the other hand, set in too reflexive a posture; the critical

observer, intent on detached analysis, m ay rem ain foreclosed from experiencing

the m im etic reality that the visual m ay offer. To m eet this interpretive challenge

requires an agile and inform ed interactivity. This involves a m ultim odal process

of im m ersion follow ed by critical analysis in w hich the view er's 'ow n percep-

tions, affects, and perhaps even spiritual insights becom e part of the interpretive

process. Sim ply put, the visual teaches us to think w ith the body.v ,

Today w e face new issues and new challenges associated w ith the rise of digi-

tal com m unication" and the proliferation of visual" m ass m edia: V isual im ages

offer an im m ediacy of access to trained as w ell as untrained eyes. W ith the help

of visual im ages, previously hidden physical details m ay be brought into plain

sight: the w ay chem icals seeped into nearby ground-w ater, the w ay a defective

tail w ing caused an airplane to crash, or how am m onia m olecules w ere deliber-

ately used by cigarette m anufacturers to deliver nicotine m ore effectively. Y et,

precisely because of their ease of access and credibility ("seeing is believing")

visual im ages introduce new challenges. Consider; for exam ple, a 'crim inal trial

in w hich a hom e video depicting police officers surrounding and beating a lone

civilian is digitally replotted to "dem onstrate" how the civilian's m ovem ents

"caused" the police to beat him .' W hen the new s televised G eorge H oliday'S

im ages of a group of w hite Los A ngeles police officersrepeatedly striking black

m otorist Rodney K ing w ith their batons, public sym pathy' for K ing w as strong.

W hat could justify that kind of concerted violence against an unarm ed civilian?

Indeed, the prosecutor in the state crim inal case against the officers seem ed to

echo this popular sentim ent. "Just w atch the V ideotape," he repeatedly told the

jurors. But his trust in the sim plicity of visual truth turned out to be m isplaced.

Locked into his ow n naive realist perspective, the "prosecutor never 'paused to

consider the persuasive im pact on the jurors of the defense's strategy. By digitiz-

ing H olliday's im ages, defense law yers gained significant control over the rep-

resentation and renarratization of w hat the jurors saw on the screen at the

trial. By slow ing dow n and isolating specific visual fram es, the defense defused

the violence of the police blow s [Feldm an 1996; G oodw in 2001: 174-178]. Even

m ore im portantly, how ever, by altering the sequential flow of the im ages, the

defense team m anaged to reverse causation in the jurors' m inds. The prem ise
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w a s s im p le . P s y c h o lo g is ts h a v e lo n g k n o w n th a t w h e n w e s e e tw o o b je c ts c o m e

to g e th e r a n d o n e im m e d ia te ly m o v e s a w a y o u r m in d re a d s c a u s a t io n in to th e

s c e n e . It lo o k s a s i f o n e o b je c t caused th e o th e r to m o v e . S im ila r ly , w h e n ju ro r s

w a tc h e d th e d ig i ta l v e r s io n o f G e o rg e H o l l id a y 's v id e o ta p e , f i r s t th e y s a w

R o d n e y K in g 's b o d y r is e o f f th e g ro u n d ( in d ir e c t v io la t io n o f th e o f f ic e r s '

in s t ru c t io n s ) , th e n th e y s a w th e o f f ic e r s ' b a to n s c o m e d o w n o n h is b o d y . W h e n

K in g re s u m e d th e p ro n e p o s i t io n , th e p o l ic e b a to n s ro s e u p a g a in . A n d s o th e

p a l le rn c o n t in u e d , w i th K in g r is in g u p a n d b a to n s c o m in g d o w n . In s h o r t , th e

d e fe n s e h a d e f f e c t iv e ly r e n a r r a te d th e s c e n e to e s ta b l is h th a t K in g 's o w n m o v e -

m e n ts h a d c a u s e d th e b a to n s to s t r ik e h im . In s te a d o f th e p ro s e c u to r 's s to ry a b o u t

w h i te , r a c is t c o p s b e a t in g a n in n o c e n t , b la c k m o to r is t , ju ro r s n o w " s a w " a s e r ie s

o f im a g e s in w h ic h p o l ic e o f f ic e r s c a r e fu l ly ( a n d p ro fe s s io n a l ly ) " e s c a la te d a n d

d e e s c a la te d " le v e ls o f fo r c e in d ir e c t r e s p o n s e to K in g 's a g g re s s iv e r e s is ta n c e

o f a r r e s t .

O r c o n s id e r th e c a s e in w h ic h a c lo s in g a rg u m e n t w a s p re s e n te d in c o u r t

entirely on video. It w a s a c iv i l d is p u te in v o lv in g th e la rg e s t a c c o u n t in g f i rm in

th e w o r ld , P r ic e W a te rh o u s e . In a rg u in g th e ir c a s e , th e p la in t i f f s la w y e r s u s e d

a v is u a l m o n ta g e s h o w in g a b ro a d ra n g e o f v is u a l im a g e s , b o r ro w in g f ro m b o th

d o c u m e n ta ry a n d fe a tu r e f i lm s o u rc e s . T h e c e n tr a l im a g e , h o w e v e r , r e m a in e d th e

s a m e th ro u g h o u t . T h e re o n th e s c r e e n w a s th e u n s in k a b le T i ta n ic , th e la rg e s t

o c e a n -g o in g v e s s e l in th e w o r ld in i ts t im e . W h y th e T i ta n ic ? T h e p la in t i f f 's c a s e

th e o ry w a s a s s im p le a s i t w a s in g e n io u s . P r ic e W a te rh o u s e h a d b e e n h ir e d to

in v e s t ig a te th e f in a n c ia l s ta n d in g o f a b a n k th a t th e p la in t i f f w a n te d to ta k e o v e r .

In th e c o u r s e o f th e i r a n a ly s is , h o w e v e r , P r ic e W a te rh o u s e m a d e n u m e ro u s

a c c o u n t in g e r ro r s , a n d th e ir c a r e le s s n e s s c a u s e d th e p la in t i f f to u n w il l in g ly ta k e

o n m a s s iv e u n s e c u re d lo a n s . T h e u p s h o t? P r ic e W a te rh o u s e m ig h t b e th e la rg e s t

a c c o u n t in g f i rm in th e w o r ld -b u t , ju s t l ik e th e T i ta n ic , b e in g th e la rg e s t is n o

g u a ra n te e a g a in s t c a r e le s s n e s s a n d d is a s te r . T h a t th e p la in t i f f s ' le g a l te a m in d is -

c r im in a te ly m in g le d d o c u m e n ta ry a n d fe a tu r e f i lm im a g e s o f th e T i ta n ic a n d

i ts t r a g ic f a te le f t th e t r ia l ju d g e u n fa z e d . D e fe n s e o b je c t io n s a t th e t r ia l w e re o v e r -

ru le d ( th o u g h th is ru l in g w a s la te r r e v e r s e d o n a p p e a l) [F e ld m a n 1 9 9 6 ; G o o d w in

2 0 0 1 : 1 7 4 -1 7 8 ] .

A s e le c t ro n ic s c r e e n s h a v e p ro l i f e r a te d , o u r m in d s h a v e ra p id ly a d a p te d . W e

h a v e le a rn e d to v ie w m u lt ip le " w in d o w s " o n to th e re a l a n d th e v ir tu a l s im u l-

ta n e o u s ly ; w e h a v e c o m e to a c c e p t s im u la t io n s in te r s p e r s e d w ith r e a l - l i f e d o c u -

m e n ta t io n ; a n d w e h a v e w il l in g ly a b s o rb e d n a r r a t iv e s w ith f r a g m e n te d t im e l in e s

s h a p e d b y n o n l in e a r ( " a s s o c ia t iv e " ) fo rm s o f lo g ic th a t f la u n t s e l f - r e f le x iv e a l lu -

s io n s to th e in te rp r e t iv e p ro c e s s o f m e a n in g -m a k in g i ts e l f . A s S te v e n J o h n s o n h a s

o b s e rv e d , v id e o g a m e s , f i lm s , a n d p o p u la r te le v is io n s h o w s h a v e g ro w n m o re

c o m p le x o v e r t im e [ jo h n s o n 2 0 0 5 ] . A c c o rd in g to J o h n s o n , c o n s u m e r s a r e d ra w n

s p e c if ic a l ly to th o s e p ro d u c ts th a t r e q u ir e th e m o s t m e n ta l e n g a g e m e n t , f ro m

s m a l l c h i ld r e n w h o c a n 't g e t e n o u g h o f th e i r f a v o r i te D is n e y D V D s to a d u l ts

w h o f in d n e w la y e r s o f m e a n in g w ith e a c h re p e a te d v ie w in g o f th e c o m e d y te le -

v is io n s e r ie s Seinfeld. In d e e d , in c r e a s in g ly s o p h is t ic a te d v ie w in g h a b i ts a r e

r e q u ir e d to m a k e s e n s e o f th e m u lt ip le n e tw o rk s o f c h a ra c te r s a n d s u b p lo ts th a t

a r e c o m m o n ly fe a tu r e d o n p o p u la r te le v is io n s h o w s . F a s t -m o v in g , in te r a c t iv e

v id e o g a m e s re q u ir e in c r e a s in g ly s o p h is t ic a te d a d a p t iv e r e s p o n s e s to

,~ I , I -, ~~I ('I "
"\ '\, ( \1 I j I, "Ii
~ ~.~: ~/ ' ,': ,,\. /i\

" ~

" -~ ,
. '" ~ ,~ _ . - e '



>.
,;.:. .:~",
\,

What Is Visual Knowledge, and What Is It Goodfor?', '149

'~ ." .

problem -solving, Sim ilarly, a discrete cognitive acuity is also required to appreci-

ate such film s as Q uentin Tarantino's' Pulp Fiction [1994], a w ork that invites

view ers to develop not only cognitive associations that connect its nonlinear

(starkly nonchronological) sequence of scenes, but also external associations to

other film s that add layers of m eaning to the screen experience. In short, hum an

perception and cognition are rapidly adapting to the nature and dem ands of new

communication technologies: _ ~ ,-;. \ " . - .

A s a m atter of everyday practice, in courtroom s across A m erica legal and non-

legal realities are being projected visually in a variety of w ays inside the court-

room -from "day in the life" docum entaries in ' personal injury law suits to

reality-based police surveillance 'and security videos, am ateur and new s journal-

ist videos (together w ith their digitized reconstruction), com puter graphics and

digitally reconstructed accidents and crim e reenactm ents,' and video m ontage

as a form of legal argum entation (including the interw eaving of docum entary

and feature-film im ages, as occurred, in the "Titanic" closing argum ent).. The

blurring of H ollyw ood fictions and legal reality is also occurring inthe stories

trial law yers tell, Consider the prosecutors in real hom icide cases w ho com pare

the accused to film characters from Francis Ford Coppola's The Godfather or O li-

ver Stone's Natural Born Killers; or the state's attorney w ho establishes a "know -

ing and voluntary" w aiver of' "M iranda, rights" based on the defendant's

fam iliarity w ith a popular TV sh~w [K em ple 1995: 1].' '. ':', ''':: ',..,,.

For decades now it has been generally understood in'the realm of the hum an

sciences [R icoeur 1981:49] that interpretations of truth and falsity and judgm ents

of liability and guilt are socially constructed and, to a significant degree, cultu-

rally contingent [B lack 1962; R icoeur1981: 43].'M any other disciplines-s-includ-

ing the philosophy of science' [Latour'1999]" the philosophy' of language

[A ustin 1962;W ittgenstein 1958], and linguistics [Sw eetser 1990]-'-aI50 recognize

that m eaning depends on context and that truth depends on the w ays in w hich it

is represented. Indeed, new studies of the physiology of perception indicate that

even O ur m ost basic contacts w ith ' reality are socially m ediated and constructed

[Berns et al. 2005]. In short, across m any disciplines, scholars have sought to

explain how know ledge is locally constructed: through culturally em bedded

practices IG eertz 1983; Latour 1987; Latour and W oolgar 1987; Shw eder 1991],

and through diverse techniques of investigation and representation [G alison

1997; H acking 1983]. So too in A nglo-A m erican legal studies, m any have recog-

nized that legal m eaning is produced by the w ays law is practiced [Llew ellyn

1960],and that rhetoric in its m any guises is constitutive of, not opposed to, truth

[Sherw in 1988, 1994]. , .. "'-'

N evertheless, the cultural shift from an objectivist to a constructivist approach

to hum an know ledge has not been anxiety-free [Bernstein 1985]: M any parti-

cipants in and observers of the legal system in particular continue to experience

uneasiness w ith the sem ioticians' w isdom that "it's all signs" [Sebeok 1994].

Their fear seem s to be that em bracing this constructivist insight w ould undercut

confidence in the capacity of legal proceedings (paradigm atically, trials) to yield

provable truths about the w orld [Burns 1999;N esson 1985].A n unbridgeable gap

betw een w hat legal decision-m akers believe they need to know ' and w hat, on

reflection, they seem able to know is for m any a cause for real concern. W ithin
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th is late m odern ' (or postm odem ) 'm indset, there is a heightened sense of inhabit-

ing a universe of representations that seem s to turn the urge for real-world

know ledge back upon itself, as if in an endless regression, like som e spectacular

baroque tapestry or infin ite arabesque endlessly folding in on itself [Sherw in

2005: 126; W olfflin 1964: 34; D eleuze 1993: 3]. The notion that w e live in a

universe of endless representations is experienced by som e not as a source of

anxiety but as an opportunity for freedom and self-realization, A s Flusser

observes, "W hat the cultural revolution now under w ay is all about is that w e

have gained the ability to set alternative worlds alongside the one taken by us

as given" [F lusser 1999: 65]. L ifton characterizes the shift tow ard flu idity and

m any-sidedness as an unconscious adaptation "to the restlessness and flux of

our tim e" [L ifton 1999: 1].

This vertig inous sense of a lack of grounding has intensified in the digital age.

D igital technologies allow the pictures and words from which m eanings are com -

posed to be seam lessly modified and recombined in any fashion whatsoever,

while the Internet allow s practically anyone, anywhere, to dissem inate m eanings

just about everywhere, The Enlightenm ent-era insistence on essentialist founda-

tions (whether exemplified by Locke's empiricism , Kant's rational categories, or

other to talizing epistem ologies) is being challenged by digital experience, which

has helped to inspire an alternative model of know ledge and reality as a center-

less and constantly morphing network of relations [Rorty 2004].

The task lawyers and, w e venture to add, anthropologists face is to m ake sense

of their respective practices in this nonessentialist, screen-dom inated, and per-

vasively visual digital era. How are we to m ake peace w ith a rhetorical, construe-

tiv ist approach to truth that tells us that representations can thoroughly m ediate

know ledge w ithout seem ing to dissolve that know ledge into m ere adversarial

contentions? (The split betw een "true" know ledge-as the product of universal

reason or essentialist categories-and "m ere" eloquence-as the historically

contingent offshoot of the art of persuasion or digital aesthetics-recapitu lates

the perennial quarrel betw een ancients and moderns, which is to say, betw een

the scientific rationality of philosophical dialectics and the techne or craft of rhet-

oric [S truever 1970: 5-39; Goodrich 1987; 97; Sm ith 1988: 183].)

Securing this realization m akes way for the next query , one that typifies a more

self-reflexively constitu tive outlook: nam ely, what kinds of know ledge and

m eaning are created, and w ith what outcom es, when they are visually and digi-

tally constructed in particular w ays [W hite 1984: 266]?

M any practicing lawyers are already deeply engaged by these questions. They

have to be. Lawyers know that w inning cases m eans persuading their audiences

to believe in their stories of what happened and their understandings of the legal

significance of particular events and actions. They also know that to be success-

ful they must understand the tools of communication at their (and their adver-

saries') d isposal-in particular, the visual and multim edia tools that digital

technologies provide. In short, trial lawyers, in order to be effective, m ust com -

prehend the effects that their rhetorical tools can have on audiences' perceptions,

thoughts, and emotions. Law teachers, on the other hand, are only gradually

catching on to the range of im plications flow ing from the ensuing changes in

m ind, culture, and technology [Courtroom 21 Project, h ttp ://www .wm .eduj

" 1'"1
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l a w /c o u r t r o o m 2 1 / ; H ir s h a n d M il le r 2 0 0 4 ] . L e g a l th e o r i s t s to o h a v e b e e n s lo w

to grapple in a focused and systematic way with the new realities of law in

th e d ig i ta l a g e .

I n w h a t f o l lo w s , a s id e f r o m s im p ly f la g g in g th e s e e p is te m o lo g ic a l i s s u e s , w e

w o u ld l ik e to i l lu s t r a te h o w th e y a r i s e in le g a l p r a c t ic e .

Consider, for example, SOJl1escenes from contemporary legal practice.

• In a recent class action suit against some of the world's largest tobacco compa-

n ie s , th e p la in t i f f s ' l a w y e r s c o n te n d e d th a t th e d e f e n d a n t c o m p a n ie s w e r e

b e in g d e c e i t f u l w h e n th e y d e n ie d k n o w le d g e o f th e a d d ic t in g p ro p e r t ie s o f

nicotine. At the trial a simple computer simulation demonstrated how

a m m o n ia molecules had been added to cigarettes for the sole purpose of facil-

itating the rapid intake of nicotine. The color-coded images made plain that the

tobacco companies had designed their product as a m a x im a l ly efficient

n ic o t in e d e l iv e ry s y s te m [F ig u r e s 1 a n d 2 ] .

• I n i t s h ig h ly p u b l ic iz e d 2 0 0 2 p ro s e c u t io n o f M ic h a e l S k a k e l f o r th e 1 9 7 5 m u rd e r

o f M a r th a M o x le y , la w y e r s f o r th e S ta te o f C o n n e c t ic u t u s e d a n in te r a c t iv e C O -

R a M to d is p la y a l l o f th e i r d e m o n s t r a t iv e e v id e n c e th ro u g h o u t th e t r ia l ,

in c lu d in g p h o to g r a p h s o f th e n e ig h b o rh o o d a n d c r im e s c e n e , d ia g r a m s o f

the locations at which real evidence had been found, and an audiotape of a

telephone interview Skakel had given to a journalist in the late 1990s. During

th e c lo s in g a rg u m e n t , th e p ro s e c u t io n r e p la y e d e x c e rp ts f r o m th e a u d io ta p e

and simultaneously projected a transcript of Skakel's words onto a screen for

jurors to follow. In the closing's most dramatic moment, jurors heard Skakel

d e s c r ib e th e p a n ic h e f e l t w h e n M a r th a 's m o th e r a s k e d h im a b o u t h e r d a u g h te r

the morning after the night of the m u rd e r - s - a n d simultaneously saw on the

s c r e e n a p h o to g r a p h o f M a r th a 's l i f e le s s b o d y n e x t to th e t r a n s c r ip t o f S k a k c l 's

w o rd s [Connecticut v. Sknkel] 2 0 0 2 ; C a rn e y a n d F e ig e n s o n 2 0 0 4 ] .

• For an insider trading case against the investment finn Kidder, Peabody and its

former executive and corporate takeover wizard Martin Siegel, lawyers for the

p la in t i f f M a x u s C o rp o r a t io n (w h ic h e v e n tu a l ly p u r c h a s e d th e ta r g e t c o m p a n y )

F ig u r e 1 C o lo r - c o d e d g rn p h ic ( r e p r o d u c e d h e r e in b la c k and w h ite ) I I s e d ill I i t ig n l io J l a g n i l /s f

to b n c c o conuxuiies, s h o w il lg mnmonie m o le c u le fn c if i ta t i l lS d e l iv e r y o f nicotine i l l a c ig n r e t te (conr-

les!! of LVS).



1 5 2 R. K . S h e r u n n e t o t .

F i g u r e 2 G r a p h i c i n t o b a c c o l i t i g a t i o n s h o w i n g j u r o r s h o w n i c o t i n e is a b s o r b e d ill b i n d i l l g s i t e s i l l

t h e b r a i n ( c o u r t e s y o f L V S ) .

p rep a red a c lo s in g a rg um en t v id eo th a t in co rp o ra ted an im a ted g rap h ic s ,

a rch iv a l p h o to g rap h s , ex ce rp ts from v id eo tap ed d epo s itio n s , an d o th e r m a te ri-

a ls to sh ow th a t S ieg e l h ad co n sp ired w ith Iv an B o esk y to d riv e u p th e ta rg e t 's

s to ck p ric e . S ieg e l 's rep ea ted re fu sa l to te s tify a t h is d ep o s itio n s -h e to o k th e

F if th A m endm en t m o re th an 600 tim es-w as cap tu red b y n in e seq u en tia l c lip s

o f S ieg e l lo o k in g dow n a t a p rep a red tex t. A s o n e c lip fo llow ed ano th e r o n th e

sc re en , th ey a ssum ed th e sh ap e o f a th re e -b y -th re e g rid rem in isc en t o f th e

p opu la r TV gam e show 'T h e H o llyw ood S qu a re s ." W hen th e g rid w as com -

p le te , th e au d ien ce b o th saw and h ea rd th e s im u ltan eo u s S ieg e ls is tu rn in g

th e F if th A m endm en t r ig h t to re fu se to te s tify in to a se lf-p ro te c tiv e m an tra

[F ig u re 3 ; S ta ch en fe ld an d N ich o lso n 1996 ; E ich enw ad 1992 J .

L aw ye rs , a s rh e to ric ian s , h av e a lw ay s k now n th a t e ffe c tiv e p e rsu a s io n req u ire s

sp eak in g in te rm s th e ir au d ien ce s u n d e rs tan d . A nd th ey a re n ow ad ap tin g to a

cu ltu re in w h ich au d ien ce s a re accu s tom ed by th e ir ev e ry d ay w o rk an d le isu re

ex p e rien ce s w ith te lev is io n , m ov ie s , p r in t m ed ia , an d com pu te rs to re ly o n v is -

u a l-a s w e ll a s au d io an d p rin t-b a sed -in fo rrn a tio n . A dd in g to th e ir trad itio n a l
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F i g u r e 3 G r a p h i c f r o m i n s i d e r t r a d i n g c a s e a s s o c i a t i n g d e f e n d a n t ' s e x e r c i s e o f h i s F i f t h A m e n d -

m e n t p r i v i l e g e a g a i l l s t c o m p e l l e d s e l f - i I / c r i m i n a t i o n w i t h a p o p n i a r T V g a m c s h o w ( c o u r t e s y o f

LVS).
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demonstrative arsenal of maps, diagram s, models, and 'photographs, lawyers

(and the litigation ' consultants who assist them ) are now introducing new

kinds of visualand multim edia display, They assemble video previews of the

strengths of their"cases and show them to opposing counsel in the hope of obtain-

ing favorable settlements [Tarantino" 2004; Buckley 1986], They" shoot and edit

"day-in-the-life" movies of accident victim s for personal injury cases [Joseph

1997: §4,06; Buckley 1986], and compile video montages of murder victim s' lives

to be used as victim -impact evidence in sentencing proceedings [H ic k s v , A r k a n s a s

1 9 9 7 ; S a la z a r v , T e x a s 2002]; Software program s like Sanction and Trial D irector

enable them to replay video depositions for judge and jury and simultaneously

to display deponents' words on a scrolling transcript [Verdict System s LLC, S a n c -

t io n CD-ROM ; lndata Corporation; T r ia l D ir e c to r CD-ROM ]. Advocates digitally

enhance photographs and create Photoshop overlays of different forensic images

[ S ta le v , S w in to n 2004], They use computer animations to illustrate expert w itness

reconstructions of crim es' and accidents [Joseph 1997: §§ 8.01-8,061; To set the

scene for eyew itness testimony, they can use "virtual reality views" -;;eam less,

360-degree representations of a scene, composited from "digital photographs, w ith

which w itnesses can interact, moving in any direction and zoom ing in or out as

desired [Barnell 2004: 693-694; W helan, 2005], And to build opening statements

and closing arguments around multim edia displays that integrate text, photos,

video clips, original graphics; and sound files, lawyers need not rely on the sorts

of sophisticated consultants who produced the arguments in the three case exam -

ples above. They can do it them selves w ith PowerPoint [Siemer and Rothschild

2002]. ("} I~ \",\.(;. ~ :: ;h.;-;::_ '. '.".-":-:" __....,,1-', >~:-.:_..;(:,',' .. , .')..'~ .:;~-;.
The ongoing transformation of law practice by digital visual and multim edia

technologies can be gauged in part by the grow ing numbers of high-tech court-

rooms [W iggIns 2004]' and instructional materials for lawyers [A rkfeld 2001;

Brenden and Goodhue 2001; R itter 2004]. But even more importantly; the pro-

liferation of digital and visual tools is profoundly changing the" 'way litigators

approach their jobs. First, the ability to put so much of their thinking into visual

form leads lawyers to "brainstorm " and strategize their cases differently. W hen

lawyers visualize a case; different possible relationships between elements can

emerge that remain invisible when those same elements are only described ver-

bally. This 'is: because visual spatial arrangements are different from linear

linguistic sequences> (Consider this the visual "equivalent of the claim that we

often discover what we are thinking in the act of w riting.) For exarriple, one

can talk about information" channels in a complex corporate hierarchy, but a

box-and-line chart show ing who communicated w ith whom can make instantly

intelligible the paths of information and of influence: Second, the process of

assembling and designing the visual presentations to be shown during negotia-

tions, arbitration proceedings, or trials forces lawyers to prepare their cases ear-

lier and more thoroughly than they would otherw ise. Advocates must think

through their theories of the case up front so that they ' can" plan for, design,

and integrate apt visuals at the right spots in their presentations, Third, as scien-

tific and other complex evidence plays an ever-larger role in legal disputes, the

move to the "visual enables lawyers and their expert w itnesses to teach their cases

more effectively to judges arid juries. By using pictures as well as words, lawyers
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c an p re sen t th e ir c a se s in w ay s th a t in te ra c t m o re e ffe c tiv e ly w ith th e jr au d ien ce s '

d iv e rse s ty le s o f le a rn in g [M ay e r 1 9 8 9 ; M ay e r an d A nd e rso n 1 9 9 2 ;G a rd n e r 1 9 9 3 ] .

T h is en h an ced cap ac ity fo r v isu a l rep re sen ta tio n fo s te rs in p ra c titio n e rs a m in d -

se t o f " law y e r-a s - in s tru c to r" th a t m ay , o v e r tim e , e ffe c tiv e ly com pe te w ith th e

m o re p e jo ra tiv e p o p u la r im ag e s o f th e law y e r a s "h ired g u n " an d u n e th ic a l

m an ip u la to r , (O f co u rse , n ew d ig ita l c om m un ic a tio n te ch n o lo g ie s a lso o p en u p

n ew oppo rtu n itie s fo r q u e s tio n ab le p ra c tic e s , w h ich n eed to b e u n d e rs to o d an d

e ffe c tiv e ly co u n te red .)

T h e se d ev e lo pm en ts m ak e it in cum b en t u p o n u s to a sk : H ow and w h a t ex ac tly

d o ju r ie s an d ju d g e s le a rn w h en law y e rs u se d ig ita l a n d v isu a l m ed ia to p re sen t

ev id en ce an d a rg um en t? A nd how do e s th e sh if t to th e se m ed ia a ffe c t th e w ay

th a t law y e rs an d th e ir au d ien ce s re co n s tru c t re a lity fo r th e p u rp o se o f ren d e rin g

leg a l ju d gm en t?

T od ay , it is w e ll a c c ep ted th a t o u r sen se o f h is to ry , lik e o u r sen se o f m em o ry

an d se lf- id en tity , is in la rg e m ea su re th e re su lt o f com po s in g an d te llin g s to r ie s

[S h e rw in 1 9 9 6 ; A m ste rd am and B ru n e r 2 0 0 0 ; M cA dam s 19 9 3 ; S a rb in 1 9 8 6 ;

S ch a fe r 1 9 9 2 ; S p en ce 1 9 8 2 ] . A nd ju s t a s it is th ro u g h s to r ie s th a t w e co n s tru c t

th e m ean in g o f in d iv id u a l an d co lle c tiv e ex p e rie n c e , so a lso is it th ro u g h s to r ie s

th a t w e a re m ov ed to b lam e o r ex o n e ra te o th e rs [P en n in g to n an d H as tie 1 9 9 3 J .T o

an in c re a s in g ex ten t, s to ry te llin g in p o p u la r cu ltu re to d ay is v isu a l. D ig ita l p ic -

tu re s -co n v ey ed th ro u g h te lev is io n , m ov ie s , v id eo s , C D -R O M , D V D , th e In te r-

n e t, a n d trad itio n a l p r in t m ed ia -h av e com e to d om in a te o u r en te r ta inm en ts ,

o u r p o litic s , o u r n ew s , an d o u r m e th o d s o f ed u ca tio n , an d n ow th ey a re in fu s in g

law p ra c tic e a s w e ll. In fa c t, p ic tu re s h av e com e to b e se en b y som e a s m o re re a l

th an te ch n o lo g ic a lly u nm ed ia ted re a lity [B au d rilla rd 1 9 0 0 , 1 9 9 5 ] . It sh o u ld n o t

p ro v e su rp ris in g , th en , th a t it is th e p lay o f p ic tu re s in v o k in g o th e r p ic tu re s

( to g e th e r w ith o th e r , m o re im p lic it m ean in g s ) th a t w e se e w h en law y e rs re co n -

s tru c t re a lity v isu a lly in th e co u rtro om [M ey e r 1 9 9 4 ; S h e rw in 2 0 0 0 ] .

W e o ffe r b e low fo u r se ts o f in te rd isc ip lin a ry in s ig h ts in to law 's v isu a l an d

d ig ita l m ean in g -m ak in g p ra c tic e s to d ay . T h is illu s tra tiv e (b u t h a rd ly ex h au s tiv e )

se t o f to o ls in c lu d e s th e n eu ro b io lo g y an d p sy ch o lo g y o f v is io n ; co g n itiv e

p sy ch o lo g y an d n a rra tiv e th eo ry ; m ed ia s tu d ie s an d re a lity ju d gm en ts ; a n d th e

cu ltu ra l p sy ch o lo g y o f d ig ita l e x p e rie n c e . N o on e to o l o r in s ig h t ex p la in s ev e ry -

th in g , b u t e a ch ad v an ce s th e u n d e rs ta n d in g o f h ow advo ca te s an d th e ir au d i-

en c e s m ak e m ean in g s . T ak en to g e th e r , th e se m u ltip le to o ls an d in s ig h ts from a

v a rie ty o f d isc ip lin e s e s tab lish a n e tw o rk o f o v e rla p p in g an d m u tu a lly in fo rm a -

tiv e m e th o d s o f · a n a ly s is . a n d p e rsu a s io n . T h is n e tw o rk co n s titu te s th e m o re

ex p an s iv e d om a in o f rh e to r ic in th e d ig ita l a g e . S in g ly an d jo in tly ap p lie d , th e se

rh e to r ic a l to o ls ad v an ce th e ad v o ca te 's tw in g o a ls o f c red ib ly rep re sen tin g re a lity

w h ile p e rsu a s iv e ly a c tiv a tin g d ec is io n -m ak e rs ' m em o rie s , em o tio n s , a n d b e lie fs

in th e ir p u rsu it o f ju d gm en t.

1 . V is io n S c ien ce an d V isu a l T h in k in g : W hy P ic tu re s M a tte r

W hen ju d g e s an d ju ro rs sc ru tin iz e p h o to g rap h s , v id eo s , c om pu te r an im a tio n s ,

a n d o th e r g rap h ic m a te r ia ls (su ch a s ch a rts , g rap h s , an d m ap s) u sed a s d em on s tra tiv e
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ev id ence as th ey striv e to reach dec is ion s , th ey a re do ing som eth ing very

d iffe ren t from w hat th ey a re do ing w hen th ey lis ten to te s tim ony o r read docu -

m en ts : W hen they look a t p ic tu res , th ey a re read ing a d iffe ren t k ind o f tex t,

w h ich com es w ith its ow n m ethod s o f decod ing , h is to ry fie s), and w ays o f resona t-

ing w ith th e res t o f ou r cu ltu re . T o app rec ia te how p ro found ly th e v isu a l turn is

a ffec ting law , th e re fo re , it is n ecessa ry to unders tand a b it abou t v is ion and v isu -

a lity -w ha t is d is tin c tiv e abou t v isu a l p e rcep tion and v isu a l th ink ing , and w hy

v isua l d isp lay s can exert an espec ia lly s trong in flu ence on lega l judgm en t.

L e t u s beg in w ith th e b io logy and neu rop sycho logy o f v is ion . In sp ite o f th e

apparen tly seam less un fo ld ing o f th e ex te rn a l w o rld th rough v isu a l p e rcep tion ,

p eop le ac tu a lly con stru c t th e ir id eas abou t th e w o rld th rough d isc re te b its o f

in fo rm ation th a t th ey assem b le in to v isu a l im ages . W ith a speed th a t m akes

th e p rocess seem au tom atic , p eop le a rriv e a t a con sc iou s sen se o f con tinuou s per-

cep tion s . B u t th a t is no t th e w ay th ing s a re be fo re th e b ra in com poses th e coher-

ence o f pe rce iv ed rea lity [B arry 1997 ; H offm an 1998 ; F inke l 1992 ], To m ake o rde r

ou t o f w ha t m igh t o th e rw ise be a chao s o f pe rcep tion s , p eop le reso rt to rap id

so rting s o f da ta , m ark ing th e ir re la tiv e im po rtance so th a t th ey m ay re ly on th e ir

p e rcep tion s to m ake qu ick judgm en ts . T h is capac ity to so rt p e rcep tion s and reg is-

te r th e ir em o tiona l s ign ificance rap id ly a llow s peop le to know w hen to figh t and

w hen to flee [L eD oux 1996 ], w hen they need to pay focu sed a tten tion , and w hen

th ey can affo rd to be lo s t in m en ta l c loud s . A t leas t som e o f th e em o tiona l assoc ia -

tion s th a t a v isu a l p e rcep tion acqu ires a ttach w ell b e fo re any th ing lik e con sc iou s

p rocess ing occu rs , w h ich can lead to s te reo typed th ink ing th a t goes unno ticed by

th e ra tiona liz ing co rtex [D ov id io and G aertn e r 1993 : 167 ; F iske 1998 : 357 ).

V isua liza tion and v isu a l th ink ing a re qu ick ; th ey a re a lso h igh ly m alleab le .

B asic pe rcep tu a l judgm en ts a re p rone to soc ia l in flu ence ; fo r exam p le , p eop le

a re m o re lik e ly to see tw o sim ila r ob jec ts as th e sam e if to ld th a t o th e rs h ave seen

th em tha t w ay [B ern s et al. 2005 ). V erba l in fo rm ation can rem o ld v isu a l in te rp re t-

a tion and m em ories . In one w ell-know n experim en t, p a rtic ip an ts show n a film o f

an au tom ob ile acc id en t w ho w ere asked how fast th e ca rs w ere go ing w hen th ey

"sm ashed in to " one ano th e r g ave h igher es tim a tes o f speed th an partic ip an ts

w ho saw the id en tica l film bu t w ere asked how fast th e ca rs w ere go ing w hen

th ey "co llid ed w ith " one ano th e r-and , one w eek la te r, w ere m o re lik e ly to reca ll

h av ing seen b roken g lass in th e film , even though none w as ac tu a lly p resen t [L o f-

tu s and P a lm er 1974 ). C ap tion s gu id e th e in te rp re ta tion o f p ic tu res [p a lm er 1999 :

597 --601 ; S la tte ry 1990 ), and suggestiv e question ing can induce no t m ere ly b iased

bu t en tire ly fa lse v isu a l m em ories [L ind say 1999 ).

V isua l th ink ing is m alleab le becau se th e im ages th a t p eop le th ink w ith "a re no t

stored as facsimile pictures of things, or events, or words, or sentences" [Damasio

1994 ). There is no one p lace in th e b ra in in w h ich in te rn a l rep resen ta tion s o f v is-

u a l p e rcep ts o r m en ta l im agery "com e toge th e r" [F inke l 1992 ). W hen peop le

need to th ink im ag is tica lly in respon se : to a g iv en task , th ey do no t s im p ly

re triev e in tac t th e app rop ria te im ages from the ir n eu ro log ica l lib ra ry . C onse -

quen tly , th e be lie fs and judgm en ts th a t p eop le m ay articu la te in respon se to ta sk s

e lic iting v isu a l th ink ing a re no t s im p le read -o ffs from som e in te rn a l v isu a l o r

quasi-v isu a l m en ta l rea lity [B enne tt and H acker 2003 ; W ittg en ste in 1958 : 154 ,

180 ], any m ore th an th e ir b e lie fs and judgm en ts abou t th e w o rld in genera l a re
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sim p ly read -o ffs from ex terna l rea lity . R ather, peop le (re)construct th e m en ta l

im ages they use in the ir th ink ing as requ ired by the task and the situa tion

[C hu rch land 2002 : 309 , 318 ]. A m ore ap t m etapho r fo r the m ind than a lib ra ry

(o r som e equ iva len t "con ta iner") m igh t be tha t o f a sho rt-o rder cook -and no t

one w ho d ishes up ju st ham and eggs, bu t an artfu l F rench chef w ho can nearly

in stan tly com b ine neu ra l ing red ien ts to crea te a sum p tuous repast to o rder

[M arks 1990 : 1 ,6 ]. P erce iv ing and im ag ing are no t m ere ly p rocesses o f iden tifi-

ca tion b rough t abou t by look ing and lis ten ing bu t ac tive perfo rm ances in w h ich

spec ific in ten tions, pu rposes, and ac tions need to be fu lfilled [G ibson 1979 :253J.

In the ligh t o f these fea tu res o f v isua l percep tion and th ink ing , consider som e

of the w ays in w h ich p ic tu res , in con trast to pu re ly verba l comm un ica tions, can

affec t lega l dec is ion -m akers ' th ink ing and judgm en ts (fo r a m ore de ta iled d is-

cu ssion , see [Sherw in 2004 : 95 , 99 -100 ]):

• P ic tu res o f a ll k inds--s till o r m ov ing , d iag ramm atic o r pho to -rea lis tic -tend to

have a greater impact than nonvisual expressions of the "same" information,

because p ic tu res tend to be m ore v iv id . T he g rea te r sa lience o f v isua l in fo r-

m ation m akes it m ore like ly tha t the v iew er w ill take in the in fo rm ation ,

rem em ber it, and use it in subsequen t judgm en t task s [B ell and Loftu s 1985 ;

M artin and W illiam s 1990 ].

• V isua l d isp lay s can convey m ore in fo rm ation than w ords a lone and enab le

v iew ers to understand m ore . Fo r exam p le , spa tia l a rray s, g raphs, and d ia -

g ram s can show re la tion sh ip s be tw een da ta tha t w ou ld rem ain obscu re if

the da ta rem ained in tabu la r no ta tiona l fo rm [K osslyn 1994a; T u fte 1983 ,

1990 , 1997 ]. S im ila rly , com pu ter-an im ated reconstruc tions o f even ts can rep -

resen t w ith c la rity and p rec is ion sm all bu t lega lly sign ifican t changes w ith in

a g iven period (such as the re la tive position s and speeds o f veh ic les p rio r to

a co llis ion [D unn et a l. 2006 ; K assin and D unn 1997 ]). T hese fac tua l de ta ils

m igh t rem ain d ifficu lt fo r a dec is ion -m aker to im ag ine , and thus harder to

understand , if le ft to verba l descrip tions a lone . (Som e research has show n tha t

com pu ter an im ations m ay no t assis t lega l dec is ion -m ak ing w here aud iences

are ab le to v isua lize even ts adequa te ly on the basis o f verba l in fo rm ation

and nonm ov ing d iag ram s a lone [D unn 2001 ; B ennett, L e ibm an , and Fette r

1999 ].)

• Pho to -rea lis tic p ic tu res tend to arouse cogn itive and em o tiona l responses sim i-

la r to those aroused by the rea l th ing . Fo r exam p le , an IM AX m ov ie o f a ro lle r-

coaste r ride can induce vertigo in v iew ers w ho w ou ld rem ain un ru ffled by a

verba l descrip tion [G unn ing 1995 , D oug las , L yon , and O g lo ff 1997 ].

• U n like w ords, w h ich are obv iously construc ted by the speaker and thus are

understood to be a t one rem ove from the rea lity they describe , pho to -rea lis tic

pho tog raphs, v ideos, and film can appear to be caused by the ex te rna l w orld

(som etim es refe rred to as indexicalitu) w ithou t the ta in t o f hum an m ed ia tion

o r au tho ria l in te rp re ta tion [M nook in 1998 :16 --17 ].C onsequen tly , they tend to

be accep ted as h igh ly cred ib le ev idence o f the rea lity they dep ic t, even though

they lack the o ther senso ry m odalities tha t the v iew er w ou ld encoun ter in rea l

life . (D ig ita l pho tog raphy and v ideo , how ever, m ake th is c la im h igh ly p rob -

lem atic [M itche ll 1994 ].)
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• Unlike the linear communication of words, which must be taken in sequen-

tially, much of a still picture's meaning can be grasped all at once. It takes a

lot less tim e and mental effort to see a picture than to read a thousand words

[Kosslyn ,1994: 10]. This allows decision-makers to take in more information

and to develop a beller understanding of the case-or at least to feel that they

have done so. (W hat viewers tend to take in rapidly is the organization of the

whole and the meaning associated at that level. By getling the Gestalt, viewers

may feel that they have understood what they need to know , even though they

have not bothered to explore the relations between all the parts of the picture.)

• W hen people take in photo-realistic pictures, they tend to believe that they

have got all there is to get. Consequently, they are disinclined to pursue the

matter further. This sense of communicative efficacy is even stronger in lim e-

based media such as film , video, and computer animation, which offer the eye

rapid visual sequences. These tend to disable crilicalthinking, because viewers

are too busy attending to the picture immediately before their eyes to reflect on

those that have gone before [Barry 1997: 32, 46; Shapiro and M cDonald 1992:

108].A s a result, compared to words, visual communications tend to generate less

counter-argument and hence more confidence in the judgments they support.

• W hen pictures are used to communicate propositional claim s, at least some of

their meaning always remains implicit. P ictures cannot be reduced to explicit

verbal propositions [E lkins 1999: 68-74]. In this respect, pictures are well suited

to leaving intended meanings unspoken, as would-be persuaders may prefer

to do---especially when evidentiary rules or social conventions forbid making

a given claim explicitly. (V isual displays can do this much better than words

precisely because, not being them selves prepositional, less of what they mean

is anchored in what they "say.")

• Finally, pictures, more so than words, convey meaning through associational

logic that operates in large part subconsciously, through its emotional appeal

[M artin and W illiam s 1990: 268]. Thus a person may be aware that a picture

is strongly linked toan emotional response w ithout know ing or understanding

what the connection is [Andersen 1995: 72-85; LeDoux 1996: 71], And when the

emotional underpinnings of judgment remain outside awareness, they are less

susceptible to effective critique and counter-argument. (Several psychologists

and philosophers have recently emphasized that intuitive emotional responses

tend to drive people's moral (and legal) judgments, in part because people's

later conscious cognitive processing tends to rationalize decisions already

reached rather than to subject them to truly critical scrutiny [Haidt 2001: 814;

2003: 197].) .

'. rr, I

Now let us consider some illustrations of how skillful advocates take advan-

tage of these attributes of visual communication to help their audiences recon-

struct reality. Recall the class action suit against the big tobacco companies to

which we alluded' earlier. How better to convince jurors that the defendants

wanted to keep their customers "hooked" on tobacco than to show how the

addiction process actually works? That is precisely what the plaintiffs' eviden-

tiary graphic did. Images of vividly colored ammonia molecules closely interact-

ing w ith nicotine inside a cigarette made the product engineering process clear.



158 R. K. Sherwin et al.

",_ fl"'-'" ,

S ub sequ en t im ag es o f k ey "n ico tin e b in d in g s ite s" in th e b ra in com p le ted th e

p ic tu re . T ak en to g e th e r , th e se in s tru c tiv e , e a sy -to -g ra sp , an d h ig h ly m em o rab le

v isu a l d isp lay s q u ick ly and e ffo rtle ss ly co nv ey ed com p lex te ch n ic a l in fo rm a tio n

th a t w en t to th e h ea rt o f th e p la in tiffs ' c la im . T h e d e fen d an ts ' d en ia ls w e re

g ro und le ss ; th e ir p ro du c t, in e ssen ce a h ig h ly e ff ic ien t n ico tin e d e liv e ry sy s tem ,

w as m an ife s tly d e s ig n ed to in d u ce add ic tio n -ju s t a s th e p la in tiffs ' tr ia l ex p e rts

sa id . H av in g now seen fo r th em se lv e s th e d e fen d an ts ' p ro d u c t in ac tio n , w h a t

m o re cou ld th e ju ro rs w an t? W o rd s a lo n e cou ld h a rd ly o ffse t th e im m ed ia te

an d endu rin g im pac t th a t th is k in d o f v isu a l p e rsu a s io n ex e rts o n d ec is io n -

m ak e rs ' th in k in g and ju dgm en t.

O r con s id e r ag a in th e c rim in a l c a se th a t w e in tro d u ced ea rlie r o n . D u rin g th e

S ta te o f C onn ec ticu t's c lo s in g a rg um en t in th e tr ia l o f M ich ae l S k ak e l fo r th e m u r-

d e r , 2 7 y ea rs b e fo re , o f IS -y ea r-o ld M arth a M ox ley , ju ro rs h ea rd and saw S kak e l's

ow n w o rd s app ea r o n th e sc re en b e fo re th em . A s S k ak e l u tte red th e w o rd

"p an ic ," ju ro rs in s tan tly saw M arth a M ox ley 's life le ss b ody app ea r o n th e sc re en

a s it lay a t th e c rim e scen e . O f cou rse S k ak e l ex p e rien ced a " fe e lin g o f p an ic "

w hen M arth a 's m o th e r a sk ed h im th e n ex t m o rn in g if h e h ad seen M arth a th e

n ig h t b e fo re . T h e p ic tu re o f M arth a 's b a tte red , life le ss b ody im m ed ia te ly exp la in s

th e im p lic it m ean in g o f h is w o rd s . T h e v iew e r in s tan tly m ak es th e conn ec tio n :

S k ak e l, u p on aw ak en in g , m u s t h av e reca lled w ith h o rro r w ha t h e h ad don e

th e n ig h t b e fo re . B ecau se th e sc re en -b a sed em o tio n a l re sp on se and th e rea lity -

b a sed re sp on se a re com pa rab le , th e v iew e r 's em o tio n a l re ac tio n to th e p ic tu re

o f M ox ley 's b o dy is re ad ily tran s fe rred to S k ak e l. T h e v iew e r "k now s" w ha t

h e is re ac tin g to . A nd th e v iew e r 's rev u ls io n a t w h a t S k ak e l h ad don e read ily

ca s ts an im ag e o f g u ilt in th e v iew e r 's m in d . T h is in s tan tan eou s und e rs tan d in g

e lid e s th e p a ssag e o f tim e -b e tw een th e m u rd e r an d th e m o rn in g a fte r ( in

1 975 ), an d b e tw een th e tim e w hen S k ak e l u tte red th e se w o rd s (in 1 997 ) an d

th e tim e th a t th ey w e re rep lay ed a t th e tr ia l itse lf ( in 2 002 ). D is tan ce in tim e

and sp ace m a tte rs n o t, fo r ev e ry th in g tak e s p la ce in th e em o tio n a lly sa lien t, tem -

po ra lly fla tten ed now o f v iew in g th e sc re en . A nd b ecau se th is u nd e rs tan d in g is

im m ed ia te , c red ib le , an d seem ing ly com p le te , th e v iew e r ex p e rien ce s little re a -

so n to qu e s tio n w ha t h e o r sh e know s . T h e d e fen se coun se l's p u re ly v e rb a l co un -

te r-n a rra tiv e is u n lik e ly to exp la in S k ak e l's p an ic a s co nv in c in g ly , b ecau se it la ck s

th e cogn itiv e and em o tio n a l sa lien ce o f th e p ro secu tio n 's m on tag e [Connecticut v.

Skakel 2003 :601 . S ee in g is b e liev in g -o r m o re p rec ise ly , b e lie f is m o re so lid ly con -

s tru c ted th ro ugh v isu a l u n d e rs tan d in g p rom p ted by v isu a l d isp lay s .

W e h av e d iscu ssed how , a s a fu n c tio n o f b ra in p hy s io lo g y and sen so ry p e rcep -

tio n , p eop le co n s tru c t th e ir w o rld s -b o th th e ir in n e r w o rld s an d w ha t th ey

en cod e abou t th e w o rld o u ts id e . W e h av e a lso no ted th a t v isu a l p e rcep tio n

and v isu a l th in k in g do no t o ccu r in a v acuum , sep a ra ted from o th e r p a rts o f m en -

ta l life . T rad itio n a lly , p ic tu re s u sed in law hav e b een con ce iv ed a s m e re illu s tra -

tio n s o f w o rd s . A m o re so ph is tic a ted app ro ach w ill b e tte r in fo rm advo ca te s '

ch o ic e s ab ou t w ha t an d how m uch to sh ow , and w ha t an d how m uch to te ll.

T h e con ju n c tio n s b e tw een p ic tu re s an d o th e r fo rm s o f com m un ica tio n and

b e tw een v isu a l an d v e rb a l th in k in g , h ow ev e r, a lso m ak e it im po rtan t to u nd e r-

s tan d a little m o re abou t th e v a rio u s cogn itiv e and n a rra tiv e fram ew o rk s th a t

sh ap e and in fo rm leg a l ad vo cacy . It is to th is to p ic , th e re fo re , th a t w e tu rn n ex t .
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2 . C o g n itiv e F ram ew o rk s an d N a rra tiv e T h eo ry

P eo p le 's b e lie fs an d ju d g m en ts m ay b e m o re o r le ss f irm ly te th e red to p e rc e iv ed

re a lity , b u t th ey a lw ay s ex ceed it. T o u n d e rs tan d a co n v e rsa tio n , to m ak e a

p red ic tio n , o r to a ss ig n b lam e , p eo p le a lw ay s d o ju s t w h a t th ey d o in re sp o n se

to p ic tu re s - th ey "g o b ey o n d th e in fo rm a tio n g iv en ," in Je ro m e B ru n e r 's fam o u s

p h ra se [B ru n e r 1 9 7 3 ]. T h a t is , th ey in te rp re t an d d raw in fe ren ce s fro m n ew d a ta

in th e lig h t o f th e ir h ab its o f th in k in g an d fe e lin g , th e ir la rg e ly in tu itiv e co n cep -

tio n s o f h o w th e w o rld w o rk s an d h o w th in g s g o .

C o g n itiv e an d so c ia l p sy ch o lo g y h e lp to id en tify an d ex p la in th e s tu ff fro m

w h ich b e lie fs a re m ad e . P sy ch o lo g y o u tlin e s th e s te reo ty p e s p eo p le u se to c la s -

s ify an d ju d g e o th e rs ; it u n co v e rs th e s to ck sc rip ts th a t g u id e ex p ec ta tio n s ab o u t

o th e rs ' b eh av io r an d tag d ev ia tio n s a s w o rth acco u n tin g fo r [B ru n e r 1 9 9 0 ; S ch an k

an d A b e lso n 1 9 7 7 ). It d e sc rib e s h o w ev e ry d ay co g n itio n co n se rv e s sc a rc e m en ta l

re so u rc e s b y u s in g m en ta l h eu ris tic s o r ru le s o f th u m b to re a ch q u ick an sw e rs

th a t a re o ften g o o d en o u g h , b u t so m e tim es se rio u s ly m is tak en [G e ig e ren ze r ,

T o d d , an d T h e A B C R esea rch G ro u p 1 9 9 9 ; G ilo v ich 1 9 9 1 ; N isb e tt an d R o ss

1 9 8 0 ]. P sy ch o lo g y a lso sh o w s h o w p eo p le 's em o tio n s , w h ile h ig h ly v a riab le

an d seem in g ly irred u c ib le to an y em p ir ic a l c a lcu lu s , in te ra c t w ith th e ir p e rc ep -

tio n s an d co g n itio n s to g u id e ju d g m en t an d b eh av io r [D am as io 1 9 9 4 ; F o rg a s

1 9 9 1 , 2 0 0 0 ]. O th e r d isc ip lin e s a lso s tr iv e to a rtic u la te th e u n sp o k en g ro u n d s o f

co m p reh en s io n an d b e lie f . S tu d ie s in th e p h ilo so p h y o f lan g u ag e , lin g u is tic s ,

an d cu ltu ra l an th ro p o lo g y , fo r in s tan ce , in d ic a te th e im p lic it u n d e rs tan d in g s th a t

p eo p lem u s t sh a re in o rd e r to m ak e sen se o f o n e an o th e r 's w o rd s [H o llan d an d

Q u in n 1 9 8 7 ; L ak o ff 1 9 8 7 ].

O f th e m an ifo ld w ay s in w h ich h u m an s o rg an iz e an d m ak e sen se o f th e ir

ex p e rien ce s , n o n e m ay b e m o re im p o rtan t th an n a rra tiv e . "It se em s a lm o s t a s

if h u m an k in d is u n ab le to g e t o n w ith o u t s to r ie s ," w rite A n th o n y A m ste rd am

an d Je ro m e B ru n e r to w a rd th e b eg in n in g o f th e ir m as te r ly d iscu ss io n o f th e su b -

je c t [A m ste rd am an d B ru n e r 2 0 0 0 : 1 1 4 J . S to rie s d o m u ch m o re th an te ll w h a t h ap -

p en ed , a lth o u g h th a t in itse lf is n o sm a ll th in g . T h ey "g iv e co m fo rt, in sp ire ,

p ro v id e in s ig h t; th ey fo rew a rn , b e tray , rev ea l, le g itim iz e , co n v in ce . Y o u can

d ec la re y o u r lo v e b y te llin g ju s t th e r ig h t s to ry a t th e r ig h t tim e ; y o u can b e L ag o

an d c re a te m ad su sp ic io n ; y o u can sp u r B illy B u d d to s tr ik e C lag g a rt d e ad "

[A m ste rd am an d B ru n e r 2 0 0 0 : 1 1 5 ]. A cu ltu re 's s to r ie s -re co u n ted in re lig io u s

sc r ip tu re an d p o p u la r n o v e ls , d ep ic ted in m o v ie s an d o n te lev is io n , o r en ac ted

in v id eo an d co m p u te r g am es-p re sen t h e ro e s , v illa in s , an d ev e ry o n e in b e tw een

co n fro n tin g co n flic ts an d o n e o th e r , an d th e reb y te a ch in g u s , th e au d ien ce , h o w

w e sh o u ld fe e l an d w h a t w e sh o u ld d o ab o u t o u r o w n an d o th e rs ' c o m p a rab le

p lig h ts . ' ~c .':" " .•

L aw y e rs an d law a re , o f co u rse , im m ersed in s to r ie s , fro m th e c lien t 's f irs t

a c co u n t o f ev en ts in th e law y e r 's o ff ic e to th e v e rs io n s th e law y e rs te ll e a ch o th e r

d u rin g se ttlem en t n eg o tia tio n s , to th e n a rra tiv e s co n s tru c ted fo r ju d g e an d ju ry a t

th e tr ia l, to th e acco u n ts d e s ig n ed fo r te lev is io n n ew s an d jo u rn a lis ts in o th e r

m ass m ed ia . E ach te llin g is m o ld ed a s m u ch b y p e rc e iv ed au d ien ce ex p ec ta tio n s ,

co n v en tio n s o f g en re an d p ro fe ss io n a l p ra c tic e , an d co n s tra in ts o f tim e an d

m ed iu m as b y co rre sp o n d en ce to an y u n n a rra ted re a lity . A p e rsu a s iv e leg a l s to ry
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must be as consistent as possible, not only w ith the evidence and the judge and

jury 's understandings of the relevant law , but also w ith those audiences' senses,

developed through lifetim es of exposure to their culture, of "how stories like that

go" [Pennington and Hastie 1993J.

It is the choice of a particular story (and the mode of telling) as befits the cir-

cum stances that tends to capture legal belief and motivate audiences to take the

action the advocate desires: acquit or convict, award damages or deny recovery.

The story that works best m ay be as relatively mundane as a personal injury law -

yer's allusion to Rocky [United A rtists 1976] to depict an accident victim strug-

gling to overcome his undeserved suffering [Feigenson 1995: 61]. O r it may be

as transcendent as the story of the founders of the American polity , used by

Gerry Spence to cast his white separatist client Randy W eaver as the heroic

defender of Jeffersonian liberty against governm ental tyranny [Sherw in 2000:

56-58; Spence 1995: 1-48].

O r, draw ing once again from one of the case examples offered earlier, consider

the narrative strategy that M axus's lawyers developed for their case against

K idder, Peabody and M artin Siegel [S tachenfeld and N icholson 1996]. The case,

in a nutshell, w as that M axus, a company in the oil business, had hired a pres-

tig ious New York investm ent banker, M artin Siegel, and his finn, K idder,

Peabody, to prepare the takeover of Natom as, another company. But after each

meeting Siegel held w ith M axus officials, the price of Natom as's shares went up.

M axus claim ed that S iegel had passed along inside inform ation to a K idder execu-

tive, Ivan Boesky, who then invested in the target company, driving up its stock

prices, w ith the result that when M axus eventually acquired Natom as it had to

pay hundreds of m illions of dollars more than it otherw ise would have done.

How to invoke the audience's intuitive beliefs so as to convert such a complex com -

mercial dispute involving massive amounts of circum stantial evidence into a simple,

credible, compelling storyline that would point the jury to the desired verdict?

The solution was to emplot visually the case as a struggle between us and them ,

the fam iliar local guy versus the big bad other-an archetypal conception of how

conflict is structured, and who should w in, that goes back to the biblical tale of

David and Goliath , if not to the Zoroastrian God and Satan (Ahura M azda and

Ahrim an). M axus's closing argument video starts by locating the parties on a

map of the United States. Its disproportionate enlargem ent of Texas, shaped

and colored to evoke the state 's highly popular flag, must have encouraged the

Texan jurors to identify w ith a home-grown plaintiff and, conversely , draw ing

on implicit social stereotypes, to distance them selves from the defendants-those

"outsiders" from New York. To enhance the effect, at one point jurors saw the

state of Texas suddenly snap out of the graphic display as if it w ere shooting a

line (or a lasso?) around New York IStachenfeld and N icholson 1996]. In short,

the visual argumen t tha t M axus's lawyers used to construct the legal conflict

deployed a story fram e that anyone fam iliar w ith our culture 's core moral tales

(or the local culture 's im plicit folk know ledge) could immediately recognize

and understand. M artin Siegel, the unscrupulous outsider, is recognizably the

"bad guy" in a visually narrated scenario that m anifestly prompts the jury 's sym -

pathy and animosity along well-established lines .

• ', I'
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3 . M ed ia te d B e lie f : P o p u la r V isu a l C u ltu re a n d R ea lity Ju d gm en ts

In co n tem p o ra ry cu ltu re , m o s t p e o p le g e t th e ir fa c ts p r im a r ily f rom p o p u la r v is -

u a l m ed ia . T e le v is io n an d th e In te rn e t p ro v id e m o re p eo p le w ith n ew s ab o u t th e

w o rld , a s w e ll a s in fo rm a tio n ab o u t law an d p o lit ic s , th a n d o th e m o re tra d itio n a l

p r in t m ed ia [S h in 2 0 0 5 : th is h a s " c o n tin u ed a 2 0 -y e a r tre n d in th e n ew sp ap e r

in d u s try , a s p eo p le in c re a s in g ly tu rn to o th e r m ed ia , su c h a s th e In te rn e t a n d

2 4 -h o u r c a b le n ew s n e tw o rk s , fo r in fo rm a tio n " ] . T e le v is io n 's p h o to -re a lism , in

p a r tic u la r , s e em s to o p en an au d io v isu a l "w in d ow o n to re a lity " [P o tte r 1 9 8 8 :

2 3 ; S h ap iro a n d M acD o n a ld 1 9 9 2 ] . Y e t " [ tlh e m ed ium is th e m e ssa g e ," a s

M a rsh a ll M cL u h an fam o u s ly p ro c la im ed b a ck in 1 9 6 4 [M cL u h an 1 9 6 4 1 .

M c l.u h an 's c r it ic a l in s ig h t w a s th a t w e m u s t d is a b u se o u rse lv e s o f th e n a iv e

n o tio n th a t th e m a ss m ed ia o p e ra te lik e a n em p ty p ip e (o r , in th e c a se o f te le v is io n ,

lik e a w in d ow ) th ro u g h w h ic h in fo rm a tio n p a s se s . In fa c t, d if fe re n t m ed ia e x e r t

d if fe re n t k in d s o f in f lu e n c e o n th e m e ssa g e s th e y co n v ey . F o r e x am p le , p r in t c u l-

tu re u su a lly o p e ra te s in a f ie ld o f c o n c ep ts a n d c a te g o r ie s . A s W a lte r O n g h a s

w ritte n , "V e rb a l re p re se n ta tio n [ in th e m in d ] y ie ld s a s so c ia tio n s w h ic h in d ic a te

th a t it is sp e c ia liz e d fo r re p re se n tin g h ie ra rc h ic a l c o n c ep tu a l s tru c tu re s " [O n g

1 9 8 2 ] . T e le v is io n , b y co n tra s t , e x c e ls in d ep ic tin g p e rso n a l d ram a s , o ffe r in g v iew -

e rs s to ry lin e s a n d ch a ra c te r ty p e s th a t a re fam ilia r a n d im m ed ia te ly a c c e s s ib le .

T e le v is io n a ch ie v e s u n iq u e em o tio n a l p ow e r a n d in tim a cy b y w ay o f th e c lo se -

u p , w h ic h b r in g s v iew e rs d ire c tly in to th e em o tio n a l f ie ld o f th e c h a ra c te rs o n

th e sc re e n . (C o n s id e r c lo se -u p s o n sm a lle r te le v is io n sc re e n s , w h e re v iew in g d is -

ta n c e en h an c e s in tim a cy .) T h is is h a rd ly a m a tte r o f m e re a e s th e tic s . D ram a tiz in g

th e p e rso n a l te n d s to o b sc u re th e g en e ra l. B y p re se n tin g so c ia l p ro b lem s in te rm s

o f p e rso n a l h is to ry a n d in d iv id u a l c h a ra c te r d e v e lo pm en t, te le v is io n re s is ts c om -

p le x ity , w h ic h is n o to r io u s ly d if f ic u lt to d ram a tiz e in v isu a l fo rm [B en n e tt 1 9 9 6 :

4 8 -5 8 ; P o s tm an 1 9 8 5 ] . C o n v e rse ly , p r in t m ed ia c o v e ra g e o f so c ia l p ro b lem s c an

a lso te n d to o v e rs im p lify th ro u g h d ram a tiz a tio n [S ta ll in g s 1 9 9 0 : 8 0 ] .

P eo p le 's m ed ia -sp aw n ed ex p e c ta tio n s a re g u id e d b y th e v isu a l c o d e s n o t o n ly

o f te le v is io n b u t a lso o f f ilm , e sp e c ia lly m a jo r H o llyw o o d m ov ie s . T h e v isu a l

c o d e s th a t c om e from p o p u la r c u ltu re b e com e a p a r t o f p e o p le 's v isu a l c om m on -

se n se -w h ic h is to sa y , th e y a re u n co n sc io u s ly a s s im ila te d . P eo p le u n d e rs ta n d

c ro s s -c u ttin g an d p a ra lle l e d itin g . T h ey d o n o t n e ed an y o n e to e x p la in th e se

s to ry te ll in g d ev ic e s . T h e c am e ra is in s id e th e a u d ie n c e 's h e a d s , a n d th e y a re p re -

p a re d to re c o n s tru c t re a lity in a c c o rd an c e w ith th e p e rc e p tu a l a n d co g n itiv e

c o d e s th e y h av e in te rn a liz e d .

P eo p le a lso g en e ra lly su p p o se th a t th e y k n ow re a lity w h en th ey se e it , th a t

th e y c an , b y an d la rg e , d is tin g u ish h um bu g from th e g en u in e a r tic le . T h ey k ic k

th e tire s a n d d o n 't ta k e a n y w o o d en n ic k e ls . A n d w h en p eo p le " su sp en d d isb e -

lie f" to in d u lg e in a n o v e l, a f ilm , o r a te le v is io n d ram a , th e y lik e to th in k th e y d o

so "w illin g ly ." Y e t, c o n s id e ra b le p sy ch o lo g ic a l re se a rc h sh ow s th a t it is n o t so

e a sy to k n ow w h a t to b e lie v e , o r w h en . C re d u lity , n o t sk e p tic ism , is th e d e fa u lt

m o d e . W h en p eo p le re a d ily u n d e rs ta n d som e th in g th e y a re in c lin e d to b e lie v e it

[G ilb e r t 1 9 9 1 ; 1 0 7 ] . D isb e lie f m u s t b e e ffo r tfu lly e n g ag ed ; it is w h a t p e o p le d o

w h en th ey a s se s s c r it ic a lly w h a t th e y h av e a lre a d y p ro v is io n a lly a c c ep te d a s tru e

[P re n tic e , G e rr ig , a n d B a ilis 1 9 9 7 : 4 1 6 ] .
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T h e v isu a l m a s s m ed ia p ro v id e p e o p le n o t o n ly w ith m o s t o f th e ir fa c ts b u t

a ls o w ith m o s t o f th e ir f ic t io n s . In d e e d , p e o p le 's w o r ld k n ow le d g e d raw s u p o n

a m ix tu re o f f ic t io n a l a n d n o n f ic t io n a l so u rc e s [P re n tic e a n d G e rr ig 1 9 9 9 :

5 2 9 ] , a n d th e y a re n o t a lw a y s a b le to d if fe re n tia te re a l f rom f ic t io n a l so u rc e s o f

rem em b e re d in fo rm a tio n [ jo h n so n a n d R ay e 1 9 8 1 : 6 7 ] . T h e s tr ik in g iro n y is th a t

fa c ts c a n se em m o re " fa c tu a l" th e m o re lik e f ic t io n th e y b e c om e . T h is h a p p e n s

b e c a u se p e o p le g e n e ra lly a re le s s m o tiv a te d to p ro c e s s f ic t io n a l in fo rm a tio n sy s -

tem a tic a lly th a n fa c tu a l in fo rm a tio n [P re n tic e a n d G e rr ig 1 9 9 9 : 5 4 4 J . W h en a n

a u d ie n c e u nw itt in g ly re sp o n d s to a fa c tu a l p re s e n ta t io n a s if it w e re f ic t io n ,

th e d e fa u lt m o d e - - -c re d u li ty -k ic k s in . C r it ic a l a n a ly s is , n o t d isb e lie f , g e ts su s -

p e n d e d . E f fe c tiv e c r i t iq u e re q u ire s n o t o n ly k n ow le d g e o f th e re q u is i te to o ls o f

c r i t ic a l a n a ly s is b u t a ls o th e e n e rg y a n d in c lin a tio n to u n d e r ta k e it . B y c o n tra s t ,

s to re d -aw ay f ic t io n s e f fo r t le s s ly c o rn e to m in d w h en a fam ilia r n a r ra t iv e g e n re ,

c h a ra c te r , o r s i tu a tio n ty p e s tim u la te s p e o p le 's re c o lle c tio n . T h a t is p a r t o f w h a t

is g o in g o n w h en a tr ia l law y e r c om p a re s a w itn e s s o r a d e fe n d a n t to a

w e ll-k n ow n ch a ra c te r f rom The Godfather, Natural Born Killers, o r The Sopranos

[S h e rw in 2 0 0 0 : 1 6 -1 7 ] . If th e c om p a r is o n s tic k s , th e ju ry te n d s to f i l l in th e re s t

o f th e s to ry , in c lu d in g c h a ra c te r tra i ts u nm en tio n e d a t th e tr ia l , e v e n if th e y

a re f ic t io n a l .

T h e c o d e s a n d c o n te n t o f m o d e rn v isu a l s to ry te l l in g , f rom te le v is io n d ram a s

a n d n ew s sh ow s to a d v e r t is em en ts a n d fe a tu re f i lm s , h a v e in f i l tra te d th e c o u r t-

ro om so th a t fa c t a n d f ic t io n , in fo rm a tio n a n d e n te r ta inm en t, w o rk h a n d in h a n d

in th e p ro d u c tio n o f le g a l tru th . F o r e x am p le , c o n s id e r a g a in in th is re g a rd th e

c lo s in g a rg um en t v id e o th a t w a s u se d in a n e g lig e n c e law su it a g a in s t P r ic e

W a te rh o u se . T h e v id e o se am le s s ly sh if te d f rom d o c um en ta ry im ag e s o f th e re a l

T ita n ic to c lip s f rom a B r it is h fe a tu re f i lm e n ti t le d A Night to Remember [1 9 5 8 ] , in

w h ic h w e se e in d if fe re n t o f f ic e rs a n d a p re o c c u p ie d c a p ta in a p p e a r to re c k le s s ly

d is re g a rd a te le g ram w a rn in g a b o u t th e p re s e n c e o f ic e b e rg s in th e sh ip 's

v ic in ity . (T h e tr ia l ju d g e 's a dm is s io n o f th is v id e o w a s re v e rs e d o n a p p e a l

[Standard Chartered PLC v. Price Waterhouse 1 9 8 9 /1 9 9 6 ; S h e rw in 2 0 0 0 : n n . 3 9 -4 0 ;

S h e rm an 1 9 9 3 : A I] .) T h e u p sh o t is c le a r : B e in g th e la rg e s t in th e w o r ld is n o sa fe -

g u a rd a g a in s t n e g lig e n c e .

O r c o n s id e r a g a in , th is t im e from a p o p u la r c u ltu ra l p e rsp e c tiv e , th e M ax u s

in s id e r tra d in g c a s e a g a in s t K id d e r , P e a b o d y . In th e v isu a l g ra p h ic u s e d b y th e

p la in tif f s in th e ir c lo s in g a rg um en t, th e ju ro rs s aw th e d e fe n d a n t, M a r tin S ie g e l ,

p e rc h e d in a th re e -b y - th re e g r id rem in is c e n t o f th e tic - ra e - to e b o a rd fe a tu re d in

th e o n c e -p o p u la r te le v is io n g am e sh ow , "T h e H o llyw o o d S q u a re s ." W h en th e

n in e S ie g e ls a re s e e n a n d h e a rd s im u lta n e o u s ly " ta k in g th e F if th ," th e e f fe c t is

h ig h ly c om ic a l . T h e v iew e r la u g h s a t th e in c o n g ru o u s s ig h t o f a o n c e -e s te em ed

W a ll S tre e t in v e s tm en t b a n k e r c a s t in a T V g am e sh ow th a t ty p ic a lly fe a tu re d

c e le b r i ty h a s -b e e n s d e sp e ra te to som eh ow re v ita l iz e th e ir c a re e rs (o r , a t le a s t

m ak e a b u c k ) . T h a t th is re sp o n se , a n d th e n o rm a tiv e a s so c ia t io n s th a t i t c a r r ie s ,

is b e in g tr ig g e re d b y a n ic o n ic g am e sh ow , h ow ev e r , rem a in s im p lic i t , u n a r t ic u -

Ia te d , a n d h e n c e u n a v a ila b le to c r i t ic a l re f le c tio n . T h e h um o r o n d isp la y is d is -

a rm in g , b u t th e re is a m o re s e r io u s in te n t a t w o rk h e re . T h e v isu a liz a tio n o f

th e in c a n tin g S ie g e l d im in ish e s h im b y im p lic i t ly p o r tra y in g him a s ju s t a n o th e r

c e le b r i ty h a s -b e e n -b u t i t a ls o d em o n iz e s h im a s w e ll . T h e h um o ro u s g lo s s o f

: '-
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Siegel ensconced in ' a ll n ine squares d istracts the decision-m aker from a legally

im perm issib le inference that m ay also be tak ing place: nam ely , the association

of S iegel w ith o ther so-called "F ifth Am endm ent crim inals" w ho hide the tru th

of their m isdeeds behind a w all of silence: O f course, to say that th is apparen tly

innocuous visual d isp lay penalizes the defendant for exercising his constitu tional

priv ilege against com pelled self-incrim ination not only seem s counter-in tu itive

from the standpoin t of ord inary com m onsense (after all, the v ideo clips accu-

rately depict w hat S iegel said at h is deposition), bu t also spoils the sim ple fun

of the disp lay : In sum , the view er gets the m essage because the visual code of

a popular telev ision gam e show icon is instan tly recognizable, and the critical

b ite of an im perm issib le (albeit unconscious) inference rem ains h idden , To pre-

serve the joke, the view er is d isinclined to analyze it critically .

To acknow ledge that M axus's "H ollywood Squares" d isp lay constructs its v is-

ual argum ent in the form of a shrewd joke is to reassert one of the poin ts w e have

been m aking: This seem ingly sim ple visual d isp lay is decidedly not a m ere illus-

tration of ideas that could just as w ell be expressed verbally . To analyze its rhet-

oric , w e have drawn on the ' psychology of v isual perception , the social

psychology of m ental fram eworks; narrative theory , and the conflation of fact

and fiction in contem porary culture and the hum an m ind. In the next section

w e add one m ore set of conceptual and rhetorical too ls, an essential part of the

m ultid iscip linary netw ork of insigh ts that law yers need in order to understand

law in the dig ital age. 'C, '<.'" "". :",' ,.cc",', • ,

':";':1 . :::_:-..,,;._~,.::_ r. j ,.-""_,, "

. ,".',1."

4, Digital Culture/Digital Mind .'", C "r<';
" v, ~. I-~;~~~~~.\,{-:-r:_ '" , (".~_

Good tools serve the purposes for w hich they w ere in itia lly designed , but they

also suggest additional, o ften unexpected , uses and lead to new form s of under-

standing that insp ire the build ing of yet o ther too ls. Consider, for exam ple, the

com puter m ouse invented by Douglas Engelbart and his team at the S tanford

Research Institu te in C aliforn ia: In 1968, they dem onstrated a netw orked com -

puter system that had the rudim ents of tw o-dim ensional d isp lay editing , flex ib le

v iew contro l, on-screen: v ideo teleconferencing-and a m ouse [h ttp ://sloan ,

stanford .edu/rnousesite /. last v isited Ju ly ' 6 , 2005], A nyone using a com puter

now know s how to use a m ouse to navigate and enter com m ands. Forty years

ago , how ever, these functions w ere not yet the highly developed technologies

w ith which w e are fam iliar today . But they pro jected a vision of hum an-com -

puter in teraction" that insp ired innum erable subsequent innovations, from the

graphical user in terface (w hich perm its people to use m ultip le applications at

the sam e tim e) to fu ll-fledged hyperm edia. Just as those technical ideas w ere

seeded in a professional com m unity and eventually grew into unexpected , even

astonish ing , fru it, exposure to and use of d ig ital technologies is already generat-

ing new behaviors and new patterns of thought in the law .

A dvanced dig ital im aging capacities are now w idely dispersed . (R ecent

Info T rends/CAP Ventures forecasts show that U .S . consum er dig ital cam era

penetration would 'reach 55 percent and shipm ents of around 25 m illion in

2005, grow ing to 81 percent and about 21 m illion units sh ipped in 2010.) In the
.' '



� ';:- ", »,

ii-"-' ''4 ':.
"'O¥", i ~'

~:\. ; -

'" \ (u
164 R . K. Sherwin et al.

past, a lawyer m ight order a graphic from a designer and have no real idea of

how it w as m ade. N ow that lawyer probably owns a dig ital cam era and can

upload and m ake sim ple edits (like cropping or adjusting the orien tation or

the contrast betw een light and dark). The Excel program makes it easy to graph

data; w ord-processing program s m ake it easy to design pages and incorporate

p ictures and tables in to tex ts. O ther readily availab le softw are allow s people to

layout entire books and create tw o-dim ensional anim ations. In short, w hat used

to be the specialized know ledge of graphic designers using tools affordable only

by those w ith professional comm itm ents is now availab le to all com puter users at

consumer prices for use at home or at work, as freeware, or as software running

on com puters in schools, lib raries, and copy shops.

The sam e is true w ith respect to m oving im ages. A lm ost anyone can m ake

them -even still cam eras and cell phones are now capable of m aking short v ideo

clips-and anyone can m odify anyth ing they or anyone else has m ade. G ood

hands and expensive tools are no longer needed. Poin ting and click ing have

becom e physical habits; seeing pictures as potential m aterial and not just as

som eone's property is one of the new m ental habits. R epurposing others' v isual

w ork is not som ething new . A rtists have been quoting each other and learn ing by

copying from the beginning . N ow , how ever, it can be done w ith "orig inal" d ig i-

tal data; anyone, even lawyers, can do it; and their art can be published on the

In ternet and dissem inated globally at v irtually no cost.

The ubiquity of surveillance and am ateur v ideo cam eras in conjunction w ith a

broad range of readily availab le and easy-to-use im age-editing tools has given

rise to m any more kinds of dem onstrative evidence. This w as dram atically illu-

strated in the cases arising out of the N ew York Police D epartm ent's m ass arrests

of pro testers outside the 2004 Republican N ational Convention , in which dozens

of am ateur v ideos w ere in troduced to refu te (and , in a few cases, to confirm )

police claim s that the pro testers had behaved illegally [Dwyer 2005: A I; M edina

and Ho1l2005: B3; on the political d islocations created by ubiquitous photo-im a-

ging in public spaces, see A zoulay 2001: 287}.But the w idespread experience of

m odify ing and m anipulating pictures has even deeper cultural and cognitive sig-

n ificance. The typical law yer m ay not be adept at using advanced professional

editing softw are like Adobe Photoshop, but in all likelihood he or she w ill have

heard of "photoshopping" as a verb referring to altering a picture. Today, in an

era when dig ital p ictures are infin itely m alleable, w hen, in the words of W illiam

M itchell, "the referent has com e unstuck" [M itchell 1994b: 31], people m ay have

to give up their naive sense of the photo-realistic p icture as m etonym ic tru th

[K ibbey 2005: 12-18]. In exchange, they w ill gain an understanding of the picture

as a construct, a text to be actively construed rather than a w indow onto the world

that m erely needs to be looked through [R itch in 1999: 124].

So far w e have addressed changes in the pictorial tex ts them selves. The In ter-

net has also profoundly changed people 's relationship to the screen on which

those texts are seen . O n cinem a screens, people becam e accustom ed to seeing

their dream s w rit large while sitting w ith others in a dark , cavernous room . Tele-

v ision , by contrast, w ith its com paratively sm all screen , brought new s of the

world and entertainm ent in to the in tim ate sphere of the household , becom ing

a character in fam ily life , a fam iliar. Personal com puter screens differ from both .
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Unlike te lev isions, w here groups' can gather around for a comm on experience

and comm ent; personal com puters are m ore often in p laces w here peop le use

them alone, and their in teractions w ith o thers are th rough the m ach ine rather

than across the tab le or along the couch . H ow ever, peop le also respond to w hat

they see on screens in m any w ays that 'are sim ilar to how they respond to socia l

encoun ters in real life [R eeves and N ass 1996].' A nd at the sam e tim e, peop le

expect to do things; to be engaged , w ith w hat they see on the screen . (Indeed ,

fo r som e the engagem ent w ith the m ach ine and the v irtual w orlds it y ie lds can

becom e an obsession [Turk le 1995].)

Partic ipating in m ediated d ig ita l env ironm ents is, o f course , w hat com puter

gam ing is all abou t: M ultip layer on line gam es such as ;'S econd L ife" prov ide

com plete socia l env ironm ents fo r their partic ipan ts ' [L inden R esearch , Inc .

2003]. Successfu l p lay , m oreover, invo lves no t just in teracting w ith o ther p layers

w ith in a fram ework of ru les and pro toco ls, bu t rem aking one 's d ig ita l w orld by

reprogramm ing it. Increasing ly , p rospective ju rors (and not on ly younger ones)

m ay com e to court w ith the expecta tion no t on ly that w itnesses and law yers w ill

nav igate . m ultiIned ia . p resen ta tions th rough poin ting and click ing (as in the

Skakel case), bu t a lso that they w ill them selves be allow ed to partic ipate in the

recreation of legal reality .• " " . " ,

L aw yers are already beg inn ing to cater to peop le 's expecta tion that, in the d ig i-

ta l era , in fo rm ation is som eth ing that they can and shou ld be ab le to seek ou t and

in teract w ith ; ra ther than som eth ing that they passively receive. C onsider the v ir-

tual-reality v iew , a seam less, 360-degree represen tation of a scene com posited

from dig ita l o r d ig itized photographs. U sers nav igate the scene, m oving in any

d irection and zoom ing in or ou t as desired .. Am erican law yers have used v ir-

tual-reality v iew s in ' a handfu l o f cases as illustra tive aids to clarify eyew itness

testiInony . In the U nited K ingdom , an even m ore com plex "v irtual-reality sys-

tem " has been used by w itnesses before the B loody Sunday T ribunal, estab lished

in 1998 to reexam ine the facts o f the 1972 killing of 13 N orthern Irish citizens by

B ritish so ld iers in the ' streets o f D erry . In teracting w ith com puter-generated-

v iew s of various locations in D erry , w itnesses have been ab le to rev isit scenes

from any angle and draw arrow s on the screen to describe the even ts and m ove-

m ents they recalled . In som e instances the v irtual-reality system has enab led the

T ribunal to confirm that it w as physically possib le fo r w itnesses to have seen

w hat they rem em bered seeing , g iven the layou t of the city and the w itnesses '

locations at the tim e [The B loody Sunday Inqu iry , h ttp ://www .b loody-sunday-

inqu irv .o rg .uk]. ':, ;< ,C " ...:• "., .; "»

O r consider the Soham double hom icide case in England . The defendan t stood

accused of, the;' m urder of tw o: young girls Ih ttp ://new s.bbc.co .uk j1 jh ij

eng land j3243025 .stm !. The governm ent's case w as circum stan tia l. A t its heart

w ere the sw eater fibers from the clo th ing w orn by the tw o young fem ale v ic tiIns

at the tim e of their d isappearance and death . The ju rors no t on ly go t to see those

fibers in open court, the judge 'a lso gave them a DVD to ' p lay during their delib -

erations. (The prosecu tion team considered 6 ,820 sta tem ents, 7 ,341 exh ib its, and

hundreds of hours of v ideo foo tage and m edia coverage. The po lice enqu iry gen-

erated 'approx im ately 24 ,000 docum ents .. [h ttp ://www .cps.gov .uk jnew sj

pressre leasesjarch ivej139_03 .h tm l].) A s a resu lt, in the course of reconstructing
,
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fo r th em se lv e s th e s to ry o f th e c a se , th e ju ro rs w e re a b le to m o v e fre e ly am o n g

th e d ig ita l e v id e n c e c o n ta in e d o n th e d is c , w h ic h in c lu d e d im ag e s o f th e f ib e rs ,

th e sw e a te rs th e y c am e from , th e c r im e sc e n e , th e g ir ls ' ro u te h om e , v id e o ta p e d

w itn e s s te s t im o n y , a n d o th e r e v id e n tia ry m a te r ia l . T h is k in d o f f re e - ra n g in g

in te ra c tiv ity w ith d ig ita l e v id e n c e m ay fo re sh a d ow h ow le g a l m e a n in g s w ill b e

m ad e in th e d ig ita l e ra . L aw y e rs m ay h a v e to re th in k th e ir rh e to r ic a l s tra te g ie s ,

m ak in g sp a c e fo r th e ir a u d ie n c e s to e n te r , a n d a llow in g th em to fe e l th a t th e y

a re h e lp in g to c o n s tru c t th e c a se a lo n g w ith c o u n se l [B e rm an t 1 9 9 9 : 5 2 4 ; C a rr in g -

to n 1 9 9 8 : 1 5 1 6 ) .

CONCLUSION: THE CHALLENGES OF VISUAL KNOWLEDGE

R e -e n v is io n in g le g a l a n d e th n o g ra p h ic th e o ry in th e d ig ita l a g e tu rn s o u r a tte n -

t io n b o th to n ew so u rc e s o f m e an in g a n d to n ew m ean in g -m ak in g p ra c tic e s .

N e a r ly a q u a r te r o f a c e n tu ry a g o , R o b e r t C o v e r w ro te :

We inhabit a nomos-a normative universe. We constantly create and maintain a world of

r ig h t a n d w ro n g , o f law fu l a n d u n law fu l .. . . N o se t o f le g a l in s ti tu tio n s o r p re s c r ip tio n s

exists apart from the narratives that locate it and give it meaning. For every constitution

there is an epic, for each Decalogue a scripture. Once understood in the context of the

narratives that give it meaning, law becomes not merely a system of rules to be observed,

b u t a w o r ld in w h ic h w e liv e . [C o v e r 1 9 8 3 :4 ]

L aw is a w o r ld in w h ic h w e liv e . B u t to liv e in a nomos, w e n e e d a c o rp u s o f

in h e r ite d te x ts a n d a c om m o n se t o f in te rp re tiv e p ra c tic e s . O u t o f th e s e m a te r ia ls

a n d p ra c tic e s w e su s ta in a n d re v is e in s ti tu tio n s , p a ra d igm s fo r b e h a v io r , a n d p a t-

te rn s o f d is c o u rs e . A s ta b le so c ie ty a g re e s u p o n < a t le a s t to a s ig n if ic a n t e x te n t) ,

a l th o u g h n o t w ith o u t c o n tro v e rsy a n d d e b a te , a sh a re d re p e r to ire o f m o v e s ,

" a le x ic o n o f n o rm a tiv e a c tio n ," th a t i t re c om b in e s a n d su p p lem en ts to m e e t

th e n e e d s o f c h a n g in g tim e s [R aw ls 1 9 9 3 : 1 3 3 -1 7 2 ; A ck e rm an 1 9 8 0 : 3 5 8 -3 5 9 ;

D u rk h e im 1 9 7 4 : 9 2 ; T u rn e r 1 9 7 4 : 5 0 -5 6 ; C o v e r 1 9 8 3 : 9 ; J a e g e r 1 9 3 9 : x iv , x x v i] .

T h e sp e c if ic c h a lle n g e th a t e th n o g ra p h e rs a n d ju r is ts fa c e to d a y is to tra n s la te ,

u n d e r n ew cu ltu ra l a n d te c h n o lo g ic a l c o n d it io n s , th e c om p le x ity o f m u ltid is c i-

p lin a ry d is c o u rs e in to fo rm s o f rh e to r ic a n d p ra c tic e th a t a re p ro d u c tiv e a n d

d e em ed le g it im a te w ith in th e sp e c if ic c o n s tra in ts a n d d em an d s o f th e ir re sp e c -

t iv e p ro fe s s io n a l id e n ti t ie s . T o a c c om p lish th is ta sk w e n e e d a r ic h e n o u g h to o lk it

fo r th ic k c u ltu ra l d e s c r ip tio n a n d a n a ly s is . T h a t is w h a t a rh e to r ic a l-c o n s tru c tiv is t

a p p ro a c h is in te n d e d to o ffe r . F rom th is v iew , v isu a l e th n o g ra p h y a n d v isu a l

le g a l s tu d ie s in v o lv e m o re th a n w o rd s a n d se n te n c e s , a s th e y a lso ta k e v isu a l

im ag e s , in c lu d in g c om p u te r -g e n e ra te d im ag e s a n d s im u la tio n s , a s p a r t o f th e ir

su b je c t m a tte r . In a d d it io n , th e y a lso a d d re s s th e m a tte r o f v isu a l l i te ra c y , h ow

th e v a r io u s in te rp re tiv e to o ls w e u se m ak e se n se o f im ag e s in a g iv e n c o n te x t.

In th is re sp e c t , p ro fe s s io n a ls in b o th law an d e th n o g ra p h y m u s t b e a b le n o t o n ly

to g ra sp th e c om p o n en ts o f v isu a l l i te ra c y in lo c a l s e tt in g s b u t a lso to g a in m a s -

te ry o v e r th e v a r io u s w ay s in w h ic h th e v isu a l m ed ium co n s tru c ts m e a n in g in its

ow n r ig h t. L e g a l a n d e th n o g ra p h ic f i lm s m ay a t t im e s b e c o n n o ta tiv e in n a tu re in

o rd e r to c o n v e y th e a f fe c tiv e a n d sy n a e s th e tic q u a li t ie s o f m e an in g -m ak in g . A t

. . . .
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other tim es, how ever (fo r exam ple , in the classroom or w hen deconstructing a

"flaw ed" v isual docum ent fo r the benefit o f judge or ju ry inside a courtroom ),

legal and ethnograph ic v isual d iscourse m ay need to take a deno tative tu rn , sh ift-

ing vo ice and genre to su it the need of the m om ent.

The k ind of in tegration of theory and practice w e are recomm ending has m ul-

tip le roo ts in the scho larly legal cu ltu re , includ ing legal realism , legal p ragm a-

tism , critica l legal stud ies, law and litera tu re , law and norm s theory , and the

m ore recen t genre of cu ltu ra l legal stud ies [C oom be 1998; K ahn 1999; Post

1991 ; Sarat and K earns 1998 ; B inder and W eisberg 1997: 1149 ; S ilbey 1992: 39 ;

Sym posium 2001: 3]. A common denom inato r am ong these d iverse approaches

to legal stud ies is m ultid isc ip linarity . N otab ly , cu ltu ra l stud ies, ou t o f w hich

the cu ltu ra l legal stud ies m ovem ent em erged , have been prov id ing scho lars ou t-

side the legal academ y w ith in terd isc ip linary too ls since the la te 1970s [H all 1978 ;

W illiam s 19801 .C ultu ral stud ies focus on the production , c ircu la tion , and assim i-

la tion of sym bolic fo rm s. They are largely concerned w ith how institu tions and

local p ractices generate socia l m ean ings [Turner 1993 : 411].

C ultu ral legal stud ies adop t th is focus, seek ing to go beyond appella te case

law , sta tu to ry in terp reta tion , and socia l po licy , the dom inan t top ics of law teach-

ing and academ ic w riting , in order to encom pass legal m ean ing-m aking practices

m ore broad ly th roughout socie ty [Sherw in 20041 .S im ply sta ted , the cen tra l ques-

tion that cu ltu ra l legal stud ies asks is: W hat are the popular cu ltu ra l codes, the

fam iliar schem a; and scrip ts, the comm on vocabu laries of m otive and in ten tion-

ality , and the h ierarchy of beliefs and values that are in p lay w ith in a g iven site o f

legal conflic t? 'A s B arbara Y ngvesson has w ritten , "[tlhe sp irit o f law isn 't just

inven ted at the top , bu t is transfo rm ed , challenged and reinven ted in local p rac-

tices that p roduce a p lu ral legal cu ltu re in con tem porary Am erica" [Y ngvesson

1989: 1689]. W hether it is starting rum or cam paigns to con test corporate con tro l

over cu ltu ra l sym bols [C oom be 1998], getting a court c lerk to adm it a sto ry of

abuse as a legal C laim [Y ngvesson 1989], o r resisting m ediato rs w ho construct

im ages of prob lem s in therapeu tic as opposed to legal term s [S ilbey and M erry

1986: 7], these practices at the local level constitu te the "m icrophysics of pow er"

(to use a I Foucau ld ian phrase). C ultu ral legal stud ies ' m ultid isc ip linary

m icroanalyses of concrete legal p ractices coun terbalance, w ithou t erad icating

the need for, critica l theory . B y proffering localized stra teg ies of rheto rical affir-

m ation and , belief, they com plem ent the prevailing ethos of susp ic ion that

m arked (and u ltim ately undercu t) critica l legal stud ies.

The constructiv ist approach w e have presen ted in th is essay ex tends prio r

theory in several d irections. F irst, it inv ites an even m ore broad ly in terd isc ip linary

(and thus arguab ly m ore fu lly pragm atic) m ethod . The cluster o f concep tual too ls

w e have d iscussed 'and app lied above is merely illustra tive of a m uch m ore com -

prehensive law yer's too lk it, a yet-to -be-w ritten rheto rical handbook for the d ig ita l

age. Second ,' it expands the search for the constitu tive elem ents of legal conscious-

ness-w hich 'is to say , the cu ltu ra l m ateria ls ou t o f w hich legal m ean ings are

shaped , d issem inated , and absorbed-to exp lic itly encom pass the quo tid ian w orld

of graph ic design , film , te lev ision , and the In ternet, am ong other d ig ita l and m ulti-

m edia resources. Th ird , and perhaps m ost im portan tly , it u rges the study-from

m ultip le perspectives and w ith an eye tow ard their theoretical, p ragm atic , and
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p ed agog ica l ram ific a tio n s-i-o f th e m an ife s ta tio n s o f leg a l c~ n :sc ;o u sn ess in th e v is -

u a l and d ig ita l m ed ia th a t h av e com e to p e rv ad e th e p rac tic e o f law .

W ith th e a scend an cy o f e lec tro n ic m on ito rs in s id e th e cou rtro om and ou t, s tu -

d en ts , te ach e rs , an d p rac titio n e rs o f law m ust b e ab le to accoun t fo r th e ev e ryd ay

asso c ia tio n s th a t d ec is io n -m ake rs b rin g to th e sc reen . T h ey m ust a lso b e ab le to

accom m oda te th e fam ilia r cogn itiv e p rog ram s and in fo rm a tio n sch em as th a t

v iew e rs ab so rb from com pu te rs a t h om e and in th e o ffic e . B y th e sam e tok en ,

th ey w ill a lso n eed to com e to g rip s w ith ch ang in g exp ec ta tio n s am ong

dec is io n -m ake rs w ho hav e g row n accu s tom ed to su rfin g sc reen d a ta fo r th em -

se lv e s . A s com pu te r u se rs in te rn a liz e th e th in k in g to o ls p ro v id ed by so ftw a re

in con ju n c tio n w ith In te rn e t-b red h ab its o f d a ta sea rch in g v ia free a sso c ia tio n ,

ad ju s tm en ts m ay be n eed ed in leg a l com m un ica tio n and advo cacy . In sho rt, leg a l

and , w e v en tu re to sugg es t, an th ro po lo g ica l tra in in g m ust n ow adap t to th e con -

tin g en c ie s o f te chno lo gy and th e em erg in g v e rn acu la r o f d ig ita l cu ltu re and th e

d ig ita l m ind [L ess ig 1999 J .

In ou r v iew , re to o lin g th e leg a l and e th nog raph ic m ind so th a t it m ay b e b e tte r

ad ap ted to fu n c tio n e ffec tiv e ly in a leg a l (and popu la r) cu ltu re tran sfo rm ed by

n ew com m un ica tio n techno lo g ie s con s titu te s th e m o st p re ss in g ch a llen g e b e fo re

th e acad em y tod ay . T h e ta sk is to m ake sen se o f th e n a tu re and p rac tic e o f ou r

re sp ec tiv e fie ld s in a non essen tia lis t, sc reen -dom in a ted , and p e rv a s iv e ly v isu a l

env iro nm en t. W e be liev e th a t ju ris ts and e th nog raph e rs face s im ila r ch a llen g es .

A ll o f u s m u st a sk : W ha t k in d s o f know ledg e and m ean in g a re c rea ted , and w ith

w ha t o u tcom es , w hen th ey a re v isu a lly and d ig ita lly con s tru c ted in p a rticu la r

w ay s? A nd w ha t a re th e im p lic a tio n s fo r th e sea rch fo r tru th and th e p e renn ia l

c la sh e s b e tw een know ledg e and e lo qu en ce , ra tio n a l d ia le c tic s and rh e to ric , e th i-

c a l o b lig a tio n and aes th e tic p lea su re (aeslhesis), and b e lie f and d isen ch an tm en t in

th e cu rren t d ig ita l ag e?

M ee tin g th e ch a llen g es p re sen ted by th e p rodu c tio n , d issem in a tio n , and

in te rp re ta tio n o f v isu a l k now ledg e requ ire s a n ew in te lle c tu a l fram ew o rk no t

o n ly fo r law and e th nog raphy bu t a lso fo r th e hum an sc ien ce s m o re g en e ra lly .

T h is n ew fram ew o rk in co rpo ra te s b o th th e fam ilia r w o rd -and -tex t m ode o f th in k -

in g as w e ll a s th e p e rv a s iv e ly v isu a l, h yp e r-m ed ia ted , and d ig ita l m ode th a t

in c rea s in g ly ch a rac te riz e s con tem po ra ry cu ltu ra l p rac tic e s , in c lu d in g th e p rac tic e

o f e th nog raphy and law .

NO TE

1 . A n earlier version o f th is essay appeared as "L aw in th e D ig ita l A ge: H ow V isua l C om -

m un ica tion T echno log ies are T ran sform ing th e P ractice , T heory , and T each ing o f L aw "

in th e Boston University Journal of Science and Technology Law, 12 (2 ) [2 006 ].
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