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WHERE TO BEGIN?
TRAINING NEW TEACHERS IN THE
ART OF CLINICAL PEDAGOGY

WALLACE J. MLYNIEC!

Legal educators and the legal academy have long made the
mistaken assumption that new teachers have an intuitive grasp of
teaching methodology based on their experiences as students, and
that therefore they can begin and continue teaching throughout
their careers without any understanding of teaching methodology.
Clinical teachers in particular face unique pedagogical challenges
relating to class goals, supervisory methods, feedback, and grading.
These challenges are magnified by the existence of clients and by
the need to engage with students regarding the ethics of legal prac-
tice and cultural difference.

This article attempts to set forth some of the critical questions
new teachers must answer by describing the goals and content of a
clinical pedagogy course designed by the Georgetown Law Center
faculty to train graduate clinical teaching fellows and facilitate their
entry into the academy. The article (and program it describes) rests
on six fundamental beliefs: clinical teaching is different from and
more expansive than doctrinal teaching or professional legal prac-
tice; clinical teaching is goal driven and based on backward design;
faculty intervention must be intentional and based on making
choices that further a student’s education; clinical education should
be based on an expansive theory of justice; client and student needs
are equally important in a clinical program and neither need be sac-
rificed for the other; and clinical teaching is personal and designed
to accept students where they are and to maximize their learning
potential.

The Georgetown training program emphasizes intentional and
reflective supervision and creative and adaptive teaching methods.

1 T have many people to thank for their contributions to this article. The original
group joining me to design the Clinical Pedagogy course included Professors Hope Bab-
cock, Deborah Epstein, Chai Feldblum, and Jason Newman. The faculty members who
have taught the course since its inception contributed many of the ideas upon which this
article is based. My research assistants, Katie Kronick and Alex Berg, researched, edited,
and drafted portions of several sections of the article. Georgetown Librarian Sara Samson
provided research guides for this article. Jane Aiken, Deborah Epstein, Paul Holland, Kris
Henning and Ben Barton read early drafts of the paper and made significant contributions
to its success. Anna Selden and Abby Yochelson provided editing support. I owe a life-
time of thanks to them, to my colleagues at Georgetown, to clinicians throughout the coun-
try whose articles and conversation helped me formulate my thoughts, and to all my deans
who have supported me in my career and supported our clinical program.

101



\\jciprodO1\productn\N\NY C\18-2\NY C201.txt unknown Seq: 2 4-JAN-12 7:19

102 CLINICAL LAW REVIEW [Vol. 18:101

The major focuses of the course are the history of clinical education
and its contemporary status in the academy; techniques of supervi-
sion and reflection; relevant values, ethics, and morals of clinical
teaching; pedagogical methods for structuring classroom teaching;
and the interrelationship of feedback, evaluation, and grading in
clinical courses. The article provides the syllabus for the program
and engages in an in-depth discussion of each element of the course
to help new clinical teachers answer the question “where should I
begin?”

Clinical faculty members have been dedicated to perfecting the
art of clinical pedagogy? since its tenuous and controversial
reemergence in the 1960s.3 Clinical education has grown dramatically
in terms of the number of law schools supporting clinical courses* and
the number of faculty members now teaching in them.> The dedica-
tion of clinical educators to creating a distinct pedagogy has resulted
in hundreds of articles being written about lawyering, teaching meth-
ods, supervision techniques, grading, and a host of other topics related
to teaching the reflective practice of law, the role of lawyers, and the
place of lawyers in a democracy where the rule of law is sometimes
applied unequally. Books have been written with guidelines for start-
ing and operating a clinic,” and others have collected excerpts from
various law review articles focusing on specific topics that arise in a
clinical course.® This academic discourse, oral and written, about
clinical education has created a sophisticated pedagogy that is at once

2 John Bradway was an early theorist and practitioner of clinical education. In the
modern era, Gary Bellow, Anthony Amsterdam, and William Pincus provided the theory
to support the increasing number of clinical teachers in the 1960s and 1970s. See Margaret
Martin Barry, Jon C. Dubin & Peter A. Joy, Clinical Education for This Millennium, 7
CrinicaL L. Rev. 1, 16-17 (2000).

3 See id. at 5-12. Of course, some clinical programs began earlier, but the movement
to incorporate clinical education into all law school’s curricula began in the late 1960s. Id.
at 5.

4 All accredited law schools now have some form of clinical program. E-mail from
Professor David Santacroce, to author (Feb. 20, 2011) (on file with author).

5 The clinical section of the American Association of Law Schools (hereinafter AALS)
is now the largest single section. More than 1,500 teachers identified themselves as clinical
teachers in the 2010-2011 AALS Directory of Law Teachers. E-mail from Ian Weinstein,
Associate Dean, Fordham Law School, to author (Feb. 28, 2011) (on file with author). The
Clinical Legal Education Association has approximately 950 members. Id.

6 For a thorough but non-exhaustive collection of these sources, see J.P. Ogilvy &
Karen Czapanskiy, Clinical Legal Education: An Annotated Bibliography, CATHOLIC UNI-
VERSITY OF AMERICA (April 13, 2011), http://faculty.cua.edu/ogilvy/BiblioO5clr.htm (ear-
lier version available at 7 CLiNicaL L. Rev. 1-4 (2001)).

7 See, e.g., Davip F. CHAVKIN, CLINICAL LEGAL EDUCATION: A TEXTBOOK FOR Law
ScraooL CrLiNicaL PrRoGgrawms (2002); PHILIP G. SCHRAG & MICHAEL MELTSNER, REFLEC-
TIONS ON CLINICAL LEGAL EpucaTion (1998).

8 See, e.g., CLINICAL ANTHOLOGY: READINGS FOR LIvE-CLIENT CLINICS (Alex J.
Hurder et al. eds., 2d ed. 2011).
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rich and yet elusive. New clinical teachers, even those who once were
clinic students themselves, must find the amount of information
daunting. When approaching their new tasks, new teachers often ask
themselves “Where should I begin?” This article seeks to answer that
question and perhaps do a little more.

Law schools have seldom encouraged new teachers to study the
methodology of classroom teaching.® There has long been an assump-
tion in legal education that since the new teachers were once law stu-
dents, they intuitively understand how to conduct lectures, plan and
direct seminar activities, engage students in problem-based classes and
simulations, and perform traditional Socratic exercises. Experience
suggests that this is a false assumption, but the attitude continues to
prevail today. One would think that clinical teachers would know that
teaching is not simple, but that is also not always the case. Fellows
and new teachers often tell me that clinical teaching is harder than
they thought it would be.

Teaching is hard work. It requires a deep understanding of edu-
cational motivators, an appreciation of and for different learning
styles, a thorough knowledge of legal theory and practice, and the
ability to convey that knowledge in an understandable fashion to
others. Clinical teaching also requires an understanding of which
teaching techniques best suit the faculty member’s goals for the
course. It also demands an understanding of which techniques best
convey the knowledge and the insights the faculty member seeks to
impart to ensure that students learn and that clients’ needs are met.'?
Clinical teachers also need to be aware of students’ cultural under-
standing in ways that are different from and more immediate than
those usually encountered by classroom teachers. The freedom, re-
sources, and welfare of clients are at stake whenever students under-
take representation. The weight of that responsibility can create
impediments to learning and to performance that do not occur in
classroom-based courses. As such, clinical teachers must pay close at-
tention to the human interaction that occurs between students and
clients and be aware of the psychological and anthropological impedi-
ments that such interactions can produce. Moreover, a clinical
teacher must be acutely aware of the strange hierarchy that exists

9 Articles on teaching do appear in the JOURNAL OF LEGAL EpucaTION and others
can be found online in the Law TEACHER published by the Institute for Law Teaching and
Learning sponsored by Gonzaga and Washburn Schools of Law and in EpucaTting To-
MORROW’s LAWYERs, published by the Institute for the Advancement of the American
Legal System, sponsored by the University of Denver Law School. Articles about clinical
teaching regularly appear in the CLiNnicaL Law REVIEW.

10 See Ann Shalleck, Clinical Contexts: Theory and Practice in Law and Supervision, 21
N.Y.U. Rev. L. & Soc. CHANGE 109, 110-13 (1995).
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when the professor is both a partner in strategizing about a case or
project and the hierarchical source of all power in the class.

Despite the complexity of clinical teaching, few schools train new
clinicians to understand and incorporate “reflective learning teaching
techniques as they make the transition from law practice to clinical
law teaching.”!! Practical constraints generally dictate this shortcom-
ing. Most law schools do not have large clinical faculties. Even fewer
schools hire more than one new clinical teacher at a time. Creating an
elaborate training program for one or even two people taxes the al-
ready strained resources of the incumbent clinical teachers. Deans,
perhaps justifiably, expect their own faculty members to train new
teachers and are reluctant to use limited fiscal resources to bring se-
nior teachers from other schools to perform this task. The result is
that little formal teacher training exists at most law schools. Instead,
more experienced faculty, to the best of their ability, mentor their
newer colleagues during their early years as teachers, but rely on
clinical conferences and experience to impart, over time, the knowl-
edge and skill required to perform the work well.

From the earliest days of the clinical teaching movement, the
AALS has supported yearly teaching conferences and workshops to
assist new and veteran clinical teachers in their quest to develop the
best methods for teaching students the art of lawyering in an academic
setting.!> These conferences have been supplemented by day-long
sessions at the AALS annual meeting and at regional clinical confer-
ences throughout the country. The Clinical Legal Education Associa-
tion (CLEA) has also sponsored conferences for both new teachers
and clinic directors.'®> These national and regional conferences have
been wonderful sources of learning for both new and experienced
teachers. I have been attending these conferences for almost forty
years and still find new and exciting ideas almost every year. The effi-
ciency of using large conferences to teach clinical pedagogy cannot be
underestimated given the paucity of training at our own schools. Yet
the modern large conferences seldom satisfy the needs of new clini-
cians. Attendance at the conferences has grown dramatically since the

11 Justine A. Dunlap & Peter A. Joy, Reflection-in-Action: Designing New Clinical
Teacher Training by Using Lessons Learned From New Clinicians, 11 CLINICAL L. REvV. 49,
49 (2005).

12 The first Clinical Teaching Workshop was held at Cleveland State University Law
School in October of 1977. The first Clinical Teaching Conference was held at Georgetown
Law Center in July of 1978. Since 1977, AALS has sponsored thirty-five conferences and
workshops. Telephone interview with J.P. Ogilvy, Professor of Law, Clinical Education
Archive, Catholic University Columbus School of Law (2008).

13 These conferences include the New Clinicians Conference and the Applied Legal
Storytelling conference. CrLinicaL LEGAL EpucaTioN AssociaTion (April 13, 2011),
http://www.cleaweb.org/index2.php#/home/.
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early ones, eliminating the intimacy and trust needed to display one’s
mistakes or to have the hard conversations that spur improvement.'#
The plenary sessions and small groups often target complex issues that
can best be understood only after one has taught for several years. In
addition, new clinicians tell me they often feel intimated participating
in small groups with seasoned clinical teachers who sometimes con-
sciously, or unconsciously, convey impatience at what the veterans
perceive to be a lack of knowledge concerning the basic tenets of the
clinical method.’> Thus new teachers seek out other new teachers to
discuss various issues or listen respectfully rather than fully engage in
conversations with senior teachers.

This is the first of two articles that attempts to answer the ques-
tion “Where do I begin?” This article describes the classes we con-
duct at Georgetown to initiate graduate clinical teaching fellows into
the academy of clinical teachers. The fellows training course, now
called “An Introduction to Clinical Pedagogy,” began in 1998. Since
that time, many clinical teachers have asked for the syllabus we use in
the course. Until now, we have been reluctant to share it because we
were still trying to clearly articulate the goals for the course, still un-
sure whether we were achieving the goals we chose, and unsure
whether the path we took would be helpful to others. Although the
course is still a work in progress, we believe that it is now sufficiently
developed to share with others who are intent on improving the work
of new teachers.

This article describes the content our course and explains why we
believe the topics we chose for it help new clinical teachers determine
what is important as they begin their new work. It also describes the
methods we use to convey the information to new teachers and why
we chose those methods. Finally, it identifies the readings we chose to
inform the class. The second article, to be published in the next issue
of the Clinical Law Review, describes how the faculty at Georgetown,
over a period of many years, created and revised the training program.
The two articles together will explain the reasons why we believed a
teacher-training program was needed and the choices we made in de-
veloping the course. It will also provide an outline for others to use
when developing similar programs tailored to meet the needs of their

14 Both the AALS Clinical Conferences and those conferences sponsored by the
Clinical Legal Education Association have become quite large. Attendees include a mix of
teachers from the brand-new to those who have been teaching for more than thirty years.
The needs of the new teachers are addressed in one-day sessions but seldom discuss all that
new teachers need to know.

15 See generally Praveen Kosuri, X Marks the Spot, 17 CLinicaL L. Rev. 205 (2010)
(describing the challenges for new teachers who participate in clinical education
conferences).
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own schools and faculties.

There are multiple audiences for these articles. The main audi-
ence is the many new teachers who come to clinical education every
year. At a minimum, the articles will help them define the critical
features of the profession that they must learn as they begin their
work and learn how to make pedagogical choices. In addition, the arti-
cles will help the new teachers choose some articles to read from the
many existing excellent articles about clinical education so that they
can begin to understand clinical teaching goals and techniques. More
importantly, this article might help them identify their goals and strat-
egies for teaching students, and understand the differences between
the techniques that drive a clinical teacher in a law school course de-
voted to students and those that drive a trainer from legal practice
who seeks to maximize the efficiency of his or her team. Finally, the
article might help new teachers understand how to make choices that
maximize both the educational goals of the students and the legal
needs of clients.

A second audience for these articles is more experienced teachers
who have not had the opportunity or the time to think critically about
the conceptual bases for their own programs. Most mid-career clinical
teachers were hired at law schools that already had established goals
for its clinic to which they were asked to adhere. Perhaps this article
will provide a framework to rethink the goals and methods that guide
their school’s clinic. A third audience is more experienced teachers
within a region whose schools regularly meet to discuss issues relating
to clinical education, and clinic directors at schools that hire several
clinical teachers in a short period of time. Faculty members at schools
wishing to develop a training program for their new teachers will read
these articles and understand the choices we made in developing the
teacher-training program at our school and have an outline to use
when developing similar programs tailored to meet the needs of their
own schools and faculties.

In developing our course, we found that the teaching model used
in most of the Georgetown clinics embodied six truths. First, we be-
lieve that teaching in a clinic is different from and more expansive
than training lawyers in a purely professional setting and different
from teaching in a doctrinal course. Second, clinical teaching is goal
driven and based on backward design. Third, faculty intervention is
intentional and based on making choices that further a student’s edu-
cation. Fourth, clinical education should be based on “Justice” in the
most expansive meaning of the word. Fifth, client and student needs
are equally important in a clinical program and that neither need be
sacrificed for the other. Finally, clinical teaching is personal and de-
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signed to accept students where they begin and to maximize their po-
tential to learn.

The most critical decisions we made as the course evolved con-
cerned the substance of the classes we taught. As the literature about
clinical education demonstrates, there are many substantive and peda-
gogical topics from which to choose. After many conversations and
many experiments, we decided that there were several aspects of our
craft that new teachers had to learn as they entered the profession.
These topics are 1) the history and contemporary status of clinical ed-
ucation in the academy; 2) techniques of supervision and reflection; 3)
the relevance of values, ethics, and morals to teaching students in a
clinic; 4) pedagogical methods for structuring classroom teaching; and
5) the interrelationship of feedback, evaluation, and grading in clinical
courses. The remainder of this article describes how we teach these
topics to the new clinical teachers.

I. BEGINNINGS

Beginnings are always important.’® New fellows are eager but
anxious about being at Georgetown and about undertaking their new
responsibilities. The faculty is similarly eager and anxious about first
impressions, wondering whether they chose the right fellows from the
applications they received, and thinking about the difficulties that
they and the fellows will encounter in the coming year. We all, faculty
and new fellows, want to know why we are here and what are our
shared goals for this new endeavor.

The faculty members who teach each class session intentionally
choose the content and structure of this class. The goals of the first
classes are to introduce the new fellows to the history of clinical edu-
cation, to the fundamentals of clinical pedagogy and to the way those
fundamentals have evolved in the Georgetown clinical program, to
each other, and to the faculty. Another goal is to demonstrate tech-
niques from this form of learning and teaching, and to subtly begin the
transformation of the new fellows into clinical teachers and supervi-
sors. We also have some interpersonal goals. We want to instill a
sense of confidence among the fellows going forward but also a sense
of humility about the work we and they are about to undertake. We
seek to create a learning team whose members will rely on each other
during the next two years and a safe space in the classroom where
difficult issues can be discussed, where the fears that accompany all

16 Professors Susan Bryant of CUNY Law School and Deborah Epstein of Georgetown
pointed out the importance of structured beginnings in the first Georgetown Clinical
Teachers Summer Institute in 2008. Fellows must learn to set the right teaching tones,
describe their goals, and establish trust if the enterprise is to begin on a positive note.
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new endeavors can be allayed, and where the joy we will experience as
we undertake this new and exciting role can be shared.

Most new fellows were exposed to clinical education as students
at schools other than Georgetown. They do not know each other,
barely know their new clinical directors, and because clinical
pedagogy has been around for almost fifty years, they usually lack the
knowledge of the historical antecedents of the clinical movement. Fel-
lows and other new clinical teachers seldom know the pioneer theore-
ticians of clinical education or the early battles that were waged for its
acceptance into the academy. We believe that such knowledge is im-
portant both for understanding the theoretical basis for the pedagogy
and for participating in a movement that has, throughout its history,
remained outside the predominant canon of legal education. Names
like Jerome Frank, William Pincus, John Bradway, William Green-
halgh, Anthony Amsterdam, and Gary Bellow generally mean noth-
ing to new teachers. Even the names of contemporary master clinical
teachers like Susan Bryant, Elliott Milstein, Jane Aiken, and Stephen
Wizner!7 are often meaningless, unless one happens to have gone to a
school where one of them teaches. As we developed the pedagogy
course, we thought that all new teachers, especially those who hope to
have a career in academia, should be familiar with the work of the
pioneer clinical teachers and be grounded in the work that has
evolved into clinical pedagogy.

As William Faulkner once wrote, “the past is never dead, it isn’t
even past.”'8 We continue to see that today. One would have thought
that the battles years ago over 405(e)!® were the beginning of a uni-
versal recognition that clinical education has value and that it has
earned its place in the legal academy. Today, however, the battles
continue as the American Law Deans Association (ALDA)?° fights to

17 Of course, there are many others who have made significant contributions to the
development of clinical pedagogy.
18 WiLLiam FAULKNER, REQUIEM FOR A NUN act 1, sc. 3 (1951).
19 Section 405(e) of the Accreditation Standards set forth by the American Bar Associ-
ation (ABA) is now memorialized in § 405(c):
(c) A law school shall afford to full-time clinical faculty members a form of security
of position reasonably similar to tenure, and non-compensatory perquisites reasona-
bly similar to those provided other full-time faculty members. A law school may
require these faculty members to meet standards and obligations reasonably similar
to those required of other full-time faculty members. However, this Standard does
not preclude a limited number of faculty members, or in an experimental program of
limited duration.
A.B.A. STANDARDS AND RULES OF PROCEDURE FOR APPROVAL OF Law ScHooLs 2010-
2011, § 405(c); see also, Peter A. Joy & Robert R. Kuehn, The Evolution of A.B.A. Stan-
dards For Clinical Education, 75 Texn. L. Rev. 183 (2008) (tracing the evolution of the
A.B.A. standard for clinical education).
20 The American Law Deans Association (hereinafter ALDA) is an organization that
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remove the academic freedom and security of position protections we
gained years ago during the A.B.A. and A.A.L.S. debates about ac-
creditation standards for law schools.?! Knowledge of those debates
and the strategies used by the teachers who secured the passage of
405(e) will help the next generation of clinical law teachers fight the
new battles and continue the debates. Moreover, the writings of the
early clinicians still resonate as we continue to enhance and adapt our
teaching methods. For all these reasons, our first sessions seek to ac-
quaint new fellows with the clinical movement, with Georgetown’s
role in its development, with each other, and with the fellows’ place in
the history of our constantly evolving movement.

To present the material, we use several teaching techniques that
will continue to appear throughout the course. We use them because
a variety of techniques enhances the quality of teaching. Using them
also serves to model their use for the fellows who will be called upon
to teach in the classroom as well as supervise. We begin the first class
by showing a slightly edited version of the movie, The Seeds of
Change, an oral history produced by Professor Sandy Ogilvy’s that
traces the early history of the modern clinical education movement.??
After watching the movie, we ask the fellows to engage in a quick-
write?? about what brings joy to their teaching endeavors, basing it on
past or anticipated experiences. We also suggest that they write about
their fears and expectations as they begin their new work and about
issues that were raised in the movie. We then begin the process of
introduction, asking the fellows to describe what led them to the fel-
lowship program, but focusing on the substance of their quick-writes.

gives the impression that it speaks for the deans of American law schools. See AMERICAN
Law DEeans AssociaTioN (Apr. 13, 2011), http://www.americanlawdeans.org/ (“The
[ALDA] represents more than 140 law school deans.”). It is in fact a group of deans led by
a self-perpetuating Board of Directors that does not necessarily speak for its membership
when taking positions. The positions it takes are the positions of the Board. Since its
inception, this organization has been hostile to clinical education and its recommendations
to the A.B.A. concerning governance, security of position and academic freedom demon-
strate this.

21 In February 2011, the A.B.A. House of Delegates unanimously reaffirmed its sup-
port for the independence of clinical education programs. AMERICAN BAR ASSOCIATION
SEcTION OF LEGAL EDUCATION AND ADMISSIONS TO THE BAR, REPORT TO THE HOUSE
ofF DELEGATIONS (2011), available at http://www.americanbar.org/content/dam/aba/admin-
istrative/legal_education_and_admissions_to_the_bar/council_reports_and_resolutions/
20110201_legaleducation_resolution_on_interference_with_clinics_pdf.authcheckdam.pdf.

22 AN OraL HisTorY OF CLINICAL EDUCATION, PART ONE: SEEDS OF CHANGE (2006)
[hereinafter OrRAL HisTorYy]. Professor Ogilvy is a former Prettyman fellow at Ge-
orgetown and a Professor of Law at Catholic University’s Columbus School of Law.

23 Quick-writes are short, three-minute reflection pieces based on recently encountered
ideas or past experiences. See generally STEPHEN BROOKFIELD, BECOMING A CRITICALLY
REFLECTIVE TEACHER (1995) (explaining the theory and purpose of introspective writing
exercises by students).
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Some say they came to the program only to improve their lawyering
skills while others are intent on pursuing clinical teaching careers.
Most are motivated by a public interest ethos, a love of the academic
environment, and a desire to make a positive contribution to a just
society. This discussion serves their common sense of mission and
helps to inculcate in them an understanding that they are learning to
be teachers of the lawyering process as well as learning to be public
interest lawyers, and that teaching about lawyering is not the same as
lawyering.

We try to relate their previous experiences, fears, and expecta-
tions to the history of the clinical education movement as gleaned
from the movie and the assigned readings to demonstrate to the fel-
lows that they are part of something greater than they even imagined.
The readings for this session are a combination of articles of historical
and contemporary importance to the clinical education movement.?*
To place this history into the Georgetown context, the fellows learn
about the importance of William Pincus and the Council on Legal Ed-
ucation and Professional Responsibility (CLEPR) to the Georgetown
program and the accomplishments of Bill Greenhalgh, John Kramer,
and Dean David McCarthy in developing and expanding the pro-
gram.?> We assign these readings and the film to expose the fellows to
the foundational concepts of clinical education, to place the work in
which they will be engaging for the next two years into a historical
context, to motivate them to fulfill the academic aspirations of the
pioneers of clinical education, and to begin to create an identity of
interest with the other new fellows and with the Georgetown clinical
program.

The movie and the readings also place the clinical education
movement into its political and social context. Fellows learn of the
work of Jerome Frank?¢ and Karl Llewellyn.?” They come to under-
stand that the roots of clinical theory were nurtured in the Legal Real-
ist movement of the 1920s in reaction to the shortcomings of
Christopher Columbus Langdell’s case method of legal education.
They learn that clinical pedagogy remerged in the political and cul-

24 See Appendix A for a list of the articles.

25 See Wallace J. Mlyniec, The Intersection of Three Visions: Ken Pye, Bill Pincus, and
Bill Greenhalgh—And the Development of Clinical Teaching Fellowships, 64 TEnN. L.
REv. 963, 964-77 (1997).

26 See, e.g., JEROME FRANK, COURTS ON TRIAL (1949); JEROME FRANK, LAW AND THE
MobpEeRN WoRLD (1930); Jerome Frank, Why Not a Clinical Lawyer-School?, 81 U. Pa. L.
REv. 907 (1933).

27 See, e.g., KARL W. LLEWELLYN, JURISPRUDENCE: REALISM IN THEORY AND PrRAC-
TICE (1962); KARL W. LLEWELLYN, THE BRAMBLE Busta: ON OUR STUDY AND ITS STUDY
(Oceana Publications 1960) (1930) (providing a sine qua non of the legal realist movement,
targeted at first-year law students).
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tural upheavals of the 1960s when social justice became a motivating
force for students and the “personal became the political.”?® The fel-
lows learn that this social justice dimension continues to drive the
agenda of clinical education theory and of most clinics today.>® They
also learn that notwithstanding this noble history, clinical education
remains under attack.

New fellows are intrigued by both the recency of the modern
clinical movement and by its antecedents that stretch all the way back
to the legal dispensaries of the 1890s.3° They often find the stories of
the clinical movement’s struggles for acceptance bewildering, perhaps
because practice in a law school setting seems like such a natural ex-
tension of one’s theoretical legal education. If they come from
schools with limited clinical opportunities, they are amazed at Ge-
orgetown’s relatively seamless acceptance of clinical pedagogy into
the academy and the equal status of the clinical and non-clinical
faculty, and by the wide array of clinical courses.3!

The discussions during this class and the one that follows attempt
to define clinical education, place that definition in the context of the
overall history of clinical pedagogy, and explain how that pedagogy is
used at Georgetown. The conversations during the first class tend to
bring to the surface the major systemic issues facing clinical education.
Questions regarding the tension between education and service, meth-
ods for intervening into the student’s cases, the structure and case se-
lection methods of various clinical programs, the fellows’ role in the
clinic, and the notion of goals always seem to arise. Conversations
about these topics tend to turn towards the fellows’ fears about their

28 “The personal is political” was a frequently heard feminist rallying cry, especially
during the late 1960s and 1970s. Feminist and writer Carol Hanisch’s essay titled “The
Personal is Political” appeared in the anthology NoTtes FrRom THE SECOND YEAR:
WoMEN’s LIBERATION in 1970. She is therefore often credited with creating the phrase.
However, she wrote in an introduction to the 2006 republication of the essay that she did
not come up with the title. She believed the editors of the anthology, Shulamith Firestone
and Anne Koedt, who were both feminists involved with the group, New York Radical
Feminists, selected the title. Some feminist scholars have noted that by the time the an-
thology was published in 1970, “the personal is political” had already become a widely
used part of the women’s movement and was not a quote attributable to any one person.”
Linda Napikoski, The Personal is Political: Widespread Slogan of the Woman’s Movement,
AourT.com (Apr. 13, 2011), http://womenshistory.about.com/od/feminism/a/consciousness
_raising.htm.

29 The American Bar Association recognized this coalescence about justice and noted
that through clinics, students are exposed to skills and important values, including “justice,
fairness, and morality.” See generally Jane Harris Aiken, Striving to Teach Justice, Fairness,
and Morality, 4 CLinicaL L. Rev. 1 (1997).

30 See Barry et al., supra note 2, at 5-12.

31 The Georgetown clinical program has been fortunate in that the school has gradu-
ated a large number of successful trial lawyers and has had a succession of deans since 1955
who have valued clinical education.
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acceptance by their J.D. students and faculty members, their lack of
experience, balancing client-centeredness and student-centeredness,
and the many other fears that any new teacher would have as he or
she begins the new task. All new teachers will experience similar fears
and elation as they begin their new endeavors. Locating their per-
sonal entry into the profession in the context of the history of clinical
education and with the fundamentals of the pedagogy will ease the
fellows’ transition into their role as teachers and will instill a sense of
confidence in their ability.

The second class session continues these introductory themes.
The new fellows hear descriptions of each Georgetown clinic, interwo-
ven with clients’ stories, to enrich the narrative of a fellow’s work.
The fellows are generally surprised at the differences and similarities
that exist within our teaching methods. We use this session to further
explain the evolution of our program and to explain how we think
about and address some of the historical maxims of clinical education
such as “directive and non-directive” instruction and the so called
“difficult student.” This and the prior session begin a conversation
that continues throughout the course about clinic goals and student
motivation; the differences among feedback, evaluation, and grading;
and the nuanced differences between ethics and values. All of our
efforts find their foundation in the “common vocabulary of dis-
course”3? that Gary Bellow and Bea Moulton first introduced and that
the pioneers at Georgetown and elsewhere advanced. The evolution
of that discourse continues today.?* In these introductory classes, the
faculty acknowledges that there are many appropriate ways to teach
and to perform our supervisory tasks. Fellows also learn that clinical
pedagogy is a dynamic methodology that requires exploration and
study throughout one’s tenure in clinical education. Validating these
precepts makes it easier for new teachers to confront the work that
they will soon undertake.

Most of the faculty and second-year fellows attend the first two
days of the Pedagogy Course to help meld the new fellows into a
group that will support each other and be supported by the program’s
faculty and staff. These sessions bring to life the interaction of theory
and practice and are always inspiring. They also serve to further inte-
grate us into a coherent program and demonstrate a pride in our pro-

32 This phrase originates in scholarly writing with Gary Bellow. See GARY BELLOW &
BEA MouLTON, THE LAWYERING PROCESS: MATERIALS FOR CLINICAL INSTRUCTION IN
Abvocacy (1978); Garry Bellow, On Teaching the Teachers: Some Preliminary Reflections
on Clinical Methodology, in CLINICAL EDUCATION FOR THE Law STUDENT: LEGAL EDU-
CATION IN A SERVICE SETTING 374, 375 (1973).

33 We attempt to demonstrate the methods we use not only to our new fellows but to
other clinical teachers during the Georgetown Clinical Teachers Summer Institute.
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gram that will help all of us through the difficult case and supervision
activities that the new year will bring.

II. SUPERVISION
A. General Techniques

Understanding the history of clinical education leads easily into
the next classes that introduce the new fellows to the central methods
of the pedagogy. Supervision is the essence of clinical education and
all new teachers must learn appropriate intervention techniques to
maximize student learning and client satisfaction. Clinical pedagogy is
intentional, experiential, reflective, and dependent upon the context
of the interactions among faculty, students, and clients. Because it is
experiential, the concepts discussed in the articles and books only be-
gin to make sense when new teachers practice their supervision skills
in simulated or live interactions with students and reflect upon their
use.

We introduce supervision and intervention techniques in three
classes during the first two days of the course. Methods of interven-
tion, not the substantive issues such as values, difference, law, skills, or
ethics that prompt an intervention, are the focus of these classes.
These substantive topics will be addressed specifically in later classes.
Our goals for these three classes are to explore the methods of direc-
tive and non-directive intervention, modeling, and other intervention
techniques that teachers use when students are developing case theo-
ries, investigation strategies, and policy alternatives; when they are re-
searching and drafting various legal and policy documents; and when
they are planning and performing interviews, counseling sessions, and
hearings. We discuss the purpose of intervening into student perform-
ances on projects and cases, demonstrate the various methods a
teacher can use when supervising students, and permit the fellows to
practice intervention techniques through role-playing. New teachers
need to understand that intervention does more than move the case or
project towards the client’s goals. It also helps the students under-
stand the process they used to arrive at their decisions and how that
process can be used and adapted by the student in other decision-
making contexts. New teachers also need to learn that supervision is
not a random process based on an unknown agenda with little or no
preparation. Thus, another goal is to ensure that the new teachers are
intentional about the subject of the intervention, the methods they
choose to address those subjects, and outcomes they expect when re-
sponding to a student. By intentional, we mean that interventions
should be planned to achieve a specific outcome and that the method
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chosen for the intervention should be specific to the context in which
it occurs.

There is a “mantra” among many clinical teachers that direct su-
pervision does not empower a student. In truth, all teaching is direc-
tive and it should be.3* That is why teachers exist. Moreover, what
clinical teachers call indirect supervision is actually quite directive.
Clinical teachers are always “directing” a student in an exploration
that leads to new knowledge or a solution to a problem. This is true
even when we are merely asking them what their goals are or why
they took a particular course of action. How a student is led to the
knowledge or resolution involves the degree, not the existence, of
directiveness. Long ago, Peter Hoffman reminded clinical teachers
that new learners need more guidance than more experienced learn-
ers.?> Experienced clinical teachers continue to act with that under-
standing, but now respond in ways that do not easily fit into the
directive/non-directive dichotomy. We try to explain to the fellows
that much of what they will read and hear about directiveness and
non-directiveness is an anachronism, bred from an incomplete under-
standing of our work that prevailed in the early years of clinical teach-
ing. This is not to say that telling a student what to do is the
equivalent of engaging a student in an exploration that leads to new
knowledge. It is a recognition, however, that teachers have goals for
their actions and that those goals can be accomplishment in multiple
ways. Although engaging in an exploration is properly the “default”
method of supervision, it need not be employed in every interaction.

Experienced clinical teachers now recognize that appropriate in-
tervention can be telling a student what to do, leading them through
an analysis of a problem using a questioning method that is not so
different in style from the Socratic Method, or modeling a task. Each
choice of a method reflects an assessment of the case needs, the stu-
dent’s mode of learning, and the student’s ability and level of under-
standing. It also reflects an understanding of the faculty member’s
goals for the course and the shared goals that the faculty member and
student have for the case, the clinic, the client, and the student. Some-
times, asking the student “why” is the catalyst for learning.3¢ Other

34 Statement by Stephen Brookfield at the 2007 Georgetown Clinical Teachers Summer
Institute; see also STEPHEN D. BROOKFIELD, THE SKILLFUL TEACHER: ON TECHNIQUE,
TRUST, AND RESPONSIVENESS IN THE CLAssrRoOM (2d. ed. 2006).

35 See generally Peter Toll Hoffman, The Stages of the Clinical Supervisory Relation-
ship, 4 AntiocH L.J. 301 (1986).

36 German writer B. Traven once wrote, “the word why is the cause, I am quite certain,
of all culture, civilization, progress, and science. This word why has changed and will again
change every system by which mankind lives and prospers.” B. Traven, The Word Why,
quoted in Roy PATEMAN, THE MAN NoBobpy Knows: THE LiFE AND LEGAcY oOF B.
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times, the lesson to be learned is simple and not worth processing
through a conversation that leads the student to his or her own discov-
ery of an answer. In some cases, time is of the essence and the super-
visor knows that the answer must be given at that moment to protect
the client.

Many “What should I do” moments must be responded to in a
very direct fashion or the task will have to be modeled by the teacher.
When pleadings are due in court in thirty minutes, a teacher can ask
the student, “where in the Code will you find the sections that control
the time rules for filing,” and send the student off to do the research,
or the teacher can say, “you have thirty minutes to get to the court
and get this filed and this is how you do it.” Using the latter interven-
tion may generate a longer conversation at a later time and some deep
reflection about why the papers were being filed so late; but at the
moment of intervention, the papers need to be timely filed and the
student needs to perform the task. With less immediate pressures
pending, the “What do you think” moment will occur and the teacher
can luxuriate in the wonderful reflective conversations that make our
work so rich.

The same considerations may lie behind a decision to model law-
yering behavior. Given other hearing preparation needs, a teacher
may not have time to have the student work through the precise ques-
tions for a proper impeachment of a witness’s testimony. Thus, a
teacher may use modeling as an appropriate technique or just give the
student a litigation guide that provides the proper questions to ask.
New teachers must learn when and how to choose consciously and
intentionally from an array of supervisory techniques when interven-
ing into a student’s work.

After completing the classes about supervision, fellows will begin
to understand the various purposes and challenges of intervention;
how to use multiple intervention methods in context; the advantages
and disadvantages of each method; and the relationship between su-
pervision and the clinic’s overall goals,?” the client’s case or project
goals, and the student’s educational goals. Fellows also will be aware
of the difficulties they will face when choosing a particular issue for
intervention out of the several that may arise in a supervision session.
They will understand the competing pressures between advancing the

TRAVEN 57 (2005).

37 Although the fellows read excerpts from an anthology of clinical educational materi-
als, see CLINICAL ANTHOLOGY, supra note 8, we do not teach a specific class about setting
goals for the clinic as a whole. The clinics to which the fellows are assigned already have
developed their goals, so the fellows will not be involved in creating the structure of their
clinics.
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case or project and educating the students, and will understand why
different intervention techniques are appropriate in particular situa-
tions. They will also learn that there is no orthodoxy in supervision.
It is an art, dependent on context, and requiring multiple teaching
tools that will improve with experience.

Supervising students has been the topic of far too many articles to
name. Indeed, new teachers have great difficulty in deciding which
articles to read in order to understand the basic tenets of supervision.
Some of the published articles are about performing or supervising
specific lawyering tasks. Many are about specific aspects of clinical
pedagogy such as directive and non-directive supervision, role-model-
ing, ends-means thinking, transformative learning, and cultural com-
petence. There are also articles about the nuances of teaching to adult
learners,>® about multiple forms of intelligence, and how to bring
those theories and concepts to bear on clinical teaching.?®* Many of
the articles contradict or challenge one another, leaving new teachers
in somewhat of a quandary. Without some guidance, new teachers
often find it difficult to choose which articles to read as they prepare
for their first teaching and supervision assignments. Nonetheless, new
teachers need to read some articles about supervision theory before
they begin.

The readings we chose come from the formative stages of clinical
pedagogy, supplemented by more recent work concerning supervision.
Articles by Peter Hoffman,*® Ann Shalleck,*® Minna Kotkin,*? and
George Critchlow*? continue to provide a good foundation for under-

38 See, e.g., Paul S. Ferber, Adult Learning Theory and Simulations — Designing Simula-
tions to Educate Lawyers, 9 CLINIicAaL L. Rev. 417 (2002); Angela McCaffrey, Hamline
University School of Law Clinics: Teaching Students to Become Ethical and Competent
Lawyers for Twenty-Five Years, 24 HamLINE J. PuBL. L. & Por’y 1 (2002); Liz Ryan
Cole, Training the Mentor: Improving the Ability of Legal Experts to Teach Students and
New Lawyers, 19 NM. L. Rev. 163 (1989); Frank S. Bloch, The Andragogical Basis of
Clinical Legal Education, 35 Vanp. L. REv. 321 (1982).

39 See HowaRD GARDNER, FRAMES OF MIND: THE THEORY OF MULTIPLE INTELLI-
GENCESs (1983) (arguing that each student has not one, but seven different categories of
intelligence, and thus students learn differently based on relative proportions of these in-
telligences); see also HOwWARD GARDNER, INTELLIGENCE REFRAMED: MULTIPLE INTELLI-
GENCES FOR THE 21sT CENTURY (1999); HOWARD GARDNER, MULTIPLE INTELLIGENCES:
THE THEORY IN PrAcTICE (1993) (updating Gardner’s 1983 theory); Aida M. Alaka,
Learning Styles: What Difference Do the Differences Make?, 5 CHARLESTON L. REv. 133
(2011) (describing more recent scholarship on types of intelligences).

40 Hoffman, supra note 35.

41 Shalleck, supra note 10.

42 Minna Kotkin, Reconsidering Role Assumption in Clinical Education, 19 N.M. L.
REev. 185 (1989).

43 George Critchlow, Professional Responsibility, Student Practice and the Clinical
Teacher’s Duty to Intervene, 26 Gonz. L. Rev. 415 (1991).
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standing the nature of supervision methods.** They consider clinic,
client, and student goals, the timing of supervision, the relationship of
supervision to other teaching spaces in a clinical course, and the learn-
ing styles of adult learners. Although more has been said and written
about supervision, we have chosen articles that complement the meth-
ods we use in our teaching and provide a good basis from which to
introduce new teachers to the art of supervision.

We have taught this class in different ways depending on who is
teaching. Generally, we begin by discussing the importance of having
goals for supervising and teaching that will guide the fellows’ decision
about when, whether, and how to intervene. Supervision encom-
passes every interaction between a teacher and a student. Although
one most often thinks about supervision as the formal meetings that
occur weekly between the student or team and the supervisor, infor-
mal encounters arising from quick questions, e-mails, and conversa-
tions on the way to court all present teachable moments that can be at
least as powerful as events occurring in the formal supervision session.
Thus, the fellows are encouraged to be intentional when choosing the
time to engage the student, to consider the techniques they will use
during that engagement, and to contemplate a desired and observable
outcome from the intervention.*>

We also reinforce the importance of “naming” our activities and
techniques for students so that they are clearly identified for later use.
Naming involves giving students frameworks within which they can fit
the teachers’ questions. For many students, a failure to “name” may
result in the student knowing how to do a specific task but not how to
translate the lesson to other similar tasks.*® Naming also serves to
create a shared vocabulary for the teachers and students to use during
the clinic and for the student to use as he or she develops into a
professional.

To get fellows thinking about goals for supervision, we begin the
classes with a discussion of possible goals that a teacher might have in
any supervision session. Doing so produces a long list of possible
goals, including encouraging role assumption, resolving professional

44 We recommend others and refer the fellows to the Clinical Legal Education Bibliog-
raphy if they wish to read further. See Ogilvy & Czapanskiy, supra note 6.

45 Admittedly, not all supervision sessions will be successful. Nonetheless, planning for
observable outcomes will help measure whether learning is actually occurring.

46 “How one accomplishes the naming will be different depending on the teacher’s
teaching method and hopefully, the student’s learning style. The teacher does not have to
do all or most of the naming; the student can also be asked to extrapolate from the conver-
sation what has been learned about the subject of the class or supervision.” Susan Bryant
& Jane Spinak, Report on Georgetown University Law Center’s Clinical Programs (Jan, 31,
2000) (on file with author).
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responsibility quandaries and lawyer-client conflict, improving law-
yering skills, and others that most teachers would recognize. More
importantly, the discussion demonstrates that there are many possible
reasons to intervene and that teachers have to make choices about the
most important issues to address given the timing and context of the
intervention. New teachers must also understand the relationship be-
tween those choices and other clinic, client, and student goals.

The fellows also explore the qualities that they believe good
teachers and supervisors exemplify. Using quick-writes and discus-
sion, they create a list of traits such as intellectual excitement, inter-
personal concern, effective motivation, and commitment that
successful teachers possess.*” We build on these discussions to remind
the fellows that the work of a teacher is to enable students to learn
and that students learn best from teachers who embody those traits.
Moreover, good supervision is equated with good teaching. Each act
we take and the words we use must be directed towards improving the
student’s ability to make choices, take actions after the intervention,
and reflect upon the reasons for his or her actions.

After these discussions, we introduce videos of simulated supervi-
sion sessions to model different supervisory techniques.*®* We have
created role-plays that lend themselves to intervening on a number of
different issues. The issue may be one of client relations, skills tech-
nique, values or ethics, client or partner dynamics, or personal difficul-
ties. The simulations are also designed to show the different forms
that an intervention can take. Some are very directive and others are
non-directive. Some are hard to categorize. Some demonstrate mod-
eling techniques. Some aspects of the intervention are done well and
some are done poorly because new teachers must learn both the value
of good supervision and the damage to learning, lawyering, and client
satisfaction that poor supervision techniques can cause.*’

After watching the first video, a very directive supervision ses-

47 The factors they list are reminiscent of the attributes usually noted by educational
theorists such as Joseph Lowman. See, e.g., JosEPH LOWMAN, MASTERING THE TECH-
NIQUES OF TEACHING (2d. ed. 1995).

48 We have used an on-the-spot simulation of a prepared case, a more scripted supervi-
sion, and a prerecorded video of a simulated supervisory session.

49 We often use negative examples in our work. In discussing how students can learn to
question the validity of theories, Joseph Lowman suggests professors ask students to read
examples of these theories and then asks the students to reflect on what is wrong with
those theories. Students are asked to write about why these theories are incorrect. Low-
MAN, supra note 47, at 241. The National Survey of Student Engagement found that
“[c]ourses that emphasize applying course material, making judgments about value of in-
formation and arguments, and synthesizing material into more complex interpretations and
relationships are highly related to educational and personal gains.” GRANT P. WIGGINs &
Jay McTiGHE, UNDERSTANDING BY DESIGN 206 (2d ed. 2005).
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sion, the fellows break into small groups to critique the goals of the
supervisor portrayed in the video, to ascertain lost learning opportuni-
ties in the session, and to determine the value of the session to the
student in the context presented. We then play a second video that
shows another supervision session. The fellows are asked to prioritize
the possible topics for intervention, determine which issue they would
have chosen for an intervention and why they made that choice, and
to specify how that intervention might relate to the overall goals of
the clinic, client, and the student. This exercise demonstrates that not
all issues arising in supervision need to be or can be addressed in one
session. Clinic efficiency may require that an event arising in a super-
vision session with one student be the subject of a case round or a
class discussion supplemented by various readings because the issues
are too complex for a single session or because an approach will be
applicable to many of the students’ cases. Some may take multiple
supervision sessions while others can be handled by a student herself
if directed to appropriate readings. Once that is understood, the fel-
lows conduct a supervision session concerning the most salient issues
that they saw in the video.

The main lessons to be learned are that supervision is intentional,
that choices have to be made, and that techniques have to be appro-
priate. Fellows come away with an understanding of the importance
of choice, style, and method in the context of case needs and clinic
structure and goals. This class is successful if the new teachers under-
stand that a supervision session is part of a larger learning continuum
that includes subsequent supervision sessions, classroom work, case
round sessions, and post-task reflection.>® It is successful if the fellows
understand that while some interventions may have to be made in-
stantaneously, it is important to spend time thinking about issues and
potential outcomes in advance of the supervision session in order to
maximize the success of the intervention. Implicit in the goals and
outcomes of the class is that a teacher’s approach to a student may be
the most important consideration in the student’s learning.

B. Special Considerations for Writing Projects

The second class on supervision concerns the special considera-
tions that arise when teachers intervene into a student’s writing pro-
ject. This class seeks to demonstrate that although the same questions
about intervention strategies arise when supervising writing projects
and non-writing projects, there may be differences in the nature of the
teacher’s response. Some of the goals for this class are consistent with

50 Shalleck, supra note 10, at 178-81.
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those of the prior class. Additional goals for this class are to identify
the discrete differences in intervention techniques for supervising
writing projects, to ensure that the fellows recognize those differences,
and to enable them to alter the techniques taught in the prior class
when necessary to advance client goals and student learning.

There are several reasons why most clinicians intervene more
directively into writing projects than they do when supervising non-
writing tasks. Writing projects, unlike hearing preparation, often pro-
vide more time for critiquing both the mechanics and substance of the
writing task. Writing projects, unlike other lawyering tasks, are usu-
ally critiqued by the teacher outside the presence of the student. The
written critique is then sent to the student for a future discussion, leav-
ing the student to interpret the critique alone. Intervention into and
critiques of oral presentations to tribunals, clients, or opposing coun-
sel may occur before, during, and after the presentation. A student’s
letters, memos, pleadings, briefs, and policy documents, however, un-
dergo multiple drafts and critiques only before the final product is
submitted. Thus, the performance and the post-performance critique
of a student’s written products are actually part of the pre-perform-
ance critique. Finally, supervisors usually have to sign the student’s
written work, making ownership of the document more personal to
the supervisor. This is true even though the supervisor is equally re-
sponsible for the student’s oral presentations.

These differences require some adaptation to the usual methods
of intervention. When supervising non-writing lawyering tasks, teach-
ers engage students in conversations wherein the critique unfolds in
response to a suggested plan or idea. Although writing projects ulti-
mately become collaborative endeavors between teacher and student,
the first intervention into the writing project is often a solitary act by
the teacher, the results of which are presented to and interpreted by
the student outside the presence of the teacher. Because writing
styles tend to be very personal, most writers are possessive about their
work and defensive when their written work is critiqued. Thus, the
initial and perhaps subsequent intervention can be interpreted as a
personal attack.

New teachers need to be intentional and transparent about their
interventions into writing projects. They need to understand and be
able to convey to students the purposes and nature of intervening into
a writing task before the intervention takes place and to make the
student aware that the collaborative nature of clinic writing gives both
the supervisor and student some degree of ownership of the final
product. As the supervision sessions continue, teachers need to
demonstrate that good legal writing is not particularly different from



\\jciprodO1\productn\N\NY C\18-2\NY C201.txt unknown Seq: 21 4-JAN-12 7:19

Spring 2012] Where to Begin? 121

just good writing. Although certain conventions like citation forms
and the use of authority differentiate a legal document from another
form of written communication, good legal writing, at its core, is just
good writing. Students often forget this and become confused search-
ing for words and approaches to “formalize” a legal document. They
also may not recognize that the skills they have as a writer or the
conventions they learned in their first year writing courses can be
transferred to the writing projects they pursue in a clinic. New teach-
ers need to adapt their intervention techniques so that students learn
these concepts and maximize their talents as they produce persuasive
written documents.

Little has been written about supervising writing in the context of
a clinical course. We rely on an article by Angela Campbell,>! and on
books and articles by John Bean,>> Nancy Sommers,>3 and Tonya Ko-
walski>* that describe methods for supervising student writing in non-
clinical settings. The techniques described have proven to be effective
in helping clinic students and new teachers gain knowledge about the
process of writing. These articles also discuss the process of learning
substance through writing and methods for reflection about the writ-
ing process.

The class begins with a discussion of the fellows’ experiences as
writers and editors, weaving in some general suggestions about writing
that they and the faculty employ in their own writing. We reintroduce
concepts from the earlier supervision class, and place the methods into
the context of supervising writing projects. We then play a video of an
inappropriate supervision session concerning a draft of a pleading and
ask the fellows to critique the supervision session focusing on choices,
directive and non-directive interventions, timing and tone of the inter-
vention, and the differences in purpose and approach a teacher might
take when supervising a writing project rather than another legal task.
After that discussion, we show a second video that demonstrates more
appropriate methods of supervision. After the second video is criti-
qued, we ask the fellows to determine what issues they would have
selected for the supervision session and then ask them to role-play the
session. During these role-plays, the fellows begin to feel the pressure
they may face when disagreements over ownership, content, time

51 Angela Campbell, Teaching Legal Writing in a Law School Clinic, 24 SEToN HarL L.
REev. 653 (1993).

52 Joun BEAN, ENGAGING IDEAS: THE PROFESSOR’S GUIDE TO INTEGRATING WRIT-
ING, CRITICAL THINKING, AND ACTIVE LEARNING IN THE CLASSROOM (1996).

53 Nancy Sommers, Responding to Student Writing, 33 C. COMPOSITION AND COMM.
148 (1982).

54 Tonya Kowalski, Toward a Pedagogy for Teaching Legal Writing in a Law School
Clinic, 17 CLinicaL L. Rev. 285 (2010).
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pressures, client goals, and language arise.

Through the videos, discussions, and the role-plays, fellows learn
that while first drafts of documents generally receive a direct form of
intervention, they need not be returned with countless grammatical
corrections and insertions of content. Given the context, supervisors
might directly state that the draft may be addressing the wrong audi-
ence or be non-directive, by asking questions about the target audi-
ence. The supervisor might also ask the student to discuss the main
arguments to be raised in the brief in the upcoming supervision ses-
sion. Questions about structure, organization of ideas, the relation-
ship between the audience and the style of a document, and the
student’s choice of content are far more important than grammatical
precision and word choice in early drafts. New teachers need to un-
derstand that new clinic students seldom grasp the concept of writing
towards a goal or of marshaling raw facts into an advocacy document
and that they must lead the students to that understanding. The fel-
lows also need to recognize that probing questions will help most stu-
dents understand and achieve the goals of the document more
productively than rewording or rewriting portions of the document.
Although some students might benefit from reading the faculty mem-
ber’s rewrite, such actions should not be undertaken precipitously or
without a prior discussion with the student about that course of action.

Because writing is often a personal expression of one’s identity,
the tone and nature of the intervention is critical. Students will most
likely be alone when they first read the teacher’s comments on a draft.
The students may perceive these interventions either positively or
negatively. His or her reaction may impact subsequent face-to-face
conversations and impede learning and case or project development.
New teachers have to be conscious of the student’s sensibilities and
need to learn how to convey the information to students in non-
threatening ways. Since most people are protective of the words they
write, new teachers need to learn to tailor the language of these inter-
ventions so that students understand that critique is not personal but
directed to achieving the goals of the clients. Such interventions will
produce a more knowledgeable student who will have more owner-
ship of the document. They will also result in better supervision ses-
sions, provide the student with a greater understanding of the purpose
of the intervention, and better prepare the student for subsequent
projects.

C. Reflection

After completing the first two classes concerning supervision with
all of the new fellows in attendance, we introduce the fellows to a true
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small group experience to further unpack the messages from the two
main classes and to reflect upon how the concepts they have discussed
have added to their understanding of clinical methodology. The fel-
lows are divided into two groups that reflect the work they will be
doing in their individual clinics. Thus, those fellows supervising in
clinics representing clients in small, hearing-intensive cases are com-
bined into one group while those in clinics focusing more on writing
projects and policy move into a separate group. The small groups con-
tinue to focus on the multiple goals of the first two classes on supervi-
sion, and continue to use various teaching methods to reinforce the
principle that methods are often as instructive as the content. We con-
tinue to demonstrate and discuss multiple supervision techniques to
make the fellows understand that although the directiveness/non-
directiveness debate continues in clinical education, good supervision
may occur using any of the accepted forms of intervention. Our ma-
turing understanding of clinical pedagogy, informed by learning the-
ory regarding multiple intelligences and differences in student
learning patterns, makes clear that not all students learn in the same
manner.>> Although a clinical teacher’s goal is to create independent
thinkers who will, throughout their lives, be reflective about their own
learning and practice, we want the fellows to understand that there
are many paths to that goal. The fellows learn the importance of
teaching reflection by being reflective about the supervision process.

We also use the small group to further reflect upon the concepts
of intentionality, methods of intervention, learning styles and teaching
techniques, and the tension arising from client needs and student
needs. In addition, the fellows explore the value of asking students to
prepare agendas for upcoming supervision sessions to assist in the su-
pervisor’s planning, documenting tasks that will take place between
sessions, taking clear notes about the supervision session, and reflect-
ing on context before taking action. We punctuate the discussion with
role-plays to reinforce the theory behind their interventions and to
permit the fellows to experience the process of supervising them-
selves. The role-plays bring to the surface some of the deeper issues
that arise in and sometimes surround the client-student-partner-
teacher dynamic. They also permit the new teachers to experience
and then reflect upon the process of making choices about how to

55 See, e.g., GARDNER, FRAMES OF MIND: THE THEORY OF MULTIPLE INTELLIGENCES,
supra note 39. But see, e.g., Christopher Ferguson, Not Every Child is a Genius, CHRON.
HicHer Epuc., Jun. 14, 2009 (arguing that Gardner’s multiple categories of intelligence
blur together); Lynn Waterhouse, Multiple Intelligences, the Mozart Effect, and Emotional
Intelligence: A Critical Review, 41 Epuc. PsycHot. 207, 208-10 (2006) (criticizing multiple
intelligence theory for its “lack of adequate evidence” in support); see also Alaka, supra
note 39.
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supervise an issue and the process of supervising in the context of
their own kind of clinic.

Finally, we spend some time in the small groups talking about the
timing of a supervision session in relation to the life of the case or
project and in the context of student’s development as a lawyer. Su-
pervision techniques are situational and contextual because educa-
tional goals in a clinical course are always impacted by our clients’
needs. Not every issue from a case or project that arises in a supervi-
sion session can be analyzed or probed. Choices have to be made and
critical issues have to be discussed in a timely fashion.’®¢ Methods may
vary depending on whether the supervision occurs in the planning
stage, performance stage, feedback stage, or evaluation stage of the
task,>” and may depend on the stage of the student’s development as a
lawyer. Discussions in the small group demonstrate to the new teach-
ers that they will have to use a blend of techniques, perhaps more
directive ones as to agenda and immediate case concerns and less di-
rective ones with planning and analysis. What is important is that new
teachers understand that supervision encompasses every interaction
they have with students and that they must always be intentional
about why they are choosing one method of intervention over another
or one issue for intervention rather than another.

Of course, three sessions do not provide enough time to have a
complete conversation about all of the issues surrounding intervention
and supervision. By now, however, the fellows have learned that su-
pervision sessions require as much thought and planning as does the
preparation for a case and that teaching is different from lawyering.
More will come later in the course and in their on-going conversations
with the faculty. These classes will be successful if the fellows under-
stand that supervision techniques require flexibility rather than the
rigidity, that there are many ways to move a student from the role of
student to the role of professional, and that reflection is a foundation
of all learning.

III. THE PATH FROM THE SO-CALLED DIFFICULT STUDENT
TO ADAPTIVE SUPERVISION

The first three sessions about supervision occur during the fel-
lows’ orientation. This class, on the so-called difficult student, occurs
in the second semester of the fellows’ first year, after they have en-
gaged in various supervision sessions and have begun to assess the
abilities of their students. In between, we have conducted other clas-

56 See Shalleck, supra note 10, at 172-74.
57 See id. at 146-48.
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ses where supervision techniques are discussed in relation to the spe-
cific topics of those classes. We delay the class on the so-called
difficult student until the second semester because the issues we dis-
cuss and the method we propose for intervening into these difficult
teaching/learning situations require that the fellows have actually en-
countered some of them in the work and that they have become more
at ease with typical supervisory interventions.

Whenever clinical teachers get together, stories about a difficult
student are sure to arise. In some schools, clinical teachers have even
contemplated reporting a student to the state bar association because
the student’s behavior or omissions were considered flagrant.>® It
seems hard to believe that self-selected clinic students would inten-
tionally neglect their work to that extent or that they would be so
lacking in the skills necessary to be a lawyer that their academic per-
formances would be deficient enough to compromise their client’s
cases. Nonetheless, students will sometimes perform at a level far be-
low the faculty member’s expectations. When this occurs, clinical
teachers have an academic responsibility to ensure that students learn
the skills needed to become competent lawyers and a professional re-
sponsibility to ensure that clients are well-represented.>®

Unquestionably, difficult situations arise in the course of teacher-
student and student-client relationships in the clinic, and undoubtedly,
some students are innately more talented than others. Teachers must
be prepared to respond to these inherent tensions in clinical education
and be prepared to address students’ needs and client goals in ways
that satisfy both without sacrificing either. Over the course of a ca-
reer, good clinical supervisors learn many techniques to intervene
with students. On most occasions, we identify the problem impeding
success and work with the student to resolve it. Students then go on
to achieve at some level of proficiency as they develop the new skills
and practices needed to become competent lawyers. Sometimes, how-
ever, the normal methods that we use do not seem to work. This frus-
trates experienced teachers and is especially difficult for new teachers
since they still do not possess all of the tools that their more exper-
ienced colleagues do.

New teachers may respond to a difficult supervision situation in

58 Several years ago, Professor Gerry Glynn began an e-mail thread on the Clinic List-
serv in December of 2008 that suggested that there were more such students than I would
have thought.

59 See generally James H. Stark, Jon Bauer & James Papillo, Directiveness in Clinical
Supervision, 3 B.U. Pus. IntT. L.J. 35 (1993) (describing a study of clinical educators that
examined how clinical law professors balance the client’s best interest with teaching stu-
dents and establishing the appropriate level of direction the professor provides to the
students).
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one of three ways. First, they may assume that fault lies with the stu-
dent without considering their own role in the unfolding dynamic, and
focus solely on the student’s conduct. Second, they may assume the
opposite and begin to believe their teaching ability is inadequate or
that they are too inexperienced to resolve the impasse. They then fo-
cus solely on themselves and fail to consider outside factors like the
client’s needs or behavior, or the student’s emotional or cognitive
challenges. Third, they may assume that their clinic’s structure is
sound and their supervision is appropriate and that this event is an
outlier that cannot be resolved. If the problem is not affecting the
client, it may remain unresolved. If it affects the client, the supervisor
may just take over that part of the case or project.

Difficult client-teacher-student dynamics create real learning and
representational impasses that are not easy to resolve. To help new
teachers respond to these events, we created a class to help them un-
derstand the many forces that may impact a difficult supervision. We
also suggest a method that generally leads to informed and successful
solutions that will serve the students and clients, and helps the fellows
navigate their early attempts at supervising these difficult events.

The focus of the class has evolved over time. Our original goals
were to identify the most common shortcomings in student perform-
ance and to discuss why the performance was inadequate and how we
could get the student to do better. We originally called the class
“Dealing with Difficult Students.” After teaching the class several
times, we began to think that the term “difficult student” contributed
to a misunderstanding of the problem. Thinking about solutions in
terms of a difficult student suggested that only the student’s behavior
was the problem. Students fail to learn for many reasons. If a goal of
clinical teaching is to help students achieve their maximum potential,
focusing on the students’ character rather than on the behavior and
characterizing them as difficult or worse will not achieve that goal.
Nor does it help to determine and address the root cause of the ob-
served faulty behavior because focusing solely on the students diverts
attention from other possible causes. Moreover, focusing only on the
student will not always lead to the best solution for resolving the
teacher-student impasse or protecting the client. Finally, focusing on
the student alone will not help the student overcome the barriers that
are preventing achievement if they are not really related to him or
her.

This understanding led the course faculty to stop labeling stu-
dents as “difficult,” and to create a more systematic approach for dis-
covering the source of the unproductive work and for choosing
appropriate solutions and interventions. We now call the class “Adap-
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tive Supervision.”®®© We do so because it recognizes that there are
many possible causes of supervisor-student-client impasses. They may
involve student capabilities, the faculty member’s teaching and super-
vision methods, or the clinic’s design. The name also suggests that the
source of the less-than-optimum performance may require adapting
new methods of intervention and new teaching strategies to resolve
the impasse. The word “adaptive” also reminds the teacher that one
form of intervention seldom can solve all of the difficult supervision
issues that arise.

Our goals for the class are to demonstrate a method that helps
fellows identify specific behaviors that contribute to an impasse or to
the less than ideal performance, to identify possible contributing fac-
tors that might help to clarify the fellow’s understanding of the con-
text in which the sub-par performance or pedagogical impasse is
occurring, to review potential responses, and to analyze their appro-
priateness before an intervention occurs. The fellows read a descrip-
tion of the system written by Professor Robert Stumberg of
Georgetown that explains how the adaptive method can be imple-
mented in different situations.®® They also read articles by Margaret
Barry,%? the late Kathleen Sullivan,®3 and Abbe Smith%+ that show a
range of behaviors and situations that proved difficult for the authors
to navigate. We chose these articles because they demonstrate that
impasses to student learning and client success are not always related
to the legal skills that the student has or has not mastered. The adap-
tive supervision model can be applied to each of the situations de-
scribed by the authors. As Stumberg notes, however, supervisors are
sometimes limited in what they can do to remedy situations in which
students have personality clashes within the clinic.®> The adaptive su-
pervision model demonstrates a number of ways clinical supervisors
can change methods in order to make the clinical experience more
satisfying and productive for the student while protecting the client’s
interest.%¢

60 The system guide appears at Appendix B. Professor Robert Stumberg of Ge-
orgetown’s Harrison Institute for Public Policy was the primary developer of the method.

61 Robert Stumberg, Notes on Dealing with Difficult Students (Feb. 3, 2011) (on file
with author).

62 Margaret Barry, Clinical Supervision: Walking that Fine Line, 2 CLINICAL L. REv.
137 (1995).

63 Kathleen Sullivan, Self Disclosure, Separation, and Students: Intimacy in the Clinical
Relationship, 27 Inp. L. Rev. 115 (1993).

64 Abbe Smith, Carrying on in Criminal Court: When Criminal Defense is not so Sexy
and Other Grievances, 1 CLiNnicaL L. Rev. 723 (1995).

65 Stumberg, supra note 61, at 6.

66 Id. at 7-10. Stumberg provides examples of ways supervision can be adapted to fit the
needs of students. He suggests three areas in which professors can make changes: the
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Prior to the class, we ask the fellows to submit examples of situa-
tions that they have found difficult to resolve in their supervisory
work thus far. The class begins by sharing those events to remind the
fellows that other new teachers encounter the same kind of difficult
supervision, teaching, and learning situations that they have encoun-
tered. During the presentations, we also weave in examples from the
class readings to show parallels between the fellows’ difficulties and
those of the experienced teachers to remind the fellows that all teach-
ers are sometimes at a loss to devise and implement an appropriate
intervention to a difficult problem. Doing so reminds the new teach-
ers that neither they nor their students are unique. Learning is some-
times difficult. Encountering a seemingly irresolvable problem, either
as a student or a faculty member, does not render one incapable. It is
merely a call to design creative and adaptive teaching methods.

With the recognition that most difficult situations can be re-
solved, we introduce the fellows to the adaptive supervision method
and begin to apply it to a particularly difficult situation that one of the
fellows has presented. The method begins by identifying a dysfunc-
tional behavior that the fellow could not remedy with typical planning
and critique interventions. Our method contemplates four different
categories of dysfunctional behaviors that commonly appear when
students are not working up to expected standards. The first category
relates to productivity. The behaviors usually associated with insuffi-
cient productivity are arriving late or failing to attend case meetings,
or failing to produce work within previously set deadlines. Another
example of productivity dysfunction is the confusion or conflation of
concepts that should have been incorporated into the student’s analy-
sis of a project or case because they have been taught or researched
before.

The second category of dysfunction involves interpersonal rela-
tions. This dysfunction is evidenced by persistent rejection of, or
agreement with, the teacher’s advice without analysis or critique. It
may also appear as persistent conflicts among student partners or be-
tween the student and the teacher. It can also appear as an unusual
attraction to or disaffection with a client that is impeding sound case
or project planning and counseling.

The third category of dysfunctional behavior is emotional. It is
typically demonstrated by anger, passivity or indifference, undue frus-

supervisor role (including avoiding emotional reactions, being more or less directive, and
resolving role conflicts), the clinic operations (including, setting expectations, strengthen-
ing supervisor skills, and altering client intake), and the student role (including giving more
or less freedom, reallocating work to others, and reducing the student’s load outside the
clinic). Id.
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tration, pessimism, anxiety, or sometimes, hypercritical or volatile
reactions.

The fourth category relates to cognition, which focuses on poor
language skills or the inability to reflect on performance. Cognitive
problems are usually the most amenable to conventional supervision.
Yet in especially difficult cases, conventional methods may not suffice
to achieve a legally competent performance.

All teachers have encountered these behaviors from time to time
and all have attempted to resolve them. Often we are successful, but
occasionally, our efforts do not succeed. Sometimes they fail because
they are based on incorrect assumptions regarding the cause of the
behavior. This can lead to solutions that are directed at solving the
wrong problem. When they fail, as they often do, we sometimes re-
sort to blaming the student and branding him or her as “bad” or “diffi-
cult.” We then run the risk of tainting all of our subsequent
interactions with that characterization. New teachers need to learn
early that they cannot jump to conclusions about the causes of or solu-
tions to dysfunctional behavior and that labeling them can be counter-
productive. The new teachers must also recognize that blaming the
student obstructs their ability to recognize and understand their own
possible pedagogical mistakes.

Discussing the fellow’s supervision difficulty through the adaptive
model permits the fellows to observe and focus on the behavior that is
creating an impasse rather than on the student’s character. Once the
behaviors are clearly delineated, we introduce the fellows to the next
stage of adaptive supervision. Both new and experienced teachers
may assume that they know the cause of dysfunctional behavior be-
cause they have had former students who exhibited similar types of
dysfunction. Such untested assumptions will sometimes be correct.
Other times, the assumption will be inappropriate and may lead to an
inappropriate intervention. Causes cannot be determined without a
serious analysis of all of the many potential contributing factors. Most
lie within the normal range of human understanding and interaction.
Some, however, may lie deep within the student’s personality and are
treatable only by mental health professionals.

We teach our fellows to begin the search for contributing factors
by looking at the teacher first because it avoids premature labeling of
the student and because the teacher may indeed be the cause of the
behavior. Perhaps the teacher does not understand the factual or le-
gal context of the case well enough to assist the student through the
non-productivity. Perhaps the teaching methodology the supervisor
chose does not resonate with the learning style of the student. In the
language of classical clinical pedagogy, is the teacher being too direc-
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tive or too non-directive? Excess direction can result in the student
perceiving a demand for conformity with the teacher’s perspective and
sometimes non-direction can create a damaging opacity in
instructions.

Alternatively, could the workload be too heavy given the stu-
dent’s other commitments to the clinic or to other aspects of his or her
life? Might the personality of the faculty member be contributing to
the dysfunctional behavior? We all have behavior traits built up
throughout a lifetime, some of which may not resonate with every stu-
dent. Teachers endure periods of stress from the case or project work
during the course of a semester or from their own personal lives that
may be affecting perceptions of or contributing to the students’ behav-
iors. Not all students will adapt to the teacher’s style, moods, and
personality. When that occurs, the teacher has the responsibility to
make the first observations of that disconnect and perhaps, the first
changes.

Many of the same factors apply to clients and student team mem-
bers. The complexity or direness of a client’s legal or personal needs,
or the client’s or team member’s temperament, moods, and cultural or
political understandings can have an effect on a student’s behavior.
Conlflicting positions or expectations among multiple clients or within
members of a client group might also be contributing to the
dysfunction.

The student’s own mood or personality tendencies or disorders
might be the cause. Learning or physical disabilities can also be con-
tributing factors. Solutions to these kinds of problems may be beyond
the expertise of the teachers.®” Students with serious emotional or
mental health issues may need to be referred to appropriate profes-
sionals to address those needs.®®* Accommodating a student with disa-
bilities may need to occur. New teachers need to understand,
however, that if they do not consider the many potential contributing

67 Stumberg describes three common mood disorders from which students might suffer,
as well as five common personality tendencies or disorders. /d. at 6. The mood disorders he
highlights are depression; mania, hyperactivity, or irrational optimism; and anxiety. Id.
The personality tendencies he notes are obsessive/compulsive, passive/aggressive, narcissis-
tic, borderline, and the autism spectrum. /d.

68 Ninety-one percent of directors report that the recent trend toward a greater number
of students with severe psychological problems continues to be true on their campuses.
Robert P. Gallagher, 2010 National Survey of Counseling Directors, http://www.college
counseling.org/pdf/2010_survey.pdf (last visited Feb. 22,2011). In addition, directors noted
increases in many categories of mental disturbances over the past five years. Id. Surveys
also show that nearly half of students who visit counseling centers have serious mental
illness. Trip Gabriel, Mental Health Needs Seen Growing at College, N.Y. TimEs, Dec. 19,
2010, http://www.nytimes.com/2010/12/20/health/20campus.html?nl=todaysheadlines&emc
=a23.
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factors leading to the dysfunctional behavior, the solution they choose
may be inappropriate for the situation.

Once the contributing factors are identified and analyzed, the
teacher can begin to think about potential responses. The response
may involve adjusting the supervisor’s approach or the student’s role
in the case. If the student is going through some form of acute distress
that is hindering the pace of the project, providing more or less free-
dom of action or assigning longer- or shorter-term projects may re-
solve the impasse. Expectations may have to be adjusted. The
teacher may strengthen the supervision by diminishing his or her emo-
tional reactions to the student or to the behavior and focusing only on
the tasks and the impediments to their completion. The teachers may
adopt a different method of supervision, using more directive or mod-
eling techniques or even changing supervisors if that is possible and
appropriate. Workloads can be altered. Partners’ disagreements can
be mediated and partners can be changed. The teacher may need to
provide additional substantive information and may need to be clearer
in his or her explanation of the material.

Immediate problems will seldom be resolved by systemic changes
to the clinic, but they may lead to a later reexamination of the clinic
structure. Perhaps the clinic curriculum needs to be revamped to ac-
count for issues not seen before. The cases may be too complex for a
clinic course. The complexity of the subject matter of clinic cases may
require changes in student selection process of the clinic. Perhaps ap-
plicants need to be screened differently to avoid placing students with
clients whose goals are inconsistent with their needs or expectations.
Most teachers do not like to alter the subject matter of their cases or
their lesson plans and methodologies because they are comfortable
with their practices. Lesson plans, cases, and methodologies, how-
ever, must be related to the goals of the clinic and the learning goals
the teacher has formulated with the student. The ultimate goal of any
teaching is to ensure that every student achieves his or her potential.®®
This is especially true for clinical education, which is individually
based and reflective. Although most students will not witness this
process, those who do will see a good example of clinical faculty prac-
ticing what they preach about the importance of reflection and learn-
ing through the reflective process.

By the time the class on adaptive supervision is finished, the fel-

69 BROOKFIELD, THE SKILLFUL TEACHER, supra note 34, at 18-24. Brookfield deline-
ates three assumptions about teaching, the first is, “Skillful teaching is whatever helps stu-
dents learn.” Id. at 17. He discusses how as simples as that sounds, helping each individual
and diverse student learn can be a challenge; but it also provides the teacher with the
freedom to teach and act creatively in order to reach the students. See id. at 18-24.
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lows will recognize that the student herself is not always the cause of a
problem. They will know that not all students move through the clinic
experience with ease. They will have worked through a model that
will help them to identify dysfunctional behaviors, understand the po-
tential contributing factors to the behavior, and understand that po-
tential solutions, some of which may be unorthodox, have to be
related to the actual contributing factors and not to a predetermined
belief about the causes of the dysfunction. Only then will the student
maximize his or her achievements and the client be protected.

IV. VaLugs, ETHICS, AND DIFFERENCE
A. Understanding the Importance and the Differences

Legal reasoning is the predominant skill students learn in their
first two years of law school. Students come to a clinical course to
study the other skills that lawyers need to be successful in their ca-
reers. Lawyering skills can be taught in many classes, most notably
trial advocacy, negotiation, and interviewing and counseling simula-
tion courses. What distinguishes the skills taught in clinic from those
in other courses is the existence of role assumption and context. A
lawyer’s ability to interview, plan, counsel, write, examine witnesses,
solve problems, and advocate depends on the personality and values
of the client and the lawyer and how those values affect the client’s
claims. It also depends on those same characteristics of third persons
who either oppose the client or have an interest in the client’s success.
Finally, it depends on the culture of the tribunal in which the claims
will be presented and its actors. Assuming the role of a lawyer and
performing these tasks in the context of real cases and projects are
basic tenets of clinical education. They are also essential to profes-
sional development and transformative learning. If lawyers, and thus
clinical teachers, are not aware of how human traits and institutional
character influence the pursuit of the client’s claims and interests,
their expertise in the mechanics of legal skills may be insufficient to
maximize their client’s interests.

Learning to teach and supervise those skills in the context of
human interaction requires knowledge and understanding of what val-
ues clients, lawyers, and other people bring to legal representation.”
Clinical education has been a values-based experiential educational

70 1t is difficult to determine what the “true self” is. A recent study reported in the
New York Times suggested that there is a connection between people’s own values and
their judgments about other people’s “true self.” See Joshua Knobe, In Search of the True
Self, N.Y. TiMEs, June 5, 2011, Opinionater, http://opinionator.blogs.nytimes.com/2011/06/
05/in-search-of-the-true-self/.
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method since its inception.”! Like Jerome Frank in the 1930s,7> mod-
ern clinical educators reject the notion that new lawyers can be taught
in isolation from the clients they serve. As a result, they developed a
pedagogy that is focused on the needs of clients and students. As
clinical courses expanded, some law faculties and some legislators be-
gan to equate a values-based education with a political agenda.
Clinical educators, perhaps more than others, were not immune from
the general critique that higher education discriminated against right
of center political thought.”?> Such sentiments brought lawsuits’ and
state legislative actions’ to curtail the work of clinical students.

The critique of values based education is not wholly without
merit. Although teaching virtue has always been part of American
education,’® all educators must remember that students should be
guided to new insights rather than proselytized towards particular
points of view.”” This tension, however, need not result in vocal sup-
port for any particular political party. Nonetheless, the very choice of
whom to represent introduces students to the preferences of the
faculty member. As long as those preferences are transparent and are
situated within the basic values of the profession and the general jus-
tice mission of the law school, skillful faculty can facilitate a student’s
exploration of difficult issues and allow them to reach their own con-
clusions about the events they experience.”®

71 Stephen Wizner, Beyond Skills Training, 7 CLiNnicaL L. Rev. 327, 331-32 (2001); see
Bellow, On Teaching the Teachers, supra note 32, 396-97 (explaining that through clinical
education, students will gain experience making ethical decisions); William Pincus, Legal
Education in a Service Setting, in CLINICAL EDUCATION FOR THE Law STUDENT: LEGAL
EDUCATION IN A SERVICE SETTING 27, 28-29 (1973) (arguing learning how to serve clients
is an essential element of clinical education).

72 See generally Frank, Why Not a Clinical Lawyer-School?,, supra note 26 (providing a
history of legal education and recommendations for future changes).

73 See, e.g., Heather MacDonald, Clinical, Cynical, WaLL. St. J., Jan. 11, 2006, at A14.

74 See, e.g., Sussex Commons Assocs., LLC v. Rutgers, 6 A.3d 983 (N.J. Super. Ct. App.
Div. 2010) (holding that as a public agency, a law clinic must disclose its records under the
Open Public Records Act).

75 David A. Fahrenthold, Maryland Legislature Scrutinizing Law Clinic Over Chicken
Farm Suit, WasH. Post, Mar. 28, 2010, http://www.washingtonpost.com/wp-dyn/content/
article/2010/03/27/AR2010032702380.html.

76 See Thomas Lickona, The Return of Character Education, 51 EbuC. LEADERSHIP 6,
6-7 (1993) (explaining that education has traditionally had two goals: “to help people be-
come smart and to help them become good”).

77 See, e.g., Stanley Fish, Always Academicize: My Response to the Responses, N.Y.
TimEs, Nov. 5, 2006, http://opinionator.blogs.nytimes.com/2006/11/05/always-academicize-
my-response-to-the-responses/.

78 My purpose here is not to debate the proposition that law schools teach Kohlberg’s
conventional morality rather than a post-conventional morality. See Stephen Hartwell,
Moral Growth or Moral Angst, A Clinical Approach, 11 CLiNnicaL Law. ReEviEw 115
(2004) (including the articles cited therein); see also LAWRENCE KOHLBERG, THE PHILOSO-
PHY OF MORAL DEVELOPMENT: MORAL STAGES AND THE IDEA OF JUDGMENT (EssAys oN



\\jciprodO1\productn\N\NY C\18-2\NY C201.txt unknown Seq: 34 4-JAN-12 7:19

134 CLINICAL LAW REVIEW [Vol. 18:101

All new teachers should be aware of the historical antecedents
and the more modern academic considerations concerning values-
based education when entering the world of clinical teaching. The
place of values in legal education is somewhat different from that in
other academic endeavors. The legal profession espouses certain val-
ues that it requires or at least encourages all lawyers to maintain.””
Indeed, after many years of study, the American Bar Association set
forth the values of the profession in the so-called MacCrate Report.8°
The MacCrate Report established ten skills and four values lawyers
should possess when they enter the practice of law and exhorted law
schools to integrate them throughout the curriculum.®! The funda-
mental values are the following:

1. Provision of Competent Representation: Lawyers should be
competent in their practice area both when they enter the legal pro-
fession and as they continue in the legal profession.s?

2. Striving to Promote Justice, Fairness, and Morality: Lawyers
should not only promote fairness, justice, and morality in their own
practice, but should help contribute to representation of those who
cannot afford attorneys.83

3. Striving to Improve the Profession: Attorneys should partici-
pate in the improvement of the profession through activities, provid-
ing training for new lawyers, and aiming to rid the profession of
biases.?*

4. Professional Self-Development: Lawyers are encouraged to
seek out opportunities to improve their own skills and remain en-
gaged in the profession in such a way as to facilitate professional
growth.8>

While lawyers can advance some of the values by non-controversial
actions such as taking skills training and other continuing education
courses and participating in the organized Bar activities, advancing
others like promoting fairness, justice, and morality in legal practice

MoraL DeEvELOPMENT) (1981).

79 See generally MopeL Cope oF PROF’L ConpucT (1983) (providing rules of conduct
for attorneys regarding competence, diligence, truthfulness, and other values).

80 AMERICAN BAR ASSOCIATION, SECTION OF LEGAL EDUCATION AND ADMISSIONS TO
THE BAR, LEGAL EDUCATION AND PROFESSIONAL DEVELOPMENT — AN EDUCATIONAL
CoNTINUUM REPORT OF THE TAsk FORCE ON Law ScHOOLsS AND THE PROFESSION: NAR-
ROWING THE GAP (1992), available at http://www.abanet.org/legaled/publications/online
pubs/maccrate.html [hereinafter MACCRATE REPORT].

81 Id. at 235-36.

82 Id. at 140.

83 Id. at 140-41.

84 Id. at 141.

85 Id.
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are complicated because those concepts mean different things to dif-
ferent people and may be affected by context.¢ Nonetheless, the pro-
fession is not value-neutral, and law schools are the place where the
values of the profession must be discussed and inculcated into incipi-
ent lawyers.

State bar student practice rules are also value-laden. Most stu-
dent practice rules restrict students in clinical programs to represent-
ing poor citizens and non-profit organizations.8’” Thus, legal work that
emanates from a clinical program will necessarily show a preference
for poor people and for those public interest organizations that often
challenge political and commercial interests. The needs of the clients,
however, are not always politically aligned with client claims. Small
business, community development, tax, and even environmental law
clinics need not be politically partisan. Tenants and landlords, crimi-
nal defendants, and victims of crime all seek justice under the law. In
all of these instances, clinicians and students will provide services that
are consistent with the law and the values of the legal profession. Per-
sonal values, however, cannot be ignored. No matter how neutral a
teacher tries to be, the values he or she maintains with respect to the
legal profession and with respect to the common good will imbue the
work of the clinic.

Students and clients will also bring their values to the clinic.
Their values may differ from those of the faculty members because
people’s values are based on their own life experiences. Clients espe-
cially may come from non-privileged positions in society where issues
of race, culture, national heritage, and wealth produce life experiences
that may result in values that are very different from students or
faculty members. These differences can compound the difficulty in
making judgments and resolving clients’ legal issues and may create
clashes involving societal values, legal ethics, and moral philosophies
that will test students, clients, and teachers. Many will create the dis-
orienting moments®® that challenge the assumptions and even the life
narratives of the students and faculty members. For those reasons, we
believe that new teachers must be given some insight into how to
teach about value differences that arise in a clinical course.

We teach three classes, Values, Ethics, and Difference during the
first semester of the Pedagogy course. In a well-structured clinical

86 Jane Harris Aiken, Striving to Teach Justice, Fairness, and Morality, 4 CLINICAL L.
REv. 1, 4 (1997).

87 WALLACE MLYNIEC, SURVEY OF STUDENT PrAcCTICE RULES (2009) (on file with
author).

88 See generally Fran Quigley, Seizing the Disorienting Moment: Adult Learning Theory
and the Teaching of Social Justice in Law School Clinics, 2 CLiNicaL L. Rev. 37, 47 (1995);
see also Aiken, Striving to Teach Justice, supra note 86.
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course, the issues of values, ethics, morals, assumptions, and differ-
ence can all be explored in classroom discussions or case rounds.
More often than not, however, they will arise in supervision sessions
concerning the theory supporting the claims raised in the case or pro-
ject and by the methods used to advance the claim. For that reason,
our classes for new teachers focus on how values, ethics, assumptions,
and difference arise and are confronted and explored during
supervision.

We begin with the premise that ethics, morals, and values are dis-
tinct, albeit related, concepts that create assumptions and affect judg-
ments. We define ethics as the rules of conduct that circumscribe the
actions of lawyers in the course of their work. These rules are explic-
itly stated in the Rules of Professional Conduct that are enacted by
states to control the behavior of lawyers as they practice their trade.
Ethics and morals are not synonymous.?® Indeed, the demoralization
of ethics rules can be traced through the progression of different codes
regulating lawyer behavior beginning with the Canon of Professional
Ethics through the Rules of Professional Conduct.”® We define
morals as states of mind that categorize conduct as good or bad.
These have either religious or secular underpinnings that guide judg-
ments about one’s own or another’s action.”! We define values as the
ideals and customs of a societal group about which the group has an
affective or emotional regard. They state preferences rather than
rules and do not always involve negative judgments concerning those
who do not share one’s values.

To be sure, there is an inherent ambiguity in these terms, espe-
cially since expanded definitions of each often encompass references
to the others and because certain ethics or values may be based on
moral principles. For example, the ethical rules of the profession re-
quire that a lawyer zealously represent someone who has confessed to
a crime, even if it means using tactics that make it appear that the
person is not guilty.”2 A lawyer who fails to do so runs afoul of his or
her ethical duty.”?> Non-lawyers within our society, however, may

89 Not all teachers would agree with this distinction. Some would separate the Rules
into a distinct category and discuss ethics, morals, and values as more related concepts.

90 David Luban & Michael Milleman, Good Judgment, Ethics Teaching in Dark Times,
9 Geo. J. LEgaL Etnics 31, 41-53 (1995).

91 Paul J. Cain, Doing the Right Thing: An Analytic Model of Examining the Interplay
Ethical Professional Conduct, Morality, and Justice, 10 T.M. CooLEY J. Prac. & CLINICAL
L. 149, 149-50 (2008).

92 For example, cross examining a complaining witness in a robbery case about the
circumstances surrounding an identification of the defendant to suggest that it is unreliable
is ethical even when there is no doubt that the defendant did commit the crime.

93 See MopeL CobpE of PROF'L ConpucT Preamble (1983) (“As advocate, a lawyer
zealously asserts the client’s position under the rules of the adversary system.”).
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place a lesser value on the notion of zealously representing guilty peo-
ple, but because they are not lawyers, they will suffer no consequences
from rejecting that value. Nor would they necessarily condemn one
who chose to provide the representation since that action is constitu-
tionally based and someone has to assume that responsibility in the
American democracy. Finally, some people might find such behavior
morally wrong based on religious or secular beliefs about truth telling.
They may or may not seek to change the ethical rules of the profes-
sion regarding the behavior but they will assert that such behavior is
wrong and that the zealous lawyer is morally guilty for distorting the
truth.

The issues of ethics, values, and morals become more complicated
when students represent clients from other cultures. Most law stu-
dents, and perhaps most clients, are not particularly cross-culturally
competent,®* and most of us make assumptions about unfamiliar cul-
tures. Experiences shape the way people see the world, so people
from different cultures do not always experience the same event the
same way.”> For example, the assumptions students derive from their
experiences may not be consonant with the assumptions immigrant
clients derive from their life experiences. The same may be true in a
single nation as well. People who live in cities experience life differ-
ently from those who live in rural areas, and people from different
neighborhoods in the same city sometimes have very divergent per-
ceptions of life around them. These schemas are further complicated
by economic, educational, racial, and cultural differences.

Some of these differences create values clashes. Sometimes they
create clashes of morals. Lawyers, especially those representing poor
clients, clients of a different race or culture, or clients whose life ex-
periences are unlike the lawyer’s must develop cultural competence,
learn to question their assumptions, and be able to separate moral and
value dilemmas from ethical rules in order to serve their clients while
acting in accordance with the rules of our profession.

Conversations among lawyers about these issues are often com-
plex and difficult. Conversations between clinical supervisors and stu-
dents are even more complicated because of the hierarchy built into
the relationship, and because this is probably the first time students

94 See Susan Bryant, The Five Habits: Building Cross-Cultural Competence in Lawyers,
8 CLinicaL L. REv. 33, 41-42 (2001) (illustrating how cultural differences can lead to mis-
understandings in the lawyer-client relationship).

95 Mahzarin R. Banaji, Kristi M. Lemm & Siri J. Carpenter, The Social Unconscious, in
BrackwieLL HANDBOOK OF SociAL PsycHOLOGY: INTRAINDIVIDUAL PROCESSES 134-158
(A. Tesser & N. Schwarz eds., 2001); Anthony G. Greenwald & Mahzarin R. Banaji, Im-
plicit Social Cognition: Attitudes, Self-Esteem, and Stereotypes, 102 PsycHoL. REev. 4
(1995).
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will have responsibility for someone else’s interests. The nature of a
case or project and the values or morals of a client or team member
sometimes force students to confront, and perhaps alter, their own
beliefs and their own world views. They must do so while remaining
true to themselves, in good standing with their profession, and loyal to
their clients. Clinical teachers must sometimes confront their beliefs
just as the students do. Teaching new teachers how to recognize the
differences among these concepts and to act upon them in the context
of a clinic case or project is not simple, but it is critical to the role
teachers undertake with law students. Thus, our Pedagogy course
presents these issues to the fellows through a series of classes.

B. Values

We teach the class on values first. The first goal of this class is to
reinforce the concept that values, morals, and ethics are different and
discrete and require different responses when they arise in a case or
project. A second goal is to advance the notion that clinical education
can teach students about more than doctrine and skills. Teaching ju-
risprudence and social justice are equally valid pursuits of a clinical
course if teachers make a pedagogical choice to do so. A third goal is
to ensure that those teachers who choose to include social justice and
jurisprudence teaching into their course understand techniques for do-
ing so and the sensitivity that such inquiry requires.

To prepare for this class, fellows read articles by Stephen
Wizner,¢ Jane Aiken,”” Carrie Menkel-Meadow,”® and Spencer
Rand.” These readings explore how teachers in a law clinic setting
can do more than teach doctrine and improve students’ legal skills.
They demonstrate how teachers can also take advantage of opportuni-
ties to teach about justice and fairness in the legal system. Each of
these articles addresses the disorienting moment, when a student is
presented with a situation that challenges his or her fundamental be-
liefs or assumptions.'?® Additionally, the articles examine the funda-
mental reasons people choose to pursue social justice in their legal

96 Wizner, Beyond Skills Training, supra note 71.

97 Aiken, Striving to Teach Justice, supra note 86.

98 Carrie Menkel-Meadow, The Causes of Cause Lawyering, in CAUSE LAWYERING:
PoLriticaAL COMMITMENTS AND PROFESSIONAL RESPONSIBILITIES 31 (Austin Sarat & Stu-
art Scheingold, eds., 1998).

99 Spencer Rand, Teaching Law Students to Practice Social Justice: An Interdisciplinary
Search for Help Through Social Work’s Empowerment Approach, 13 CLiNIcAL L. REv.
459 (2006).

100 See Wizner, Beyond Skills Training, supra note 71, at 338-39; Aiken, Striving to
Teach Justice, supra note 86, at 23.
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careers and how law schools can help facilitate this interest.10!

Stephen Wizner concludes his article, Beyond Skills Training,
with the questions, “Who am I as a law teacher? What am I doing
when I teach law?”102 Many clinic professors believe they should not
only teach the law, but should advance the students’ understanding of
justice.'®> Many of the Georgetown faculty have chosen to make
teaching social justice a goal of their clinic, so the fellows need to
learn strategies not only for resolving client claims, but also for teach-
ing how our legal and political systems contribute to the clients’ legal
problems. The majority of law school clinics serve poor and under-
privileged clients. Most law students, however, come from privileged
backgrounds, so working in the clinic might provide their first expo-
sure to marginalized Americans.'%* If so, one of the students’ earliest
challenges will be realizing that many of their assumptions about how
society works do not apply to their clients.'®> New teachers must
learn to lead students through this inquiry.

We begin the class with a discussion about the values that each
participant brings to a clinic case or project. Values may be personal,
institutional, or professional. Students have values that may be the
same or different from the teacher. An individual clinic itself may
have values that define its mission and the legal profession as a whole
is based on certain values that give rise to its ethical rules and other
norms of the profession. Clients also come to the lawyer-client rela-
tionship with values of their own. These values may be deeply per-
sonal like honesty, fairness, empathy, and altruism. Some, like
equality, diversity, and inclusiveness, are societal. Once the fellows
identify the values, the discussion turns to how some values are based
on ethical rules while others are based on moral or political precepts.
During this discussion, the distinctions between ethics and values be-
come more apparent, helping the new teachers to determine what the
ethical codes require and how student’s values are sometimes incon-
sistent with those codes. Moreover, they begin to see how a student’s
statement, “I can’t do that because it is unethical or immoral,” re-
quires a response that helps the student separate the issue being dis-

101 Menkel-Meadow, supra note 98, at 31-32.

102 Wizner, Beyond Skills Training, supra note 71, at 340.

103 Jd. at 330. Many founders of clinical education had been active in the civil rights
movements of the 1960s and wanted law schools to increase their focus on social justice
issues and to present law students with opportunities to work with poor and marginalized
individuals. Id. at 331-32. Though many law school clinics now emphasize skills building
rather than social justice, clinics still typically serve poor clients, presenting law students
with exposure to social justice issues to which they may not have been exposed in the past.
Id. at 332-33.

104 Aiken, Striving to Teach Justice, supra note 86, at 38-39.

105 Id. at 30.
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cussed from the student’s characterization of it.

Many students and most clinical teachers come to clinical educa-
tion with some sense of social justice and some ideas about how jus-
tice is achieved within the larger society. Because social justice and
other such values impact on the lawyer-client relationship, the class
discussion is also directed to whether teaching values is a proper en-
deavor in a clinical course. Values-based education has sometimes
come under attack and maintaining value neutrality is sometimes very
difficult. As noted earlier, the legal profession is based on values and
legal education is, at least to some extent, value-laden.'?¢ The values
that the MacCrate Commission developed concerned professional
competency, justice, fairness, and morality, improving the profession,
and self-development.’” To be sure, the MacCrate Commission
merged concepts of ethics, morals, and values and the Report cites to
various Ethical Considerations and Disciplinary Rules from the
A.B.A. Code of Professional Responsibility. Nonetheless, the Mac-
Crate Report espouses the notion that the practice of law is a learned
profession bound by the “qualities of truth-speaking, of a high sense
of honor, of granite discretion, [and] of the strictest observance of fi-
duciary responsibility that have throughout the centuries been com-
pendiously described as ‘moral character.””198 With this imprimatur,
clinical teachers easily conclude that teaching at least the values of the
legal profession is a valid undertaking.

Of course, the sense of “moral character” can be achieved in
ways unrelated to professional ethics, ways that invoke other values
that teachers, students, clients, and society at large possess. For exam-
ple, client-centeredness is a value in which some, but not all, lawyers
engage as they seek fairness, honor, discretion, and fiduciary responsi-
bility. Seeking social justice involves values that may differ when
viewed from a victim’s or a defendant’s perspective. Some lawyers
treat their clients as partners and even friends in the process of justice,
becoming more than just a lawyer to the client, while others represent
their clients with tighter boundaries and a more detached level of pro-
fessionalism.'?” Is one way better than another? Should the teacher’s

106 The A.B.A. encouraged law schools to use its statement on the values of the profes-
sion as a “focus for examining proposals to modify their curricula to teach skills and values
more extensively than they do now” and to develop new courses concerned with profes-
sional values. It also exhorted lawyers to create in-house training courses around the val-
ues of the profession and to use the values as a means of self-assessment and development.
MAcCRATE REPORT, supra note 80, at 128, 129.

107 [d. at 140-41.

108 Jd. at 213-14 (citing Schware v. Board of Bar Examiners, 353 U.S. 232, 247 (1957)
(Frankfurter, J., concurring).

109 Compare Abbe Smith, Too Much Heart and Not Enough Heat: The Short Life and
Fractured Ego of the Empathetic, Heroic Public Defender, 37 U.C. Davis L. REv. 1203



\\jciprodO1\productn\N\NY C\18-2\NY C201.txt unknown Seq: 41 4-JAN-12 7:19

Spring 2012] Where to Begin? 141

view on client-centeredness and boundaries be instilled or should stu-
dents merely be guided to act in a manner most comfortable to them?
Some students, for religious or secular reasons, object to same-sex un-
ions. How should this value issue be discussed when a student is as-
signed to represent a client suffering from AIDS or a same-sex couple
who seek to adopt a child? How do the personal values relate to the
professional values and may one trump the other? Some of these dis-
cussions may involve ethics, but more often they involve a student’s
values or moral precepts. Values and morals that differ from those of
a client can affect the quality of the representation that a student pro-
vides. Most new teachers have not confronted these issues. These
value clashes, however, will soon become apparent as they confront
the propriety of teaching values that are not directly related to profes-
sional ethics.

Confronting values that diminish the autonomy and power of dis-
advantaged groups in society is the stated goal of some clinics.!''0 It
does not matter, however, whether social justice is a stated goal or
not. These issues will arise. They will be related to the profession and
they will be related to the student’s worldview. Teaching of this na-
ture makes many new teachers uncomfortable, especially if they be-
lieve that universities and their subsidiary law schools should be
places where ideas are presented to students in a neutral fashion with-
out proselytizing. Even experienced teachers shy away from these dis-
cussions if they can find some way to achieve a client’s goals without
having them. Students also are more comfortable discussing the cli-
ent’s interests rather than their own personal values related to the cli-
ent’s interests. New teachers must be aware that these issues will arise
and that they must have some tools to address them. That is why we
address them in this class.

With these issues identified and understood, the class begins to
identify which student and client values are likely to emerge during a
supervision session. We trace the source of these values and empha-
size the sensitivity a lawyer must show towards a client’s values if
communication is to remain open as they pursue the client’s goals.
The faculty members then role-play a supervision session for a dis-

(2004) (arguing that essential characteristics of a great public defender could be respect for
clients, honing one’s craft, and a sense of outrage), with Charles J. Ogletree, Jr., Beyond
Justifications: Seeking Motivations to Sustain Public Defenders, 106 Harv. L. REv. 1239
(arguing that public defenders will be able to sustain their careers if they have empathy for
their clients and a feeling of heroism, meaning a desire to take on the “system” in the face
of terrible odds).

110 Robert D. Dinerstein, Client-Centered Counseling: Reappraisal and Refinement, 32
Ariz. L. Rev. 501, 510-11 (1990) (describing client-centered counseling as an effective
method for law students working with clients in a clinic setting).
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crimination case brought by an inter-racial, same-sex couple, that
demonstrates the potential clash of values that can occur when sorting
out the client’s, student’s, and supervisor’s goals. It also shows the
interplay of values concerning race, gender, and sexual orientation in
selecting a strategy for the case, and raises issues of client autonomy
and cultural practices when family members participate in lawyer cli-
ent conversations. After watching the supervision session, fellows
perform a quick-write identifying the issues they observed and then
brainstorm about the supervision issues presented in the role-play.
The fellows usually note the values conflicts and the difficulties sur-
rounding the setting of, adhering to, and deviating from agendas when
values conflicts become apparent during the supervision session. They
note the impact of the time constraints of the case in relation to the
discussion of the values issues, and the sensitivity required for the con-
versation when the client’s or the student’s unintended racism, sexism,
homophobia, or culture-based behaviors arise. The fellows then re-
form into small groups to discuss which if any values they would ad-
dress in a well-conducted supervision session, which were the most
important and why, and what their choices demonstrate about their
own values.

When the large group reconvenes, a fellow conducts a supervision
session based upon the values he or she chooses to address. After the
performance and critique of the simulation, the faculty lead a discus-
sion about the importance of creating a safe environment in the clinic
where difficult conversations about values can occur, whether those
conversations are better had during formal classes or in case rounds
than in supervision sessions, and the need to recognize the importance
of values in order to provide the best representation possible for the
client and the best preparation of the student for the practice of law.
We close by looking at the quick-writes from the start of the class and
evaluate the fellows’ initial concerns in light of the issues we have just
discussed.

Once the large session is completed, fellows divide into small
groups based on their clinic work to further explore these issues. In
these sessions, the faculty tries to anticipate what values issues might
arise in the fellows’ individual clinics, practice more supervision simu-
lations, and then use the case rounds technique to identify the issues,
get a full set of facts to comprehend the extent of the problem and its
context, suggest possible diagnoses, and seek solutions. We also intro-
duce the fellows to techniques for challenging assumptions such as
“parallel universe thinking” and “untangling agendas”!'! to demon-

111 MuNEER 1. AHMAD, SusaN J. BRYANT & JEaN Ko PETERS, TEACHING OUR STU-
DENTS TO CHALLENGE ASSUMPTIONS: SiX PRACTICES FOR SURFACING AND EXPLORING
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strate other ways to approach the issues that arise.

Understanding the nature of values education and identifying the
values that students, faculty, clients, and others bring to a client’s case
is critical to situating clinical education into a law school curriculum
and is critical to providing effective legal assistance. New teachers
must understand how values affect their relationships with students
and how they affect students’ relationships with clients. We believe
these classes and exercises about values lead to a better understanding
of the new teacher’s role in a clinical course and lead to a better un-
derstanding of future classes in the Pedagogy course concerning eth-
ics, difference, and assumptions.

C. Ethics

Most law teachers believe that clinical courses are ideal venues
for teaching ethics to J.D. students. Unlike traditional ethics courses,
clinics challenge students with issues concerning the Rules of Profes-
sional Responsibility (RPC) in the context of client claims, uncer-
tainty, and human behavior. Although we focus the fellows’ attention
on the separate duties placed upon clinical supervisors by the RPC12
and the student practice rules,!'!3 teaching the RPC is not a goal in this
Pedagogy Course class. We assume that the fellows are already famil-
iar with the ethical rules of the profession. Instead, our goals for this
class are to teach the fellows how to help students identify ethical is-
sues that arise in their cases, to distinguish ethical issues from moral
and values issues in their supervision and teaching, and to demon-
strate tools the new teachers can use to guide J.D. students as they
resolve immediate and future ethical issues in their cases and projects.
A final goal is to help the new teachers develop techniques to conduct
these sometimes difficult conversations. As noted earlier, conversa-
tions about values and ethics are often difficult for students and teach-
ers alike. Moreover, there is a tendency to avoid them when they
appear too difficult to confront or to merely discuss them in terms of
the RPC while ignoring their broader context. Because the RPC pre-
sent themselves as formalistic rules, they are much easier to apply and
discuss than the broader issues of morals or values. So a supervisor
unversed or uncomfortable discussing the broader context might ask a
single question (what do the RPC require?) and ignore the richer dis-
cussion surrounding the narrow question of rule compliance.!’* Not-

ASSUMPTIONS, AND DESIGNING AcTION 8-11 (May 2007) (unpublished manuscript).

12 MobpeL RuLes oF ProrF’L Conbuct R. 5.1.

113 Most student practice rules place the ultimate responsibility for the case on the su-
pervisor. See, e.g., D.C. Ct. App. R. 48(e) (2).

114 Thanks to Professor Ben Barton of the University of Tennessee Law School for this
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withstanding these temptations, teachers must engage students in
these conversations to show them how ethics and values differ, how
they impact the decisions lawyers make, and how effective lawyering
is enhanced by a broad and deep understanding of ethics and values.
In doing so, teachers will also expose students to the nature and
boundaries of a lawyer’s role.!>

An abundant literature exists concerning professional ethics that
helps prepare fellows for the class and for their coming duties. We
assign excerpts from the “MacCrate Report” on legal education,!!¢ as
well as articles by Geoffrey Hazard,!'” David Luban and Michael Mil-
leman,!'® and Peter Joy and Robert Kuehn.!'® These readings discuss
the foundations of the ethical rules and explore the respective duties
of clinical supervisors and their students.’?® They emphasize the disci-
pline that students will face if they commit misconduct, either through
their own acts or because of bad advice from their supervisors.'?! The
readings further encourage supervisors to be mindful of the structural
differences between the collaborative clinical setting and the often hi-
erarchical nature of most law firms and organizations.!??

Prior to the class, we distribute case studies where ethical issues
have arisen in the context of litigation, legislative advocacy, or trans-
actional representation. We ask the fellows to analyze the issues
presented in the case studies and to prepare a supervisory interven-
tion for one or two of them. The class begins with a discussion of the
concepts of ethics, values, and morals, reinforcing the distinctions
among them that were raised in the prior Values class. The fellows
then break into small groups assigned by the problem they prepared.
Within the group, they share their thinking about the issues they spot-
ted in the problem, determine whether the issue was based on morals,
values, or ethics, and if the latter, what professional rule controls the
resolution of the issue. We ask the fellows what lessons they want
their students to learn from their supervisory intervention and how
they would plan and execute the supervision. Finally, we ask them to

observation.

115 MAcCRATE REPORT, supra note 80, at “Chapter 7A. The Law Schools’ Role in Pro-
fessional Development.”

116 MacCrate Report, supra note 80.

117 Geoffrey Hazard, Personal Values and Professional Ethics, 40 CLEVELAND ST. L.
Rev. 133 (1992).

18 Luban & Milleman, supra note 90.

119 Peter A. Joy & Robert R. Kuehn, Conflict of Interest and Competency Issues in Law
Clinic Practice, 9 CrLinicaL L. Rev. 493 (2003).

120 [d. at 499-503.

121 [d. at 502-03.

122 See, e.g., Catherine O’ Grady, Preparing Students for the Profession, 4 CLINICAL L.
REev. 485, 508 (1998).
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identify any discomfort they felt when contemplating the supervision
session, and whether that discomfort was based on ethics, morals, val-
ues, or something else.

As the fellows report back to the full group about their conversa-
tions, the teachers introduce the concept of the timing of the supervi-
sion into the discussion. During the conversation, we ask the fellows
to consider whether the supervision session they planned will occur
during the planning stage, the performance stage, or the reflection
stage of the case or project, and how the intervention might change
depending on the context. When an ethical issue arises, supervisors
must often act quickly to ensure that the case, the client, and the law-
yer are not compromised. The supervisor might need to delay reflec-
tion until the immediate issue is resolved. At other times, ethical
issues arise during the planning stages of the case, providing a differ-
ent atmosphere in which to contemplate whether an issue is truly one
of ethics or values. Students must learn to identify ethical issues when
they occur in their clinical cases and later in their careers when they
may not have a supervisor. Supervisors must help students determine
how to quickly assess the scope of the problem, whether the source of
the problem involves the ethical code, and how to ameliorate the dan-
ger of or damage from an ethical breach. In addition, students must
learn how to confront ethical lapses when they see them committed by
other members of their legal team.'?> New teachers need to under-
stand that this may be the satisfactory end to the intervention if the
clinic’s only goal is to teach lawyering. If, however, instilling social
justice is also a clinic goal, supervisors need techniques to conduct the
more ambitious task of helping students identify and question the
source of the assumptions that underlie the values that surfaced as
they attempted to identify an ethical violation and the proper re-
sponse to the possible breach.

After this discussion, the fellows conduct supervision sessions
concerning the ethical issues that arose in the case studies they pre-
pared prior to the class. The critique of the role-plays has several
goals. They are designed to improve the fellows’ ability to help stu-
dents understand the client’s position before determining whether an
ethical issue is involved; to demonstrate techniques that help the stu-
dent separate the known facts from the unknown facts to prevent pre-
mature decisions; to test the assumptions that are driving the
resolution of the ethical issue; and to sort out strategic issues from

123 See id. at 507; see also MopEL RULEs oF PrRorF’L Conpucr R. 8.3 (2002) (imposing
an affirmative requirement upon lawyers to report conduct of other lawyers that “raises a
substantial question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer” to
the appropriate authority).
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ethical issues. Teachers who accomplish these feats can combat stu-
dents’ beliefs that ethical dilemmas are either obvious or irresolva-
ble.’?>* In the critique, we stress the importance of teaching students
how to gather relevant information from the client, analyze the
choices that can be made, counsel the client concerning the choices,
and ultimately implement the client’s decision.’>> After all, one’s sub-
stantive knowledge of legal doctrine is only useful to the extent that
an attorney, acting ethically and competently, is able to apply it to the
client’s facts and interests.!?¢ The new teachers are encouraged to use
a variety of techniques, including, but not limited to, thoughtful story-
telling from their own experiences, hypothetical questions, role-plays
between students or between students and the teacher, and simula-
tions based on the real cases students are assigned.'??

The critique also helps prepare the fellows to lead J.D. students
through a discussion of how the students’ own values and morals in-
teract with ethical rules of the profession. Students come to the clinic
with individual perceptions about ethical matters. Often they are una-
ware that their personal opinions are at odds with professional stan-
dards.’?® Conversations about the difference between their values and
the ethical rules cannot be casual. The conversation must be an inten-
tional inquiry that not only leads to the resolution of the immediate
legal problem but to a discussion about the assumptions and values
that underlay the student’s choices. Such conversations will almost
always involve inquiry into the student’s values. They may also re-
quire a discussion of the teacher’s values as they affect the resolution
of the issue. The role-plays help supervisors recognize and separate
their own personal morals and values from ethical issues so that they
can lead the students towards progress on the case and, perhaps, to a
reflection on how the student’s own morals or values are affected by
the ethics of the profession. We do not seek to impose the “correct-
ness” of any particular approach to the law. Most decisions about eth-
ical issues require individualized, subjective evaluations of ethical
guidelines in the context of the case or project and the players.!?® As
such, we emphasize that the fellows should insist that students be sys-
tematic in their inquiry concerning the facts, assumptions, and context
of the potential ethical problem, and that they require the student to

124 Leonard Niehoff, What Makes It Tough Teaching Legal Ethics, 72 Epuc. DIGEST 58
(2006).

125 MAcCRATE REPORT, supra note 80, at “Chapter 5B, §6: Fundamental Lawyering
Skills— Counseling.”

126 Id.

127" See Robert Bennett, Taking the Long View, 27 J. LEGaL Stup. Epuc. 163-70 (2010).

128 Luban & Milleman, supra note 90, at 42-43.

129 See Hazard, supra note 117, at 137.
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consciously make choices about their values and lawyering styles
within these ethical boundaries.!3¢

D. Difference

Issues implicating morals, values, ethics, and assumptions often
involve issues of difference. Uncertainty may arise when the differ-
ences are unfamiliar (as with foreign languages), unexpected (as when
one’s appearance or demeanor does not fit an expected role), unset-
tling (as when one appears physically or emotionally traumatized), or
recognizable (as when age, gender, disability, or race differences are
apparent).!3' Most clinical programs represent clients who are mem-
bers of groups that are often under-represented. Students usually re-
present low-income tenants, criminal defendants and incarcerated
men and women, abused women, children, immigrants with little or no
proficiency in English, low income workers and people out of work,
people of color, and disabled or sick people. Law students sometimes
come from such groups and share some of the same values and life
experiences of their clients. More often than not, however, they share
few similar life experiences with their clients and have had little expo-
sure to individuals similar to their clients or to the cultures from which
they come.

Because they are unfamiliar with the lives of people who are not
like them, students and teachers often make unwarranted assumptions
about clients’ values, experiences, wishes, and motives. Assumptions
about people that do not take into consideration the impact of differ-
ences can undermine a lawyer’s understanding of the case or project
and a client’s interests. Most clinical courses include classes on inter-
viewing and counseling because questions implicating these issues reg-
ularly arise in supervision sessions. They must be addressed as clients’
interests are determined and cases are planned. In addition, issues
about personal and professional values concerning those differences
may become topics of conversation even when they do not affect the
student’s case or project. They arise if the supervisor or the student
chooses to address them. New teachers must be attuned to the impact
that issues of difference have upon students and need to develop strat-
egies and techniques to address them.

Implementing cultural understanding into the practice of law is
not easy. Nor is it easy to teach. Culture is defined as “the systems of
values, beliefs, and ways of knowing that guide communities of people

130 Id. at 140-41.
131 See, e.g., Nancy B. MiLLER & CATHERINE C. SAMMONS, EVERYBODY’S DIFFERENT:
UNDERSTANDING AND CHANGING OUR REAcCTIONS TO DisABILITIES 3 (1999).
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in their daily lives.”'32 Because clients and lawyers in public interest
practices seldom share a similar culture, acquiring multi-cultural com-
petence is necessary for anyone who wants to be a public interest law-
yer or a clinical teacher. Of course, cross-cultural understanding is not
limited to poverty law. Effective lawyering in any context requires
that the lawyers familiarize themselves with the communities they
serve, educating themselves about the values, morals, language, and
the larger culture of their clients.’33 This is especially true, however,
in the public interest context. Lawyers who possess multicultural
competence are conscious of the differences that may exist between
themselves and their clients and can adjust their behavior and style to
suit a client’s individual background. Teachers working with students
who do not share their life experiences face the same challenges.

The goals for the class are to help new teachers identify issues of
difference that occur in our teaching, supervision, and representation;
to understand the relevance of difference to the case, project, and cli-
ent issues that will arise; to explore and practice techniques to con-
front the issues when they arise obviously or latently; and to explore
techniques for having deeper conversations about difference if either
the student or the teacher chooses to do so. We chose these goals
because we believe that issues of difference permeate all aspects of
modern life and that a truly post-racial American society does not yet
exist. All contemporary studies show that people whose characteris-
tics are at odds with the predominant culture fare poorly within our
legal systems.'3* Since almost all of our clients are outside of the pre-
dominant culture, factors of difference will appear in almost every
case or project undertaken in a clinic.

Articles by Professors Susan Bryant,'3> Carwina Weng,'3¢ and
others provide the background for the discussions and role-plays we
use to teach the fellows methods for confronting the issues of differ-
ence that they will encounter in their supervision sessions. The class
begins by asking the fellows to perform a quick-write identifying the
issues concerning difference that they believe will arise as they begin
their work as teachers. Professor Bill Ong Hing lists issues of class,

132 CARRIE ROTHSTEIN-FiscH & ELISE TRUMBULL, MANAGING DIVERSE CLASSROOMS:
How 1o BUiLD oN STUDENTS’ CULTURAL STRENGTHS 35 (2008).

133 Bill Ong Hing, Raising Personal Identification Issues of Class, Race, Ethnicity, Gen-
der, Sexual Orientation, Physical Disability, and Age in Lawyering Courses, 45 Stan. L.
REev. 1807 (1993).

134 See generally MICHELLE ALEXANDER, THE NEw JiMm CROW: MASS INCARCERATION
IN THE AGE OF COLORBLINDNESS (2010); Davip CoLE, No EQuAL JusTICE: RACE AND
CrLass IN THE AMERICAN CRIMINAL JUSTICE SysTEM (1999).

135 Bryant, Five Habits, supra note 94.

136 Carwina Weng, Multicultural Lawyering: Teaching Psychology to Develop Cultural
Self-Awareness, 11 CLinicarL L. Rev. 369 (2005).
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race, ethnicity, gender, sexual orientation, physical disability, and age
as the types of difference issues students will encounter.'3” The fel-
lows generally add political, religious, cultural, educational, geograph-
ical, language, and economic differences. After the potential
differences are identified, we then begin to discuss the harder ques-
tions about why we as teachers should care about difference.

The first reason to care is because many student-lawyers have not
thoughtfully or carefully considered the significance of interacting
with clients from different backgrounds.!3® An ethical lawyer must, of
course, put the client’s interests at the heart of his or her representa-
tion.’?* Doing so, however, requires that the lawyer be able to appre-
ciate what matters to the individual client. Lawyers most effectively
gain information when they are culturally aware of how they perceive
a client and how a client perceives them. Lawyers must be aware of
nuances in language so that the lawyer actually understands what a
client is saying. New teachers must learn to increase students’ abilities
to situate their client in a cultural context, become aware of their own
cultural context, and improve their communication skills accordingly
in order to maximize client service.!4°

A client-centered lawyering approach more easily adapts to cul-
tural differences than other forms of lawyer-client relationships. In
many cases, particularly among those handled by public interest law-
yers and law school clinics, clients come from racial minorities and
lower-income communities and often do not speak the same language
or have the same level of education as a law student. Because each
person has pre-existing biases and prejudices, it is important to be
aware of the differences that exist and determine whether the stu-
dents’ or teacher’s assumptions about the differences are affecting
their work. The heightened attention to assumptions is used to move
students and supervisors alike from so-called “unconscious incompe-
tence” that leads to the formation of stereotypes to a state of “uncon-
scious competence,” in which each individual is able to appreciate the

137 See Ong Hing, supra note 133.

138 See Law ScHOOL SURVEY OF STUDENT ENGAGEMENT (LSSSE) 2008 ANNUAL SUR-
VEY RESULTS, STUDENT ENGAGEMENT IN Law ScHOOL: PREPARING 21sT CENTURY LAw-
YERS, available at http://Issse.iub.edu/2008_Annual_Report/ (wherein roughly 20 percent of
students at A.B.A. accredited law schools self-reported that their school did little or noth-
ing to encourage contact and understanding with “people of other racial and ethnic back-
grounds”); Marjorie A. Silver, Emotional Competence, Multicultural Lawyering and Race,
3 Fra. CoastaL LJ. 219, 229 (2002) (noting that almost half of the largest cities in
America have fewer whites than racial groups who have historically been minorities).

139 See MopEL RULES oF PrRoF’L Conpuct R. 1.1-1.6 (2002).

140 Antoinette Sedillo Lopez, Making and Breaking Habits: Teaching (and Learning)
Cultural Context, Self-Awareness, and Intercultural Communication Through Case Supervi-
sion in a Client-Service Legal Clinic, 28 WasH. U. J. L & Por’y 37, 39 (2008).
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cultural dynamic between teachers, students, and clients and to com-
municate effectively.!4! Thus, new teachers must learn to account for
the individual differences in clients and help students to develop a
deeper understanding and awareness of the world surround them.
Clinical supervisors have told stories over the years about how
their students must balance their role as a legal authority figure and
advice-giver in a clinic case or project with their role as a listener and
one who appreciates the cultural context of their client.'#> Those stu-
dents who have difficulty empathizing with their clients’ situations
may find their clinical experience frustrating.'*> Thus, teachers must
be able to clarify these cross-cultural issues as they arise,!#4 addressing
rather than avoiding issues of difference. Doing so can help to
broaden understandings of fairness and justice in society!#> and in-
spire students to strive for successful and rewarding careers in public
service.!#® As voices of authority and teachers of culturally different
practices, supervisors must be competent and tolerant themselves, as
their own values are likely to influence those of their students.'#” Un-
less new teachers are prepared to guide students through these con-
versations, they will be stilted, difficult, and may even not occur.
Another reason to care about understanding the power of differ-
ence is because clients care about how they are treated. They come to
attorneys from individualized backgrounds within their communities

141 See Bryant, Five Habits, supra note 94, at 57-64. Unconscious incompetence is when
students are unaware that they are lacking cultural awareness, while unconscious compe-
tence is when they unconsciously incorporate cross-cultural awareness into client interac-
tions. Id. at 62-63.

142 See, e.g., Abbe Smith, Rosie O’Neill Goes to Law School: The Clinical Education of
the Sensitive New Age Public Defender, 28 HaArv. C.R.-C.L. L. Rev. 1 (1993); Bryant, Five
Habits, supra note 94.

143 See, e.g., Robert Rader, Confessions of Guilt: A Clinic Student’s Reflections on Rep-
resenting Indigent Criminal Defendants, 1 CLiNnicaL L. REv. 299 (1994).

144 After being exposed to cultural otherness, an individual may experience the phe-
nomenon now widely referred to as “culture shock.” Within the phenomenon, first given a
name by Kalvero Oberg in 1960, the person experiences four successive stages: first, an
initial fascination and excitement at the newness of the encounter; second, anxiety that
what that individual knows will be inadequate to fit in within such newness; third, an initial
understanding of what differences are present; and fourth, complete adjustment as the in-
dividual adapts what they know to fit this initially foreign situation. See Kalvero Oberg,
Culture Shock and the Problem of Adjustment in New Cultural Environments, 7 PRACTICAL
ANTHROPOLOGY 177-182 (1960), reprinted in CULTURE, COMMUNICATION AND CONFLICT:
ReADINGs IN INTERCULTURAL RELATIONS 117-168 (Gary R. Weaver, ed., 2d. ed. 1998); see
also Delia Flanja, Culture Shock in Intercultural Communication, 4 STunDIA EUROPAEA
107-125 (2009), available at http://www.thefreelibrary.com/Culture+shock+in+intercultural
+communication.-a0221850915 (discussing concretely the four stages of culture shock).

145 See Aiken, Striving to Teach Justice, supra note 86.

146 See Ogletree, supra note 109, at 1290-94.

147 See TAMAR JACOBSON, CONFRONTING OUR Di1sCOMFORT: CLEARING THE WAY FOR
ANTI-Bias IN EarLY CHiLDHOOD 7-8 (2003).
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and with unique, personal issues that carry significant emotional im-
portance. Many also come with a resistance to the legal system that
developed from their past experiences with the law and the courts.
Clients’ perceptions of competence depend on the cultural sensitivity
that they are shown, not by culture-blind behavior.’#® Since personal
boundaries may be disparately defined, even relatively tiny variations
in communication style such as shaking versus not shaking hands, the
degree of eye contact, and using first names rather than titles and last
names can lead to widely disparate reactions depending on the cul-
tural background of the client.!*® Students will not always be aware of
these differences and interact with their clients in ways that reflect the
student’s and not the client’s culture. Consequently, new clinical
teachers must learn to create an environment where students are com-
fortable discussing this critical feature of lawyering. Psychologically
healthy environments for communication and education occur when
there is a “spirit of mutuality” and each party feels respected, ac-
cepted, and supported.’>® New teachers must learn to adapt their ac-
tions and attitudes in their classroom and supervision sessions to each
individual in order to foster similar environments and communication
patterns between clients and students.

A separate reason to care about race issues is that there is great
resistance in our society to discuss questions of race honestly. Most
new teachers share this resistance. We teach this class to intentionally
force the conversation. Education is meant to open the minds of our
students and to inspire a search for knowledge. If teachers do not
have the courage to address the issues in a non-threatening fashion in
an academic environment, who else will and where else will those con-
versations take place? It is not uncommon to sense resistance among
some of the fellows as we begin the discussions in this class session.
We anticipated this reaction and have planned the conversation in
ways that attempt to reduce the anxiety that the fellows feel and to
demonstrate that it is possible and necessary to have these hard con-
versations if they want to achieve the goals we set forth for this class.

148 See ROBERT F. CocHRAN, JOHN M.A. D1PippA, & MARTHA M. PETERS, THE COUN-
SELOR-AT-LAaw: A COLLABORATIVE APPROACH TO CLIENT INTERVIEWING AND COUNSEL-
ING 205-23 (2d ed. 2006).

149 See id.; JACOBSON, supra note 147, at 11; see also CARRIE ROTHSTEIN-FiscH & ELISE
TRUMBULL, MANAGING DIVERSE CLASSROOMS: How TO BUILD ON STUDENTS’ CULTURAL
STRENGTHS 106 (2008). In the classroom setting, Carrie Rothstein-Fisch describes a situa-
tion where an administrator believed a Latino student was lying because he did not make
eye contact with his superior when talking. However, the student’s teacher—-who had
greater familiarity with the student and his culture—knew that his looking down was a sign
of respect rather than of guilt. /d.

150 See MaLcoLMm S. KNowLEs, THE MODERN PrRACTICE OF ADULT EDUCATION 44
(1970); Bloch, supra note 38, at 330.
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Discussions about difference issues are often easy to have in the
abstract but difficult to have when real situations occur. They are easy
when discussions involve hypotheticals or the inability of other people
to recognize the difference issue. They become harder when those
conversations involve our own perceptions or those that we see in our
students. Conversations that carry the suggestion of racism, sexism,
homophobism, or some other sensitive issue, whether or not intended,
are difficult to have. They challenge one’s worldview and value sys-
tem in ways that other conversations in the clinic do not.!>!

Students’ cultures are at the center of their identity. They have
influenced their development and decision-making throughout their
lives. As a result, conversations about culture and difference can be
difficult and emotional.'s2 They are highly sensitive and require skill
and tact. Members of minority groups in particular may be skeptical
when presented with assistance or advice from members of majority
cultural groups. They may wonder what makes the giver of the advice
any different from other members of the majority group who have
oppressed them or discriminated against them before.'>> While such
generalizing attitudes may be harmful, that sense of oppression and
discrimination are based on their prior experiences and therefore may
arouse deeper sentiments.

These discussions are also difficult because they force students
who actually engage in biases, prejudices, and untested assumptions to
confront them. For many, this will be the first time that they actually
contemplate these assumptions. In doing so, however, they may learn
more about themselves.’>* In order to gain multicultural competence,
one must “break” preexisting assumptions and develop habits of com-
munication that serve to more effectively engage with others.!>> New
teachers must learn to introduce dissonance into the ways students
currently think of things to help them contemplate differing perspec-
tives.1 An active process to facilitate cross-cultural competency is
one that encourages students to contemplate and answer questions
like: “What is the difference? Why did it draw my attention? How
did I react? Why did I react the way I did?”>7 Through discussions in

151 Attorney General Eric Holder found this out when he called us a “nation of cow-
ards” when it comes to discussing the racial divide. This quote was reprinted in Charles J.
Ogletree, Jr. & Johanna Wald, After Shirley Sherrod, We All Need to Slow Down and Lis-
ten, WasH. Post, Jul. 25, 2010, at A19.

152 See JACOBSON, supra note 147, at 49.

153 See Silver, supra note 138, at 235. See generally DERALD WING SUE & DAvVID SUE,
CoUNSELING THE CULTURALLY DIFFERENT: THEORY AND PrAcTICE (2d ed. 1990).

154 See JACOBSON, supra note 147, at 20; Weng, supra note 136, at 397-99.

155 See Lopez, supra note 140, at 45-46.

156 See JAcOBSON, supra note 147, at 49-51.

157 See Miller & Sammons, supra note 131, at 7.
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class and in supervision sessions and through self-reflection exercises,
students can develop more mature understanding and tolerance.

New teachers must learn that there are reasons why it takes time
to truly break down the biases that affect good lawyering. Students
may say little or nothing at all about these issues when talking among
themselves, with clients, or with supervisors, fearing they might ex-
pose their own stereotypical thinking. Clinical students refrain from
these conversations out of fear that they will lose favor with their
peers and colleagues or negatively affect their grades if they say what
they are really thinking.'>® New teachers and students who choose to
engage in these thoughtful discussions must necessarily reveal their
individuality by drawing upon their own experiences and identities.

Some of these conversations will involve the progress of a case or
project and must be had if the client’s goals are to be achieved.
Others may occur because the teacher wants to expand a student’s
understanding of the world, believes that the student is ready for the
conversation, and feels that it can be had in a non-threatening fashion.
Such discussions may lead to arguments and hostile comments be-
tween students. New teachers must learn to intervene when com-
ments exceed intellectual boundaries and become insensitive.!>®

It is fair to say that nearly all of us have some inherent biases and
prejudices. As a result, people often do not even realize when their
reactions to someone different cause a negative effect. Rather than
berate ourselves for being prejudiced, however, we should acknowl-
edge these stereotypes as being merely human.!'%® “[U]nconscious bi-
ases can be transformed . . . though they must be acknowledged.”16!
Over time, however, we are all capable of habituation; that is, of no-
ticing differences less and evaluating them in a sensitive and capable
manner.'%> Teachers and fellows have had these conversations earlier
in the classes about supervision, values, and ethics. Yet without a sep-
arate class on difference that both authorizes new teachers to confront
issues of difference and gives them tools with which to do it, they will
be reluctant or unable to have those conversations.

After the class discussion about why cultural competence is im-
portant and what goals a teacher might have when teaching about dif-
ference, the fellows begin to examine examples of cultural disconnects

158 See Michael Meltsner & Philip Schrag, Center for Applied Legal Studies, Grading
Memo 5-6 (copy on file with author).

159 See Okianer Christian Dark, Incorporating Issues of Race, Gender, Class, Sexual Ori-
entation, and Disability Into Law School Teaching, 32 WiLLAMETTE L. REv. 541, 557-60
(1996).

160 See id.

161 QOgletree & Wald, supra note 151.

162 See Miller & Sammons, supra note 131, at 7.
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that have occurred during their supervision experiences. We ask the
fellows to perform a quick-write recalling an instance where they were
addressing an issue related to difference that did not go particularly
well. We ask them to disclose the reasons why they think it failed and
whether the discomfort stemmed from the fact that race was playing a
role. They then form small groups to discuss why they saw these
events as involving issues of difference and how they tried to engage
students in the conversation. After the small group discussion, we re-
assemble in the large group to continue the conversation. Many of the
issues are client based. Others are related to the teachers and the
fellows themselves. Fellows and faculty of color may have wondered
how an all-white group of students would perceive him or her as a
supervisor. Women fellows may have wondered how male students
would relate to them as supervisors. Many fellows worry about how
students will relate to a teacher who is just a few years older than they
are. Sexual orientation and viewpoint differences may also arise. We
then use a modified case rounds process or a role-play to demonstrate
ways to reduce the emotional and personal discomfort the conversa-
tion produces and to appropriately intervene to resolve the issues.
After the discussion, the fellows engage in a role-play to try out the
suggested solutions.

It is hard to say what the long-term impact of this class is. While
our goals are large, we expect only small outcomes at this stage. We
seek to “normalize” conversations about difference so that they be-
come an expected part of the clinical experience rather than an emo-
tionally charged aberration. If the conversations take place, some
students may adjust their assumptions to better understand their cli-
ents’ interests. Others may have life-changing experiences. Some
teachers cherish these moments and may build their clinic goals
around such experiences. Others may choose to minimize the deeper
conversations and concentrate only on those discussions that move the
case along. Teachers who choose the latter course may nonetheless
find that merely moving the case along will still require some conver-
sations about the students’ assumptions about difference in order to
do so. This class, however, opens a new conversation for some of the
fellows and validates an approach for others.

V. CLAssrRoOM TEACHING

Although most interactions between a student and a clinical
teacher occur in case or project supervision sessions, virtually every
clinical course involves classroom teaching. Nonetheless, the litera-
ture about clinical teaching seldom focuses on the role and nature of
the classroom component of a clinical course. The fellows at Ge-
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orgetown teach classes either alone or in a team with the clinical
teacher. Many will go on to academic careers. For those reasons, we
include a class in the Pedagogy course about classroom teaching.

Because clinical courses seldom enroll more than twenty stu-
dents, teachers are able to employ many techniques to convey infor-
mation. Like most law school professors, clinicians employ traditional
Socratic style lectures, discussions, and problem solving exercises in
their seminars. The Socratic Method, however, is not always effective.
Law students, as adult learners, do not always respond to the typical
methods of the academy. Thus, many clinical teachers seek strategies
that are effective for adult learners in other contexts and replicate
them in the law school classroom.'®> They have added simulations,¢*
performance critique,'®> and case rounds to their classroom
repertoire.'¢

Few law professors receive any training before they become
teachers,'®” and as a result, many merely replicate the teaching strate-
gies of their former professors.'®® Those former teachers may or may
not have been good role models. Moreover, new teachers should be
reluctant to implement strategies used in typical, large law school
classrooms in the clinical setting unless there is reason to do so. The
uneven performances new teachers have witnessed in the past often
cause them to believe that creating and implementing proper class-
room techniques is based on an innate talent that one either does or
does not have. Like most of life’s endeavors, however, hard work and
clear guidelines can improve one’s teaching performance. Although
all teachers can become better at their art, few law schools assist new
law professors to become adequate let alone good classroom teachers.
As a result, most new teachers plunge into their first classroom exper-
iences with little, if any, instruction on how to ensure that the manner
in which classes are taught relate to what students are expected to
derive from the lessons.

163 See, e.g., Paul S. Ferber, Adult Learning Theory and Simulations — Designing Simula-
tions to Educate Lawyers, 9 CLINICAL L. Rev. 417, 417-19 (2002) (explaining that many
clinics put students through one to three weeks of simulation training prior to students
engaging in actual clinic work).

164 See generally Peter Toll Hoffman, Clinical Course Design and the Supervisory Pro-
cess, 1982 Ariz. St. LJ. 277 (1982) (describing how performance critique can help the
student improve her skills in the clinic, as it fully engages the student in her learning).

165 See generally Susan Bryant & Elliot S. Milstein, Rounds: A “Signature Pedagogy” for
Clinical Education?, 14 CLiNicaL L. Rev. 195 (2007) (examining the effectiveness of case
rounds at educating students in the clinical setting, why they are widely used throughout
clinical programs, and how faculty can meaningfully be involved in case rounds).

166 See Nira Hativa, Teaching Large Law School Classes, 50 J. LEcaL Epuc. 95, 101
(2000).

167 Id. at 98.

168 Id. at 101.
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The goal for this class is not to turn new teachers into master
teachers at the start of their careers. Rather, our main goals are to
expose the fellows to the basics of planning and executing classroom
teaching techniques and to encourage them to be intentional about
the choices they make as they design a class or an entire curriculum.
Our secondary goals are to allow the fellows to explore their concerns
and anxieties about classroom teaching and to collaboratively explore
methods to confront and overcome them. A final goal is to help the
new teachers begin to identify their personal styles as teachers and to
use the techniques they learn to complement their styles as they grow
to be master teachers.

To prepare for this class and to familiarize themselves with vari-
ous modes of teaching, the fellows read articles by Joseph Lowman,16°
Nira Hativa,'”® Stephen Brookfield'”! and Grant Wiggins.!”? The
readings, small group exercises, and discussions in this class are de-
signed to provide the fellows with an array of teaching strategies to
use in classroom settings. This class was designed using the techniques
developed by Stephen Brookfield and Grant Wiggins.'’? Wiggins’
theory of backward design begins with the premise that teachers are
designers, “crafting curriculum and learning experiences to meet spec-
ified purposes.”7#+ He asserts that curriculum should be designed to
meet a particular end and not originate from methods or activities.
Wiggins also posits that a curriculum that is intended to create under-
standing in students will fail unless the teacher knows ahead of time
what he or she wants the students to understand.'”> Backward design
has three stages: identifying a desired result, which involves clarifying
priorities;!7¢ determining the acceptable evidence that will establish
what is necessary to demonstrate that the students understand the ma-
terial;'”” and planning learning experiences and instruction to formu-
late the most effective way to teach the material so that it will result in
the desired outcomes.!’® Wiggins’s backward design forces teachers
to focus on building student’s understanding of a concept when de-
signing a curriculum and not merely on increasing their knowledge.!”®
Teaching students to understand a concept entails more than just

169 LowMAN, supra note 47.

170 Hativa, supra note 163.

171 BROOKFIELD, THE SKILLFUL TEACHER, supra note 34.
172 WicGiNs & McTIGHE, supra note 49.

173 All revisions to our classes are now made using Wiggins’ concept.
174 WiGGINs & MCTIGHE, supra note 49, at 13.

175 Id. at 14-15.

176 [d, at 17-18.

177 Id. at 18.

178 WiGGiNs & McTIGHE, supra note 49, at 18-19.

179 Id. at 35.

o Jii e Jin e R ¢
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knowing the facts. Students who achieve understanding are able to
think critically about what they know, draw conclusions, and reflect
on what they have learned.!®® Exposing the fellows to these concepts
and then asking them to design and critique a single class accordingly
will help them to design curricula later in their careers that focus on
understanding and not merely on knowledge and methods.

Brookfield’s theory is that teachers will be presented with situa-
tions, often uncontrollable,'®! in which they have to improvise, or
“muddle through.”!82 Brookfield suggests that practical reasoning is
likely to be the best way for the teachers to get through uncommon
situations.'®3 Practical reasoning includes three characteristics: scan-
ning, quickly identifying and understanding the situation; appraisal,
interpreting the situation given previous experiences; and action, tak-
ing action that one believes best fits the situation based on one’s inter-
pretations.'®* Brookfield has three core assumptions around which his
theory is based: “[s]killful teaching is whatever helps students learn;
[s]killful teachers adopt a critically reflective stance towards their
practice; and [t]Jhe most important knowledge skillful teachers need is
a constant awareness of how students are experiencing their learning
and perceiving teachers’ actions.”!8>

Brookfield delineates a number of methods and strategies that
teachers can use to implement skillful teaching in the classroom. In
order to encourage student engagement in the classroom, Brookfield
suggests that a teachers engage students with reflective activities, in-
cluding: the one-minute quick-write, wherein students are asked to
write for one minute on some topic covered in class that day;!8¢ stu-
dent learning journals, in which students describe their daily learning
experiences;'87 and the critical incident questionnaire (CIQ), an in-
strument given to students at the end of the week that asks them to
reflect back on what was “engaging, distancing, confusing, or help-
ful.”188 Brookfield also describes methods for establishing credibility
and authenticity in the classroom, methods that he believes are essen-
tial to effectively teach students.'®® His methods generally focus on
creating a relationship between the students and teacher such that the

180 [d. at 39.

181 BROOKFIELD, THE SKILLFUL TEACHER, supra note 34, at 8-11 (comparing the unpre-
dictability of the classroom to whitewater rafting).

182 See id. at “Chapter 1: Experiencing Teaching.”

183 Id. at 6.

184 [d. at 6-8.

185 [d. at 17.

186 BROOKFIELD, THE SKILLFUL TEACHER, supra note 34, at 37-38.

187 Id. at 39-40.

188 Id. at 41-45.

189 See generally id. at 55-74.
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students will trust the teacher when he or she must improvise or steer
the class to discuss different and challenging issues.

New teachers need to learn that successfully engaging students in
a classroom requires that the teacher instill an “intellectual excite-
ment” in the students that creates “interpersonal rapport” with
them.™0 A successful learning environment is one that is character-
ized by “clarity, organization, stimulation of interest and student en-
gagement, and a positive classroom climate.”!®! The absence of these
elements can result in diminished student learning even when the class
is properly designed. Law school classroom instruction is often inef-
fective due to an absence of visual information, written lesson plans or
outlines, variety in presentation style, and a democratic classroom en-
vironment.'”2 While most teachers believe clarity is the most essential
characteristic of effective teaching, engaging the students with the ma-
terial is also necessary to successful teaching.!*3 Similarly, creating an
environment in which students feel comfortable voicing their opinions
and are encouraged to pay attention will result in a more engaged and
active classroom.!%4

The class begins with a quick-write about the concerns and anxie-
ties fellows have about classroom teaching. We record the responses
on the board and organize them into five or six categories. Common
categories include fears about selecting topics to cover in a class, hav-
ing an adequate knowledge to teach those topics, answering students’
questions, and staying lively so that the students remain engaged in
the class. We then break into three or four small groups to discuss
different shared concerns and attempt to devise strategies to confront
them.

As the fellows report back from their small groups, we begin a
discussion about the fears and strategies the fellows raised in their
groups. The conversation always concerns learning styles and a
teacher’s response to the varied styles that students bring to the class-
room. The styles identified by the fellows usually include auditory
and visual learning; learning by reading, watching, or doing; and learn-
ing through abstract or concrete thinking. Recent studies have shown
that no matter which learning style students prefer, students learn best
when teachers use multiple teaching strategies in each class.!> These

190 LowMAaN, supra note 47.

191 Hativa, supra note 163, at 98.

192 1d. at 101.

193 LowMAN, supra note 47, at 23. Lowman also provides a list of suggestions for both
good and bad lecturing. Id. at 154-56. These suggestions highlight the importance of pro-
viding clear information in an engaging manner. /d. at 154.

194 Hativa, supra note 163, at 101.

195 Benedict Carey, Forget What You Know about Good Study Habits, N.Y. TIMES,
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studies suggest that teaching to a particular learning style does not
necessarily lead to greater outcomes in the classroom. Using multiple
teaching styles, however, results in all of the students having greater
engagement.'?® The research also suggests that teaching methods that
seek to improve the comprehension of specific types of learners often
have a carryover effect to all students in the class irrespective of their
learning style.'®7

When this discussion concludes, we ask fellows to again break
into small groups to create a class session on “Sustaining a Public In-
terest Career.”1”® We ask them to identify their goals and expecta-
tions, the format, setting, and materials that will be used in the class,
and the presentation styles they would employ when teaching. As
they report their lesson plans to the larger group, we develop a list of
teaching methods,'® kinds of materials that can be assigned,?*® and
the presentation formats2°! that can be used to convey the information
to the students in ways that achieve the teachers’ goals. Obviously,
this class is only the beginning of conversations that teachers will have
throughout their careers. Good teachers constantly revise their meth-
ods, materials, and presentations to ensure that their goals are met in
each class. Unfortunately, teachers often assume their goals are met
because students tend to love their clinics and write glowing course
evaluations at the end of the course. This general admiration for our
work does not always tell us how successful individual classes have
been.

New teachers need to learn that there are ways to get feedback
on whether they have achieved their class session goals. To get accu-
rate feedback, students must know the goals for each class. Good
teachers often start a class session by explicitly telling the students

Sept. 6, 2010, http://www.nytimes.com/2010/09/07/health/views/07mind.html.
196 [d.
197 See id.

198 'We chose this as a topic for the class because fellows from any of the clinics could
relate to the topic.

199 Methods proposed are lectures, discussions, Socratic questioning, use of video or
film, role-plays or simulation, hand-outs, readings, case parsing/analysis, problem solving,
case rounds, inviting clients to come to class, narratives exploration, student presentations,
guest lecturers, small group exercises in large class settings, and demonstrations.

200 The kinds of materials most often suggested are real world observations, case
presentations, articles, books, transcripts, texts, movies, videos, television shows, research
reports and case studies, judicial opinions, non-legal materials, reports, stories, literature,
and problems.

201 The presentation formats noted are teacher-led, student-led, class exercises, reports
back from exercise out of class, before class homework/prep, report back from real world
performance, live versus video demonstrations, Power point presentations, use of other
technology, threaded conversations, computer ware, and e-mail.
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what they want them to obtain by the end of the session.??? Feedback
may come from informal conversations with students after the class,
but these single observations may reflect only one student’s opinion.
As previously mentioned, Brookfield suggests teachers use critical in-
cident questionnaires (CIQs) to gain feedback from students on previ-
ous lessons.??? We suggest to our fellows that if they want to know
whether they have achieved the goals of their class, they should give
their students a CIQ at the end of a series of classes and ask the stu-
dents to reflect back on what they learned or found challenging. The
fellows should then read and reflect upon the students’ responses.20+
Brookfield suggests that the teacher then take note of any particularly
confusing aspects of the prior classes, significant differences in student
perceptions of the same portion of them, and the general themes in
student comments.?%> Since the CIQs are anonymous, the teacher
may share the responses with the entire group at subsequent clas-
ses.2%¢ The new teachers should then incorporate relevant changes
into future presentations.?’’” CIQs are effective for improving the
classroom experience because they alert the teacher to problems, en-
courage students to reflect on their learning, help improve diversity in
teaching, build trust between the students and teacher, provide sug-
gestions for development, and model critical thinking.298

Even if a fellow is able to create the right classroom environment
and provides information in an accessible manner, engaging the stu-
dents in discussion will be one of their most difficult tasks.??® Low-
man provides a number of suggestions for teachers when trying to
engage students in discussion, such as breaking them up into
groups,?!© role-playing,?!! and problem-solving discussions.?’? Since
we have designed the Clinical Pedagogy class with good teaching the-
ory in mind, the fellows have already witnessed examples of these
techniques. Indeed, most clinical teachers use them. They must, how-
ever, be used intentionally with a clear purpose and expected out-

202 See BROOKFIELD, THE SKILLFUL TEACHER, supra note 34, at 100.

203 Id. at 41.

204 Id. at 41-42. The questions contained in the CIQ ask the students to identify when
during class they felt most engaged, distanced, affirmed, helped, confused or puzzled, and
surprised. Id. at 42-43.

205 Jd. at 43.

206 Id. at 42.

207 See BROOKFIELD, THE SKILLFUL TEACHER, supra note 34, 43.

208 See id. at 45-52.

209 LowMAN, supra note 47, at 179, 186 (explaining that while starting a discussion might
not be the most difficult task a teacher faces, guiding the students through the discussion
and on to the right topic can be very challenging).

210 [d. at 168.

211 [d. at 169.

212 [d. at 170.
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comes in order to be successful. The literature explains that gaining
control over a classroom and building a rapport with students takes
time, but following the techniques described in the literature, com-
bined with patience, can help the fellows provide a positive learning
environment in the clinic.?!3

We finish the class by reminding fellows that teaching, like law-
yering, is not always instinctive even though some will become better
teachers than others. All teachers, however, can become very good
teachers if they are intentional about their work, have goals, prepare
each class session with backward design to achieve those goals, and
implement methods that allow each student to attain what they need
from the class.

VI. FeEeEDBACK, EVALUATION, AND GRADING

The classes described thus far form the foundation of our
Pedagogy course with respect to supervision and teaching. They have
introduced the fellows to the complexity of the clinical teaching
model, explained the importance of context and identity in lawyer-
client relations, and provided the fellows with some supervision and
teaching tools as they begin their work as clinical professors. Teachers
in an academic setting, however, are also required to evaluate and
grade the students they teach. Thus, the Pedagogy course begins a
discussion with the fellows about the relationship among feedback,
evaluation, and grading. The goals for this class are to help fellows
understand the distinct yet overlapping concepts of feedback, evalua-
tion, and grading; to explain how evaluation relates to and leads to
grading; to introduce them to grading rubrics; to identify common
challenges that arise in the evaluation process and to develop re-
sponses to those challenges; and to help the fellows learn evaluation
techniques by simulating evaluation sessions with students.

Many clinical teachers acknowledge that evaluation and grading
are two of the more difficult aspects of their jobs, in part because of
the evaluation system required by their schools. Most law schools
have mandatory or recommended curves that reflect statistical per-
formance measures achieved during single events like exams, quizzes,
and papers that all students complete, usually at the same time. These
evaluations come after the performance, often with little feedback, so
students are given few opportunities to learn from the experience.

Clinical courses present faculty with many challenges when they
attempt to adapt the evaluations arising from clinical methodology to
the school’s predominant teaching and grading system because the

213 LowMAN, supra note 47, at 181.
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two are inherently different. First, the number of students in a clinical
course is small and the faculty often selects the students because of
interest or talent. Thus, the class usually has too few students and
insufficient disparity among them to develop a true curve. Second,
students enter a clinic with different abilities and skill sets. Some stu-
dents will be more innately talented at some lawyering skills and other
students will have talents in other skills. Thus, the evaluator must de-
cide both how to evaluate a student who is very talented in most skills,
but who improved only moderately throughout the course, and a stu-
dent who enters the clinic less developed talents, but who improves
substantially throughout the course.?’* Third, clinics create atypical
teacher-students relationships. Clinic students are encouraged to
openly discuss with their professors the issues and problems they face
with their cases. Grading inhibits that openness.?!> Fourth, clinical
students receive a great deal of feedback for almost every action they
take and every choice they make throughout the course. Not all of
these events are contemporaneously graded, but they are evaluated.
Fifth, students engage in multiple performances of multiple lawyering
tasks that are repeated throughout a semester, not just at its end.
Thus, students are evaluated on many tasks rather than on one and
are capable of improving, and are expected to improve, their perform-
ances over time. Evidence of that improvement is as important as the
ability to perform a task well or make a sound choice. Sixth, the tasks
students perform during the clinic are not always identical to those
that other students perform in the course. Each case or project cre-
ates its own distinct tasks and responsibilities. Seventh, if the clinic is
well structured, the differences among the students in terms of growth
and competence are likely to be small at the end of the course and
comparisons among them are often imprecise. Eighth, the practice of
law deserves a high and consistent level of work. Students cannot be
permitted to do less than very competent work on behalf of clients,
and supervisors must ensure that the student’s work remains at a high
degree of competence. Finally, legal work in the modern world is col-
legial and collaborative, not competitive. Thus, it seems inconsistent
to grade students relative to each other as opposed to purely
individually.

Assessments in clinical courses are based on patterns of behavior,
performance, and growth reflected in multiple performances of many

214 Stacy L. Brustin & David F. Chavkin, Testing the Grades: Evaluating Grading Mod-
els in Clinical Legal Education, 3 CLINICAL L. REv. 299, 303-04 (1997) (noting some of the
challenges professors and supervisors encounter in the clinical setting when grading
students).

215 See generally Meltsner & Schrag, Grading Memo, supra note 158.
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different tasks rather than on the performance of a single examination
or paper. Thus, clinical courses are inappropriate venues for typical
curve grading. Nonetheless, most schools require some quantitative
or descriptive assessment of students in clinical courses. Since such
assessments are difficult to make, some clinical faculty engage in rig-
orous evaluations but award pass/fail or adjectival grades rather than
traditional letter or number grades. Others, however, attempt to
adapt a complicated evaluative process into quantitative rankings
within a traditional grading system. Many who adapt their grading
processes do so because they have no choice. Teachers who have a
choice about their grading systems often adapt to the traditional sys-
tem to avoid marginalizing the clinical course in the eyes of other
faculty members.

Clinic fellows at Georgetown are expected to participate in mid-
year or mid-semester evaluation sessions with students and to partici-
pate in a traditional grading process.?’® As new teachers, they may
remember and be familiar with traditional grading systems, but they
are often completely unfamiliar with the nature of assessments in
clinical courses. If they are coming directly from law school, they
have not engaged in a grading process. Those coming from practice
never had to translate a substantive evaluation of a colleague into
quantitative measurements. Nonetheless, both will be asked to con-
tribute to discussions about students’ grades and to suggest grades for
their students. Thus, the fellows and all new teachers must have some
understanding about how feedback, evaluation, and grading relate to
one another; how qualitative evaluations translate into quantitative
grades; and how one assigns grades for the multiple accomplishments
or shortcomings noted in the evaluations of students.

To prepare for the class, the fellows are given examples of evalua-
tion instruments and grading rubrics created by Georgetown clini-
cians, and read articles by Nina Tarr,?2l? Amy Zeigler,?'® and Jerry
Foxhoven.?!® These articles provide fellows with a framework for
evaluating students and for teaching the students how to self-evaluate.
Additionally, the readings help the fellows understand how the grad-
ing process works and identify some of the challenges that arise when
using a traditional grading system. As valuable as these and other

216 Georgetown clinics have used different grading schemes and variations of the letter
grade system over the years.

217 Nina Tarr, The Skill of Evaluation as an Explicit Goal of Clinical Training, 21 Pac.
L.J. 967, 984-88 (1990).

218 Amy Zeigler, Developing a System of Evaluation in Clinical Legal Teaching, 42 J.
LecaL Epuc. 575 (1992).

219 Jerry R. Foxhoven, Beyond Grading: Assessing Student Readiness to Practice Law, 16
Crinicar L. Rev. 335 (2009).



\\jciprodO1\productn\N\NY C\18-2\NY C201.txt unknown Seq: 64 4-JAN-12 7:19

164 CLINICAL LAW REVIEW [Vol. 18:101

readings are, however, they do not always distinguish clearly between
feedback, evaluation, grading. Thus, the class is designed to clarify
the purposes and methods of each.

A. Feedback and Evaluation

The class begins with a general discussion about the differences
and similarities among feedback, evaluation, and grading. All clinical
teachers give feedback to students. That is, we react or respond to a
particular process or activity that the student either will perform or
has completed. Sometimes these responses are “evaluative” in that
they compare one method to another, but they are directed primarily
at a particular action or choice and are not an evaluation of the stu-
dent’s performance over time. When giving feedback, supervisors
seek to improve the performance of the task. They report what they
have observed, consider the student’s goals, discuss the student’s moti-
vation for making a choice or taking an action, and discuss perform-
ance techniques.

Clinic teachers provide feedback at many stages of the lawyering
process. While giving feedback, teachers often suggest that students
consider different approaches to a witness or alternative ways in
which an argument can be designed. They change or suggest changes
in the tone or purpose in a document. Students are referred to code
citations or cases that might change their case theory or improve their
reasoning about the case. Supervisors make the student aware of dif-
ferent techniques for achieving the goals and correct improper per-
formance techniques. These interventions occur in formal supervision
sessions, and sometimes, albeit reluctantly, during the actual perform-
ance of an interview, a deposition, or a hearing. Teachers sometimes
intervene and give feedback on the run as single questions arise
through chance encounters with a student.

Most of this feedback is task focused and not student focused. It
is objective, detailed, immediate, forward looking, non-judgmental, in-
tentional, and sometimes, but not always, reflective. These moments
of feedback are critical to moving a case or project along. The
shortage of time that all clinical teachers experience seldom permits
more than corrective suggestions, even when there is more to say in
terms of evaluation and reflection. Although Donald Schoen??° would
have us be reflective within all of our actions, other demands posed by
the case, the student, and the other cases and students in the clinic do
not always permit it.

220 See generally Donald Schoen, The Reflective Practitioner, and the Comparative Fail-
ures of Legal Education 6 CLinicaL L. Rev. 401 (2000).
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Evaluation consists of reflection rather than action. It is a pro-
cess to determine the significance, worth, or quality of a series of ac-
tions that the student has taken to determine whether lessons from
classes, prior supervision sessions, and performances have been
learned, internalized, and used in similar subsequent actions. It is ob-
jective, detailed, retrospective, comparative, and demands transparent
goals. Because evaluation concerns the evolution of learning and be-
havior, it focuses on the student as well as the actions taken. When
focused on the student, however, it is about the student’s assumptions
and growth as a learner. Social science research explains that ineffec-
tive behaviors are rarely changed because people seldom challenge
the assumptions that underpin the behavior patterns that develop over
the course of a lifetime.??! A reflective evaluation identifies, analyzes,
and alters ineffective behaviors. That is why the focus of evaluation is
on both the actions and the person.

New teachers are expected to not only evaluate the students, but
also to help the students learn self-evaluation techniques so that they
will be able to self-critique and continue to improve their skills once
they become practicing attorneys.??> Good faculty-led evaluation ses-
sions require that the student engage in a prior self-evaluation that
relates to the clinic’s goals, to lawyering tasks, and to the student’s
own learning goals. Its purpose is to analyze the actions the student
took over a period of time, to understand why the student took those
actions as opposed to other possible actions, to determine whether the
actions taken over time were successful and whether they were repli-
cated in similar subsequent circumstances. If teaching social justice is
a goal of the clinic, it enables the student to contemplate how those
actions advance or detract from the the role of law and lawyers in
American society. Self-evaluation forces the students to become en-
gaged in the reflective process and enables them to explore their ac-
tions more critically.??> It will also ensure that the student has
reflected on his or her actions in each of the areas the supervisor has
identified as being essential for student progress.??* The supervisor’s
subsequent evaluation helps ensure the student is accurately evaluat-
ing her own skills?>> and permits the student to determine what he or
she has actually learned from materials studied, actions taken, and the
choices made. Students who engage in self-evaluation over the course

221 Tarr, supra note 217, at 971.

222 Id. at 971-72 (explaining why creating the habit of self-reflection is important for
long-term development as attorneys).

223 Foxhoven, supra note 219, at 345.

24 14.

225 Id. at 354.
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of the semester or year are able to improve and hone their self-evalua-
tion skills, which might initially be weak.??¢ Requiring students to en-
gage in self-evaluation, especially when it is an explicit goal of the
clinic, helps the students acquire the habit of self-evaluation for use
over the course of their lives.?2” New teachers need to understand
that the supervisor’s and student’s reflection about the evaluation will
provide the student with meaningful information about his or her abil-
ities, may confront larger issues of American society, and help the stu-
dent establish a habit of self-reflection.

Having the students self-evaluate also helps the supervisor feel
more comfortable critiquing the student.??8 Supervisors sometimes
feel uncomfortable when evaluating students. When self-evaluation is
an explicit goal of the clinic, supervisors will feel more comfortable
providing an evaluation and students will be less defensive about re-
ceiving it.??° New teachers must learn that evaluations are intentional
and not casual conversations. They will be helpful only if they provide
students with more than mere opinions about their work. The evalua-
tion should not be a one-way conversation. New teachers need to
learn to listen to the student’s perspective on the issue being dis-
cussed. Doing so may bring forth information that the teacher ne-
glected to consider and reminds the supervisors of how one feels when
being evaluated.?3® The evaluation should be conducted in the con-
text of the clinic’s learning goals. The teacher should explain exactly
which aspects of the students’ work were successful and which were
unsuccessful.23! The comments must be specific and identify the pat-
terns, strong and weak, that emerged from the student’s work during
the course of the clinic. The student’s progress should be evaluated
against a standard of achievement that the faculty member believes is
attainable given the goals of the clinic, the content of the classroom
work, the nature of the cases, and the interactions that occur in the
supervision sessions during the period of time in question.?3> Students
may not be prepared to listen to honest comparisons of their work in
relation to the standard of achievement prescribed by the clinic’s
learning goals. As difficult as these conversation may be, they will

226 See Tarr, supra note 217, at 970 (explaining that new lawyers have generally not
developed the skill of self-evaluation).

227 Id. at 971-72.

228 Id. at 982.

229 Id.

230 BROOKFIELD, THE SKILLFUL TEACHER, supra note 34, at 187-88.

231 Id. at 178.

232 See Foxhoven, supra note 219, at 346 (finding that faculty evaluations, based on the
same criteria as the student evaluations, provides a more objective evaluation that ensures
the student has an accurate perception of the quality of his or her work).
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help students accurately judge their own progress and help them inter-
nalize what they have learned.?33

This is the type of reflective supervision and evaluation that all
clinical teachers long to conduct. New teachers need to understand
that clinical teaching is not just about moving a case along in the most
advantageous manner for the client. That is what supervisors in law
offices do. The privilege and responsibility of an academic is to use
the case or project to explore the larger questions about the role of a
lawyer, the process of lawyering, lifetime learning, personal develop-
ment and growth, and the values that support the profession. It is also
about what the Jesuits call formation.23* At our best, clinical teachers
engage in the evolution of students’ lives, assisting in the fullest possi-
ble development of their talents as individual human beings in order
to serve not only the profession but also the greater good of humanity.

The students’ growth in the responsible use of their knowledge
and power as professionals is facilitated by the personal relationship
between student and teacher. This is what makes clinical education
within the university different from a job in a public or private legal
services organization, government agency, or law firm. New teachers
have to remind themselves that they are no longer simply public inter-
est lawyers. They are now members of the academy whose job is
much broader than providing good representation to clients. This is
where clinical education adds value to the law school curriculum. Cli-
nicians bring not just our skills as lawyers, but also our critical skills to
the development of new lawyers. New teachers often lack confidence
in their ability to provide this critique, but they must learn to do it.
Insufficient or less than honest evaluation will not give the students
the evaluations they deserve. It may also be a recipe for surprise
when the evaluation is turned into a grade.

After the discussion about feedback and evaluation, we play a
video of an evaluation session gone wrong. We ask the fellows to per-
form a quick-write to consider what the supervisor could have done to
make the conversation with the student more productive. We then
continue the class discussion, stressing the need for both the student
and the faculty member to prepare for the evaluation session and the

233 BROOKFIELD, THE SKILLFUL TEACHER, supra note 34, at 174.

234 Georgetown University is a Jesuit institution of higher learning. In Jesuit education,
formation refers to the process of educating the whole student—mind, body, and spirit—
and to instill a passion for learning, reflection, service, and the greater good of humankind.
Its objective is to assist in the fullest possible development of all the God-given talents of
each individual person as a member of the human community. The Characteristics of Jesuit
Education (Apr. 15, 2011), found at http://www.google.com/#q=formation+jesuit+lay+peo-
ple&hl=en&prmd=ivns&ei=511ZTc7UE4_PgAfq8IzZRD A&start=10&sa=N&fp=92188ee12
107320c (select “The Characteristics of Jesuit Education”).
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need for both to have a clear understanding about the faculty mem-
ber’s expectations for students in the clinical course. We expose our
fellows to the importance of setting forth in writing clearly articulated
tasks and goals for the clinic and for the student?3> and of clearly com-
municating those goals to the students at the beginning of the clinic.?3¢
Without such articulated goals communicated in advance, students
will not understand what the teacher expects and the teacher’s evalua-
tion will necessarily be amorphous. Students intent on learning are
frustrated when they hear, “You did a good job” or “You could have
done that better,” because that tells them nothing meaningful. Expec-
tations need to be established and communicated in advance and so
that the meaning of those comments can be explained in relation to
the expectations during the evaluation session.

The video demonstrates why the evaluation must be intentional
and not casual. An effective evaluation requires that the teacher re-
view in advance his or her notes concerning the student’s actions and
progress, compare similar activities in multiple cases or projects, find
patterns, draw inferences from those patterns, and relate them to the
goals of the clinic. We encourage the new teacher to specifically iden-
tify both the student’s strengths and areas in need of improvement,
and describe them in relation to examples of the student’s work. The
teacher should also give advice about how those improvements can be
attained. We advise the fellows to use evaluation sessions to explore
how students overcame prior challenges, how they experienced
“epiphany moments” to resolve those challenges, and how the process
that led to those moments can be used in other situations. We rein-
force the notion that evaluation sessions are also a time to celebrate.
Most students who are intent on learning will have made great pro-
gress during the clinic in at least some of the areas set forth in the
earlier articulated goal statement. Recognizing those achievements
will reinforce a student’s good habits.

To students, however, evaluation also connotes the notion of
“How am I doing?” Because grades are the coin of the realm in law
schools and currency for a student’s first job, evaluation in the stu-

235 See generally Jane Aiken, David Koplow, Lisa Lerman, J.P. Ogilvy, & Philip Schrag,
The Learning Contract in Legal Education, 44 MARYLAND L. REv. 1047 (1985) (describing
how encouraging students to create learning contracts in a law school clinic provides many
benefits for the students’ educational experience and helps the professors provide the stu-
dent with the learning opportunities for which the student is looking).

236 During the conversation about the video, we also discuss the different evaluation
instruments used in the various clinics at Georgetown, stressing that there are many goals
that a clinician can have for the course and the students. Each clinic has developed its own
grading rubric. Some give a single grade and some give multiple grades. The grading sys-
tem for the Juvenile Justice Clinic is attached as Appendix C.
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dents’ minds often means, “What grade are you giving me?” There is
a relationship between the qualitative evaluation we prepare and the
quantitative grade we give a student. Nonetheless, we advise new
teachers to avoid grade conversations during evaluation sessions. The
evaluation teachers provide at mid-semester or at the end of a stu-
dent’s term in the clinic is an assessment of the quality of the multi-
tude of tasks that students have been asked to perform and that the
teacher has observed during the student’s tenure in the clinic. It is
reflective and retrospective and identifies and analyzes the learning
strategies the student has employed and the strategies the teacher has
used to determine whether the student has demonstrated an increas-
ing understanding of the role of lawyers, the tasks they perform, and
the goals that we expect the student to achieve in the course. We
believe evaluation sessions are about growth, not grades.

The video also demonstrates that evaluation conversations are
often difficult. They are difficult because critique is often as hard to
give as it is to receive. Most teachers want to communicate unequivo-
cal respect and affection for our students, even when they are pointing
out the students’ shortcomings. Teachers like the students and want
to be liked by them. Those emotions, however, should not cloud a
teacher’s judgment. A second reason the conversations are difficult is
because teachers sometimes cannot find the precise words to describe
the assessment. Sometimes this is the result of incomplete or unar-
ticulated goals for the clinic. Teachers must be precise and name con-
cepts to create a common vocabulary and to extrapolate from one
situation to another.?3” Without such clarity, the message teachers
seek to convey for future learning may not be received.

A third reason the conversations can be difficult is that new
teachers often have not developed clear rubrics for evaluation. With-
out clear rubrics, the conversation can appear random and unstruc-
tured. A fourth reason is that two years of the traditional law school
pedagogy and grading have beaten down many students and made
them defensive about evaluation. As a result, some students are not
particularly accepting of serious critique. Finally, the fact that stu-
dents, like most adults, can be fairly set in their ways increases the
complexity of conducting good evaluations sessions. Clinical educa-
tion sometimes challenges patterns of behavior that are so deeply in-
grained that a criticism of the performance is not easily separated by
the student from a criticism of the self.23® The evaluation may seem

237 See supra note 46 and accompanying text.

238 See BROOKFIELD, THE SKILLFUL TEACHER, supra note 34, at 174 (describing how
evaluations can be personal for students and have long term consequences that professors
should recognize when providing evaluations).
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personal because students who hope to succeed sometimes believe
that the teacher’s opinion of the person is dependent on the value of
their work. Watching the video also gives the fellows the opportunity
to examine their fears about having these honest and sometimes diffi-
cult conversations and the concomitant fear of having the students not
like them or their views. Such emotions will arise in evaluation ses-
sions and new teachers have to be prepared to cope with them when
they do.

Once we have concluded the critique of the video, we ask the
fellows to prepare an evaluation session that would remedy its short-
comings. We ask them to remember that despite the difficulties in
conducting evaluation sessions, these sessions are a hallmark of
clinical education. New teachers will have to prepare for the sessions
from their first day on the job. They must remember that the goals of
these evaluations are to help the student to assess his or her own pro-
gress over the duration of the course and to show strengths, gains, and
areas in need of improvement. New teachers must understand that
evaluation is judgmental in that it assumes a certain level of quality of
the task, but it is non-judgmental of the person. No one is only the
sum total of his or her work output. Moreover, the duration of the
clinic is only a small part of the student’s career. For the student or
the teacher to assume that the budding lawyer will be an accomplished
professional at the end of the clinic is unrealistic. Thus, we teach our
fellows the importance of conducting the evaluation sessions in ways
that judge the task, not the person.

B. Grading

The discussion about grading in the class is interwoven with the
discussions of evaluation because most schools require that qualitative
evaluations be changed into quantitative evaluations at the end of the
student’s clinic experience. Although the fellows will not bear the fi-
nal responsibility for a student’s grade at Georgetown, they will par-
ticipate in the grading analysis and must understand how qualitative
evaluation relates to and is translated into a quantitative grade. This
conversation is even more important for those who want to be clinical
teachers.

Grading systems vary from school to school. Some schools use
numerical grades, some use adjectival descriptions or pass-fail sys-
tems, and some use the traditional letter grade. All new teachers need
to understand that no matter how much they dislike reducing a stu-
dent’s achievements into grades, they must do so in a fair and accurate
manner. Grades are given in a clinical course for many reasons. First
and most important, teachers must comply with the law school’s re-
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quirements. Grading may also send a message to some students that
clinic courses should be taken as seriously as classroom courses.
Clinic faculty members give grades because academic institutions use
them to recognize students who do outstanding work. Clinic students
should not be deprived of an opportunity to receive awards just be-
cause the methods and work in a clinical course differ from those of
non-clinical courses. In some cases, grades serve to motivate students
to do their best work or, at least, to keep from doing poorly. Con-
versely, warnings about grades can reinforce a message to students
that their work needs improvement. A tangential benefit of grading is
that lawyers will be evaluated on a non-anonymous basis by supervi-
sors in their practices once they leave law school and for some years
thereafter. Experiencing personal evaluation in a less competitive and
more supportive environment will help make that transition a little bit
easier.

There are several reasons, in addition to those mentioned about
evaluation, why grading is hard. Students work very hard in clinical
course. Most say they work harder than they do in non-clinical
courses. Deciding how to reward that effort?3® complicates the trans-
lation of a qualitative assessment into a quantitative assessment.

Credit allocations contribute to the difficulty. Clinics at Ge-
orgetown and at several other law schools award a high number of
credits.?*0 Ten or fourteen credits of A or C can have a large effect on
grade point averages, honors, awards, and job possibilities. Awarding
a single grade for such a large number of credits is not easy. It re-
quires combining assessments arising from evaluations of many differ-
ent lawyering and academic tasks into a unitary quantitative
assessment that most likely does not reflect reality. Some students
perform consistently in all areas that are evaluated and graded. More
often than not, however, a student will do A level work in some areas,
A- or B+ level work in others, and maybe occasionally C level work in
yet another. How does one balance superior performance in one set
of tasks with less than stellar work in another? What weight is appro-
priate for each? Why is one weightier than another?

Determining what a grade means is important to each student, to

239 The Juvenile Justice Clinic statement on hard work reads as follows: Participation in
this clinic requires hard work. Ethical obligations of competence and zeal require that
attorneys work hard for their clients. It is expected that every student in the clinic will
fulfill this obligation. It is likely that every student will work harder in this course than
they have in any other course in law school. Even if that happens, not every student will
get an “A” or “A-". Simply put, hard work is a minimum requirement of this course. It
puts you in position to receive a passing grade. It does not guarantee an “A” or “A-.”

240 Students at Georgetown can receive between eight and twelve credits in one semes-
ter clinic courses and up to fourteen credits in year long-courses.
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the students as a whole, and to the faculty member who has to assign
the grades. It is important to an individual student because grades
have real effects on students’ lives no matter how often teachers try to
minimize their importance. They are important to the class as a whole
because students will compare their grades, want explanations for why
they received a different grade from their partner, and demand that
the teachers grade fairly among them. Grades are important to the
faculty because we owe it to our students and our universities to be
honest, fair, and as objective as possible in our grading practices.

In our discussions with the fellows, we discuss two separate issues
about grading that are related and yet distinct: first, what kinds of
demonstrated behavior and performance constitute a particular grade;
and second, how to merge multiple evaluated behaviors into a single
grade. Explaining why a student received a particular grade requires
that both the faculty and the student have a similar understanding of
what a grade means. Thus, we teach our fellows that new teachers
must have concrete descriptions of what a particular grade means and
articulable reasons why a student deserves that grade. New teachers
need to develop an understandable grading rubric that explains what
constitutes a particular grade and must have specific examples of a
student’s work that demonstrates why their work falls into a particular
grade level. Several of our Georgetown clinics define their grades as
follows:241

A: Consistently excellent work in all areas, with at least one out-
standing piece of significant work.
A student who earns an “A” in Role Assumption, for example, will
take full ownership of his/her cases, be organized and attentive to
details, and will always allocate sufficient time and effort to carry
out tasks responsibly and will recognize, consider, and appropriately
resolve ethical issues. A student who earns an “A” in Case Plan-
ning will show initiative and creativity in planning and developing
cases, rather than merely carrying out plans encouraged by the su-
pervisor. A student who earns an “A” in Skills Development will
have mastered the various lawyering skills necessary to be a highly
competent attorney. A student who earns an “A” in educational
growth will actively prepare, participate, and take initiative in all
class sessions, simulation exercises, and supervisory sessions.

A-: Mostly excellent work in all areas, and some occasional very

good work.

B+: Consistently very good work, or a mix of generally very good

work, occasional excellent work, and some competent work.

B: Competent and adequate work with some very good work, but

241 This rubric was first used at Georgetown by Professor John Copacino and has been
revised for the Juvenile Justice Clinic by Professor Kris Henning.
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with some weaknesses.

B-: On the whole, competent work but with some significant
lapses or shortcomings.

Below B- Serious difficulties with performance; failing to make
appropriate use of supervision; failing to meet responsibilities.

During the Pedagogy class, we explain the importance of having a
clear rubric, explore the pros and cons of this grading rubric, and com-
pare it with other systems.?4> What is important, however, is that new
teachers learn that a grade has to have meaning and its meaning has to
be transparent and shared with the students. All grading systems con-
tain some elements of subjectivity and may produce disagreements at
the end of an explanation. Using a system similar to the one above,
however, gives the teacher and student a distinct and mutually under-
standable standard from which to discuss a grade.

In addition to having a rubric, it is imperative that teachers have
data that permits assignment of a grade. We teach the fellows the
importance of keeping records of all of their interactions with stu-
dents. Keeping timely records of student-faculty interactions is often
difficult because of the press of other work. Nonetheless, evaluation
and grading will be meaningless without a collection of accurate and
detailed data that were recorded soon after the intervention or per-
formance. Grades are not merely guesses about remembered actions
that the student performed well or poorly. We teach our fellows that
proper evaluation and proper grading will only occur if the teacher
and the student are aware of the clinic’s goals and expectations, and if
the teacher’s recorded comments about their interventions and the
student’s performance are keyed to the goals and expectations that we
have conveyed to students at the beginning of the clinic.

Our discussions about how teachers translate assessments about
multiple and disparate tasks into a single grade implicate the crediting
practices that a school has developed for its clinics. After years of
giving one grade for multiple performances of multiple different tasks,
several of the Georgetown faculty began to split students’ clinic
grades into three or more categories.

We did so for two reasons. The first had to do with classroom
performance. Clinics using a single grade system seldom gave a sepa-
rate grade for classroom work and a separate grade for case work be-
cause we believe that the work that the student prepares and performs
in the classroom necessarily reflects the tasks they will employ in their

242 “At its most basic, a rubric is a scoring tool that lays out specific expectations for an
assignment.” See generally DANNELLE D. STEVEN & ANTONIA J. LEVI, INTRODUCTION TO
RuBrics: AN AsSESSMENT TooL To SAVE GRADING TiME, CoNVEY EFFECTIVE FEED-
BACK, AND PROMOTE STUDENT LEARNERS (2004).
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cases. Thus, we find the classroom-case work separation artificial and
unhelpful. As a result, all lawyering tasks are evaluated in all teaching
venues. As the semester wears on, students often place less emphasis
on their classroom preparation and performance because of the de-
mands of their cases. After some study, the faculty determined that
devoting more time to case preparation at the expense of classroom
activities diminished rather than enhanced case performance. Moreo-
ver, it tended to be overlooked in grading. Some students were get-
ting unwarranted As or A-s for their final grades because their case
work was stressed and their classroom performance was ignored.
Conversely, superior classroom performance seldom enhanced a
grade for students with lesser case-related skills. Although some stu-
dents benefitted from this practice, it was unfair to those who main-
tained high quality classroom performance.

A second reason we abandoned the single grade concept was a
recognition that some students did outstanding work in some areas of
performance and merely adequate or less than outstanding work in
others. Oftentimes, the less than outstanding work in one area be-
came significant when grades were being tallied. Students who had
performed outstanding work in most areas received a lower grade
than expected because of less than stellar work in one area of per-
formance. Since students, like most people, remember their successes
rather than their shortcomings, they were often disappointed by the
grade and felt unfairly evaluated. From the faculty’s perspective, it
was difficult to demonstrate why the less than stellar performance in
one area took on so much significance in comparison to the stellar
performances in others. The faculty began to believe that the weigh-
ing of the various factors that led to a single grade was indefensible
with or without a rubric, especially when a large number of credits
were involved.

To resolve these inequities, some of the faculty began to give mul-
tiple grades reflecting the discrete categories of work students per-
formed in the clinic. Deliberations in the Juvenile Justice Clinic
resulted in four grades. Students receive grades for: 1) role assump-
tion, which includes recognition and resolution of ethical issues and
zealous and responsible representation; 2) case planning; 3) skills de-
velopment; and 4) educational growth. Reflection and self-critique
are required for each area. Each grading cluster also contains an addi-
tional description of the relevant tasks.?*> Once the grades were as-
signed, they were not combined into a single grade. A student’s
transcript reveals a separate grade for each of the four clusters. Since

243 See Appendix C. They were developed primarily by Professor Kris Henning.
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instituting the multiple-grade system, we believe that our grades more
clearly reflect an accurate quantitative rating of the qualitative assess-
ment. Even though the cumulative effect of four grades on a student’s
law school grade point average may not always be significantly differ-
ent from that awarded in a single grade system, the multiple grade
system has the benefit of celebrating the student’s accomplishments
and accurately reflecting where the student’s work requires improve-
ment. It has also resulted in fewer grade complaints at the end of the
term and, when combined with the intensive self- and faculty-evalua-
tion, makes post-clinic discussions of grades with students easier.

By the end of this class, the fellows understand the theory and
process of evaluation and its relation to grading, and the factors upon
which grades are awarded. As a result, they are better prepared for
the task. When they leave Georgetown and become teachers on their
own, the fellows will have a better basis upon which to create their
own rubrics to accomplish these difficult teaching tasks.

CONCLUSION

The purpose of this article was to answer the question “Where do
I begin?” when I become a clinical teacher. The article describes what
we believe new clinical teachers need to consider as they begin their
careers. It stresses the need for goals, intentionality, clarity, and the
need to communicate those goals and expectations to students. It de-
scribes reasons why new teachers should focus on the difficult issues
concerning values, ethics, and difference before they embark on case
or project supervision. It offers some suggestions about supervision
techniques and describes classroom teaching techniques that help
translate the lawyering process into a meaningful education for stu-
dents. It suggests books and articles new teachers can consult when
planning their course, and provides suggestions for developing good
evaluation techniques and understandable grading rubrics. Finally it
provides the format for a complete course to help new teachers an-
swer the question “where do I begin?” The course we have created
has helped us prepare our new teachers for their teaching and supervi-
sion tasks. We hope that our experience provides some insight to
other teachers as they begin their careers or begin to design a teacher-
training program.
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APPENDIX A

Georgetown University Law Center
Elements of Clinical Pedagogy

COPYRIGHT: GEORGETOWN UNIVERSITY LAW CENTER (2011)

I. TWO-DAY INTENSIVE ORIENTATION PROGRAM
Day 1

9:00 - 9:30 a.m. WELCOME TO THE LAW CENTER, CLINICAL PROGRAMS AND
FELLOWSHIP PROGRAM

9:30 - 11:00 a.m. SESSION #1: INTRODUCTION TO CLINICAL TEACHING
Required Reading:

CLiNnicAL ANTHOLOGY READINGS For Live-CLIENT CLiINIcS (Hurder, et al., 2nd
ed.) (2011):
e Pages 18-24: Association of American Law Schools, Section on Clinical
Legal Education, Report of the Committee on the Future of the In-House
Clinic, 42 J. LecaL Epuc. 511 (1992)

Class Manual, READINGS FOR SESSION #1:
e Excerpt from Margaret Martin Barry, Jon C. Dubin and Peter A. Joy,
Clinical Education for This Millennium, 7 CLIN. L. Rev. 1 (2000)

e Minna Kotkin and Dean Rivkin, Reflections from Two Boomers, 17 CLIN.
L. Rev 197 (2010)

e Praveen Kosuri, X Marks the Spot, 17 CLIN. L. Rev 205 (2010)
e Glossary of Clinical Terms and A Taxonomy of Clinical Program

e Design, in CLINICAL LEGAL EDUCATION AssOCIATION HANDBOOK FOR
NEw CrinicaL TEAcHERs (2001) (Skim)

e Excerpt from Joy and Kuehn, The Evolution of ABA Standards for
Clinical Faculty, 75 TenN. L. REv. 183 (2008).

Recommended Reading:

Class Manual, READINGS FOR SESSION #1:
e William Pincus, Legal Education in a Service Setting, in CLINICAL EDUCA-
TION FOR THE Law STUDENT 1973 27-39 (Working Papers Prepared for
CLEPR Nat’l Conference, 1973)

e Guidelines for Clinical Legal Education, in Report of aals-aba Committee
on Guidelines for Clinical Legal Education 12-37 (1980)

e American Bar Association, Section of Legal Education And Admissions
to the Bar, Legal Education and Professional Development — An Educa-
tional Continuum Report of The Task Force On Law Schools And The
Profession: Narrowing the Gap (1992) [THE MACCRATE REPORT]

CLinicAL ANTHOLOGY READINGS FOr Live-CLIENT CLINICS:
® Pages 3-9: Excerpt from Jerome Frank, Why Not a Clinical Lawyer-
School?, 81 U. Pa. L. Rev. 907 (1933)

e Pages 9-18: Excerpt from Anthony G. Amsterdam, Clinical Legal Educa-
tion — A 21st Century Perspective, 34 J. LEGAL Ebpuc. 612 (1984)
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12:15 - 2:30 pm. Lunca anp CP CLASS SESSION #2: PRESENTATIONS ON
GEORGETOWN CLINICAL PROGRAMS
Required Reading:

Class Manual, READINGS FOR SESSION #2:
e Clinical Programs & Graduate Teaching Fellowships, Georgetown Univer-
sity Law Center (2010)

e Wallace J. Mlyniec, The Intersection of Three Visions Ken Pye, Bill Pincus,
and Bill Greenhalgh B And the Development of Clinical Teaching Fellow-
ships, 64 TEnN. L. REv. 963 (1997)

¢ Excerpt from THE FIrsT 125 YEARS: AN ILLUSTRATED HISTORY OF THE
GEORGETOWN UNIVERSITY Law CENTER (1995)

2:30 - 5:00 p.m. SESSION #3: SUPERVISION THEORIES AND METHODS
Required Reading:

CLiNnicAL ANTHOLOGY READINGS FOR LiIvE-CLIENT CLINICS:
e Pages 72-83: Excerpt from Anne Shalleck, Clinical Contexts: Theory and
Practice in Law and Supervision, 21 N.Y.U. Rev. L. & Soc. CHANGE 109
(1993)

e Pages 90-96: Excerpt from Minna Kotkin, Reconsidering Role Assumption
in Clinical Education, 19 N. MEx. L. Rev. 185 (1989)

e Pages 188-195: Excerpt from George Critchlow, Professional Responsibil-
ity, Student Practice, and the Clinical Teacher’s Duty to Intervene, 26
Gonz. L. Rev. 415 (1990/1991)

Class Manual, READINGS FOR SESSION # 3:
e Excerpt from D.C. Ct. App. Rule 48 (2008)

e Excerpt from Peter Toll Hoffman, The Stages of the Clinical Supervisory
Relationship, 4 ANTiocH L.J. 301 (16)

e Excerpt from James Stark, Jon Bauer and James Papillo, Directiveness in
Clinical Supervision, 3 Pus. InT. L. J. 35 (1993)
Recommended Reading:

Class Manual, READINGS FOR SESSION # 3:
e David Binder and Carrie Menkel-Meadow, Critiquing a Participant’s Per-
formance: Suggestions on How to Critique

e Gary Bellow, Clinical Education for the Law Student: Legal Education in
a Service Setting 374-413 (1973)

e Jane Aiken, David Koplow, Lisa Lerman, J.P. Ogilvy, Philip Schrag, The
Learning Contract in Legal Education, 44 MARYLAND L. REv. 1047 (1985)

DAY2

9:00 - 10:30 aam. SESSION #4: SUPERVISION THEORIES AND METHODS
—WRITING

Required Reading:

Class Manual, READINGS FOR SESSION #4:
e Excerpt from Angela J. Campbell, Teaching Legal Writing in a Law
School Clinic, 24 SEToN HaLL L. REv. 653 (1993)
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e Excerpt from John C. Bean, ENGAGING IDEAs (2001)

e Tonya Kowalski, Toward a Pedagogy for Teaching Legal Writing in Law
School Clinics, 17 CLiN. L. Rev. 285 (2010).
Recommended Reading:
Crass ManuaL, READINGS FOR SESSION # 4:

e Nancy Sommers, Responding to Student Writing, 33 CoLLEGE CoMPOSI-
TION & COMMUNICATION 148 (1982)

10:30 - 10:45 a.m. BREAK

10:45 a.m. - SMALL GROUP DISCUSSION OF SUPERVISION
12:15 p.m.

Group A: Fellows from Center for Applied Legal Studies, Criminal Justice, Do-
mestic Violence, Juvenile Justice, Street Law

Group B: Fellows from Appellate, Community Justice Project, Federal Legisla-
tion, Harrison, Institute for Public Representation, International
Women’s Human Rights

Required Reading:

READINGS FOR SMALL GROUP DISCUSSION OF
SUPERVISION AND FEEDBACK:

CLinicAL ANTHOLOGY READINGS FOr Live-CLIENT CLINICS:
e Pages 110-118; Excerpt from Beryl Blaustone, Teaching Law Students to
Self-Critique and to Develop Critical Clinical Self-Awareness in Perform-
ance, 13 CLin. L. Rev. 143 (20006)

e Pages 37- 41: Roy Stuckey et. al., Best Practices for Legal Education
(2007)

2:00 - 3:30 p.m. CP _CLASS SESSION #5: TEACHING VALUES IN A
CLINICAL SETTING
Required Reading:

Class Manual, READINGS FOR SESSION #5:
e Stephen Wizner, Beyond Skills Training, 7 CLin. L. Rev. 327 (2001)

e Carrie Menkel-Meadow, The Causes of Cause Lawyering, in CAUSE Law-
YERING: PoLiTicAL COMMITMENTS AND PROFESSIONAL RESPONSIBILITIES
31, 31-68 (Austin Sarat & Stuart Scheingold, eds., 1998)

e Karla Mari McKanders, Shades of Gray, 17 CLIN. L. REv 223 (2010)

e Excerpt from Jane Harris Aiken, Striving to Teach Justice, Fairness, and
Morality, 4 CLiN. L. REv. 1 (1997)

e Spencer Rand, Teaching Law Students to Practice Social Justice: An Inter-
disciplinary Search for Help Through Social Work’s Empowerment Ap-
proach, 13 CLin. L. Rev. 459 (2006)

Recommended Reading:

Class Manual, READINGS FOR SESSION #5:
e Robert Coles, the Call of Service: A Witness to Idealism, xi-30 (1993)

3:30 - 3:45 p.m. BREAK
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3:45 - 5:00 p.m. SMALL GROUP DISCUSSION OF VALUES

Group A: Fellows from Center for Applied Legal Studies, Criminal Justice, Do-
mestic Violence, Juvenile Justice, Street Law

Group B: Fellows from Appellate, Community Justice Project, Federal Legisla-
tion, Harrison, Institute for Public Representation, International
Women’s Human Rights

5:00 p.m. RECEPTION

II. ONGOING CLASSES
SESSION #6: TEACHING ETHICS IN A CLINICAL SETTING
Required Reading:
CLinicAL ANTHOLOGY READINGS FOr Live-CLIENT CLINICS:

e Pages 127-133: Excerpt from Geoffrey Hazard, Personal Values and Pro-
fessional Ethics, 40 CLEVELAND St. L. REV. 133 (1992).

Class Manual, READINGS FOR SESSION # 6:

e Peter A. Joy & Robert R. Kuehn, Conflict of Interest and Competency
Issues in Law Clinic Practice, 9 CLINICAL L. REv. 493, 495-503 (2003).

e Catherine O’Grady, Preparing Students for the Profession, 4 CLIN. L. REv.
485-6, 488-94, 497-501, 505-12, 522-530 (1998).

Recommended Reading:
CrLiNiCAL ANTHOLOGY READINGS FOrR LiIvE-CLIENT CLINICS:

e Pages 133-141: Excerpt from David Luban and Michael Milleman, Good
Judgment: Ethics Teaching in Dark Times, 9 Geo. J. LEGaL EtHics 31
(1995)

SESSION #7: FEEDBACK, EVALUATION & GRADING

Required Reading:
Class Manual: READINGS FOR SESSION #7:

e Peanuts Cartoon

e Amy L. Ziegler, Developing a System of Evaluation in Clinical Legal
Teaching, 42 J. LEgaL Epuc. 575, 575-82, 585-90 (1992).

e Nina Tarr, The Skill of Evaluation as an Explicit Goal of Clinical Training,
21 Pacrric L. J. 967, 967-73, 982-8 (1990).

e Jerry R. Foxhoven, Beyond Grading: Assessing Student Readiness to
Practice Law, 16 CLinicaL L. Rev. 342, 342-8, 350-4 (2010).

e Center for Applied Legal Studies, Grading Memo
e Juvenile Justice Clinic, Evaluation Criteria
Recommended Reading:
Class Manual: READINGS FOR SESSION #7:

e Cort and Sammons, The Search for Good Lawyering: A Concept and
Model of Lawyering Competency, 29 CLEv. St. L. REv. 397, 405-14, 422-
8, 439-50 (1980).
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e Stacy L. Brustin & David F. Chavkin, Testing the Grades: Evaluating
Grading Models in Clinical Legal Education,3 CLINICAL L. REv. 299, 299-
328 (1997).

SESSION #8: TEACHING DIFFERENCE & CULTURAL COMPETENCY
IN A CLINICAL SETTING

Required Reading:
CLinicAL ANTHOLOGY READINGS FOr LiveE-CLIENT CLINICS:

e Pages 350-358: Excerpt from Abbe Smith, Rosie O’Neill Goes to Law
School: The Clinical Education of the Sensitive New Age Public Defender,
28 Harv. C.R. - CL. L. REv. 1, 15-27 (1993)

Class Manual: READINGS FOR SESSION #8:

e Philip M. Genty, Clients Don’t Take Sabbaticals: The Indispensable In-
House Clinic and the Teaching of Empathy, 7 CLINICAL. L. REv. 273, 275-
81 (2000)

e Carwina Weng, Multicultural Lawyering: Teaching Psychology to Develop
Cultural Self-Awareness, 11 CLinicaL L. Rev. 369, 369-401 (2005).

e Susan Bryant, The Five Habits: Building Cross-Cultural Competence in
Lawyers, 9 CLinicaL L. Rev. 33, 33-78 (2002).

Recommended Reading:
CLINICAL ANTHOLOGY READINGS For Live-CLiENT CLINICS:

e pages 275-278: Excerpt from Gerald P. Lopez, REBELLIOUS LAWYERING:
ONE CHICANO’S VISION OF PROGRESSIVE Law PracTICE (1992)

Crass ManuaL: READINGS FOR SESSION #8:

e Susan Bryant, The Five Habits: Building Cross-Cultural Competence in
Lawyers, 9 CLinicaL L. Rev. 33, 78-107 (2002).

e Excerpt from Bill Ong Hing, Raising Personal Identification Issues of
Class, Race, Ethnicity, Gender, Sexual Orientation, Physical Disability, and
Age in Lawyering Courses, 45 Stan. L. Rev. 1807 (1993)

SESSION #9: SEMESTER RECAP
Required Reading:
Crass ManuaL: READINGS FOR SESSION #9:

e Kathleen A. Sullivan, Self Disclosure, Separation, and Students: Intimacy
in the Clinical Relationship, 27 INpDIANA L. REv. 115, 115-132 (1993)

SESSION #10: CASE ROUNDS
Required Reading:
Crass ManuaL: READINGS FOR SESSION #10:

e Excerpt from Susan Bryant & Elliott S. Milstein, Rounds: A “Signature
Pedagogy” for Clinical Education?, 14 CLinicaL L. Rev. 195 (2007).

ESSI #11: ADAPTIVE SUPERVISION

Required Readin
CrLass ManuaL, READINGS FOR SESSION #11:
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e Robert Stumberg, Adaptive Supervision, January 2011.

Recommended Reading:
Crass ManuaL, READINGS FOR SESSION #11:

e Excerpt from Margaret Martin Barry, Clinical Supervision: Walking That
Fine Line, 2 CLiNicaL L. Rev. 137 (1995)

e Excerpt from Robert Rader, Confessions of Guilt: A Clinic Student’s Re-
flections on Representing Indigent Criminal Defendants, 1 CrLinicaL L.
REv. 299 (1994)

SESSION #12: CLASSROOM TEACHING IN A CLINICAL SETTING
Required Readin
CrLass ManuaL, READINGS FOR SESSION #12:

e Nira Hativa, Teaching Large Law Classes Well: An Outsider’s View, 50 J.
LecaL Epuc. 95 (2000).

e JosepH LOWMAN, MASTERING THE TECHNIQUES OF TEACHING 154-157
(2d ed. 1995).

¢ GRANT WIGGINS AND JAY MCTIGHE, UNDERSTANDING DESIGN, excerpts
from Chapter 1, (2nd ed. 2006).

¢ STEPHEN BROOKFIELD, THE SKILLFUL TEACHER, excerpts from Chapter 2
(2nd ed. 2006).

Recommended Reading
Crass ManuaL, READINGS FOR SESSION #12:

e JoserH LowMAN, MASTERING THE TECHNIQUES OF TEACHING 20-36,
166-190 (2d ed. 1995).

® GRANT WIGGINS AND JAY McTIGHE, UNDERSTANDING DESIGN, (2nd ed.
2006).

¢ STEPHEN BROOKFIELD, THE SKILLFUL TEACHER, (2nd ed. 2006).
Reference Materials
CrLass ManuaL, SESSION #12:

e Paula Young, Bibliography of Books and Articles on Active Learning and
Other Techniques for Teaching Law, published by The Institute for Law
and Teaching, http://lawteaching.org/resources/bibliographies/young-
paula-activelearningbibliography200807.pdf

e Philip Schrag, The Serpent Strikes: Simulation in a Large First-Year
Course, 39 J. LEcaL Ebpuc. 555 (1989).

e Gerald F. Hess, Monographs on Teaching and Learning for Legal Educa-
tors, SPECIAL EpITioN OF GonzAGA L. REv. [in conjunction with the In-
stitute for Law School Teaching] 63 (2000)
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Diagnostic Model for Adapting Supervision

Note: The categories in each column are not horizontally aligned or linked.

Observe behaviors

Analyze contributing factors

Adapt supervision

Productivity

® Miss deadlines

¢ Late to meetings

® Seek to opt out

¢ Show little initiative

Cognition

e Speak / write poorly

¢ Conflate / distort concepts
¢ Cannot reflect objectively

Relationships

e Defensive

¢ Hypercritical / argumentative
® Rejects supervisor’s advice

* Agrees, then reject advice

o Defers / passive w/teammate
® Averse / attracted to client

Emotions

e Indifferent

® Pessimistic, hypercritical
® Vulnerable / defensive

* Angry

e Frustrated

Supervisor

® Supervision style

¢ Knowledge of facts and law
¢ Personality tendencies

¢ Expectations of students

® Reactions to students

Clinic

¢ Nondirective / directive

e Extent of skills, analytic
training

® One vs. two semesters

* Workload

Client

* Non-legal needs

e Complex legal needs

¢ Language and culture

¢ Radical politics

e Temperament

¢ Directiveness on strategy
e Multiple identities / roles
¢ Other expectations

Student

Supervisor role

¢ Avoid emotional reactions

* Be more / less directive

* Be more / less demanding

¢ Identify student patterns

e Involve clinic director

¢ Integrate previous experience
¢ Resolve role conflicts

¢ Change supervisors

® Get psych / educat’n advice

Clinic operations
® Set expectations
¢ Strengthen supervisor skills
e Alter client intake
e Strengthen curriculum
° Analysis and practice skills
° Managing role conflicts
° Managing culture differences

Student role

e Give more freedom

e Assign shorter / longer project
e Reallocate work to others

e Reduce load outside clinic

* Anxious ¢ Language education ¢ Resolve role conflicts
® Volatile ¢ Cognitive disorder ¢ Dissolve team
° E.g., learning disability e Limit relations with client
® Mood tendency / disorder
° E.g., anxiety, depression Referral
¢ Personality tendency / disorder e Psychological services
° E.g., obsessive, narcissistic e Language / writing
¢ Physical disability  Public speaking
e Past trauma
Method

1. Observe student behaviors that you might encounter in difficult supervision. While we begin by
observing students, a student may not be the source (or the sole source) of the difficulty, even

though the student’s behavior may be the symptom that there is a problem.

2. Analyze potential contributing factors, starting with supervisor factors.

3. Adapt supervision, and note the factors for which adaptations are appropriate.
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ArpPENDIX C

EVALUATION OF STUDENT PERFORMANCE

This memo describes what is expected of you this year and discusses the factors
we will consider in evaluating your performance. This description is detailed, but it
cannot be exhaustive. We cannot list everything you will experience this year. We do
not know just what your cases will require. You can expect to be asked to do the
many things described below, and perhaps many other things as well. We will try to
take it all into account when evaluating your work, just as we hope you will handle it
all when representing your clients.

To best appreciate the system by which grades are assigned you should consider
each of the criteria and factors we set forth in this memo. You are being trained to be
a skilled and responsible practicing attorney. The center of the clinical experience is
your clients and their cases, for which you are responsible. You will, therefore, be
graded on your ability to take responsibility for your cases and do everything neces-
sary to provide a zealous and legally sophisticated defense of your clients. To prepare
you for your cases, the clinic also includes class readings and assignments designed to
develop your proficiency in both the analysis and delivery of your cases. Finally, you
are expected to learn from your experiences so that you will become a better attor-
ney— both by learning in the clinic and learning the habits which will serve you in
your professional life.

Participation in the clinic requires that you perform a number of tasks in a wide
variety of settings. You will advocate in courtrooms. You will research in the library.
You will conduct interviews in the office and on the street. You will draft opening
statements and you will deliver them before you get to court (in your supervisor’s
office, in the classroom, and perhaps in the halls for your colleagues). You will coun-
sel your clients (in the office, at their homes, and on the phone). You will perform
simulations for class (sometimes on videotape). You will read cases for class and for
your client’s cases. This list could go on for pages.

We will be giving you four separate and distinct grades in the clinic. Full-year
students will receive one 4-credit grade for Assumption of Role, one 3-credit grade
for Case Planning, one 4-credit grade for Skills Development, and one 3-credit grade
for Educational Growth. One semester students will receive one 3-credit grade for
Assumption of Role, one 2-credit grade for Case Planning, one 2-credit grade for
Skills Development, and one 2-credit grade for Educational Growth. We have made
an effort to set forth the criteria that we will consider in evaluating your performance
in each of these graded areas. We think this is important for two reasons: 1) the
criteria will help us to provide consistent evaluation of all students in the clinic; 2) the
criteria will let you know what is expected and what factors will be used to evaluate
your performance. We have tried to be as thorough as possible, but you should not
consider these factors to be the exclusive criteria for evaluation.

I. ROLE ASSUMPTION

Full-year students — 4 credit grade
Half-year students — 3 credit grade

Having students assume the role and responsibilities of a lawyer is the foundation
of clinical education methodology. Students in the Juvenile Justice Clinic will assume
the role of an attorney in all of its manifestations.

A. Ethical Considerations

Professional responsibility is an indispensable feature of good lawyering. Knowl-
edge of and adherence to ethical rules is obviously necessary to practice law. You will
be expected to zealously represent your clients and, of course, to preserve client confi-
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dences. You will also be expected to identify the ways in which these obligations and
others contained within the D.C. Rules of Professional Conduct affect your work on
any case. As with any other issue, we expect that, having become familiar with the
rules, you will recognize ethical concerns in your cases, consider the choices
presented, develop a plan of action that will respond to the issues presented, and
initiate discussion with your supervisor. The penalties for noncompliance with ethical
obligations and zealous representation may include grade reduction or course failure.

B. Zealous and Responsible Representation

Professional responsibility is not limited to the ethical considerations of law-
yering. It also includes attention to cases and to other clinic responsibilities, effort in
the representation of clients, and management of one’s workload. Some specific fac-
tors are:

* Putting forth effort to provide zealous representation and the best possible
defense.

* Taking personal responsibility for a client’s case.
* Ensuring that cases are prepared for court hearings.

* Maintaining appropriate relationships with clients, other attorneys, and court
officials.

* Meeting deadlines imposed by the court, by your supervisors, and on your
own initiative.

* Being punctual and attentive to professional obligations, including court ap-
pearances and meetings with clients, supervisors, witnesses, and other
students.

* Maintaining files accurately and precisely, and complying with office
procedures.

*  Allocating time and effort to carry out tasks responsibly.

C. Reflection & Self-Critique

Reflection applies to all four graded areas and is discussed at length below in
Part IV. B.

II. CASE PLANNING

Full-year students — 3 credit grade
Half-year students — 2 credit grade

A. The Planning Process2

This is a broad area that encompasses the development of a case theory, delibera-
tion about alternative strategies, and judgment exercised in the context of fluid infor-
mation and uncertainty. Planning is the single most important feature of good
lawyering. In the context of representing children charged as delinquents, planning
must occur in several areas. In developing and executing your theory of the case, you
must plan investigation, research, and examinations of witnesses. As you uncover
new facts (or fail to uncover desired proof of expected facts) you must adjust your
plan so that it corresponds to these developments. While hoping from the outset that
your client will not be found guilty, you must start right away to plan for the possible
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disposition hearing. In addition, you must devise a plan that will help address the
various other issues affecting your client’s case (school, family, substance abuse). This
plan will necessarily be designed in accordance with your client’s directions. Some
activities in this area are:

* Developing a theory and strategy for each case, taking into consideration the
application of evidence, statutes, regulations, and case law to develop a plan for
using facts and law to the benefit of the client.

*  Modifying and reassessing strategy in light of subsequent developments.
Refining and improving work between planning and final draft or performance.
* Considering consciously the ethical, strategic, and client-specific issues in cases.
*  Weighing consciously the risks and benefits attendant to different strategies.

Making appropriate judgments and decisions and setting priorities given availa-
ble information and resources.

To make this more concrete, we expect that, as the person chiefly responsible for
the development of a case, you will come into supervision meetings having consid-
ered the various challenges you face and having identified several responses to them.
You will be able to articulate these challenges and responses for your supervisor. We
expect you to realize that rules of ethics, the law of evidence, common sense, and
many other factors may favor some responses and constrain you in implementing
others. We do not expect that any of this will come naturally. Nor do we expect that
each of you will enter your first supervision meeting with a plan that would be devel-
oped by an experienced lawyer. We do expect that your planning will show a serious
application of time and effort and that, with time and effort, it will improve.

B. Reflection & Self-Critique

Reflection applies to all four graded areas and is discussed at length below in
Part IV. B.

III. SKILLS DEVELOPMENT:

Full-year students — 4 credit grade
Half-year students — 2 credit grade

A. Lawyering Skills

Work in the clinic provides the opportunity to develop a wide variety of skills.
Your performance in court will be evaluated, as will your performance of out-of-court
lawyering skills.

* Interviewing: Structure, rapport, obtaining information. (To be evaluated
within the constraints of our decision not to have supervisors at client
interviews.)

* Counseling: Helping the client to understand his/her alternatives; keeping the
client informed; remaining sensitive to full range of the client’s needs.

* Fact Investigation: Planning, thoroughness, effort, creativity.

* Legal Research: Thoroughness, accuracy, appropriate analysis of relevant
sources.
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*  Writing: Organization, structure, use of language and writing techniques that
are appropriate to the audience, and are concise and persuasive.

* Hearing Performance: Executing of the plan; adequately performing the skills
in court; dealing flexibly with unexpected developments.

B. Reflection & Self-Critique

Reflection applies to all four graded areas and is discussed at length below in
Part IV. B.

IV. EDUCATIONAL GROWTH:

Full-year students — 3 credit grade
Half-year students — 2 credit grade

A. Classroom Work

Classroom work is an important aspect of your work in the clinic. Your thought-
ful contributions will be essential to the success of the clinic. You are expected to be
prepared for all classes, to participate in all discussions, supervision sessions and simu-
lations. We do not want you to talk for the sake of talking any more than we would
expect you to cross-examine a witness just for the sake of saying something. We
choose the topics for class carefully, with an eye toward having the group learn with
and from each other. We expect the same sort of preparation and participation from
you in your supervision sessions. Some specific factors are:

*  Preparation for class.
* Consistent participation in class.

* Quality of class contributions including meaningful participation in discussion
and analysis.

*  Participation in simulations and execution of assignments, while remaining in
role.

* Preparation for supervisory meetings.
* Initiative and creativity in raising issues and planning case.

* (Class and supervision session attendance and punctuality.

B. Reflection & Self-Critique

Reflection will factor into all four of the graded areas. Reflection is a critical
feature of clinical learning. You should be doing it during and after every task you
perform in the clinic. What we mean by reflection is not simply reviewing what hap-
pened. Instead, we want you to engage in critical analysis of your work. We expect
that you will ask yourselves questions such as those listed below, and be prepared to
discuss them with your supervisor. Then, when you are engaged in your next task, you
will use what you learned through reflection to decide what to do.

How did you come to make the decisions that you made? (E.g., Why did
you choose to call one defense witness and not another? Why did you
choose one defense theory over another?) How did you determine the
choices that you thought you faced? Why didn’t you see other choices?
What led other people (clients, judges, and opposing counsel) to act as they
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did? How will the answers to these questions affect the way you approach
your work in the future? What lessons can be drawn from this experience
about the way in which the legal system actually works? How does that
compare with your ideals of how the system ought to work? How do the
cases we read and the exercises we do in class affect your actual case work?

V. THE GRADING PROCESS

The following is a rough description of the quality of work which corresponds to
the various grades. These are necessarily general and limited descriptions, but ones
which we hope will be useful in helping you to understand our grading criteria.

A: Consistently excellent work in all areas, with at least one outstanding
piece of significant work.
And a student who earns an “A” in Role Assumption will take full
ownership of his/her cases, be organized and attentive to details, and
will always allocate sufficient time and effort to carry out tasks respon-
sibly and will recognize, consider, and appropriately resolve ethical
issues. A student who earns an “A” in Case Planning will show initia-
tive and creativity in planning and developing cases, rather than merely
carrying out plans encouraged by the supervisor. A student who earns
an “A” in Skills Development will have mastered the various lawyering
skills necessary to be a highly competent attorney. A student who
earns an “A” in educational growth will actively prepare, participate
and take initiative in all class sessions, simulation exercises, and super-
visory sessions.

A-: Mostly excellent work in all areas, and some occasional very good
work.
B+: Consistently very good work, or a mix of generally very good work,

occasional excellent work, and some competent work.

B: Competent and adequate work with some very good work, but with
some weaknesses.

B-: On the whole, competent work but with some significant lapses or
shortcomings.

Below B-:  Serious difficulties with performance; failing to make appropriate use
of supervision; failing to meet responsibilities.

A NOTE ON EFFORT

Participation in this clinic requires hard work. Ethical obligations of competence
and zeal require attorneys to work hard. It is expected that every student in the clinic
will fulfill this obligation. It is likely that every student will work harder in this
course than in any other course in law school. Even if that happens, not every stu-
dent will get an “A” or “A-”. Simply put, hard work is a minimum requirement of
this course. It puts you in position to receive a passing grade. It does not guarantee
an “A” or “A-.”
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